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CONSTITUTION 
THE   STATE   OF    NEW   YORK 

ADOPTED   NOVEMBER  6,    1894. 

PREAMBLE. 

We,  the  people  ot  the  State  of  New  York,  grateful  to  Almishtr 
God  tor  our  tre«dom,  \u  order  to  necure  its  blessiDK,  do  estaMisb 
this  Congtjtution. 


I    (or   laklDf   priTile   praperU'i   priTite   nud*;   dnIiKC" 

lotteries,   pool-sell Luf  ftnd 


18.  DniiucH  tor  <n]iiiln  mhiIoi  di'itta. 
I   1.  P«nion«  not  to  be  dliifrKiiehla«d. 

Mo  member  of  this  State  shall  he  disfranchised,  or  deprived  of 
nnr  of   the   rishts   or   privileges   sprured   to   anr  ciliien    thertsof, 
unless  b7  the  law  of  the  laud,  or  the  Judgineat  of  his  peers. 
CoMl.    ISM.  .n.  I,  I  I. 

I   2.  Trl>l  br  jBFy. 

The  trial  bf  jur;  in  all  cases  in  which  it  has  been  heretofore 
used  shall  remaiu  inviolate  forever;  but  n  jury  trial  ma;  be 
waived  bj  the  parties  in  all  civil  cases  in  tbe  manner  to  be  pre- 
scribed bf  law. 

CooM.   1»W.  »n.  I,  I  2. 
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«3-7  COXSTITUnON  OF  XEW  VOEK.  Abt.I 

I  3.  Prwdom   at  wanhlpt  rvllKloas  liberty. 

The  free  eiercise  and  enjoj-meat  of  religiooH  protesBion  and 
worship,  without  diserimi nation  or  prtifertuce.  shall  forever  be 
allowed  in  this  State  to  all  mankind;  and  tio  person  ^iiU  l>«  ren- 
dered in  pom  i>e  ten  I  to  be  a  wilaess  on  act^iint  of  bin  opiuiona 
on  matters  of  reliifiouB  belief;  but  the  liberty  of  conscience 
hereby  secured  shal]  not  be  80  construed  as  to  excuse  acts  of 
ticentiouaness,  or  JuRtify  practices  inconsistent  with  the  peace 
or  safety  of  this  State. 

Coo*i.    l»e,  art.  I,  I  a. 

I  4.  Hub  CM  eorpa*. 

The  privilege  o(  the  writ  of  habesa  corpus  diatl  not  be  sus- 
pended, unless  when,  in  cases  o(  reliellion  or  iuvation,  the  public 
safety  may  require  Us  suspensioD. 

COOBI.    18M,  art.  I.  I  «. 

f  B.  Biceaalve  ball  nnd  Sbc*. 

E;tcesrire  ball  shall  not  be   required  nor  excessive  Sues  iiu- 
l>osed,  nor  shall  cruel  and  unuBual  punishments  be  inflicted,  nor 
shall  witnesses  be  uureasooabty  detained. 
Co11*t,    ISM.  art.  I,  I  B. 

I  8.  Bill  of  richtii. 

No  person  fAhU  be  held  to  answer  for  n  capital  or  otherwise 
iufamoua  crime  (except  in  cases  of  impeachment,  and  in  cases 
of  mlHtia  Kbea  in  aciual  serrice,  and  the  land  and  nayal  forces 
in  time  of  war,  or  which  this  State  may  keep  Trith  the  consent 
of  Congress  in  time  of  peace,  and  in  cases  of  petit  larceny,  under 
the  rcfiulation  of  the  Iicgistature).  unless  on  preseutmeut  or  in- 
dictment of  a  grand  jury,  and  in  any  trial  in  any  court  whatever 
the  party  accused  shall  be  allowed  to  appear  and  defend  in  per- 
son and  with  couhrH  ns  in  civil  actions.  No  person  shall  be 
subject  to  be  twice  put  in  jeo^rdy  for  the  same  offense;  nor  shall 
he  be  compelled  in  any  criminal  cnxe  to  be  a  witness  against  him- 
self: nor  be  deprived  of  life,  liberty  or  properly  without  due 
process  of  law;  nor  shall  private  property  be  taken  for  public 
use,   ivithout  just  compensation. 

Congl.    t&tO,  art.  1,  |  6. 

I  7.  Co  rape  aut  I  on  (or  tnlcluar  prIvKtc  itropcrtrt  private 
roadai  dralnBKe  of  BKrlcnltnral  lands. 

TVhen  private  property  shall  be  taken  for  any  public  use,  the 
compensation  to  be  made  therefor,  when  such  compensation  is 
not  made  by  the  State,  shall  be  ascertained  by  a  jury,  or  by  not 
less  than  three  commisrioners  appointed  by  a  court  of  record, 
as  shall  be  pescrllied  by  law.  Private  roads  may  be  opened  in 
the  manner  to  be  prcsmljed  by  law;  but  in  every  case  the  neces- 
nity  of  the  road  and  the  amount  of  all  daniiice  to  be  sURtaincil 
by  the  opening  thereof  jAiall  be  flrst  determined  by  a  jury  of 
freeholders,  and  nucli  amount,  together  with  the  expenses  nf  the 

Croceeding.  shall  be  paid  hy  the  person  to  be  benefited.  General 
LWs  may  be  passed  permitting  the  owners  or  occnpants  of  agri- 
cultural lands  to  construct  and  maintain  for  the  drainage  thereof. 


Abt.I  CONSTITUTIOX  of  N'EAY  YORK.  (tiS-lS 

aeces^tirj  diains,  ditdies  and  i^kes  upon  the  landii  of  otbers, 
UQder  proper  reetrictiOQB  sad  with  just  pompeuattiou,  but  no 
Bpedal  IfliTB  ebaU  be  euocted  for  saub  purposes. 

t  8.  Precdom  of  ■pec«Ii  and  preas)  erlmlaal  *r<Me«a- 
tloma  (or  libel. 

Ererr  dlnzen  mar  freedr  spefik,  nrite  nnd  publish  Ms  s«Dtl- 
menta  on  all  subjects,  briug  respon^ble  for  tht^  abuse  of  that 
right;  and  no  taw  siiall  be  passed  to  restrain  or  abridgp  the 
liberty  of  Bpeeoh  or  of  the  press.  In  all  criminal  prosecntions 
or  indictment*  for  libela,  the  trulli  may  be  Biven  in  evidence  to 
the  inr;:  and  it  it  shall  appear  to  the  jury  that  the  matter 
charged  as  libelous  is  true,  and  was  published  witb  fcood  motives 
and  for  justifiable  ends,  the  part;  i^iaH  be  acquitted;  and  the 
Jury  ahall  have  the  right  to  determine  the  law  end  the  fact. 

Cout.    ISM,  art.  I,  t  S. 

I  9,  RlKkt  t*  Kaa«Bibl*  asa  pctltlaai  dlTorcei)  Isttcrtea, 
■laol'iellluK  BBd   KKBibllnB,  Inwa  to   prevcBt. 

No  law  shall  be  passed  abridglne  the  right  of  the  people  peace- 
ably to  assemble  and  to  petition  tbc  kut eminent,  or  any  de- 
partment thereof;  nor  etlall  any  divorce  be  granted  otherwise  than 
by  dne  Judicial  proceedioga;  nor  shall  any  lottery  or  the  sale  of 
lotten  tickets,  pooI-selMng.  book-making,  or  any  other  kind  of 
gambling  hereafter  be  authoriied  or  alloired  within  this  State; 
and  the  Legislature  shall  pass  appropriate  laws  to  prevent  offenses 
against  any  of  the  provlsjona  of  tiiis  aectlon. 

Coiut.    IBM,  art.  1,  |  10. 

i  10.  Baekcala. 

The  people  of  this  State,  in  their  right  of  sovereignty,  are 
deemed  to  posseas  the  original  and  ultimate  property  In  and  to 
all  lands  within  the  JariadictitKi  of  -the  State;  and  all  lands  tie 
title  to  which  thaU  fail,  from  a  defect  of  heirs,  sbatl  revert,  or 
eMieat  to  tbe  people. 

Caul.    ISte.  art.  I.  |  II. 

1  II.  Feadal  tenarea  abollahcd. 

All  fend«l  tenarea  of  every  description,  with  atl  their  incidents, 
are  declared  to  be  abolished.  Baring  however,  atl  reuts  and  ser- 
vices eertain  which  at  any  time  heretofore  have  been  lawtully 
created  or  reserved. 

Cant.   JSM,  irt.  I,  (  II. 

I   la.  Allodial  tcaavea. 

AD  lands  within  this  State  are  declared  to  be  allodial,  so  that, 
aubjei^  only  to  the  liability  to  escheat,  bhe  entire  and  absohite 
property  is  vested  in  tbe  owners,  according  to  the  nature  of  their 

Coait.    IMO,  art.  I.  f  IS. 

I   IS.  LeaaeB  at  acTlrallnpal  laaila. 

No  lease  or  grant  of  agricultaral  land,  (or  a  longer  period  than 
twtive  years,  hereafter  made,  in  which  AM  be  reserved  any  rent 
or  aerrice  of  any  kind,  shall  be  valid. 
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I   t4.  Flnea  and  niiBrter-BnlFii  aboIUItetl. 

All  fiiien.  ijiiarlpr-sntes  or  other  like  restraints  upou  ulieiiaUou, 
rvHprvi'd  in  nuy  grant  of  land  ht-reattcr  to  be  made,  shall  be  void. 
Const.    1M0,  irt.  I.  I  16. 

f  IB.  Pnrehnne   of  Inndii  of   Indlama. 

No  purchase  or  contract  for  the  sale  of  lands  in  this  Siale. 
iDftde  ^ncc  the  fourteenth  day  of  October,  one  thoiisnud  seren 
hundred  ami  Kereiity-Svi':  or  which  may  hereafter  be  made,  of, 
or  with  the  Indians,  shall  be  valid,  unless  made  under  the  author- 
ity, and  with  the  consent  of  the  Legislature. 
ConX.    1848,  irt.  I,  I  10. 

I   Ifl.   ComiuaD    Ibw   mad   acta    st    th*    colonial    and    Mate 
lecialntnrea. 
Such  parts  of  the  comnnon  law.  and  of  the  acts  of  the  Le^I- 

l«tiii-e  of  the  colony  oC  New  York,  as  totfetlier  diil  furui  the  inw 
of  the  said  colony,  on  the  nineteeutb  day  of  April,  one  thousand 
seven  hundred  and  seventy-five,  and  the  resolutions  of  the  Con- 
Bresa  of  the  siiid  colony,  and  of  the  eonventjon  of  the  Sinte  of 
New  York,  in  force  on  the  twentieth  day  of  April,  one  thousand 
seven  hundred  and  seventy-seven,  which  have  not  since  expired. 
or  been  repealed  or  altered:  nnd  such  nets  of  the  Legislature 
of  this  Slate  as  arc  now  in  force,  shall  be  and  continue  the  law 
i)f  this  atote.  subject  to  such  alterations  as  the  Legialature  shall 
make  eoncerning  the  same.  But  nil  such  parts  of  the  common 
Inw.  and  such  of  the  said  acts,  or  parts  thereof,  as  are  repugnant 
to  this  Conetilution.  are  hereby  abrogated. 
Conm.    I84B,  «rt.  I,  I  17. 

I  17.  Grant*  of  land  made  br  Ihp  ttlnm  ot  Great  DrltalB 
alaee  1T7S(  prior  Kraata. 

All  grants  of  land  within  this  Stnle.  mnde  by  the  king  of 
Oreat  Britain,  or  persons  acting  under  his  authority,  after  the 
fourteenth  day  of  October,  one  tbonsand  seven  hundred  and  sev- 
enty-live, shall  be  null  and  void;  but  notliing  contained  in  Ihs 
Constitution  shall  affect  any  grants  nt  land  within  this  State, 
made  by  the  authority  »r  the  said  king  or  hts  prederessors.  or  shall 
annul  any  charters  to  bodies  politnc  nnd  corporate.  l>v  him  or 
them  made,  lietore  that  day:  or  slinH  affect  any  such  grants  or 
charters  since  mnde  by  this  State,  or  by  persons  acting  under  its 
authority;  or  shall  im|>nir  the  obligation  of  anj-  debts  contracted 
liy  the  Slate,  or  individnals,  or  bo<Mes  corporate,  or  any  other 
rights  of  property,  or  any  suits,  actions,  rights  of  action,  or  other 
proceedings  in  courts  of  justice. 


E   IR.  DamaKea  t« 

The  right  of  actio 
juries   remilting    in    deoth.    shal. 
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article:  second. 

1.  QBiIlflrillon  of  TDirm. 

Z.  PtrntiB  ncliidi<4l  from  rljrhl  or  hitffriiir*'^ 

1,  OrtKln  ocpnpat  loix  und  coiidlllDiin  ml  to  it'-el  res) 

I.  B^glMritlnn  anil  i-lrcllon  lawa  lo  bo  pssanl. 


Everj  male  citiMn  of  the  age  of  tnpiilj-oiie  jonrB.  who  sliall 
have  beea  a  citixen  tor  ninety  da.vs,  and  nu  iiihaUitnnt  or  thin 
Slate  one  yenr  npst  prcpi'din;;  nu  election,  nnd  foi-  the  Inst  four 
mootbH  a  res<d«nt  oF  the  ronnty.  niid  fur  the  InHt  thirty  dnyK  a 
rraident  of  the  eleclion  didtrirt  in  whi<-h  he  niny  offer  his  cote. 
shall  be  entitloil  to  vote  nt  Hneh  eleetinii  in  the  eleetinn  dixtrii-t 
of  whieh  he  chnll  nt  the  time  lie  n  resilient,  nnd  not  plin<\vher(<. 
(or  nil  offieera  that  now  nre  or  herenftei-  may  lie  Hi-etive  liy  the 
people,  and  upon  nil  qnextionM  which  mny  Ik>  Knlnnitted  to  tlic 
rote  of  the  people,  provided  that  in  time  of  trnr  no  Hector  in 
the  artual  militaTy  nervicc  of  the  Rtnte,  or  of  Die  T'nited  Stiitef. 
in  the  army  or  nnyy  thereof,  shall  be  deprived  of  hin  vo'e  liy 
reason  of  hJR  nhnenee  from  xiieh  e1e<'tioti  diHtrict;  nn<l  ibe  TieKix* 
lature  Hhall  hure  power  to  provide  the  manner  in  which  nnd  the 
time  and  place  at  which  such  abHeiit  electors  may  vote,  and  for 
the  retnrn  and  canruHs  of  their  votes  iu  the  election  distrii^  in 
which  they  rcHpectirely  rcBlde. 

Const.    ISta.  mrt.  11,  |  1. 


I  a.  Peranna  rJiclailed  troa  tke  rlffht  of  ■■Vraire. 
No  iwrKon  who  shall  receive,  neeept,  or  offer  to  receive,  or  imy, 
offer  or  promise  to  pay,  contrlbnte,  offer  or  promise  to  contrititite 
to  another,  to  be  paid  or  useil.  any  money  or  other  valnnble  thine 
ni  a  i-ompenHStion  or  reward  for  the  Kiving  or  withholdlnf;  n 
rote  nt  an  etccli<in.  or  who  Khali  mulce  anj  promise  tn  inSncnce 
the  eivinji!  or  wlttahoMIn)!:  any  icneh  vote,  or  who  shall  mnlte  or 
become  directly  or  indirectly  interested  in  any  bet  or  wap'r  de- 
pending npon  the  rei^nlt  of  any  election,  shall  rote  nt  iinch  I'lee- 
lion;  nnd  npon  chnlleDRe  for  sneh  enniie.  the  pt-rKou  so  chal- 
Icnged.  before  the  offleers  anlhorixed  for  that  purpotte  shnll  re- 
cei*e  his  vote,  shall  swear  or  affirm  lK-(ore  mich  officers  that  he 
has  not  received  or  offered,  does  not  expect  to  receive,  has  not 
paid,  offered  or  promiseil  lo  pay,  eontribiited,  offereil  or  iiromim>d 
to  contribntR  to  another,  to  be  paid  or  used,  any  money  or  other 
valuable  thini;  an  a  compensation  or  reward  for  the  itivInK  or 
n-ithhnldinK  a  vote  at  sueti  election,  nnd  has  nut  made  any 
protni»e  In  inllnencc  the  giving  or  ii'ithholdini:  of  any  snch  vote, 
nor  made  or  Iwconie  directly  or  indirectly  Interesteil  in  nnv  bet 
or  waKcr  depending  upon  the  resnit  of  sni'h  election.  The  Lefciii- 
latnre  shall  enact  lawn  exelndin^  from  the  riEht  of  suffrage  all 
persons  convicted  of  bribery  or  of  any  infamous  crime. 
dHut.    ISM,  art.  II.  I  Z. 

T 
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I  3.  Certain    oceapatlou*    a  mil    pondltloaa    aot    to    n  fleet 

For  the  purpose  of  votini:.  do  porson  KhatI  lip  de<'mi>d  In  Imve 
gained  or  lost  a  residence,  by  renson  of  hi»  rrpnrum!  or  uhaeiicc, 
while  pniplo^ed  in  the  serviw  of  the  Uniti'd  Stales;  nor  while 
engaged  in  the  narigntion  of  the  timers  nf  (hiH  State,  or  of  the 
Unlled  Stotes.  or  of  tfce  high  seas:  nor  nhile  n  stndelit  of  nay 
seminarf  of  learning;  nor  while  kept  at  any  almshouse,  or  other 
asylum,  or  institution  wholly  or  partly  supported  nt  public  ex- 
pense or  by  charity;  nor  while  confipcd  in  any  public  priuoD. 

Coml.    lS4fl,  art.  II.  |  3. 

I  4.  RsKtHtratlon  and  election  law*  to  he  paaa*d. 

I^wa  shall  be  made  for  ascertaining,  by  proper  proofs,  the 
l-itizens  who  sbai[  be  rtititled  to  the  right  of  siiftrnge  hereby  es- 
tablished, and  for  the  registration  of  voters;  which  registrnlion 
shall  be  comirfeled  at  least  ten  days,  before  each  Section.  Such 
registration  sholl  not  be  renuiied  for  town  and  rillnge  Sections 
except  liy  express  prorision  of  law.  In  cities  and  villages  having 
five  t'housaud  inhabitants  or  more,  according  to  the  last  pre- 
ceding ^tate  enumeration  of  inhabitants,  voters  shall  be  reglstereil 
upon  personal  appiicntion  only;  but  voters  not  residing  in  such 
cities  or  villages  slinll  not  be  required  to  apply  in  person  for 
ret^straMon  at  the  firat  meeting  of  the  ottcers  haring  cbarge  of 
the  registry  of  Toters. 

CoBMt.    1S4S.  irt.  II,  f  4. 

^  S.  Hanaer  of  votlaK. 

All  elections  by   the  citizens,  except  for  such  town  ofDcers  ns 
may  by  law  be  directed  to  be  otherwise  choseii.  shall  be  by  bnllot. 
or  by  such  other  method  as  may  be  pieticribed  by  low,   provided 
that  secrecy'  in  voting  be  preserved. 
CoDtt.    ISM,  art.  II,  I  B. 

f  A.  RejtlKtratloB  ■■<!  election  boards  to  be  bl-partlaan, 
except  at  toiVB  and  vlllaKc  clectlooH. 

AM  laws  creating,  regulating  or  affecting  boards  or  officers 
charged  with  tte  duty  of  registering  voters,  or  of  diKtribuIing 
ballots  at  Che  polls  to  voters,  or  of  receiving,  recording  or  count- 
ing votes  nt  elections,  shall  secure  equal  rcprcsctiMtion  of  the 
tH'o  polilicul  parties  which,  nt  the  general  election  next  |ire<:ediiii; 
that  for  ivbich  wiich  boards  or  officers  are  to  serve,  cast  the  high- 
est and  llie  next  highest  number  of  votes.  .Ml  aueh  Iwards  niid 
officers  shall  be  Appointed  or  elected  in  such  manner,  and  upon 
Ihe  nomination  of  such  representatives  of  said  parties  respectively, 
as  the  legislature  may  direct.  Existing  laws  on  this  subject 
shnll  continue  until  the  Legislalnre  shall  otherwise  provide.  Thia 
section  shall  not  apply  to  town  meetings,  or  to  village  elections. 
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ARTICLE  THIRD. 


i.  CoiDiwnMltan 
I.  CItII  ippDinlii 


.nr  .ubj<^. 


.Inn  .r  iupply  L,l 

3S.  RHtflcUinn  u  to  proilalotii  lu  lb"  ipprDprLi 

24.  T«  Hlta  to  •iBtP  t«  auntiwii^. 

p  couatltute  quoc 

JT.  LoMl  lP(ti»1"tl»»  pcmr™. 

2».  PrUon  libor;   conlrict   ■nrtem  abgliihrd. 

I    1,   LeKlalB-tlve  powp»». 

The  legislntive  power  of  this  Slate  shall  be  vested  In  the  Senate 
and   Assembly. 


H  nnil  n*iieDiblr>i>e>- 


I  2.  Kunber  nnd   trrma  of 

The  Senate  ahall  oonKist  of  Gtty  menibers,  escept  an  hereinafter 
urorfded.  The  senntorB  elected  in  the  year  one  thoiiHaiid  eiitht 
hundred  and  ninety-fii-e  nhnll  hoW  their  oBic-eH  (or  three  yenrw. 
•nd  their  snecesBorB  Bhall  be  ehoE*Mi  for  two  years.  The  Assem- 
bly shall  consist  of  one  himdrpd  and  htly  members  who  HbaH  be 
ehoaen  for  one  year. 

CoDrt.    IMO.  art.  HI,  I  S. 

1  8.  Senate  4lBtrl«lii. 

The  State  shall  be  divided  info  fifty  dlatrietR  to  be  crlle<l  sen- 
ate distrieta.  each  of  which  ahnll  ehmwe  one  wiiator.  The  dii*- 
trlcts  shall  be  nntnbered  from  one  to  fifty,  inclnsive. 

District  number  one  (11  shall  conMst  of  the  rountifs  of  HuRolk 
nnd  Richmond.  ,  „ 

District  number  two  (2)  nhall  consist  of  the  Miiinly  of  Qiieeiis. 

District  nambec  three  (3)  shall  consist  of  that  part  of  the 
connty  of  Kinjfs  comprisinir  the  first,  second,  third,  fourth,  fifth 
and  riith  wards  of  the  rity  of  Brooklyn.  ,    ^  . 

District  nnmber  fonr  lA)  ^hall  consist  of  that  iiart  of  tne  county 
nt  Kinn  compriaiDR  the  seventh,  thirteenth,  nineteenth  nnd 
twPBty-firtrt  warda  of  the  city  of  Brooklyn 

Dirtrtct  number  fixe  (5)  shall  consist  of  that  part  of  the  county 
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rif  Kings  romprising  the  eighrh.  tentb,  twelfth  «n<l  thirlipth  wards 
of  the  cfty  of  Brooklyn,  niui  the  wnrd  of  the  city  of  Brooklyn 
nhich  wiis  formerly  the  town  of  Graveseiid. 

tKstrict  niimber  six  lli|  shnll  consist  or  that  part  of  the  rounly 
of  Kings  eomprising  Iho  ninth,  elerenth.  twentieth  and  twenty- 
seoond  wards  of  the  cily  of  Brooklyn. 

District  number  seven  IT)  Rhnll  coDMJst  of  that  part  of  the 
county  of  Kinics  conipriHinic  the  fonrleeath.  fifteenth,  sixteenth 
and  seventeenth  wurds  of  the  city  of  Brooldyn. 

District  number  wftht  (S»  shall  consiHt  of  that  part  of  the  county 
of  Kings  comprising  the  twenty -third,  twenty -fourth,  twenty- 
fifth  and  twenty-ninth  words  of  the  city  of  Broolilyn,  and  thp 
town  of  Flattaiida. 

District  number  nine  111)  Khali  consist  of  that  ijart  of  the  county 
of  Kings  comprining  the  eighteenth,  twentj-nixth,  twenty-sev- 
enth nnd  twenty-eighth  wards  of  the  cfty  of  Brooklyn. 

DiMriet  number  ten  (10)  shall  consist  of  that  part  of  the  county 
of  New  York  within  and  bounded  by  a  line  beginning  at  Canal 
Rtreet  and  the  Hudson  riyer,  and  running  tbence  along  Cnnal 
street.  Hudson  street,  nnmiiilrk  street,  \  nrick  street,  Broome 
street,  Sullivan  street,  Spring  street,  Broadway,  Canal  Mreet, 
the  Bowery,  Division  street,  Grand  street  and  Jackson  street,  to 
the  Eaat  river  and  thence  around  the  southern  end  of  Manhattan 
island,  to  the  place  of  beginning,  and  also  Governor's.  Bedloe's 
and  Ellis  islands. 

Diatrict  number  eleven  (11)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  ten.  and  within 
nod  bounded  by  a  line  iieglnnlng  at  the  junction  of  Broadway  and 
Canal  street,  and  running  thence  along  Broadway,  Fourth  street, 
the  Bowery  and  Third  avenue.  St.  Mark's  place.  Avenue  A, 
Seventh  street.  Avenne  B.  Clinton  street.  Rirington  street.  Xor- 
folk  street.  Division  street,  Bowery  and  Canal  street,  to  the 
place  of  beginning. 

District  number  twelve  (12)  shall  consist  of  that  part  of  the 
county  of  Xew  York  lying  north  of  districts  numbers  ten  and 
eleven  and  within  and  honnded  by  a  line  beginning  at  .Tackson 
street  and  the  East  river,  and  running  thence  through  .Tnckson 
street,  Grand  street.  Division  street.  Norfolk  atreet,  Rivington 
street,  Clinton  street.  Avenue  B.  Seventh  street.  Avenne  A, 
St.  Mark's  place.  Third  avenue.  East  Fourteenth  street  to  the 
East  river,  imd  along  the  East  river,  to  the  place  of  lieeinning. 

District  number  thirteen  113)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  ten.  nnd 
within  and  iKiunded  by  n  line  beginning  nt  the  Hudson  river  at 
the  foot  of  Cnuul  street,  and  running  tbeiin-  along  Cnnal  street, 
Hudson  street  Dominick  street,  Voriek  street.  Broome  street, 
Sullivan  street.  Spring  street,  Broadway,  Fourth  street,  the  Bow- 
ery and  Third  avenue.  Fourteenth  atre<'t.  Sixth  avenue.  West 
Fifteenth  street.  Seventh  avenue.  West  Nineti-enth  street.  Eighth 
avenue.  West  Twentieth  street,  ond  the  Hudson  river,  to  the 
place  of  beginning. 

District  number  fourteen  (H)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  niinibers  twelve  and 
thirteen,  and  within  and  bounded  by  n  line  tieginuing  at  East 
Fourteenth  street  and  the  East  river,  nnd  running  (hence  along 
East  Fourteenth  street.  Irving  place.  East  Nineteenth  street. 
Third  avenue,  East  Twenty-third  street,  Lexington  avenue,  East 
10 
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Fifty-third  irtrcet.  Third  avenue.  East  Kitty- iccond  street,  aud 
■he  Rimt  river,  to  the  place  of  beginniug. 

l>iBtrict  number  fifteen  |15)  Khnll  conslHt  of  that  part  of  Ibe 
eoiintT  of  New  York  l.vinK  nortb  of  diatrict  nnmber  thlrtepu,  and 
within  and  bounded  by  a  line  beginning  nt  the  junction  of  West 
Fourteenth  Btreel  and  Sixth  nveniie,  and  running  thence  niong 
Sixth  avenue.  We«  Pifteentli  street,  Seventh  nvemie.  West  For- 
rieth  street.  Eighth  nvenne,  and  the  trnnKverKC  road  neroas  Cen- 
tral park  to  Ninety- seventh  utreet,  Fifth  avenue.  East  Ninet;?- 
sixth  street,  Lexington  avenue.  Bnst  Twenty-third  Btrcet,  Third 
avenoe,  Baat  Nineteenth  Htreet,  Irving  place  and  Fourteenth 
street,  to  the  place  -of  beginning. 

DlKtriet  number  sixteen  (lOl  shall  consist  of  that  part  of  the 
rounty  of  New  York  Ijing  mrth  of  district  number  thirteen,  and 
within  and  bounded  by  a  line  beginning  at  Seventh  avenue  and 
West  Nineteenth  street,  and  running  thence  along  West  Nine- 
teenth street,  Eighth  avenue.  West  Twentieth  street,  the  Hudaon 
river,  Weft  Forty-aixth  street.  Tenth  avenue,  West  Forty-third 
■treet.  Eighth  avenue,  West  Fortieth  strert  and  Seventh  avenue, 
to  th^  place  of  beginning. 

District  number  seventeen  (17)  shall  consist  nt  that  part  of  the 
county  of  New  York  lying  north  of  district  number  sixteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  Bighlh 
nvenue  and  West  Forty-third  street,  and  running  thence  along 
West  Forty-third  street,  Tenth  avenue.  West  Forty-sixth  street, 
.the  Hudson  river.  West  Eighty-ninth  street.  Tenth  or  Amsterdnni 
avense,  West  Eighty-sixth  street.  Ninth  or  Columbus  avenue, 
West  Eighty-first  street  and  Eighth  avenue,  to  the  place  of 
beginning. 

District  number  eighteen  (18)  shall  consist  of  that  part  of  the 
county  "of  New  York  l}'ing  north  of  district  number  fourteen,  and 
within  and  t>ounded  by  n  line  beginning  at  the  junction  of  East 
Fifty-second  street  and  the  East  river,  and  running  thence  along 
East  Fifty-second  street,  Third  avenue,  Bast  Fifty-third  street, 
I,csiii((ton  avenue,  East  Eighty-fourth  street,  Second  nvenue. 
East  Eiphty-third  street  and  the  East  river,  to  the  place  of  bA> 
ginning:  and  also  Binckwell's  island. 

District  number  nineteen  (19)  shall  consist  of  that  psrt  of  the 
county  of  New  York  lying  north  of  district  number  sevenlecn, 
and  within  and  bounded  by  a  line  beginning  nt  West  Eighty- 
ninth  street  and  the  Hudson  river,  and  running  thence  along  the 
Hudson  river  and  Spuyten  Dnyvil  creek  around  the  northern  end 
of  Manhattan  island;  thence  southerly  iilong  the  Harlem  river  to 
the  north  end  of  Fifth  nvenue:  thence  along  Fifth  avenue.  Bart 
One  Hnndreil  and  Twenty-ninth  street.  Fourth  or  Park  nvenne. 
East  One  Hundred  and  Tenth  street,  Fifth  avenue,  to  trans- 
Terse  road  across  Central  park  at  Ninety-seventh  street.  Eighth 
avenue.  West  Eighty-first  street.  Ninth  or  Columbus  avenue. 
West  EiRhly-Biith  street.  Tenth  or  Amsterdam  avenue  and  West 
Eighty-ninth  street,  to  the  plnce  of  beginning. 

District  nnmber  twenty  (20)  shall  consist  of  thnt  part  of  llie 
county  of  New  York  lying  north  of  districts  numbers  eighteen 
and  fifteen,  and  within  and  bounded  by  a  line  beginning  nt  East 
EMghty-third  street  and  the  East  river,  running  thence  thnHiirh 
East  Eighty-third  street.  Second  avenue,  Enst  Eightv-fonrlh 
street,  Lexington  avenue.  East  Ninety-sixth  street,  I'iftti  avenae. 
But  Oae  Hnndred  and  Tenth  street,  Fourth  or  Park  avenue, 
11 
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Hast  Onp  Hundred  and  XinetM'iith  sireel  to  tile  Ui<rl<eiii  rlrrr. 
ntid  ulouK  thp  Harlem  aud  KaM  riviTx.  lu  Ihc  pIbl-c  of  U-t'iniiiiiK: 
tind  nlao  Handsll's  inland  and  Wiird'H  ixlRiid. 

All  the  above  dixIri^'iB  in  the  county  of  Ni'w  York  bnitndi'd  uixin 
or  alonu  the  boundary  wotern  of  the  eountj',  ahnll  he  d«'iiKHl  lo 
extend  to  thu  eounty  line. 

niBtrirt  numher  twenty-one  (21)  Hhnll  coimiHt  of  Ihnt  [inrt  of  the 
eounly  of  Now  York  Ij-ing  north  of  distriets  Duuiberit  niii°ti<vn 
nnd  twenty,  n-ilhiii  niiil  bonnded  liy  a  line  lieKinuinK  nt  Kaitl  Oni' 
Hundred  nml  Xineli-euth  flrect  nnd  the  Hnrlein  river,  nnd  ninKiiic 
thenee  fllonic  Bant  One  Humlnil  iind  .\ineti-«'iith  Hfrivt.  Poiirth 
or  Park  nvenue.  ()ue  ilimdred  bimI  Twenty-Ninth  rtreet,  Fiflli 
Hvenue  nnd  the  Hnrleni  river  to  the  piaee  of  bi>(tinniu|[:  nud  nil 
IhQt  port  of  Ihe  rounty  of  New  York   not  herein  In-fore  deserilieil. 

DiBtriet  nnmlier  hvcnty-two  (22)  shnll  confliHt  of  the  connty  of 
WeKtehesiter. 

Dixtriet  number  tweiity-thne  (23)  ohnll  eonKtut  of  the  lonntlea 
of  OraiiRP  anil  Roeklnnd. 

Distriet  numlHT  twent,v-f»nr  (:;4|  xbnll  <-.inHist  of  thi'  eimntipB 
of  DutvhesK,   Colunibiii   nnd  I'utnoni. 

lliDtrict  numbiT  twenty-five  Ci-")  nhsll  eoniiiKt  of  the  counlieB  of 
Ulster  nnd  Greene. 

Distrii-t  nninlier  Iwenty-fix  l2ll)  Hhali  ennsist  of  the  eounticx  of 
Delawnre,   Ohenaniia  and  Siilllran. 

Distriet  nunil)<>r  twenty-Kcven  l'H)  Hhnll  eoncist  of  Ihe  einintiea 
of  SIontKonierv,   Knilon,  Haniillon   nnd   Sehohiirip. 

DiBtriet  numher  twenty-eicht  (2S1  Bhnll  eonBist  of  the  rounliea  ■ 
of  SnratogM,   Hi'heueetmly  and  Wnshinirton. 

DiBtriet  number  twenty-nine  (2!lp  shnll  consiBi  of  the  enmity  of 
Alliany. 

DiHlrttt  numlter  thirty  <.'!<))  Khnll  eonxiRt  of  the  eouuty  of  Ileiis- 

DintVfet  number  ihirty-one  lai  I  Bhnll  I'cnBiBt  of  Ihe  eounties  of 
Clinton.  Essfit  aud  \Ynrren. 

Dintriet  uumlier  thirty-two  i'.i'2)  Hhnll  eouBint  of  Ihe  eoimlieK  of 
S(.   I,awrenee  nnd   Franklin. 

DiKtrii-t  nunilHT  Ihirlv-three  <:Ui  slinll  oonsiBt  of  Ihe  mnnlies 
of  Olw't'o  nnd  Herkimer. 

DiBtriet  niinilier  thirtv-four  Cl-ll  ^hall  eiiiMuot  of  Ihe  eounly  of 
Oni-hln. 

DiHlriet  number  thirlv-llve  (^S.'il  shnll  eouKiHt  of  the  eonnli(>H  of 
.TePferBi)n  and  ij'wiB. 

IHstriet  number  thirty-«ix  i;ll!)  «hnH  i-on»iKt  of  the  eounty  of 
OnondaKH. 

Distriel  nuinln-r  thirty-seven  (;!"»  shall  eonsinl  of  Ihe  eonntlen 
of  OsweBo  and  Mndison. 

DiHiriel  number  thlrty-eiicht  CiS)  Hhnll  cimsiBt  of  Ihe  eouutien 
of  Broome,  Cortland  aud  Tioftn. 

Distriet  number  thirty-nine  CiHl  ubiill  consiBt  of  the  eounlie«  of 
CtiyiiKn  nnd  Scneen. 

Distriet  numlier  forty  fW)  Rhall  eoniii»t  of  the  eountieB  of 
Chemunc.  TompkinB  nnd  Rehnyler. 

Diftrii-t  number  fortv-one  (411  shnll  i-oiiBlst  of  the  coiintlpR  of 
Sleiilien  nnd  Yntpn, 

DiBlHct  number  forty-two  (42)  shnll  eooBist  of  the  eountiea  of- 
Ontario  and  \Vayne. 

District  number  forty-lhrce  143)  shell  eoneiat  of  that  part  of  the 
IX  ,  >  ■  - 
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t-oiiDly  of  Monnie  coropriginB  tlic  towns  of  BriBhton,  Ilviirii'ltn. 
lroDd«qgoit,  Mi^ndnn.  Fi'nBcld.  reriuton,  I'itlsfiird,  ItiiHh  tiiiil 
Webster,  and  the  fourth,  sixth,  spTenlh,  eighth,  twelfth,  thir- 
teenth, foiirteouih,  ijixt^eiith.  i>vTeiite«nth  nud  eighteeuth  wardH 
of  the  cit.v  of  RocheBti-r,  iis  nl  jiresent  coDstltiited. 

Distrii't  number  forty-four  (441  Hhiill  eonsiRt  of  that  part  of  the 
conntjT  of  Monroe  romprixiu)!  the  toTrnx  of  Chili,  GlHrkson.  Gales. 
Greece.  Hamlin.  Omlpn.  riirmn.  Itigii.  Sweden  and  Whentlnnil. 
and  the  lirat,  seeond.  third,  fifth,  ninth,  tenth,  eleventh,  fifteenth, 
nineteenth  and  tirentlelh  wRrdK  of  the  city  of  Rochester,  an  nt 
present  i-onstituted- 

Dlstrict  number  forty-five  (45)  kIibII  cuniiist  of  the  countioR  of 
NiDKora,  GeneHee  and  Orleans. 

District  uuniber  forty-HX  l4<i)  shall  coiisUt  of  the  I'ontilii'H  of 
Allegany.  LiriUKHton  anil  Wyoroing. 

District  number  forty-seven  147)  sbDll  conslKt  <if  that  piirt  of 
the  conoty  of  Erie  comprising  the  first,  second,  third,  Kixih.  fif- 
teenth, nineteenth,  twentieth,  twenty-lirst,  twenty -second,  twenty- 
third  and  twenty-fourth  wanls  of  the  city  of  Buffalo,  as  nt  present 
conElilnteil. 

District  number  forty-eight  (4S)  shall  consist  of  (hat  part  of 
the  county  of  Erie  comprisinR  the  fourth,  fifth,  seventh,  eighth, 
ninth,  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth  and  six- 
leenth  wards  of  the  city  of  Buffalo,  as  at  present  constitnted. 

District  number  forty-nine  (40)  shall  coiiHisl  of  that  part  of  tlu< 
county  of  Erie  comprising  the  seventeenth,  eighteenth  and  twenty- 
fifth  wards  of  the  city  of  Buffalo,  as  at  prcHcnt  constituted;  and 
nil  the  remainder  of  the  said  county  of  Erie  not  hereinbefore 
ilewrihed. 

District  number  fifty  (50)  shall  consist  of  the  counties  of  Chau- 
tauqua and   Cattaraugus. 

konn.    1^40.  nrl.  111.  I  1. 

I  4,  BBBmeralloiifl   nnd   reapiiortloiimeBlii, 

An  enumeratioD  of  the  inhabitants  of  the  State  shall  lie  taken 
under  the  direction  of  the  Secretary  of  State,  during  the  months 
of  May  and  June,  in  the  year  one  Inouaniiil  nine  hundred  niid  five. 
und  in  the  same  months  every  tenth  year  thereafter;  and  the  said 
districts  shall  be  so  altered  by  the  Iiegistature  nt  the  first  ri'tliilnr 
Keasion  after  the  return  of  every  enumeration,  thnt  each  irnatc 
district  shall  contain  as  ni>nrly  as  may  be  an  eiinnt  nninlier  of 
inhabitants,  excluding  aliens,  and  be  in  as  compact  form  as  prae- 
tScabte,  and  shall  remain  unaltered  until  the  return  of  another 
enumeration,  and  shall  at  all  times  consist  of  contiguous  ter- 
ritory, and  no  county  shall  be  dirided  in  the  formation  of  n  senattr 
district  except  to  make  two  or  more  senate  districts  wholly  in 
such  county.  No  town,  and  no  block  in  a  city  inclose<l  by  sirei'ts 
or  public  ways,  shall  be  divideii  in  the  formation  of  senate  diH- 
tricts;  nor  shall  any  district  contain  a  Rreater  excess  in  iitipula- 
tion  9vor  an  adjoining  district  in  the  »ame  county,  than  the  |>opu- 
latlon  of  a  town  or  block  therein  adjoining  anch  district.  Oonuties. 
towns  or  blocks  which,  from  their  location,  may  be  included  in 
cither  of  two  diHtri<'tH,  shall  be  so  placed  ns  to  make  caid  districts 
most  nearly  equal  in  number  of  inhabitants,  excluding  alieon. 

No  county  shall  have  four  or  more  s(>nators  unless  it  shsii  have 
a  full  ratio  for  each  senator.  No  cunntj-  shall  have  mure  than 
one-third  of  all  the  senators;  and  no  two  counties  or  the  territory 
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thereof  as  now  orijnniEPi].  whieh  iiro  niljoininjc  <-oimli«H.  or  which 
Hre  Beparuted  only  bv  public  wateris,  Bhnll  huve  more  thnn  ouc- 
hnlf  of  all  the  wnulorB. 

The  ratio  tor  apportioninic  Bcnnlorn  KhnU  olwHys  be  obliiinMl  by 
dlvidiiig  the  niiinber  or  inliabituiilti,  exrliidiu)!  nliena.  by  fifty. 
nnd  the  Senate  ghnll  nlwnyH  be  (^>^llpolle<l  of  fifty  mpmheni,  except 
that  ir  any  mnniy  hnviuft  three  or  more  Kenatorn  nt  the  time  of 
any  apportionment  shall  he  entitled  on  such  ratio  to  nn  additional 
aenator  or  Kenatorx.  such  additionnl  aenator  or  Kenatora  ahall  be 
iciven  to  Knch  eonnty  in  addition  to  the  fifty  aenatoni.  and  the 
whole  number  of  Renatore  ahall  be  in^^renaed  to  that  extent. 


I  B.  Apportion  Bent  af  aancmlllynirBi  creiitloD  of  aaiieni- 
bir  dlatrlrl*. 

The  members  of  the  aaRembly  phnll  be  chosen  by  aiiitcle  die- 
tricta.  and  shall  be  apportioned  by  the  Ijesislnture  at  the  finit  re|:n- 
lar  session  after  the  return  of  every  enumeration  nmons  the  »i-\- 
eral  counties  of  the  State,  us  nearly  an  may  be  according  to  the 
nninber  of  their  respective  Inhatiitants.  exclnding  aliens.  Every 
ronnty  heretofore  estalilislieil  and  separntet^v  orjta nixed,  except 
the  county  of  Hamilton,  ahall  always  lie  entitled  .to  one  memlHT 
of  assembly,  and  no  connty  Fhall  hcreafler  be  erected  imless  ila 
popnlation  shall  entitle  it  to  n  member.  The  i-onnty  of  Hamilton 
shall  elect  with  the  county  of  Fnlrnn.  nntil  the  population  of  the 
coduly  of  Hamilton  shall,  accordinn  to  the  ratio,  entitle  it  to  a 
memlier.  But  the  Lecistatnre  mny  abolish  the  said  county  of 
Hamilton  and  annei  the  territory  thereof  to  some  other  comity  or 
c-oiinlieH. 

The  quotient  obtained  liy  ilivldinK  the  whole  number  of  inliab- 
itiintH  of  the  State.  exclndliiR  alienx,  by  the  number  of  members 
of  aHHcnihly.  shall  be  the  ratio  for  atipointment.  which  ahail  be 
made  as  follows:  One  memlH'r  of  asKembly  shall  be  aiiportiolieil 
to  every  county,  IncliidinR  riillon  and  Hamilton  as  oni;  eounty. 
containing  less  than  the  ratio  and  one-half  orer.  Two  niemhiTij 
Hhall  be  apportioned  to  every  other  county.  The  remaining  mr-ni- 
liers  of  assembly  shall  be  apportioned  to  the  coiintieic  having  more 
than  two  ration  according  to  the  number  of  inhabitants,  exclud- 
ing alieuK.  MeinlM>ra  apportioned  on  renininderH  nhnll  be  ap|Hir- 
tioncd  to  the  <'«iintie)i  having  the  highest  remninders  ini  the  order 
thereof  re»peetively.  No  county  shall  have  more  members  of 
aHHenibly  than  a  county  having  a  greater  number  of  inhabiliLUln. 
ex  eluding  aliens. 

Tntil  after  the  next  ennmeration.  nienilwrB  of  the  Assembly 
shall  be  apportioned  to  the  several  countiea  as  foliows:  Albany 
county,  tour  menibers;  Allegany  county,  one  memlier:  Broome 
county,  two  members;  Cattaraugus  comity,  two  membera;  Cay- 
tiga  county,  two  memlvers;  C'hautauiiua  munly.  two  meiiibers; 
Chemung  county,  one  meniberr  Chenango  county,  one  nieuilpcr: 
Clinton  county,  one  member;  ('olnmbia  connty.  one  memlier;'  Cort- 
land county,  one  member:  Delaware  connty.  one  memlwr;  Dutch- 
ess county,  two  membera;  Erie  connty,  eight  nienitiers;  Eswej; 
county,  one  memlier;  franklin  county,  one  member:  Fulton  auil 
Hamilton  countiiii.  one  member:  Oi-nesce  county,  one  incnil>er: 
Greene  county,  one  memlier;  Herhimer  county,  one  member; 
,1e(ferson  county,  two  members;  Kings  county,  tnenty-onc  mem- 
berai  Lewis  connty,  one  ropmber;  LiTingston  county,  one  mem- 
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her:  Mndimn  ooiinty.  one  member;  Monroe  coDtttf.  four  members; 
MuutKumery  oouutj'.  oiie  member;  New  York  conuty,  tlitrty-live 
nemberit;  NiaRara  county,  two  members;  Oneida  ooanty.  three 
members;  Onondaga  cotintf,  four  meniberH;  Ontario  coanty,  one 
member;  Orange  county,  two  members;  Orleans  eonnty,  one  mem- 
ber; Oswego  eonnty,  two  members;  OtHego  eonnty,  one  member; 
Putnam  county,  one  member;  Queens  eiiunty,  three  meuiliers; 
Renxselaer  counly.  three  members:  Richmond  county,  one  mem- 
ber; RiK-kland  coiinty,  one  member;  St.  IjEwrence  eounty,  two 
members;  SnratOKa  eonnty,  one  member;  Sehene^^tady  county,  one 
member:  Schoharie  county,  one  member;  Sehuyler  county,  nne 
member:  Seneca  county,  one  member;  Steuben  county,  two  roem- 
bern;  Suffolk  eonnty,  Iwo  meflibers:  Snlliran  county,  one  mem- 
ber; Tioga  county,  one  member;  Tompkins  county,  one  memtier; 
t'lster  county,  two  members;  Warren  county,  one  member;  Wash- 
incton  coanty,  one  member;  Wayne  county,  one  member:  West- 
chester i-ounty,  three  members;  Wyoming  county,  one  member, 
and   Tates  county,   one  member. 

In  any  county  entitled  to  more  than  nne  member,  the  board  of 
superrinoni.  an4  in  any  eity  embracing  an  entire  county  and  hav- 
ing no  Inard  of  BuperriHorB,  the  common  council,  or  if  there  be 
none,  the  liody  exercising  the  powers  of  a  common  council,  Khali 
nnenible  on  the  second  Taewlay  of  June,  one  thousand  eight 
hundred  and  ninety-five,  and  at  such  times  an  the  Legislature 
mailing  an  apportiontneot  shall  prescrilte,  and  dii-ide  such  coun- 
ties into  assembly  districts  as  nearly  equal  in  number  of  in- 
habitants, excluding  aliens,  as  may  be.  of  convenient  and  con- 
tiguous teriltnry  in  as  compact  form  at  practicable,  each  of  which 
shall  be  wholly  within  a  senate  district  formed  under  the  same 
apportionment,  equal  to  the  number  of  members  of  ussehibly  to 
which  Riich  cnimty  shall  be  entitled,  and  fball  cause  to  be  tiled 
in  the  offlce  of  the  Secretary  of  State  and  of  the  clerk  of  snch 
county,  a  description  of  such  diHtriets.  speirifying  the  number  of 
each  district  and  of  the  inhabitants  thereof,  excluding  aliena. 
according  to  the  laat  prece<1ing  enumeration;  and  such  apportion- 
ment and  ilistriets  shall  remain  unaltered  until  another  enui 
tlon  shall  be  made,  as  heroin  provided;  but  said  division  <i 
city  of  Brooklyn  and  the  county  of  Kings  to  be  made  on  the 
necond  Tnesday  of  June,  one  Ihousaml  eight  hundred  and  ninety- 
five,  shall  he  made  by  the  common  council  of  the  said  city  and 
the  board  of  superTlsors  of  said  county,  assembled  in  Joint  ses- 
sion. In  counties  having  more  than  one  senate  district,  the  same 
nnmber  of  asiwmbly  diatrlcts  shall  he  put  in  each  senate  diatri<-t. 
nnless  the  assembly  districts  cannot  lie  evenly  divided  among  the 
senate  districts  nf  any  county,  in  which  case  one  more'  assembly 
district  shall  be  put  in  the  senate  district  in  such  county  having 
the  largest,  or  one  less  assembly  district  shall  be  put  in  tiie 
senate  district  in  such  county  having  the  aniallest  number  of  in- 
habitants, excluding  aliens,  as  the  case  may  require.  No  town. 
and  no  block  in  e,  city  inclosed  by  streets  or  public  ways,  shall  \>e 
divided  in  the  formation  of  a»isenib!y  districts,  nor  shall  any  dis- 
trict contain  a  greater  excess  in  population  over  an  adjoining  dis- 
trict in  the  same  senate  district,  than  the  population  of  a  town 
or  block  therein  adjoining  such  assembly  district.  Towns  or 
blocks  which,  from  their  location,  may  be  included  in  either  of 
Iwo  districts,  shall  be  so  placed  as  to  make  said  districts  moat 
ncarif  egtial  in  nnmber  of  inhabitants,  excluding  aliens;   but  in 
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Flection  diHtricta  according  to  the  State  enumeration  of  one  thou- 
(■nnd  eiirht  hundred  and  ninety-two,  so  far  as  may  be,  instead  of 
blocliH.  KolhinK  in  this  Bectioa  ehall  prevent  the  diviajon,  at  any 
time,  of  PUiintiea  nnd  towns,  and  the  ere<'tion  o(  new  towns  by 
the  ]>Kialatnre. 

An  apportionmeut  by  the  Legislalnre.  or  other  body,  Hbail  he 
HUbjeet  to  rpview  by  the  Supreme  Court,  at  the  suit  of  any  citiiien. 
nnder  Huch  reanonable  retculalionH  oh  the  Legislature  may  pre- 
scribe; nnd  any  court  before  which  a  cause  may  be  pendintc  in- 
TolviiiK  nn  apportionment,  ahall  tcive  preivdence  thereto  oyer  all 
other  Cannes  and  proceedineB.  and  if  wild  <t>urt  be  not  In  eessioo 
it  shall  convene  promptly  for  the  dUrpoeltiou  of  the  same. 

Coiwt.     184«,  VI.  HI.  I  9. 

I  fl.  CoaipeniiattaB  of  N>«inberi>. 

Each  member  of  the  LegiMluture  Khali  receive  for  his  servioes  an 
annual  salary  of  one  thousand  five  bnndred  dollars.  The  mem- 
bers of  either  bouse  shall  also  receive  the  Rum  o(  one  dollar  for 
every  ten  nriles  they  ahall  travel  in  gnnic  to  and  returning  frora 
their  place  of  meeting,  once  In  each  sewion,  on  the  mont  iiinial 
route.  Henators,  when  the  Senate  alone  is  convened  in  extra- 
ordinary HesHion.  or  wh<en  serving  as  memlMTs  of  the  <'Oiirt  (or  the 
trial  ot  impcachmenlK.  and  such  members  of  the  Assembly,  not 
exceeding  nine  in  numl>er.  as  shall  be  appointed  managers  of  an 
irapeachment.  shall  receive  an  additional  allowance  of  ten  doltara 

Conit.    IMfl,  art.  Ill,  |  S. 
I   T.  Civil  •ppolntme«t«  ol  mentbePB  tbM. 

No  memlier  of  the  Legislature  shall  receive  any  civil  appoint- 
ment within  this  State,  or  the  Senate  ot  the  I'nited  Statea,  from 
the  Oovernor.  the  Oovernor  and  Senate,  or  fn)m  the  I.egialnture. 
or  from  any  city  government,  during  the  time  for  which  he  ehall 
hnre  been  elected:  and  all  such  appointments  and  all  voten  given 
for  any  snch  member  for  any  sncb  office  or  appointment  shall  l>e 

I  K.  Peraonii   dlaqnallfled    froBi  belDK  member*. 

Xo  ]H'rHOU  shall  be  eligible  to  the  Legisiutnre.  who  at  the  time 
[ff  his  election,  in,  or  within  one  hundred  days  previouH  thereto 
lias  lH>eii,  n  meuiber  of  Congress,  a  civil  or  military  officer  nnder 
(he  I'niteti  St»ten,  or  iin  officer  under  any  city  government.  And 
if  liny  iHTson  shall,  after  hiK  election  nn  ii  member  of  the  IjCgis- 
lature.  be  elected  to  CongreRs,  or  appointed  to  any  office,  civil  or 
military,  under  the  government  of  the  I'niteil  Hlati*.  or  nnder 
any  city  gi>v<4-tin»'iit.  hia  acceptance  thereof  shall  Tacale  hU  seat. 
Const.    IR48.  art.  111.  |  8, 


[i  the  provisions  ot  this  Constitution,  shall  be  held  on  the  Tiies- 
aj  succeeding  the  lirst  Jloudny  of  Xovember,  unless  otherwise 
irected  by  the  l<egislntnre. 
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f    to.   PowePB  at  «■«!>  liona*. 

A  iDHJorily  ot  cai'fa  huittw  Bhull  coDBtitute  a  tiuorum  to  do  buni- 
D(«H.  Euch  huuHe  nbal\  ilctomiiiit.-  tlii^  rul«t  of  itx  own  proctK.'d- 
ingti,  Bud  b^  Ihf  judgv  of  Ibp  t-lecdoiiK.  rftunis  iiiid  <iiiulitiriiti»us 
III  itH  own  Rieiiibern:  shall  ebooHf  it»  own  iiflli-cru:  and  the  Seiinte 
Ehail  cbooBP  0  tcmpornry  |>n>Kiileiit  lo  prpxidp  in  rase  of  I  he 
abx^TK-e  orjuipcuohinent  of  the  Ijk'nteniiiit-(!i>veriior,  or  when  he 
Bball  refuse  to  act  an  president,  or  i^hsll  Oct  as  (Jovenior. 

I   II.  JaiiTnBlai  ap«B  HcuBtOBut  adlonmientii. 

Barh  honse  "hall  kprp  a  Joiirnni  of  its  proeeerllnRs,  and  pulijish 
the  same,  except  nnc'h  parts  as  inaj-  rei|ii!ri>  stTrec.v.  The  doom 
of  each  house  shall  be  kPiit  open,  except  when  the  public  welfare 
Ehatl  ro*)uirp  Bpcrecy.  Nt'ither  hoiine  Mhiill,  without  the  cousent 
ot  the  other,  ndjnum  for  more  than  two  days. 
Conat.    lS4fl.  HI.  UI.  g  II. 

i    tStt  HeiDberH   not    to   be    iineBtloueil    tor   iip^ccbeii. 

For  any  Blieech  or  deliate  iu  cither  liouae  of  (he  legislature,  the 
members  shall  not  be  quGHlioued  io  uay  otlier  place. 


I   18.  Bills  »«r  orlalnslp  In  either  lionav. 

Any  bill  may  originate  iu  either  house  of  the  Legislature,  and 
all  bilia  pansfHl  by  one  house  may  be  amended  by  the  other. 


I  14.  Bnaetlnar  cUtaae  of  bills. 

The  enacting  i-laiise  of  nil  bills  shall  be  "The  People  of  the 
State  ot  New  York,  represented  in  Senate  tiud  Assemlily,  do  enact 
as  toltowa,"  and  do  law  shall  htf  enacted  except  by  bill, 

Cont.    1S«e.  urt.  Ill'  I  14. 

I  IS.  HannrF  mt  paiiBlBR  bllla. 

Xo  bill  shall  be  pns»ed  or  become  a  law  nnlesn  it  shall  have 
been  printed  and  upon  the  de^kH  of  the  members,  in  Its  final  form. 
at  least  three  calendar  leRislntive  days  prior  to  its  final  passaKe, 
iml*s8  the  Governor,  or  the  actinc  (lovenior,  shall  have  certilied 
to  the  necessity  of  its  immiHliate  pnssape,  nnder  hia  hand  am!  the 
seal  of  the  State;  nor  shall  any  bill  be  passeii  or  become  ir  Ian-, 
except  by  the  assent  ot  n  majority  of  the  members  elected  to  each 
branch  of  the  I^Kislatiire:  and  npim  the  last  reading  ot  a  bill,  no 
nmendmeut  thereof  shall  be  allowed,  and  the  (jnestiou  iipim  lis 
final  passage  shall  be  taken  immediately  thereafter,  and  the  yeas 
and  nays  entered  on  the  journal. 

CoDit,     I8M,  irt.  III.  i  IB. 


No  private  or  local  bill,  which  may  he 
shall  embrace  more  than  one  -■'••■—'   -■ 
in  the  title. 
Caul,    ISM.  art.  Ill,  t  16. 
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I   17.   BiliitliiK   lawn  matle   npitllenble  to  be  Inaertvl. 

Xo  at-t  ahnll  be  pasBcd  which  shall  provide  that  aoy  exisIiuK 
law,  or  any  luirt  Ihereuf,  shall  bp  made  or  deemed  a  part  ot  said 
act,  or  which  shall  enact  that  any  exlsliDK  law,  or  part  thereof, 
sbnll  be  appllcnblc,  except  by  inserting  it  in  Btich  f.ct. 


The  legiiilHture  shall  not  pass  a  private  or  local  bill  in  any  of 
the  tollowing  caaea: 

Chauging  the  natnes  of  peraons. 

linyine  out,  ui)enlug,  altering,  working  or 
liighwnjH  or  alleys,  or  for  driiiniiig  swamps  o 

Ijocating  or  changing  county  seats. 

Providing  for  change's  of  venue  in  civil  or  criminal  cases. 

In  corpora  ting  villages. 

I'roviilinE  for  election  ot  ineoibers  of  boards  of  snpervisora. 

SeWling.   drawing,   Hummouing   or   iuipaneliug   grand   or   petit 

Regulating  the  rale  of  intereHt  on  money. 

The  opening  and  conducting  of  elections  or  designating  places 

Creating,  Increasing  or  decrensing  fees,  percentages  or  allow- 
nnces  of  public  officers,  during  the  term  for  which  said  officers 
lire  elected  or  appointed. 

Cininling  to  any  coriMralion,  associaliou  or  Individual  the  right 
lo  lay  down  railroad  tracks. 

Granting  to  any  private  corporation,  association  or  individual 
any  pxcluHive  privilege,  immunity  or  franchise  whatever. 

tirniitiiig  to  any  |>er!«]n,  asaociation.  firm  or  corporation  an  ex- 
emption from  taxation  on  real  or  personal  property. 

Proviiling  for  bnlldlng  bridges,  and  chartering  companies  for 
such  purpoBes,  except  on  the  Hudson  river  below  Waterford,  and 
on  the  East  river,  or  over  the  waters  forming  o  part  of  the 
Uiiindaries  iif  the  State. 

The  T.egislature  shall  pnss  general  laws  providing  for  the  cases 
cnuniei'iilcd  in  this  section,  and  for  all  other  cases  which  In  Its 
judKiuenl.  may  be  provided  for  by  general  laws.  But  no  law 
Hhall  aulborixe  the  conslrnction  or  operation  of  a  street  railroad 
■'Ncejit  upon  the  condition  that  the  consent  of  the  owners  of  one- 
half  in  vnlne  of  the  property  Imunded  on.  and  the  consent  also 
of  the  local  authorities  having  the  control  of.  that  portion  of  n 
BlriM-t  or  highway  njion  which  it  is  proposed  to  construct  or  oper- 
ate such  railroad  be  Grst  obtained,  or  in  case  the  consent  of  such 
property  owners  cnunot  Ih<  obtained,  the  Appellate  Divisiou  of  the 
Supreme  Court,  in  the  deportment  in  which  it  is  proposed  (o  be 
confitnicted,  may,  upon  application,  appoint  three  commissioners 
who  shall  determine,  after  a  hearing  of  all  parties  interested, 
whether  such  rnilrond  ought  to  he  constructed  or  operated,  and 
their  detenninotion,  confirmetl  by  the  court,  may  he  taken  in  lieu 
of  the  consent  of  the  property  owners.  [As  amended  1q  1901, 
To  take  effect  Jan.  1,  1902.] 


:,  III,  {  IB,  added  In  I8T4. 
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1   18.  PrlvXv  Plains  mat   In  be  andlted  br  lFKl-lataF«. 

Thp  Legislatin'e  ishall  udllicr  nudit  Dor  allovr  aDj-  private  clatn 
»r  atiimut  ngulii:<t  the  State,  but  may  appropriate  money  to  pay 
Hiich  trlalmit  as  Hhall  have  t>eGD  audited  and  allowed  according  to 


I  w>.  ■ 

The  axsent  or  two-tliiril«  of  the  tnembers  eleete^l  to  each  branch 
of  the  l.eKJB]utiire  xhall  ho  rrquiHite  to  evpry  bill  uppropriating  the 
public  moneyB  or  property  for  lucul  or  private  parpoaes. 
C«ut.    lS4a,  ut.  I,  1  0. 

I  21.  Appropriation  bllU. 

No  muDcy  shall  ever  be  paid  out  of  the  treaaary  of  this  State. 
or  any  of  Ita  fundB,  or  any  of  the  funds  under  its  management, 
picept  in  pursuance  of  au  appropriation  by  law;  nor  unless  such 
payraent  bo  made  within  two  years  nei:t  after  the  passage  of 
Bnrh  appropriation  act;  nod  every  such  law  making  a  new  appro- 
priation, or  continuing  or  reviving  an  appropriation,  shall  din- 
tinctly  specify  the  sum  appropriated,  and  the  object  to  which  it 
is  to  be  applied;  and  it  shall  not  be  anfflcient  for  such  law  to 
refer  to  nny  other  law  to  &x  such  sum. 
Conit.    1846,  an.  Vlt,  i  S. 

I  2S.  Reatrlctloaa  as  to  provtBloaa  In  (be  appropriation 
or  BapMr  btlla. 

No  provision  or  enacluient  nhall  be  embraced  in  the  annual 
appropriation  or  Rupply  bill,  unless  it  relates  speriflcally  to  some 
particular  appropriation  in  the  bill;  and  any  such  provinion  or 
cnaetinect  shall  be  limited  iu  its  operation  to  such  appropriation. 


I  as.  Certain  neetloBs  not   to  applr  to  connlaBlon  bllla. 

Sections  iwveiiteen  and  eighteen  of  thin  article  shall  not  apply. 
to  any  bill,  or  the  amendments  to  any  bill,  which  shall  be  n-ported 
t«  the  I..egiBlature  by  commissioners  who  have  been  appointed  pur- 
suant to  law  to  revise  the  statutes. 

CtHiol.    IMS,  art.  III.  I  Ht.  addvd  In  1ST4. 

I  24.  Tax  bllla  to  atnte  tas  dlatlactlr- 

Every  low  which  imposes,  continnca  or  revives  a  tax  shall  dis- 
tiui-tly  state  the  tax  and  the  object  to  which  it  is  to  be  applied. 
aod  it  shall  not  be  sufficient  to  refer  to  any  other  law  to  Sx  such 
tax  or  object. 

OiMt.    ISM.  art.  III.  I  20.  addvd  In  1874. 

■  as.  When  ay*a  and  nara  ■eeeaaam  Ibree-Rttba  1«  ooa- 
atltBte  qBoram. 

On  the  final  passage.  In  either  house  of  the  Legislature,  of  any 
act  which  iraposes.  continues  or  revives  a  tax,  or  creates  a  debt 
or  eharge,  or  makes,  contlnuoB  or  revives  any  appropriation  of 
pabllc  or  trnut  money  or  property,  or  releases,  discharges  or  com- 
mutes any  claim  or  demand  of  the  State,  the  oueslion  Rball  )>e 
taken  by  yeas  and  nays,  which  shall  be  dniy  entered  upim  the 
1» 
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journals,  und  ihreo-fifths  of  all  the  members  elected  to  either 
house  ijliDll,  In  all  HUi'b  caHcB.  be  uppesiary  to  coQi'titute  a  Quorum 
thvreib. 


t  26.  Dvaril  of  anpprvlBQrB. 

There  i<hall  be  In  eai-h  cuiiiity,  expeirt  in  a  county  wliolly  in- 
eluded  in  u  city,  a  board  of  i<u|>ervi»i)rH.  to  be  comiiosed  of  such 
mcmbei's  nuJ  I'leeted  in  iinch  ninuiier  uod  tor  niich  |>eriod  as  is 
or  may  be  provided  ti.v  law.  Id  a  i-ily  which  lucludcit  ail  entire 
toimty,  or  two  or  more  entire  poiintles,  the  powerw  and  dnliea  of 
11  board  of  ttuperTiBors  ma;  be  devolved  upon  the  municipal  bb- 
senibly,  conunon  council,  board  of  aldenueo  or  other  legislative 
body  of  the  city.     [As  amended  in  1800.] 

Conit.    IBia.  arl.  III.  I  22.  oddnl  In  1H74, 
I  XT.  L,«ea.l  I  ejrl*  ■■(!*«  pon-erii. 

The  I.epialature  Hhall.  by  general  laws,  onnfer  npon  the  l>oards 
(i(  KiipervisorM  of  the  several  cnuntie!"  of  the  State  khcIi  further 
poiveni  of  local  legiHlatioD  and  ndmlnistration  as  the  L.egislatUTe 
may,  from  time  to  time,  deem  expedient. 

CgDit.   ISM.  in.   III,  f  23,   added  In  18T4. 


I  SM.  Bxtrn  coDipeniiatton 

The  legislature  shall  not,  nor  iihall  the  common  conncU  of  any 
<'ity.  nor  any  bonrd  of  Rnpervisors,  grant  any  extm  cumpensatiou 
to  ouy  public  officer,  servaut,  ageut  or  L-oulractov. 

CoDiL    1S40.  an.  III.  I  3*. 

I   29.  Prloon  labort  contract  arateui  iibollHkvd. 

The  LegiElatiire  shall,  by  law,  provide  fur  the  occupiition  nud 
cmiiloymeiit  of  priHonerH  senteuced  to  the  Hi'vei'al  Ktnte  prisons. 
Iienitentiaries.  jails  and  rerormatorim  iu  tUc  State:  and  on  and 
lifter  the  tirxt  day  of  Jauitury,  iu  the  year  one  thiiUKnnd  eight 
hundred  and  uiiietyseven,  uo  iHTHon  iu  any  such  priiton.  pcnl- 
lentiary,  Jail  or  reformatory,  shall  be  reiiulred  or  allowed  to 
work,  while  under  sentence  thereto,  at  any  tnide.  industry  or 
iiicupalion,  wherein  or  wheri'hy  Ills  work,  or  tile  proiluct  or  profit 
of  bis  work.  Khali  be  farmed  out,  contracted,  given  or  sold  to 
any  person,  firm,  nsnociatiou  or  c-orporation.  This  si-ction  shall 
not  lie  conntrued  to  prevent  the  I.eeislntnre  from  providing  that 
(^nvicts  may  work  for,  anil  that  the  productR  of  theif  labor  may 
Ih-  dlspoKWl  of  (0.  the  State  or  any  political  division  thereof,  or 
for  or  to  any  public  institution  owned  or  managed  and  controlled 
by  the  State,  or  any  political  division  therC'Of. 

Nuw. 
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CONSTITUTION  OF  NEW  YORK. 
ABTICLB  POLHTH. 


IfKUlntnn'  If  not  tpprotod. 
I   1.   ExrcMtlTC   poirer. 

The  executive  power  shall  be  vested  In  m  Governor,  whn  nbnU 
hold  his  office  for  two  years;  a  Lieut^naDt-Governor  shall  be 
choRen  at  the  same  time,  and  for  the  name  lerm.  The  Governor 
nnd  IJeutennnt-Governor  elected  next  precedinR  'he  time  when 
thin  nection  shall  take  effect,  xhall  bold  o(fi<-e  nntil  and  inclndihic 
the  thirty-first  day  of  December,  one  thousand  eiRlit  hundred  and 
ninety-six,  and  their  snccegsora  eball  be  chosen  at  the  general 
eld-tion  in  that  year. 
Ctnmt.    1S*6,  urt.  tV,  |  1. 


I  3.  ttnalfaBatloam  ot  novmow  and  llFalenaDt-Borernvr, 

No  person  shall  be  eligible  to  the  offire  of  Governor  or  Lieuten- 
ant-Governor, except  a  dtisen  of  the  United  Rtnten.  of  the  aire 
of  not  less  than  thirty  yean,  and  who  shall  have  been  five  jeara 
next  preceding  his  election  a  resident  o(  this  Stnte. 

CoMt.    IBM.  art.  17.  |  £. 

I  3.  Blectloii   of  Kovernor  aad  Ilentenaal-savernor. 

The  Governor  and  I.ientenant-Governnr  shall  be  elected  nt  the 
times  and  places  of  chooHinc  members  of  the  AsBcnibly.  The 
persons  respectively  hnving  the  highest  nnmber  of  votes  for  Gov- 
ernor and  Lieutenant -Governor  shall  be  elected:  but  in  case  two 
or  more  shall  hove  an  e»inal  and  the  highest  nnmber  of  votes  for 
Governor,  or  for  Lieutenant-Oovernor.  the  two  honsea  of  the 
TjeRlslatnre  at  its  next  annual  session  shall  forthwith,  by  joint 
ballot,  choose  one  of  the  said  persons  so  having  an  equal  and  the 
highest  number  of  votes  for  Governor  or  Lieutenant-Governor. 

Caut.    1»W.  irt.  IT,  I  3. 

I   4.  Datlea    and    pawera    of    KOverDOFi    pampeBiiatlaa. 

The  Gov^Bor  shall  be  Conimunder-in -Chief  of  the  military  and 
naval  forces  of  the  State.  He  shall  have  piiwer  to  convene  the 
Legislature,  or  the  Senate  only,  on  extraordinary  neciLxioiis.  At 
extraordinary  sessions  no  subject  shall  be  acted  upon,  exeept  nH<'h 
as  the  Governor  may  recommend  for  consideration.  He  shall 
cotnmanlcate  by  messaRe  to  the  Leirlalature  at  every  session  thi' 
cnnditian  of  the  State,  nnd  recommend  such  matters  to  it  as  he 
shall  Jodgre  expedient.  He  shell  transact  all  necessary  business 
with  the  officers  of  government,  civil  and  milltar.v.  He  shiill 
expedite  all  such  measures  as  may  be  resolved  upon  by  the  Tie^is- 
latnre,  and  shall  take  care  that  the  laws  are  faithfully  execntcd. 
He  shall' receive  for  his  services  an  annual  salary  of  ten  thovHiuid 
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1  suitable  and 


I   B.   IlviiTlFveii.      cDmiBiitiitloBii,      WLwA      pnrdons      to      be 

The  Governor  sholl  have  the  power  to  frraut  reprieves,  com- 
iiiulatioua  and  pnrdous  after  eonviction.  for  all  offenses  except 
treason  and  cases  or  impeaohment,  upon  such  I'oadUioas  aod  n-ltb 
Murh  restrictions  and  limitations,  as  he  may  think  proper,  sub- 
ject to  Buch  reKulations  as  may  be  provided  by  law  relative  to 
tho  manner  of  applying  for  pardons.  Upon  conviction  for  treason, 
he  shall  have  pon'er  to  suspend  the  execution  of  the  sentence, 
nntil  the  case  shall  be  reported  to  the  Legislature  st  its  next 
mecling,  when  the  Legislature  shall  either  pardon,  or  commute 
the  sentence,  direct  the  execution  of  the  sentence,  or  grout  a 
further  reprieve.  He  shall  annually  communicate  to  the  Legis- 
lature, each  case  of  reprieve,  commutation  or  pardon  ((ranted, 
stating  the  name  of  the  convict,  the  crime  of  which  he  was  con- 
victed, the  sentence  and  ita  date,  and  the  date  ol  the  commuta- 
tion, pardon  or  reprieve. 

CooU.   isw.  irt.  IV,  I  s. 

f  e.  Wk«B    lleatcnBHtt-KOTcrBar   to   aet   «•   Kovepnor. 

In  esse  of  the  impeachment  of  the  Qovemor,  or  his  removal 
from  office,  death,  inability  to  discharge  the  powers  and  duties 
of  the  said  office,  resignation,  or  absence  from  the  State,  the 
powers  and  duties  of  the  office  shall  devolve  upon  the  Lieutenant- 
Goremor  for  the  residue  of  the  term,  or  tiutil  the  disability  shall 
cense.  But  when  the  Governor  shall,  with  the  consent  of  the 
Legislature,  be  out  of  the  State,  In  time  of  war.  at  the  head  of  a 
military  force  thereof,  he  shall  continue  Commander-in-Chief  of 
all  the  military  force  of  the  State. 

CoMt.   i8«,  «n.  IV.  I  8. 

I  7.  diiBltllcatloiia  Bad  d«tl«a  at  lleateii«>t-vwera«rt 
■occesalOB  to  the  soTerBorablp. 

The  Lieutenant-Governor  shall  possess  the  same  (juntifi cations 
of  eligibility  for  office  as  the  Goveroor,  He  shall  be  president  of 
the  Senate,  but  shall  hove  only  a  casting  vote  therein.  If  during 
n  vacancy  of  the  office  of  Governor,  the  Lieutenant-Governor  shall 
be  impeached,  displaced,  resign,  die,  or  become  incapable  of  per- 
forming the  duties  of  bis  office,  or  be  absent  frotn  the  State,  the 
President  of  the  Senate  shall  act  as  Governor  until  the  vacancy 
be  filled  or  the  disability  shall  cease:  and  if  the  Prexident  of  the 
Senate  for  any  of  the  above  causes  shall  become  incapable  of 
performing  the  duti.es  pertaining  to  the  office  of  Governor,  the 
Speaker  of  the  Asseinbly  shall  act  as  Governor  until  the  vacancy 
be  filled  or  the  disability  shall  ceaae. 

Coiut.    ISW.  art.  IV.  I  T. 

I  R.  Salarr  of  llp«ten>Bt-K<>TerBor. 

The  Lieutenant-Governor  shall  receive  for  his  services  an  annual 
salary  of  five  thousand  dollars,  and  shall  not  receive  or  be  en- 
titled to  any  other  compensation,  fee  or  perquisite,  for  any  duty 
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vice  be  may  be  required  to  pertonn  by  tbe  ConstitntioQ  or 
.    ISM,  arl.  IV,  |  8,  imradHl  In  leit. 

t  Approved. 

Kverr  bill  whicb  ehal]  have  passed  the  R<-Dste  and  Assembl; 
Hball,  before  it  became^  a  \avr,  he  preHenlttl  to  the  Oovernor;  if 
lie  appruvp,  he  shall  sign  it;  biit  if  Dot,  be  shall  relurn  it  with 
'  hlH  oDjectioDs  to  the  bouse  In  whieh  It  shall  have  orlginatei]. 
which  shall  enter  the  objeetions  at  liirgi!  on  the  journal,  and 
proceed  to  reconsider  it.  It  after  Bueb  retunslderation,  two-thlrdR 
iif  the  members  eleetol  to  that  house  shalE  BRree  to  pass  the  bill, 
it  Khali  be  sent,  together  with  the  objectionx,  to  the  other  house. 
by  which  It  shall  likewise  be  reconsidered;  and  if  approved  by 
Iwo-thirdti  of  the  members  elected  to  that  house,  it  shall  become 
n  law  notwithstanding  the  obJecttonB  of  the  Oovernor.  In  all 
RUch  CBSGH,  the  votes  in  both  bouKes  shall  lie  determined  by  yeas 
and  nays,  and  the  uaineH  of  tbe  members  voting  shall  be  entered 
<a>  the  journal  of  carh  houBe  respectively.  If  any  bill  shall  not 
I*  retnrned  by  the  Governor  witiiin  ten  dnys  (Sundays  exceptedf 
after  It  sliall  have  been  presented  to  him.  the  same  shall  be  n 
law  in  like  manner  as  if  he  had  signed  it,  unless  tbe  Legisisture 
shall,  fay  their  adjourvnient,  prevent  its  return,  in  which  case  it 
shall  not  become  a  law  without  the  approval  of  the  Governor. 
No  bill  shall  become  a  law  after  the  Hnal  adjournment  of  the 
Iiegialature,  unless  approved  by  the  Governor  within  thirty  days 
after  suih  adjournment.  If  any  bill  presented  to  the  Governor 
contain  several  iteins  of  appropriation  of  money,  he  may  object 
to  one  or  more  of  such  items  while  approving  of  the  other  portion 
of  the  bill.  In  such  case,  he  shall  append  to  the  bill,  at  the  time 
of  signing  it.  a  statement  of  the  items  to  which  he  objects;  and 
the  appropriatiOD  so  objected  to  shall  not  take  effect.  If  the 
Ijeiiisiature  he  in  session,  he  shall  transmit  to  the  house  in  Which 
the  bill  originated  a  copy  of  such  statement,  and  the  ttena  ob- 
jeeted  to  shell  be  separately  reconsidered.  If  on  reconsideration 
one  or  more  of  Bucli  Hems  be  approved  by  two-thirds  of  the  mem- 
hen  elected  to  earb  house,  tti«  same  shall  be  part  ot  the  law. 
notwithstanding  the  objections  of  the  Governor.  All  the  pro- 
viaious  ot  this  section,  in  relation  to  bills  not  approved  by  the 
Governor,  shall  apply  in  cases  in  which  he  shall  withhold  his 
approval  from  any  item  or  items  contaiQcd  in  a  bill  appropriating 
money. 

OenM.    UM.  art  IT,  I  B,  (mendHl  In  1ST4.  - 
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ARTICLE    PIPTH. 

a,  FInt  rlfcllDn  of  aute  aSlci'n. 

3,  Su|k'r1ntpndpnl  oC  public?  world;   dptiolqini^Dt ;  poven  tad  dutlt?*. 

a.   Puwen  hod  dutlFl  of  IwardB- 

S.  C.'rtaln  oarn  <iboII<b<-l. 

U.  CItII    gorclc:    uppolnlnn-ntM   unci    prgmoItoDI. 

The  Sporetary  or  State,  Comptroller.  Treasurer,  Attorney-Gen- 
eral and  State  EoKlciecr  itnd  Surve.vor  shall  Im>  thnnen  nt  a  Ren- 
ernl  eleetion,  at  the  times  and  placf-n  of  electing  the  Gorernor 
nnd  LieiitenaDt-Ooremor.  niid  Hhnll  hold  Ibeir  offlopK  tor  Iwo 
yeare,  elcept  ns  provided  in  seetion  two  of  thl«  article.  Each 
of  the  offleera  in  this  srtiele  named.  exepptiiiK  the  Spanker  of  the 
AsuemW.v,  nhall.  at  ntated  times  duiinR  bis  continnfiiice  In  olBce. 
reeeive  for  his  nerTlees  n  eompentiatioD  n-hli-h  shall  not  be  in- 
creased or  diminished  dnringr  the  term  for  n-hieb  he  nball  have 
been  elected:  nor  shall  he  receive  to  hia  u»e  any  fees  or  per- 
(inisiles  o(  ofBee  or  other  com  pen  nation.  No  person  shall  be 
elected  to  the  oSlee  of  State  Eugineer  and  Surveyor  who  ia  not 
a  practical  civil  engrineer. 

Comi.    1840.  •«.  V.  a  1,  2. 

I  2.   First  el«ctlo>  ot  HtKte  oBcers. 

The  first  election  of  the  Secretary  of  State.  Comptroller,  Treas- 
urer, Attorney-General  and  State  EnKiiiecr  and  Surveyor,  pur- 
suant to  this  article,  shall  be  held  in  the  year  one  thousand 
eight  hundred  and  niuety-Gve,  and  their  terms  of  oRlce  shall 
liepin  on  the  first  day  of  January  foUowbiK,  and  shall  be  for 
three  years.  At  the.  cenernl  election  in  the  year  one  thousand 
eight  hundred  and  uiiiety-eight.  and  every  two  years  thereafter, 
their  Buc<'<'Bsora  shall  be  chosen  for  the  term  of  twe  years. 


t  3.  SnperlnlrndPBt      of      p«blle      worksi      apiiolDtneati 
poivern   nnd    diBlt*B   of* 

A  Supi'riutendent  of  I'tihUc  Works  shall  be  appointed  by  the 
t!ioveruiir,  by  and  with  the  advice  and  consent  of  the  Se>iat<>. 
and  hold  bis  office  until  the  end  of  the  term  of  the  Governor  by 
whom  he  was  nominated,  and  until  his  succensor  is  atipuintc<l  and 
(lualilipil.  He  shall  receive  a  compensation  to  be  fiied  hy  law. 
He  Hhnll  lie  reoiiired  by  law  to  give  security  (or  the  faithful 
execiillon  of  his  olGce  before  entering  upon  the  duties  tlierenf. 
He  shall  he  chargeil  with  the  execution  of  all  laws  relating  to  the 
repair  and  navigation  of  the  canals,  and  also  of  those  relating 
to  the  construction  and  improvement  of  the  canals,  except  so  far 
ns  the  execution  of  the  taws  relating  to  such  construction  or 
Improvement  shall  be  confideil  to  the  State  Engineer  nnd  Snr- 
veyor;  subject  fo  (he  control  of  the  Irf>gislature.  he  shall  make 
the  rules  and  regulations  for  the  navigation  or  use  of  the  i-anola. 
lie  may  lie  Hnsi)endeil  or  removed  from  office  by  the  Governor, 
whenever,  in  his  judgment,  the  public  Interest  shall  so  reouire: 
but  in  case  of  the  removal  of  such  Superintendent  of  I'nblic 
24 
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Works  from  office,  the  Governor  ehall  file  with  the  Secretary  o( 
State  a  statetnent  at  the  csuse  of  such  removBl,  aod  Bhall  report 
■nch  removal  and  the  cbuhc  thereof  to  the  Legislature  at  its  neit  , 
Heaaion.  The  Superlutendent  of  Public  Works  shall  appoint  not 
more  tban  three  QHilstant  s  n  peri  n  tend  en  ts.  whoite  duties  shall  be 
prescribed  b;  him,  subject  to  modification  b;  the  Legislature,  and 
n'ho  shall  receive  for  their  services  a  compensation  to  be  fixed  by 
law.  They  shall  hold  their  oQIce  for  three  years,  subject  to  sus- 
liension  or  removal  by  the  Superintendent  of  Public  Works,  when- 
ever, in  his  judgment,  the  public  IntereHt  shall  so  require.  Any 
vacani'j  >»  the  offloe  of  an;  such  assistant  superintendeat  shall 
be  niled  for  the  remainder  of  the  term  for  which  he  was  ap- 
pointed, by  the  Superintendent  of  Public  Works:  but  in  case  of 
the  Huspension  or  removal  of  any  such  assistant  snperinlendent 
by  him.  he  shall  at  onee  report  to  the  Governor,  tn  writing,  the 
cause  of  such  removal.  All  other  persona  employed  in  the  care 
and  manaKPment  of  the  canals,  except  collectors  of  tolls,  and 
those  in  the  department  of  the  State  EnRineer  and  Surveyor. 
shall  be  appointed  by  the  Superintendent  of  Public  Works,  and 
be  subject  to  suspension  or  removal  by  him.  The  Superintendent 
of  Public  Works  shall  perform  all  the  dnties  of  the  former  Canal 
Commisaiooers  and  Board  of  Canal  Commissioners,  as  now  de- 
clared by  law,  until  olbemiHe  provided  by  the  Legislature.  The 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate, 
ehall  have  power  to  611  vacancies  in  the  office  of  Superintendent 
of  Public  Works;  if  the  Senate  be  not  in  session,  he  may  grant 
commissinns  which  shall  expire  at  the  CDd  of  the  neit  succeeding 
session  of  the  Senate. 

f  4.  SnprrlntPndent  <tt  atate  prlsanai  appointment t 
pvwrra  maA   dattrn   of. 

A  Superintendent  of  State  Prisona  shall  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate,  and 
hold  his  office  for  five  years,  unless  sooner  removed;  he  shall 
give  security  in  such  nmoiint,  and  with  such  sureties  as  shall  be 
required  by  law  for  the  faithful  discharge  o(  his  duties;  he  shall 
have  the  superintendence,  management  and  control  of  state 
prisons,  subject  to  such  laws  as  now  exist  or  may  hereafter  be 
enacted:  he  shall  appoint  the  agents,  wardens,  physicians  and 
chaulainB  of  the  prisons.  The  agent  and  warden  of  each  prison 
shall  appoint  all  other  ofllcers  of  such  prison,  except  the  clerk, 
snbjei:!  to  the  appruml  of  the  same  by  the  Superintendent.  Tlie 
Comptroller  shall  appoint  the  clerks  of  Ihe  prisons.  The  SuiH'r- 
intendent  shall  have  nil  the  powers  nod  perforin  all  the  duties 
not  inpon  His  tent  herewith,  which  were  formerly  hnd  and  per- 
formed by  the  Inspectors  of  Stnte  Prisons.  The  Governor  may 
remove  the  Superintendent  for  cause  at  any  time,  giving  to  him 
a  copy  of  the  charges  against  him,  and  au  opportunity  to  he 
beard  in  his  defense. 

C«i*t.    IMS,  (Ft.  T,  I  i.  amiMidnl  In  MTB. 

I  B.  Conmlsalonpri*  »(  the  l«>d  oMceg  d(  tlie  eannl  fandt 

The  Lieutenant-Governor.  Speaker  of  the  Assembly,  Secretary 
of   State,   Comptroller,    Treasurer,    Attorney- General    and    State 


llCrfl  CONSTITUTION"  OF  NEW  YORK.  Abt.V 

Engineer  and  Surveyor  shall  be  the  TOmmiBsioners  o(  t!ie  land 
oOlte.  The  Lieu  ten  aut-Governor,  SecretHry  of  State,  ComptroUer, 
Treasarer  and  Attorney-General  Kbnll  be  the  iKimmiiMiionrra  of 
tho  canal  fund.  The  canal  board  shall  consist  of  the  coinmls- 
ainuers  of  the  canal  fund,  the  State  Engineer  and  Surveyor  and 
the  Su|>erinteiident  of  Public  Works. 
Const.  IS40,  urt,  V,  {  B. 
I  «.  Pow. 


Canal.    lS4a,  art,  V,  |  e. 
{   7.  Stn(«  tremnnrer,  nDBpeBnlon  hy  governor. 

Tlip  Ti-eOHUrer  may  be  suspended  from  office  by  the  Governor, 
duriiiK  the  recess  of  the  L^islature.  end  until  thirty  days  after 
tlie  commencement  of  the  next  session  of  the  Legislature,  when- 
ever it  shall  appear  to  him  that  su<'h  Treasurer  has,  in  any  par- 
tictilur.  violiLted  his  duty.  The  Governor  shall  appoint  a  com- 
petent person  to  discharge  the  duties  of  the  office  during  eucb 
sunpension  of  fho  Treasurer. 


t  H.  Certain  oRcva  aboimlivd. 

All  offices  for  the  weighlnSi  gauging,  mcannring,  culling  or  In- 
specting any  merchandise,  produce,  manufacture  or  commodity 
whatever,  are  hereby  aholished;  and  no  such  office  shall  hereafter 
be  created  by  law;  but  nothing  in  this  section  contained  shall 
iibrogBte  any  offi<'e  created  for  the  purpose  of  pivtectiog  the 
public  health  or  the  Interests  of  the  State  in  its  property,  revenue, 
tolls  or  purchases,  or  of  aupplyioe  the  people  tvith  correct  fitand- 
nrds  of  weights  and  measures,  or  shall  prevent  the  creation  of  any 
office  for  such  purposes  hereafter. 

I  S.  Clf-ll   Herclc*   appolataieiitii  Bad   proaiotlonB* 

AlilH'intnientH-aiLd  promotions  in  the  civil  service  of  the  State, 
.TUiI  of  all  the  civil  (livfsiona  thereof.  Including  cities  and  villages, 
shall  be  ninde  according  to  merit  and  litness  to  he  sscertaineii. 
so  far  iiK  practicable,  by  e^nniinatious.  which,  sn  tar  as  prac- 
tii'able,  shall  be  competitive:  provided  however,  that  honorably 
dlschargt'd  noldiern  aiid  sailors  from  the  army  and  navy  of  the 
United  States  In  the  Inte  civil  war,  who  arc  citizens  and  resi- 
ileutH  of  this  State,  shall  be  entitl<-d  to  preference  in  appointment 
nnd  promotion  without  regard  to  their  standing  on  any  list  from 
which  such  appointment  or  promotion  may  be  made.  Laws  Hball 
be  made  to  provide  for  the  enfoTcement  of  this  section. 
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ARVICLB    SIXTH. 


I.  Tmdklal 

to  dM, , 

S.  Jtidfc  or  >wtl« 


B.  CIlT    coDrta    ■bolUlKd;    Jodcn 
Mlwl«*:  JnrUdlctlon  T«ted  - 


■04  locU   judicial 


I  1.  9tivr«Bi*  eoarl)  hovr  eaBBtltnl*<t  J«dlel*l  dUtvtot*. 

The  Supreme  Court  !■  continued  -with  K«nera]  jurMletlon  fn 
law  and  eqnitj,  snbjept  lo  twb  appeUate  juriKdiettoB  of  the  Ooiirt 
•f  Appeals  SB  now  is  or  may  be  prescribed  by  law  not  loconsiMent 
irHb  tills  artwle.  Tbe  ezistiiiK  Judicial  districts  of  tbe  Btate  are 
eontiiraed  until  chaDged  an  hereinafter  provided.  The  Supreme 
Conrt  iiull  consiat  of  the  Juotlcea  now  in  office,  and  of  the 
JndKsa  tranafeire^  thereto  by  tbe  fifth  section  of  this  artiele.  all 
•f  whom  shall  contina*  to  be  Josticea  of  the  Supreme  Conrt 
dnriPK  their  reai)ectiTe  terms,  and  of  twelve  additional  JuBtleea 
who  Bhali  reside  in  and  be  chosen  by  the  electoni  of,  the  several 
uUtinf  judicial  dittricta,  three  in  the  first  district,  three  in  the 
•eeond.  and  one  io  each  of  tbe  other  districts;  and  of  their  suc- 
«enoora.  The  awMMsors  of  Miid  Justices  ahall  be  chosen  by  the 
electors  of  their  respective  judicial  districts.  The  Ijegislature 
Haj  alter  tbe  judicial  districtB  once  after  every  enumeration 
BBder  tbe  Constitntion.  of  th°  Inhabitants  of  the  State,  and  there- 
npon  reapportion  the  Justices  to  be  tbeieafter  elected  in  the 
districts  so  altered. 

Oout.    IflM.  art.  VI.  f  «. 

4  a.  Jnaloial  d*p 
tntedt    itpveriioi 
aad  nlmM  at  ^Makmm  •:'«-'>-. 

nto  four  judicial  depart- 

_. _-,.-   .  .        t  of  tbe  county  of  New 

York:  lie  others  shall  be  bounded  by  county  lines,  and  be  com- 
part and  equal  in  population  as  nearly  as  may  be.     Onoe  every 
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ten  years  the  Legislature  may  alter  tlie  Judicial  derartmentts  but 
Without  increasiog  the  number  thereof. 

There  shall  be  ni)  Appellnle  Division  of  the  Supreme  Court, 
consistiiig  of  Keren  .Tuftires  in  the  first  department,  and  of  five 
Jlintic-en  in  each  of  the  other  ilepartmeiits.  In  eiith  departmi-nt 
four  Eball  constitnte  a  <jiiorum,  and  the  concurrence  of  three  nhn  11 
be  neceHsnry  to  a  deciHion.     No  more  than  five  Justioeti  ehnll  Hit 

Froni  all  the  Justices  elected  to  the  Supreme'  Court  the  Gov- 
ernor shall  designate  those  wbo  shall  ciiiintitiile  the  Appellnte 
Division  in  eacb  department;  and  he  xhali  detiignale  the  Presiding 
Justice  thereof,  who  shall  act  ah  HUch  durititc  liis  term  of  nfflre, 
and  shall  be  a.  resident  uf  the  department.  The  other  Jnsticett 
shall  be  designated  for  terms  of  five  yeflr)>.  or  the  nneipireil 
portions  of  their  respective  terms  of  office,  if  less  than  five  years. 
From  that  time  as  the  terms  of  «ueli  denignHtious  expire,  or 
vacancies  occur,  he  shall  malie  new  designntions.  A  majority  of 
the  Justices  so  deaign'ate<1  to  sit  in  the  Appellnte  DiriKion  in  each 
department  shall  be  reiildcnta  of  the  departnent.  He  may  aliM> 
make  tenipornry  designations  in  case  of  the  absence  or  inohiiity 
to  act  of  Ruy  Justice  in  the  Appellate  Division:  or  In  case  the 
Presiding  Justice  of  any  Appellate  Division  hIibH  certify  to  him 
that  one  or  more  additional  Justices  are  needed  fur  the  Hpced}' 
disposition  of  the  bnsineMs  before  it.  Whenever  the  Appellate 
Division  in  any  department  shall  l)e  unable  to  dispose  of  its  hiisi- 
iiesB  within  a  rensonnble  time,  a  majority  of  the  I'reaidiiig 
Justices  of  the  several  departments  a*  a  luceting  called  by  tlie 
Presiding  Justice  of  the  department  in  arrears  may  trnusfer  any 
pending  appeals  from  siicli  department  to  any  other  department 
for  hearing  and  determination.  No  Justice  of  the  Apjieilate 
Division  shall  eiercise  any  of  the  powers  of  a  Jusfici-  of  the  Su- 
preme Court,  other  than  those  of  a  Justice  out  of  court,  and 
those  pertaining  to  tbe  Appellate  Division  or  to  the  hearing  and 
decision  of  motions  sniimitted  by  consent  of  couusel.  From  and 
after  the  last  day  of  necenil)er,  one  thousand  eight  hundred  and 
ninety-five,  the  Apiieltnte  Division  shall  have  the  jurisdiction  now 
exercised  by  the  Supreme  Court  at  Its  General  Tenus.  and  hy 
the  General  Terms  of  the  Court  of  Common  Pleas  for  the  City 
and  County  of  New  York,  the  Superior  Court  of  tbe  City  ot  New 
York,  tbe  Superior  Court  of  Buffalo  and  tbe  City  Court  of 
Brooklyn,  and  such  additional  Jurisdietlon  as  may  be  conferred 
by  the  Legialature.  It  shall  have  power  to  appoint  aud  remove 
A  reporter. 

The  Justices  of  tbe  Appellate  Division  in  each  department  xball 
have  i>ower  to  fix  the  times  and  places  for  holding  Special  and 
Trial  Terms  therein,  ond  to  assign   the  Justices   in   the  depart- 


evleivt.  lestlmonr  In 

No  -Tndge  or  Justice  shall  sit  in  the  Appellate  Division  or  iu 
the  Court  of  Appeals  in  review  of  a  decision  made  by  hini  or  hy 
any  court  of  which  he  was  at  the  time  a  silting  member.  Tbe 
testimony  in  efjnity  cases  shall  lie  taken  in  like  uiiiimcr  as  In 
cases  at  law;  and.  except  as  herein  otherwise  provided,  the  T.egis- 
latuce  shall  have  the  same  power  to  alter  and  regtilate  the  jnria- 
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dlctioD  and  proceedlogs  in  law  and  in  egnlty  that  it  has  hereto- 
fore exerdaed. 

I  4.  TermB  of  olBcei  vacancle*,  kow  fliled. 

The  official  terms  of  the  JoHlices  of  the  Supreme  Court  ahall  be 
fourteen  yeara  from  and  Including  the  first  <la;  of  Janoar;  nest 
after  their  election.  When  a  vacancy  shall  occur  otberwis*  than 
hf  exriratiou  of  term  iu  the  office  of  Justices  of  the  Supreme 
Court  the  same  shall  be  filled  for  a  full  term,  at  the  neit  general 
election,  happening  not  less  than  three  months  after  auch  vacancy 
occurs;  and,  until  the  vacancy  shall  be  so  filled,  the  Governor  by 
nnd  with  the  advice  and  consent  of  the  Senate.  If  the  Senate 
shall  be  In  session,  or  If  not  in  session  the  Governor,  may  fill 
such  vacancy  by  appointment,  which  shall  continue  until  and  in- 
cluding the  last  da;  of  December  neit  after  the  election  at  which 
the  vacancy  shall  be  filled. 

Coiul.    ISM.  trt.  VI,  M  0,  13. 


The  Superior  Court  of  the  City  of  New  York,  the  Conrt  "of 
Common  Pleas  for  the  City  and  County  of  New  York,  the  Sn- 
perior  Court  of  Buffalo,  and  the  City  Court  of  Brooklyu,  are 
nlwliHhed  from  and  after  the  first  day  of  January,  one  thousand 
ei^ht  hundred  and  ninety-siTC.  and  thereupon  the  seals,  records, 
papers  and  documents  ot  or  belooginic  to  such  coarts,  shall  be 
deposited  in  the  offices  of  the  Clerks  of  the  several  counties  in 
which  said  courtu  now  exist:  and  all  actions  and  proceedings  then 
pendintt  in  such  courts  shall  be  transferred  to  the  Supreme  Court 
.(or  henrine  and  determination.  The  judges  of  aaid  courts  in 
office  on  the  first  day  of  January,  one  thousand  eight  hundred 
and  ninety-Bii,  shall,  for  the  remainder  of  the  term  for  which 
they  were  elected  or  appointed,  be  Justices  of  the  Supreme  Court; 
hut  they  shall  sit  only  in  the  connties  In  which  they  were  elected 
or  appointed.  Their  salaries  shall  be  paid  by  the  said  counties 
respectively,  and  shall  be  the  same  as  the  BHlaries  of  the  other 
JuHtices  of  the  Supreme  Court  residing  in  the  name  counties. 
Their  successors  shall  be  elected  as  Jnsticea  of  the  Supreme 
Oonrt  by  the  electors  of  the  Jndiclal  districts  in  which  they 
respectively  reside. 

The  jurisdiction  now  exercised  by  the  several  courts  hereby 
abolished,  shall  be  vested  iu  the  Supreme  Cout^.  Appeals  from 
inferior  and  local  courts  now  beard  in  the  Court  o(  Common 
Fleas  for  the  City  and  County  of  New  York  and  the  Superior 
Court  of  Buffalo,  shall  be  heard  in  the  Supreme  Court  in  such 
manner  and  by  auch  Justice  or  Juatices  as  the  Appellate  Divi- 
sboa  in  the  respective  departments  which  include  New  York  and 
Buffalo  shall  direct,  unless  otherwise  provided  by  the  Legislature. 


I  e.   CImll    eoBrtm    ojid    courtu    of    oye*    niid    terminer 
B  ball  shed: 

Circuit  Courts  snd  Conrts  of  Oyer  and  Terminer  are  abolished 
from  and   after  the  last   day  of   December,   one   thousand  eight 
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kandred   and  miD^ty-ti 

b«  vw)t<Ml  in  the  Sui>n 

then  pending  in  such  ■ --   —    .  .^   . 

Court  for  hearing  and  determination.  Any  Justice  of  the  Su- 
preme Court,  escept  aa  otherwise  iirovided  in  thi*  artide,  laar 
bold  court  In  an;  couot;. 


I  T.  Court  of  aspeals. 

The  Conrt  of  Ai>{)eBlii  is  continued.  It  itbeli  conaiat  of  the  Chief 
Judge  and  Asaoeiate  Judges  aow  Id  office,  who  ahall  hold  their 
uCces  until  the  expirntion  of  their  renpectire  lersis.  and  their 
aucceasora,  who  ahall  be  choaeo  by  the  eleetora  of  the  State. 
The  official  terma  of  the  Chief  Judge  and  Aaaociate  Judgw  aball 
be  fourteen  years  from  and  inelnding  the  Grat  day  of  Janaary 
■ext  after  their  election.  Five  taembera  of  the  luurt  ahall  form 
a  quorum,  and  the  cuncurrenee  of  four  ahaJl  be  neeeaaary  te  a 
deciaioQ.  The  court  Khali  hare  power  to  appoint  and  to  remove 
ita  reporter,  clerk  and  attendants.  Whenerer  and  as  often  as  a 
majority  of  the  Judges  of  the  Court  of  Appeals  shall  certify  to 
the  QoTemor  that  said  court  is  unable,  by  reason  of  the  aecnmu- 
iation  of  causes  pending  therein,  to  hear  and  dispose  of  the  same 
wjth  reasonable  speed,  the  Governor  Bhnll  desiRnate  not  more  than 
.  four  Jnsticea  of  the  Supreme  Court  to  werve  as  Asaorfate  Judges 
of  Court  of  Appeals.  The  Justices  so  designated  nhall  be  reliered 
from  their  Unties  as  Justices  of  the  Supreme  Court  and  shaH 
serTe  as  Associate  Judges  of  the  Codrt  of  Appeals  until  the 
eanaen  undisposed  of  in  said  court  are  reduced  to  two  hundred, 
when  they  shall  return  to  the  Supreme  Court.  The  Oorernor 
may  designate  JoslireH  of  the  Supreme  Conrt  to  fill  Tacancies. 
.  No  Justice  shall  serve  an  Associate  Judge  of  the  Court  of  Ap- 
peals eicept  while  holding  the  ofllce  of  Justice  of  the  Supreme 
Court,  and  no  more  than  seven  Judges  shall  sit  in  any  case, 
[As  amended  in  1809.] 

Cosat.    IMS,  ut.  VI.  I  3,  HDHndei]  In  ia«S. 

I  8.  VMMtncr  In  eaart  at  appeala,  kow  AlleA. 

When  a  vacancy  ahall  occur  otherwise  than  hy  expiration  of 
term,  in  the  office  of  Chief  or  AsHociote  Judge  ol  the  Court  of 
Ap|>eBla,  the  same  aball  be  tilled,  for  a  full  term,  at  the  neit 
ceaeral  election  happening  not  less  than  three  montliB  after  suck 
vacancy  occurs;  and  until  the  vacancy  shall  lie  ao  filled,  the  Gov- 
ernor, by  and  with  the  advice  and  consent  of  the  Senate,  if  the 
Senate  ahall  be  in  session,  or  If  not  in  aession  the  Governor  may 
Bit  such  vacancy  by  appointment.  If  any  such  appoiotmeut  of 
Chief  Jndge  shall  he  made  from  among  the  Associate  Judges,  a 
temporary  appointment  of  Aaaociate  JiidKe  abnil  lie  made  in  like 
manner:  but  in  such  caxe,  the  person  appointed  Chief  Judge  sbuU 
not  be  deemed  to  vacate  his  office  of  Associate  Judge  any  longer 
than  until  the  expiration  of  hia  appointment  as  Chief  Judge.  The 
powers  and  Jurisdiction  of  the  court  shall  not  he  auspended  for 
want  of  appointment  or  election,  when  the  number  of  Judges  ia 
sufllcient  to  constitute  a  quorum.  All  appointments  under  this 
section  Khali  continue  imtil  and  including  the  last  day  of  Decem- 
ber next  after  the  election  at  which  the  vacancy  shall  be  flJIed. 

Coaat.    IMO,  art.  Tt,  I  3.  ampiidi^  hi  ISaS. 
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I  a.  Jm»iMdtt3ttmm  of  sMirl  of  avp««lB< 

After  the  last  day  of  December,  one  thouBand  eight  hnndred 
Bod  Dlaet7>five,  tfap  juriBdfetloD  of  the  Court  of  Appeals,  except 
where  tbe  jndKiueiit  ii  of  death.  Hhall  be  limited  to  the  review 
of  qnestiniMi  of  la<r.  No  imanlmous  dccialoa  of  the  Appellate 
Pirteion  of  the  Saprene  Court  thnt  there  is  eFldeiice  Bupportlnx 
or  tendhiK  to  «nslain  a  fludliiK  of  fact  or  a  verdict  not  directed 
hy  the  court,  nhall  be  revlen-ed  b;  the  Court  of  Appeata.  Ex- 
cept vhere  the  judgment  Is  of  death,  appealu  ma;  be  taken,  as 
of  rl^t,.  to  said  court  only  from  jndKuientt>  or  orders  entered 
npoo  deeistona  of  the  Appellate  DirlHion  of  the  Siiprcme  Conrt, 
Anally  determlniaic  actiona  or  Bpecial  proceedinpi.  and  from 
orders  frantlns  new  trials  on  exceplioDs.  Where  the  appellants 
ati[m]ate  that  upon  pIBnnanre  judgment  absolute  ohall  be  ren- 
dered against  them.  The  Appellate  Dlvlafon  in  any  department 
may,  however,  allow  an  appeal  upon  any  question  of  iaw  which, 
in  its  opinion,  ought  to  be  reviewed  by  the  Court  of  Appeals. 

The  Legicilalure  mny  further  restrict  the  jiirlBdiction  of  the 
Court  of  Appeals  and  the  righJ  of  appeal  thereto,  bat  the  right 
t*  appeal  aaall  not  depend  upon  the  atoonnt  Involved.. 

The  provialotu  of  Ihia  aeclion  shall  not  apply  to  ordera  made 
or  j«d|^iMita  rendered  by  any  General  Tprm  before  the  lai>t  day 
e(  December,  one  thonaaod  eight  hundrsd  and  ninety-five,  but 
•ppe«b  thcreftom  aiy  be  taken  under  eziaUng  proviaiona  of  law. 


I  lO.  J««Koa  bM  t*  hol«  ttur  olkcr  oMoe. 

The  Jadfes  of  the  Court  of  Appeals  and  the  Justioen  of  the 
Ehipreine  Court  shall  not  hold  any  other  office  or  public  trust. 
All  TOtea  for  any  of  them,  for  any  other  than  a  judicial  office, 
glveo  bf  the  Le^alature  or  the  people,  shall  be  void. 

Oma.    IMS.  ut.  VL  f  10.  UMBdH)  la  IMB. 

I  11.  Utm»Tml  •!  Jsdsoa. 

Judges  of  the  Conrt  of  Appeals  and  .Tustlces  of  the  Supreme 
OMrt  Bay  be  r«naT«d  by  concurrent  rCHolnlion  of  both  honsea 
of  the  L^alatnre,  if  two-thirds  of  all  the  members  elected  to 
each  boose  concur  therein.  All  other  judicial  offlcera,  except 
Jnatlces  of  the  Peace  and  judges  or  Justices  of  Inferior  courts 
not  of  record,  may  be  removed  by  the  Senate,  on  the  recommen- 
datkM  of  the  Governor,  if  two-thirds  of  all  the  members  elected 
to  tbe  SensW  ooncnr  therein.  But  no  officer  shall  he  removed 
bj  virtue  of  this  section  except  for  cause,  which  shall  be  entered 
oa  tbt  jounuia.  nor  unless  he  shall  have  been  served  with  n 
Itateoieot  of  the  cause  alleged,  and  shall  have  had  an  oppo-tiinlty 
ta  ha  heard.  On  the  question  of  removal,  the  j-ens  and  naya  abaQ 
ba  CBtared  on  tbe  jonrnaL 

.     Omm.    IMt.  ait.  n,  I  II,  mmtmte*  la  18«B. 

1  Uk  OaaavoMMHoBt  mm*  natrlatlOBt  aaalBDMent  br  kot- 

The  J«deM  and  Jaatiees  hereinbefore  mentioned  shall  receive 
for  their  awrlcea  a  cctupeuaation  eHtablished  by  law.  which  shall 
not  be  Incraaeed  or  diminished  during  their  ofDciat  terms,  except 
■a  proTtded  io  aectloB  five  of  this  article.     Xo  pcrsun  shall  hold 
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the  offlcp  of  Judge  ur  Justice  of  anj  court  longer  than  until  aud 
Incladiiig  the  last  day  of  December  next  atter  he  HhatI  be  serpnty 
years  of  aBL-.  Nu  Judge  or  Justice  pEected  Hfter  the  first  duy  of 
Januarj-.  one  thousand  eight  hundred  and  niuety-four,  Hhall  bu 
eutitled  to  receive  any  compenBotion  after  the  last  day  of  Dei*ni- 
ber  next  after  he  ehnll  be  xerenty  yearH  of  age;  but  the  com- 
ix'ttsation  of  every  Judge  of  the  Court  of  Appeals  or  Justice  of 
the  Supreme  Court  eledt-d  prior  to  the  firnt  day  of  Januury,  one 
thousand  eight  hundred  and  ninety-four,  whose  term  of  office  has 
been,  or  whose  present  term  of  office  ahnll  be.  bo  abridged,  and 
who  shtfll  have  Berved  as  such  Judge  or  Justice  ten  years  or 
more,  nhalt  be  continued  during  the  remainder  of  the  term  for 
ivhieh  he  wan  elected;  but  any  such  Judge  or  Justice  may,  with 
hia  eonnent,  be  assigned  by  the  Governor,  from  time  to  time,  to 
any  duty  in  the  Supreme  Court  while  his  compeasation  is  so 
continued. 
Conlt.    IMO.  art.  Tl,  H  IS,  14,  (mnided  In  1S». 

I   13.  Trial    »t  Impcachncata. 

The  Assembly  shall  have  the  power  of  impeachment,  by  a  vote 
of  a  majority  bf  all  the  members  elected.  The  Court  for  the 
Trial  o(  Impeaehmenta  shall  be  composed  of  the  President  of  the 
Senate,  the  senators  or  the  major  part  of  them,  and  the  Judges 
of  the  Court  of  Appeals,  or  the  major  part  of  them.  On  the 
trial  of  an  impeachment  against  the  Governor  or  IJeutenaDt- 
Governor,  (he  Liputennnt-Govemor  shall  not  act  as  a  member  of 
the  court.  No  Jndii-ial  oHlcer  shall  exercise  his  office,  after 
artlt'les  of  impeachmeot  agaiost  him  shall  bare  been  preferred 
to  the  Senate,  until  he  shall  have  been  acquitted.  Before  the 
trial  of  HD  impeachment  the  members  of  the  court  shall  take  an 
oath  or  afHrmatiun  truly  and  impartially  to  try  the  Impeachment 
according  to  the  evidence,  and  no  person  shall  be  convicted  with- 
out the  concurrence  of  two-lhlrda  of  the  members  present.  Judg- 
ment in  cases  of  impeachment  shall  not  extend  further  than  to 
removal  from  office,  or  removal  from  office  and  dteqnaHfleation  to 
hold  and  enjoy  any  office  o(  honor,  trust  or  profit  under  this 
State;  but  the  party  impeached  shall  be  liable  to  Indictmeot  and 
punishment  according  to  law. 

f  14.  ConDtr  conrts. 

The  existing  County  Conrts  are  continued,  and  the  Judges 
thereof  now  in  office  shall  hold  their  offices  until  the  expiration 
of  their  respective  terms.  In  the  county  of  Kings  there  shall  be 
two  County  Judges  and  the  additional  County  Judge  shall  be 
chosen  at  the  next  general  etection  held  after  the  adoption  of  thia 
article.  The  successors  of  the  several  County  Judges  shall  be 
chosen  by  the  electors  of  the  counties  for  the  term  •f  six  years. 
County  Conrts  shall  have  fhe  powers  and  jurisdiction  they  now 
possess,  and  sIho  original  jurisdiction  In  actions  tor  the  recovery 
of  money  only,  where  the  defendants  reside  In  the  county,  and  in 
which  the  complaint  demands  judgment  for  a  sum  not  exceeding 
two  thousand  dollars.  The  T^egislature  may  hereafter  enlarge 
or  restrict  the  jurisdiction  of  the  County  Courts,  provided,  how- 
ever, that  their  jurisdiction  shall  not  be  ao  extended  aa  to  author- 
ize an  action  therein  for  the  recovery  of  money  only.  In  which 
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Courts  of  SeBsiooB,  eiteiit  in  the  ccmuty  o(  New  York,  ar« 
iiboMsh^  from  aud  after  the  last  day  of  December,  one  tboutmiid 
eight  handred  aod  ninety-fivi!.  All  tbe  juriadletiun  of  thi>  ('unrt 
of  S«sgiona  in  each  couuty,  e:cc«pt  the  eouuty  of  Xew  York,  tihall 
thereupoQ  be  rested  in  the  Coaaty  Court  thereof,  and  all  nctioiiB 
and  proceedingB  then  pendiDK  in  snrh  Oniirts  of  Seiwlons  shnll  be 
trauBferred  to  said  County  Courts  for  hearing  and  determination. 
Every  County  Judge  ahall  perform  Buch  diitied  as  may  be  re- 
quired by  law.  HiB  8«lary  Bbnll  be  eBtabllshed  by  law.  payable 
out  of  the  eonnty  treaaury.  A  County  Judge  ot  any  roimty  may . 
hold  County  Conrta  in  any  other  county  when  requested  by  the 
Judge  of  such  other  eounty. 

Cout.    ISM.  art.  TI,  f  IS,  imenOccl  Id  1B«9, 

I    anrroKatCB.    their    ponrera    und 

The  existing  Surrogates'  Courts  are  continned,  and  the  Sur- 
rogntea  now  in  offire  shall  bold  their  otBres  until  the  olpiralion  of 
their  terms.  Their  successors  shall  be  chosen  by  the  rlectors  of 
their  respective  counlieB,  and  their  terma  of  office  shaii  tte  si« 
.vears.  eicept  In  the  county  of  New  York,  where  they  ahall  con- 
tinue to  be  fourteen  years.  Sorrogatea  ami  Siirrogatea'  Courts 
s-hall  have  the  juriadictlon  and  iwvers  which  the  Surrofcates  and 
existing  Surrogotes'  Courts  now  possess,  until  otherwise  provided 
by  the  Legislature.  The  County  .ludgc  shnll  be  Surrogate  of  his 
(.■ounly,  except  where  n  separate  Surrogate  ban  been  or  shall  he 
elected.  In  countieB  having  a  population  exceeding  forty  thou- 
sand, wherein  there  is  no  separate  Surrogate,  the  Legislature 
may  provide  for  the  election  of  a  'separate  officer  to  be  Surrogate, 
whose  term  of  office  shall  be  six  years.  When  the  Surrogate 
shall  be  elected  as  a  separate  officer  his  salory  shall  be  established 
liy  law,  payable  out  o(  the  county  treasury.  No  County  -Tudge 
or  Surrogate  ithalt  hold  office  longer  than  until  and  including  the 
lust  day  of  December  next  after  he  shall  be  seventy  years  of 
age.  \  acancies  occurring  in  the  office  of  County  Judge  or  Sur- 
rogate shall  be  tilled  in  the  same  manner  as  like  vacancies 
occurring  in  the  Supreme  Court,  The  conipensotion  of  any 
County  Judge  or  Surrogate  shall  not  l)e  Increoscd  or  diminished 
during  bis  term  o(  office.  For  the  relief  ot  Purrngntes'  Courts 
the  Iicgislature  may  confer  tipon  the  Supreme  Court  In  any 
county  baving  a  population  exceeding  four  hundred  thousand,  the 
powers  and  jurisdiction  of  Surrogates,  with  authority  to  try 
iMuea  of  fact  by  jury  in  probate  eases. 

Oamt.    ISM.  irt.  VI.  I  19.  immded  IB  1S0>. 

(  lO.  Local  jndlctnl  oOeer*. 

The  Iiegislatnre  may.  on  appticatlOD  of  the  board  of  nuper- 
visora,  provide  for  the  election  of  local  officers,  not  to  exceed  two 
in  any  county,  to  discharge  the  duties  of  County  Judge  and  of 
Surrogate,  in  cases  of  their  inability  or  of  a  vacancy,  and  in 
-such  other  cases  as  may  be  provided  by  law.  and  to  exercise  such 
otber  powers  in  special  cases  as  are  or  may  be  provided  by  law. 

Conrt.    ISU,  tit.  n,  I  IS,  Itiiniard  In  1S«I. 
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I   17,    ^nirtleM   ■>(   ik«    wvarri   dlntrlet   eoart    JaattcH. 

Tha  electon  of  the  Beveril  townn  shall,  at  their  annual  town 
meetinK*,  or  at  auch  othpr  tinip  nnd  Id  «iii'h  mannfr  as  the  Etesfs- 
lature  may  direct,  elect  Jn-itiivH  of  the  Peat's,  wboae  t«rni  of 
office  Hhftll  be  four  yeara.  In  rune  of  an  elt^'tlon  to  III  a  vacftney 
occnrring  before  the  expiration  of  a  full  term,  ther  sbaH  lioU  Cor 
the  residue  of  the  anexpired  term.  Their  number  and  "iHwaMfg- 
tioa  may  be  regulated  by  Inn-.  Juctkea  of  the  Peace  and  imdgea 
or  Justlcefl  of  ir.ferior  ronrts  uot  of  record,  and  their  derki  wa»j 
be  removed  for  eaOHe,  after  dne  notice  and  an  opportnnitr  of 
bclDg  heard,  by  mirh  roarta  aa  are  or  may. be  prencribed  by  taw. 
Justices  of  the  Pence  and  District  Court  JnBtic<^  ataj'  be  eleeted 
in  tlie  different  dtiea  of  thia  State  in  sneh  maoner,  and  whb  HOch 
IKiwecB,  and  for  such  leriiiH.  respectively,  aa  are  or  aluill  be  pr*- 
acribed  by  law;  »4l  other  judicial  offlcern  in  citlei,  whose  election 
or  appointment  i*  not  othenvine  provided  for  In  this  arttde,  eball 
lie  chosen  by  the  electors  of  snch  cities,  or  appointed  by  some 
local  authorities  thereof. 
Conn.    IMS.  irt,  TI.  I  iS.  ■meDdrd  In  l«ae. 

I  IBt  lBf«rlvr  local  eomrtn. 

Inferior  local  courts  of  civil  and  criminal  JDrifidicti<Hi  may  b« 
ivtabjiiibed  by  the  Legislature,  but  no  Inferior  local  court  here- 
after created  shall  .be  a  court  of  record,  Tha  I,egiHlatare  shall 
Dot  hereafter  confer  upon  any  inferior  or  local  court  of  ita  crea- 
tl<Hi,  any  equity  inriadictloa  or  any  greater  Jurisdiction  in  other 
respects  then  is  conferred  upon  County  Courts  by  or  under  this 
article.  Bxcept  at  herein  otherwise  provided,  all  Judicial  officers 
shall  be  elected  or  appoiiited  at  such  Umea  and  in  sucli  manner 
ns  the  Legislatnre  may  direct. 
CoiMt.    ISM.  art.  VI,  I  IS,  mmdIM  U  UM. 

I   19.  Cl«nFln  «t  cavPta, 

Clerks  of  the  several  counties  shall  be  clerks  of  the  Sapreme 
Court,  with  such  powers  and  duties  as  shall  be  prescribed  by 
law.  The  Justicen  of  the  Appellate  Division  in  each  department 
shall  have  power  to  appoint  nnd  to  remoce  a  clerk,  who  snail  keep 
his  office  at  a  plnce  to  he  desigDnted  by  said  Justices.  The  Cleric 
of  the  Court  of  Appeals  shall  keep  his  office  at  t1)e  neat  of  gov- 
enimeiit.  The  Clerk  of  the  Conrt  of  Appeals  and  the  clerks  of 
the  Appellate  Division  shall  receive  compensation  to  be  eetab- 
lisjied  by  law  and  paid  out  of  the  public  treasnry. 
Coml.    1846,  art.  TI,  I  io.  iBMnded  la  ISM. 


No  judicial  officer,  except  Justices  of  the  Peace,  shall  receive 
to  bis  own  une  any  fees  or  perquisites  of  office:  nor  shall  aay 
Judge  of  the  Court  of  Aii^ala.  or  Justice  of  the  BatHreme  Court, 
or  any  Coimty  Judge  or  Surrogate  hereafter  elected  In  a  county 
havinR  a  population  exceeding  one  hundred  and  twenty  thoasana, 
practice  as  an  attorney  or  counselor  in  any  court  of  record  m 
this  State,  or  act  as  referee.  The  Legislature  may  impose  • 
similar  prohibition  npon  Coanty  Judges  and  Barrogate^  in  other 
counties.    No  one  shall  be  eligible  to  the  oSctt  of  Jndge  of  the 
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Court  nf  Atipeals.  Justice  of  the   Supremr  Court,  or,  except  in 
Ibe  »iuiity  of  IlaDiiltou.  to  the  office  ot  County  Judge  or  Surro- 
gate, who  Is  not  an  attorney  and  coanselor  of  this  State. 
Cout.    ISM,  Ht.  VI,  I  21,  Un^iidPd  la  IMS. 

I  XI.  PabllentluB  of  ■Utnten. 

The  Legislature  ahall  provide  for  the  ipeedy  publication  of  all 
statut«k  and  aball  regulate  the  reporting  of  the  dvcUlona  of  tbe 
coHrUi  but  all  laws  and  judicial  decisions  shall  be  free  for  pub- 
Hcatton  by  any  person. 

}Bnmm  of  oOice  of  ^rcnelit  JaatlCH  of  tke  yv^sa  aad 
lIciKi  oneeiFit. 

jDstic^  of  the  Peace  and  otber  local  judicial  offlcera  provided 
■or  In  McttoDi  acTantecD  and  eiichteeB,  ia  office  when  thiH  article 
Ikkaa  eitect.  ahall  bold  their  officei  until  tbe  expiration  ot  their 
respectiTe  tenaa. 


'  Covrt*  of  Special  SeMlona  Bboll  have  BDeb  inriedlction  of 
•fleoMS  of  the  srade  of  miademeaaors  »■  may  be  prescribed  by 
law. 

Cout.    IftM.  »».  TI,  I  2fl,  ■iDfMlnl  la  IBM. 
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CONSTITUTION  OF  NEW  YORK. 


ARTICLE  SEVENTH. 


Bnlli;  dlnpoaltton 


1   1.  fltntv  eredlt  sot  to  be  slven. 

The  preilit  of  the  State  ^all  not  in  any  manupr  be  Kiren  or 
luHiied  to  or  in  ui<l  at  any  individual,  asHDciatlon  or  eorpiirtition. 
Conal.    18M.  an.  VTT.  |  S. 

I  Z.  Stutp  debt*,  poire r  to  coMtrnrt. 

Tlie  Stnte  may,  to  meet  casnal  defipitH  or  fnilnren  In  revenues, 
or  tor  expenses  not  provided  fur,  contract  debtii;  but  Hlloh  debtil. 
direct  or  eonlingeiit.  ainttly  ot  i"  the  aicKrenate.  hImII  nut  nt  any 
time  exii'fs]  one  million  or  dollarH:  end  the  moneys  arisiinft  from 
tbe  loans  creating  HUeh  debts  sball  be  applied  to  the  purpose  for 
which  they  were  obtaiued.  or  to  repay  the  debt  bo  contracted, 
and  to  no  other  purpose  wbatever. 
Cout.    ISM.  art.  VII.  |  10. 

I  S.  Slate  dcbta  to  tcvcl  InvaBlvna. 

In  addition  to  the  above  limited  poiver  to  contract  debts,  the 
State  may  contract  debts  to  repel  invatiion.  suppress  insurrection. 
or  defend  the  State  in  war;  but  the  money  arisiuK  from  the  con- 
tracting of  such  debts  shall  be  applied  to  the  purpose  for  which 
it  was  raised,  or.  to  repay  such  debts,  end  to  no  other  purpose 
whatever. 

I  4.  Limitation   o(  leRialatlv*  powvp  to   ervale   debts. 

Except  the  debts  npcciSed  In  sections  two  and  three  of  this 
article,  no  debts  sliall  be  hereafter  contracted  by  nr  nn  behalf 
nf  this  State.  unleHs  such  debt  shall  be  authorized  by  a  low, 
for  some  single  worit  or  object,  to  be  distinctly  specified  therein: 
nnd  such  law  shall  Impose  and  provide  for  the  collection  of  a 
direct  nunnal  tax  to  pay,  and  sufficient  to  pay,  the  interest  on 
«uch  debt  ns  It  falls  due,  and  also  to  pay  and  discharge  the 
principal  of  such  debt  within  eighteen  ycnrs  from  the  time  of  the 
contracting  thereof.  No  such  Inw  shall  take  effect  until  it  shnll, 
nt  a  general  election,  have  been  submitted  to  the  people,  and  have 
received  a  majority  of  all  the  votes  cant  for  and  against  it  at 
snch  election.  On  the  final  passage  of  such  bill  in  either  boune 
of  the  legislature,  the  queslion  shall  be  taken  by  ayes  aud  noes, 
to  be  duly  entered  on  the  journals  thereof,  and  shall  be:  "  Shnll 
this  bill  pass,  and  ought  the  same  to  receive  the  sanction  of  the 

SO 
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The  IjeglHlntDre  may  at  any  time,  after  the  approval  o(  aacb 
law  by  the  people,  ir  no  debt  shall  hnve  beeu  enTitraeted  id  pur- 
ananee  thereof,  repeal  the  aame;  and  may  at  any  time,  by  law. 
forbid  the  oontractiiiK  of  any  further  debt  or  liability  uuder  aiich 
law:  but. the  tai  Impotied  by  auph  act.  in  proportion  to  the  debt 
and  liability  whii^h  may  have  been  euntrac-ted,  In  puratlnnce  of 
anch  law,  fihall  remain  in  force  and  be  irrepealuble,  and  be  annn- 
ally  collected,  until  the  proceeds  tbereor  nhall  have  made  the 
proviaion  Jiereinbefnre  apecitied  to  pay  and  dischurge  the  interest 
and  principal  of  atich  dnbt  and  liability.  The  money  ariHing  from 
RiV  loan  or  xtock  creating  auch  debt  or  liability  aball  be  applied 
to  the  work  or  object  s|>ecified  in  the  act  nnthoritlng  auch  debt 
or  liability,  or  for  the  repayment  of  anch  debt  or  liability,  aud 
for  no  other  parpo^^e  whaterer.  No  anch  law  ahall  be  aiibtnitted 
to  be  voted  on,  within  three  niontha  after  Its  pBHaaffe,  or  at  any 
xeiteral  election  when  any  oth^r  law.  or  any  bill,  or  nny  ameni)- 
laent  to  the  Constitution,  shall  be  submitted  to  be  voted  tor  cr 
aicaioat. 

CoBit.    1840.  nH.  Til,  I  11. 


pxtioEulahnient  of  the  principal  of  the  debts  of  the  State  shall 
be  separately  kept  and  safely  invested,  and  neither  of  them  shall 
be  appropriated  or  used  in  any  manner  other  than  for  the  specific 
pnrpoae  tor  which  it  nhat!  have  been  provided. 
CoDil.    ISM,  irl.  VII.  t  13,  amcndfd  In  1ST4. 

I  a.  ClKlns  barred  hy  staliite  of  llmltadana. 

Xelther  the  LeKislature.  canal  board,  nor  any  person  or  per- 
sonn  aetiDK  in  behalf  of  the  State,  shall  audit,  allow  or  pay  any 
claim  which,  as  between  citizens  of  the  Stale,  would  be  barred 
by  lapse  of  time.  This  provision  shall  not  be  construed  to  repeal 
nny  statute  Gxinfc  the  time  within  which  claims  shall  be  pre- 
!<ented  or  allowed,  nor  shall  it  extend  to  any  claim  duly  presented 
within  the  time  allowed  by  law,  and  prosecuted  with  due  dill- 
ftenre  from  the  time  of  snch  preaentment.  But  if  the  claimant 
shall  be  under  legal  disability,  the  claim  may  be  presented  within 
two  years  after  «Dch  disability  is  removed. 

CoiHt.    ISM,  lit.  VII,  i  14,  imended  In  1BT4. 

I  T.  Porcaf  pr«B«rve. 

The  landa  of  the  State,  now  owned  or  hereafter  acnuired,  con- 
stituting the  foreat  preserve  as  now  filled  by  law,  shall  be  for- 
ever kept  as  wild  toreat  lands.  They  ahall  not  he  leased,  sold 
or  exchanged,  or  be  taken  by  any  corporation,  public  or  private, 
oor  shell  the  timber  thereon  be  sold,  removed  or  destroyed. 


I  ft.  Cmaala.  not  to  lie  soldi  not  applied  to  certnin 
cnnBlst  dliiposltlon  at  fnodii. 

The  IjeKlalnture  shall  not  sell,  lease  or  otherwise  dispose  of  the 
Erie  canal,  the  Oswego  canal,  the  Champlain  canal,  the  Cuyut:a 
and  Beneca  canal,  or  the  Black  River  canal;  bat  they  shall  re- 
main the  property  of  the  State  and   under  its  management  for- 
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rrer.  The  prohibition  of  leise,  sale  or  othn  dlspoftittoa  herein 
coutaiiied,  shall  not  apply  to  the  cniutl  kuown  *h  the  Maiu  miul 
Hamburg  streuC  canal,  situated  in  the  city  o(  Buffalo,  and  which 
*!>xlen<ls  easterlir  fruin  the  winterly  Hop  of  Main  ntevt  to  the 
ivetiii-rl)'  line  of  Hanibnrg  street.  All  tundn  that  mar  be  de- 
rived from  any  leime,  salt>  or  other  diapoaitton  of  any  canal  hIuU 
lie  apiHicd  to  the  improvement.  aiiperinteudeDce  or  repair  of  tb* 
remninJiis  portion  of  the  camala, 
ConM.    ISM.  in.  VII.  i  6.  impudn]  In  IWl. 

■  to  be  lnpa>*d|  raalPaelB  far  *rf>rk  M>4  mm* 

. n  penoBH  or  property  ttttn»- 

ported  on  the  canala,  but  all  boats  narlgatlug  the  cBnalB.  and  tke 
owners  and  masters  thereof,  aball  be  ■ubje<Tt  to  inch  lawa  and 
regalatloDK  aa  bare  been  or  ntny  hereafttFr  be  enacted  «on<r>ratng 
the  navli^llon  of  (he  oanabi.  The  I^efciMiatnre  ataall  annually,  by 
eqnitnble  tases,  make  provision  for  the  expenaea  of  the  aaper- 
lutendenco  and  repaira  of  the  canaln.  All  contrncta  for  -work  or 
mnterialH  on  any  cannl  shnll  be  made  with  the  persons  who  shall 
offer  to  do  or  provide  the  aame  at  tbn  lowest  prim,  with  ade- 
quate aeeiirity  for  their  perfori^ance.  Xo  extra  compennatian 
nhall  be  made  to  any  contractor;  but  if.  from  any  unfnrewen 
caufe,  the  terms  of  any  contract  shall  prove  to  be  unjnet  and 
oppressive,    the   canal  lioord    may.   upon   the  application   of   the 


I   lO.  ChiibI  imiiroveiaeat.  and  coal  thcpcof. 

The  canals  may  be  improved  in  such  maaner  as  the  I^giala- 
ture  shall  provide  by  law.  A  debt  may  be  anthoriited  for  that 
purpose  in  the  mode  prescribed  by  section  four  of  this  article,  or 
the  cost  of  such  improvement  may  be  defrayed  by  the  appropria- 
tion of  funds  from  the  state  treasary,  or  by  equitabi  >  BQaoal  tax. 


D,g,t,ioflb,GoogIe 


OOXSTlTimOK  OF  SEW  YOWI. 


1.  COrpentkrai,  (orDMtlaii  et. 

S.  Dun  ot  corponlloiu. 

S.  Corporal  Ion,  drOnliloii  or  tpnn. 

Mt  lo  to°crttiU^'^    '    "" 
»,  «»Kl*  p^artit, 
«.  K*«lj1rx  of  lilllt  or  DOIn. 
T.  UdbUliT  of  tiorthDlOen  of  bmki. 

t  bulk,   prtfcrnvd  nedltiiTS. 


of  ckiritiblF   tDMIIMIsiM. 

I  1.  Corroratlocfc  im 

CMfprMlMW  Jnaj;  l>«  formed  under  central  lawi:  Ixit  hIioII  not 
b*  «n«te4  br  ■iw^l  act.  except  for  lounii^pal  purposen,  and  in 
JTMCB  wfawe,  in  the  judgment  of  the  LeKiHlaturr,  tto  objp<'t>i  of 
tjir  oon>orUi<M  CBHnot  be  altajued  under  g-cDcrnl  lows.  All  gpn- 
eral  law*  and  special  ai-tn  pagsWl  porBnant  to  this  accHon  mny  be 
altered  from  time  to  time  or  repealed. 
Cout.    ISM.  art.  VIII.  I  1. 

I  X  Dar*  of  corporatloaa. 

Ihten  from  corporationa  ahall  be  secured  bf  such  iadlrldual 
liability  of  lh«  oorporaton  and  otber  lueaDs  aa  tOBf  be  prescribed 

Cant.    ISM.  art.  Till,  I  2. 
I  3.  Corpora* lBn<   dellnttlon   of  term. 

Tile  tenn  rorporotions  aa  usod  fa  this  articlp  Rball  b»  conirtmcd 
to  iaclude  all  asitociationH  and  Joint-Btock  compoiiiea  havlnjc  any 
of  tbe  powerB  or  privili»gen  of  corporations  not  poswesBed  by  (n- 
diridtiaia  or  partnen<h1im.  And  all  corporations  shall  hare  the 
rixht  to  HO*  and  shfill  be  aabject  to  be  aucd  in  nit  coarts  In  like 
caaea  aa  natural  persons. 

Cout.    ISM.  art,  VIII,  I  3. 

I  4.  UsTlaK*   baalc   chartcnii   mlrietlsmo   ■*•■   traslrcat 

■ppclal  chaFlen  not  to  be  cranted. 

The  T^eislature  ishall,  by  Kcnerol  law,  conform  all  charters  of 
sarlnK"  banks,  or  instittitinns  for  savlnes.  to  n  nnifonnity  of 
powfrs,  riKhts  and  llablilties,  and  HI  eharters  hereafter  granted 
for  Knrf)  corporations  shall  be  made  to  conform  to  inch  (reiieral 
law.  and  to  such  atnrndfnents  as  may  be  made  thereto.  And  no 
»urfa  corporation  shall  hare  any  rai»tal  stock,  nor  sball  the 
tmntecii  thereof,  or  any  of  them,  hare  any  interest  whatever, 
direct  or  indirect,  tn  the  profits  of  snob  corporatioa:  and  no  di- 
rector or  trustee  of  any  snch  hank  or  institution  ahall  be  inter- 
e«to4  In  »aj  loan  or  aae  of  any  money  or  property  of  stii-h  tmnk 
or  Inatltiithm  f*r  aaHnga.  n*  LeKlslatare  Aall  have  no  power  to 
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pass  any  act  irranting  any  epecial  charter  tot  banking  purixmeM: 
but  rurporatiODa  or  BBSOclationi  may  be  formed  (or  iiiicb  par|>oHt8 
noder  general  Ibifb. 

Congl,    IMS,  an.  VIII,  |  4,  aiurndcd  In  1874. 

I  5-   Specie  puTiiieiit. 

The  Legislatare  sbnll  have  no  power  to  phbs  on;  law  aaaction- 
iiiB  in  anr  manner,  directly  or  indirectly,  the  sunpension  of  specie 
payments,  by  any  ]>ersoii,  association  or  corporation,  lasainB  bank 
notes  of  any  description. 

Conit,    1H6,  art.  VIII,  I  D. 

I   «.  Reslatrr  of  bills  or  notes. 

The  Legislnturc  Bhall  provide  by  law  for  the  registry  of  all 
bills  OT  notes,  issued  or  put  in  circalatlon  as  money,  and  shall 
require  ample  security  Cor  the  redemption  of  the  same  In  specie. 

Conit.    IMfl,  art,  VIII,  f  S. 


tlou  for  banking  purposes,  Bhall  be  individually  responsible  t 

amount  of  their  respective  share  or  shBres  of  stock  In  any  snci 
corporation  or  association,  for  alt  its  debts  and  liabilities  of  ever' 
kind. 
Conit.    1840.  irl.  VIII,  |  T. 

I  8.  Blllholdcra  of  InsolTent  bank,  preferred  creditors. 

In  case  of  the  insolvency  of  any  bank  or  banking  association, 
the  billhuldera  thereof  shnll  be  entitled  to  preference  in  payment, 
over  all  other  creditors  of  such  bank  or  associatloD. 


I  9.  Credit  or  noney  of  the  state  >ot  to  be  vItsb. 

Neither  the  credit  nor  the  money  of  the  State  shall  be  giTeo 
or  loaned  to  or  in  aid  of  any  ajisociation,  corporation  or  private 
undertaking.  This  section  ahull  not.  however,  prevent  the  Legis- 
lature from  maklni;  HUch  proviiion  for  the  eilucntion  and  support 
of  the  blind,  the  deaf  and  dumb,  and  juvenile  dctinquenta,  nn  to 
it  may  seem  proper.  Nor  shall  it  apply  to  any  fund  or  property 
now  held,  or  which  may  hereafter  be  held,  by  the  State  for 
educational  purposes. 
CoDSI.    1846.  art,  VIII.  |  10,  adilHl  la  1874. 

I  10.  CountlPB,  cities  and  toyrmm  not  to  give  or  loan 
nioap)-   or  crediti   llniitatlOB  of  Indebtedness. 

No  county,  city,  town  or  village  shall  hereafter  give  any  money 
or  property,  or  loon  its  money  or  credit  to  or  in  uid  of  any 
individual,  aasociation  or  corporation,  or  become  directly  or  in- 
din.'CtIr  the  owner  of  stock  in.  or  bonds  of,  any  association  or 
corporation:  nor  shall  any  snch  county,  city,  town  or  village  be 
allowed  to  incur  any  indebtedness  except  for  county,  city,  town 
or  village  purposes.  This  socl^on  shall  not  prevent  such  county, 
city,  town  or  village  from  making  such  provision  for  the  aid  or 
support  of  its  poor  as  may  be  authorised  by  law.    No  county  or 
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city  shall  be  allowed  to  berome  iodebted  for  an^  (rarpose  or  in 
inr  niattner  to  ao  emouut  wbicb,  indadluK  existinK  indebteduew, 
xhali  exceed  ten  per  centutn  oC  the  aaseased  Tsluatioa  of  the  real 
estate  of  sur>)  county  or  city  subject  to  tazatioD,  as  It  appeared 
hj  tbe  aeaeseinent-rolli  uf  Raid  county  or  city  on  tbe  last  assesH- 
nieut  for  state  or  county  ts^tea  prior  to  the  incnrriiig  of  such 
indebtednesR;  and  all  indebtedness  in  exee*s  of  such  timltntion. 
cicept  snch  aa  ma>-  now  eiist,  shall  be  absoliitely  void,  exceiil 
ns  herein  otherwiae  provided.  No  coanty  or  city  whose  present 
indebtedness  exceeds  ten  jier  centnni  of  the  asBesHed  vnlnation 
of  its  retil  estate  subject  to  tnialion,  shall  be  Biro\Tcd  In  bccnmc 
Indebted  In  any  furtht-r  Bniotint  until  such  indebfedness  shall  ))e 
reduced  within  siicb  limit.  This  section  shall  not  be  conntrniil 
to  prevent  tbe  tsanlnfc  of  certificates  of  indebtedness  or  revenue 
bonds  insned  in  anticipation  oC  the  collection  of  taxes  for  Rtitoiiuts 
uctiially  eontaiued,  or  to  be  contained  in  tbe  faxes  for  the  year 
when  aucb  certificates  or  revenue  bonds  are  issued  ntid  payable 
out  of  such  taxes. 

Nor  shall  this  section  be  conatrned  to  prevent  the  issue  of  bonds 
to  provide  for  the  anppl;  of  water;  but  tbe  lenu  of  tbe  bunds 
iBBned  to  provide  the  supply  of  water  shall  not  exceed  twenty 
yearn,  and  ft  sinking  fuud  Hhall  l)e  created  on  the  issuiufi  of  the 
Miid  tmnda  for  their  redemption,  by  raisinK  annually  a  sum  which 
will  produce  an  amount  equal  to  the  auin  of  the  principal  and 
interest  of  said  bonds  at  their  maturity.  All  certiflcates  of  in- 
debtedness or  revenue  bonds  issued  in  anticipation  of  the  col- 
li-ction  of  taxes,  which  are  not  retired  within  five  years  after 
their  date  of  issue,  and  bonds  issued  to  provide  for  the  supply 
of  water,  and  any  debt  hereafter  incurred  by  an.v  portion  op  part 
uf  a  city,  if  there  shall  be  any  such  debt,  shall  \ie  included 
in  ascertaining  the  power  of  tbe  city  to  bei-ome  otherwise  in- 
debted. Whenever  the  bimndaries  of  any  city  are  the  same  as 
those  of  a  coanty,  or  when  any  city  shall  include  within  its 
boundaries  more  than  one  county,  the  |Hiwj>r  of  Buy  county 
wholly  included  within  such  city  to  become  iudelitnl  shiill  cease, 
but  the  debt  of  tbe  county,  heretofore  existing  shall  not,  for  tbe 
purposes  of  Ibis  section,  be  reckoned  as  a  piirt  of  the  city  debt. 
The  amount  hereafter  to  be  raised  by  tux  /or  county  or  city 
imrpoKes,  in  any  county  contairiiuK  a  city  of  over  one  hundred 
Ihousaud  inhabitants,  or  any  such  city  of  this  State,  in  addition 
to  providing  for  Ihe  princitml  and  interest  of  existiiiK  delit.  shall 
nut  in  the  airttregate  exceed  in  any  one  year  two  per  cculiio)  of 
the  assessed  valuation  of  the  real  and  personal  estate  of  such 
county  or  city,  to  be  ascertained  as  prescribed  in  this  section  in 
resiwct  to  county  or  city  debt.  [As  amended  in  1S9D.1 
Omil.    ISM.  iirt.  Vlil.  1  11,  addMl  la  18T«,  ud  tuurDdrd  In  IS»4. 

I  11.  Blate  hoard  at  dutrttles)  Ktntc  eonnNlsalOn  !■  In- 
■avyi  stBlF  OOBinlsslon  a<  prlaoni. 

The  legislature  shall  prorlde  for  a  state  board  of  charities, 
n-bioh  shall  visit  and  Inspect  ait  institutions,  whether  slate, 
connty,  municipal,  incorporated  or  not  incorpnrated.  which  are 
of  a  charitable,  eleemoB>TiHry.  correctional  or  nformatory  char- 
srter,  excepting  only  such  inBtitntioiis  as  are  l.ereby  made  sub- 
ject to  the  Tlsltfttlon  and  Inspection  of  either  of  the  commissions 
hereinafter  mentioneil.  but  inclndiuB  all  reformatories  except 
those  in  which  Adult  males  convicted  of  felon)  shall  be  confined; 
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H  ntntc  FomtniMloii  in  Inuacy,  wlilch  shall  visit  aad  inapect  all 
insHtutiotu,  either  Dublli^  or  private,  naed  for  the  c>re  and  tr«it- 
ment  of  tb«  iniiane  (not  incladlDs  instltotioaa  tot  epileptic*  or 
Idlota):  a  state  commieHlon  of  prlaoni  which  ahall  visit  ai>d  inapeot 
all  iustitutioDa  uw^  for  the  detention  of  sane  adnlta  diarKed  with 
or  convicted  of  crime,  or  detained  bb  wltnesse*  or  debtor*. 

New. 

I  la.  Board!  m.9VOlntra  hr  KOTeFBor. 

Tbe  membera  of  the  sajd  board  and  of  the  Baid  commtBaiona 
shall  be  appointed  by  the  GoTernor.  by  and  with  the  advice  and 
consent,  of  the  Senate;  and  any  member  may  be  removed  from 
office  by  the  Governor  for  cQuae,  an  opimrtumty  bavlnc  been 
given  him  to  be  heard  in  his  defenae. 

I  IS.  EzlatlKV  l«tvB  l»  remain  !■  farce. 

Existing  Uirs  relating  to  institationB  referred  to  In  Qie  fore- 
going BectioDs  and  to  their  sopervialon  biu)  iawectiou,  in  so  tar 
na  auch  iaiva  are  not  Inconsiatent  with  the  provuiotta  of. the  Ooa- 
otitution,  ahall  remain  in  force  nntil  amended  or  repealed  by  the 
I^KiBlature.  The  visitation  and  inspection  herein  provided  for 
Bhall  not  be  esdaeive  of  other  viaitatiDO  sad  In^iectimi  m>w 
anthoriied  br  law. 


laatltntlna. 


;■■«••  aB4  aavport  ol  tnaiatca  at  ettkrlt«M« 

Nothing  In  thlg  Conntitntion  contained  shall  prevent  the  Legis- 
lature from  mnkinit  siiA  provision  for  the  education  and  Biipport 
of  the  blind,  tbe  deaf  and  dumb,  and  Jnvenile  delinqnentB,  as  to 
it  may  seem  proper;  or  prevent  any  county,  city,  town  or  vUlage 
from  providing  for  the  care,  support,  maintenance  and  Bectiiar 
cdupntion,  of  inmates  of  orphan  aaylflmB,  hompB  for  dependent 
children  or  correctional  inatitotions,  whether  under  pnWlc  or 
private  control.  PaymentB  by  counties.  eiticB.  towns  and  vIllRKen 
to  charitnble,  eleeniosynary,  correctional  and  reformatory  Inatltti- 
tions.  wholly  or  partly  under  private  control,  for  care,  support 
and  maintenance,  may  be  Huthoriied,  but  shall  not  be  required 
by  the  Legislature.  N'o  snch  payments  shall  be  made  for  any 
inmate  of  snch  InBtitwtlons  who  is  not  receired  and  retained 
therein  pursuHnt  to  niles  eBtahliahed  by  the  state  board  of  charl- 
tien.  Snch  rnies  BhaU  be  Bnbject  to  the  eontrvl  of  the  Legislature 
by  general  laws. 


I  IS.  ConamUaloBera  coatlmaed  1b  «floc. 

CommiHsioners  of  the  Btate  board  of  charities  and  commiasion- 
vra  uf  the  state  commiBsion  in  lunacy,  now  holding  oKce,  Bhal)  be 
continued  in  office  for  the  term  for  which  they  were  appointed, 
re^ctively,  unless  the  Ijcgislature  shall  otherwise  provide.  The 
LegisiiLturc  may  confer  upon  the  eommlssions  and  upon  the  board 
mentioned  In  tbe  foregoing  sections  any  additional  potrera  that 
are  not  iacooBi«t«iit  with  other  provisipEta  of  the  Coustitutwia,. 


coyemxTrivs  of  new  yoek. 


I  1.  Co^aioB  Bckoolii. 

The  Leglslatare  shall  provide  foe  the  mainteuaiire  and  Hnpport 
of  a  ayetem  of  tree  coramnn  schools,  wherein  all  the  children  of 
thla  Btale  ma;  be  edueated. 

New. 

I  a.  Raa*>ta  •(  (he  »lT»altr. 

The  coriHtratioQ  created  in  the  year  one  thoneand  seven  fann- 
dr«d  and  eiirhty-fonr,  ntider  the  name  of  The  Refcenta  of  the 
Unlvcraitr  of  the  State  of  New  Tork,  la  hereb;  coDtinued  ender 
the  name  of  The  Univeraltr  of  the  State  oT  New  Tork.  It  abnll 
h«  Koverned  aad  it«  eorporate  powera,  whkfa  may  be  increaaed, 
modiled  nt  dimintahed  by  the  LegtaUture,  shall  be  exercised  by 
not  lasa  than  aine  regeDta. 


I  8.  CavHtm    ■eksal,    llleratar*    ■>«    the    fnlta*    St«t«B 


The  capital  of  the  common  Rchool  fund,  tbe  capital  of  the  lltera- 
tnre  fund,  and  the  capital  of  the  United  States  deposit  fund,  shall 
be  reepectively  preserved  inviolate.  The  revenne  of  the  aald 
rommoa  school  fund  ohall  be  applied  to  (he  support  of  common 
schools;  the  revenue  of  the  said  literatnre  rnod  shall  be  applied 
to  the  anpport  of  academies;  and  the  snm  nt  twetity-fl*e  thoaaand 
dollars  of  the  revenues  of  the  TJniled  States  deposit  fund  shall 
each  year  be  appropriated  to  and  made  part  of  the  capital  of  the 
nntd  common  seDooi  tond. 

Comt.     UU,  art   IK.  I  1. 

I  4.  Ifo  ajfl  to  aeaoMliuitl<nuiI  scIiooIb. 

Neither  tke  State  bot  any  lubdivisioa  thereof,  shall  one  its. 
pnatwitj  or  cr«dit  or  any  public  money,  or  anthorize  or  permit 
■4tbeT  to  be  used,  directlf  o**  indirectly,  iu  aid  or  maintenance, 
.  othet  tb«n  fM"  eiamintlon  or  inspection,  of  any  school  or  In- 
Htitatioa  of  IrarainK  wholly  or  in  part  under  the  control  or 
iiraction  of  any  relixkius  (teeomination,  or  in  whlcb  &aj  deooml- 
natitnaJ  ICftat  or  doctrine  ia  tanght. 
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AKTiCLB  TBirra. 

tmcDt    or    elecUon    of  afllcen  not  proTlflMl  (or  bj  thli  toa- 


offlcp  lor  mltconducl, 


ShprifFn,  clerks  of  couatln,  district  KUorDers  and  regiaters  in 
I'ountlFH  having  rc-gisters,  shall  be  rhosen  by  the  olecton  of  the 
rt'Hiwctive  coiinlies,  once  In  every  Ihree  yenrs  and  as  ofteD  bb 
vncani-ies  shnll  hnppen,  except  in  the  countieB  of  New  York  and 
Kingfl.  and  in  coiinlies  whose  boundnries  are  the  satne  aa  thove 
'if  a  city,  where  such  officers  shall  be  chosen  by  the  electoni  oDve 
in  every  two  or  (our  years  as  the  Legislature  shall  direct. 
Khi-rifTs  sbsll  hold  nn  ollit^r  office  and  be  lueliKiblo  for  the  next 
term  after  the  t«rniiDation  ot  their  offlceB.  They  may  be  re- 
<l>iired  by  law  to  renew  tbeit  security  from  time  to  time;  and  in 
ilefanlt  of  ffivisg  such  new  jieciirity,  their  otBces  shall  be  deemed 
vacant.  But  (he  county  shall  never  be  mude  tespoutiible  for  the 
ai'ls  ot  the  sherilT.  The  Governor  may  remove  any  offleer,  lu 
Ihix  section  meutinned.  within  the  term  tor  which  he  shall  have 
iM'eii  elected:  ciring  to  such  oBlcer  a  copy  ot  the  charges  against 
h"int.  and  an  opportunity  of  Iieing  bean!  in  his  defCDse. 


,_.__._ __     __     _ ,        ..    provided 

for  by  tr  ■  

Ail  county  ofBcers.  whose  election  or  appointment  Is  not  pro- 
vided tor  by  thia  ('onatitulion,  shall  be  elected  by  the  electors  ot 

the  rcKiiectivo  counties  or  apiminted  by  the  boards  of  supervisors, 
or  other  cownty  authorities,  as  the  Ijegialatore  shall  direct.  All 
cily,  town  and  villnee  officers,  whowe  election  or  appointment  Is 
iioi  provldetl  tor  by  thia  Constitution,  shall  be  elected  by  the 
•■lectors  of  such  cities,  towns  and  villages,  or  of  some  division 
(hereof,  or  ap|)olnted  by  such  authorities  thereof,  as  the  Iiegis- 
lature  shall  desijtnate  tor  that  purpose.  Alt  other  officers,  whose 
electic)n  or  appointment  in  not  provided  for  by  thia  (Jonstitution, 
and  all  olllcers,  whose  ofBces  may  hereafter  be  created  by  law, 
Khnll  lie  elected  by  the  people,  or  appointed,   as  the  Legislattire 

ConM.    1848,  «rt.  X,  |  2. 
(  3.  Dnmtlon  ot  term. 

When  the  duration  ot  any  office  Is  not  provided  by  this  Con- 
stitution it  may  be  declared  by  taw,  and  if  not  so  declared,  such 
office  atiall  be  held  during  the  pleasure  ot  the  authority  making 
the  appointment. 
CoDit.    1S4S.  ut.  8,  I  3. 
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1   4.   liMe  •!  election. 

The  lime  at  eUcting  all  ufflcers  named  in  Ibis  article  eball  be 
preurribed  by  law. 

Cdmi.    IMS,  irt.  X,  f  4. 

I  B.  VaeiiaeleB  In  oOlee*,  bow  tilled. 

The  Legislature  Bbiill  provide  for  Ailing  vecnncies  in  olBre.  and 
In  ease  of  elective  oflJL-ers,  no  person  apirainted  to  Qtl  a  vacancy 
iiball  hold  his  office  by  vlrtne  of  such  nmraintinent  longi^r  than 
the  commenceiikeDt  of  the  political  year  neit  Bucc«ediiis  the  first 
annual  election  after  the  happening  of  the  vacancy. 

CdMH.    IMO,  art.  X,  I  B. 

I   9.  Polltieal  resr. 

The  pollticBt  year  and  lc|[ialative  term  shall  begin- on  the  first 
day  of  January:  and  the  I^glBtatare  shut),  every  year,  assemble 
on  the  flrst  Wednesday  in  January. 

CoMt    18M,  art.  X,  |  e. 
I   7.  Removal   froni  oAee  for  mltfeondBct.  ete. 

Provision  Bball  be  made  by  law  for  the  removnl  for  miscouJiiot 
or  malversation  in  office  of  all  officers,  except  jitdiciul,  nhoxe 
powers  end  duties  are  not  local  or  legislntive  and  who  shall  be 
elected  at  general  elections,  and  also  for  eupidyiag  vacancies 
created  by  aucb  removal. 

Caut,    1846,  arts  X,  |  T. 

THe  Legislature  may  declare  the  cases  In  which  any  office  shall 
be  deemed  vacant  when  no  provision  ia  made  for  that  purpose  in 
thbt  Gonotitntion. 

Oout.    lS4e,  irt.  X,  I  B. 

I  9.  CSBpcBBBtlOB  sf  oMeeF*. 

N«  oticar  wbnse  (taUry  is  fixed  by  the  Oonatitution  shall  re- 
.'C«ive  any  additional  compensation.  Each  of  the  other  state  offi- 
cers named  in  the  Constitution  shall,  during  his  cuntinuHiice  in 
office,  receive  a  compensation,  to  be  fixed  b.v  law.  whii'h  shall  tint 
b«  increaaad  or  dimininhed  daring  the  term  for  r.'hich  he  nhnM 
.  havje  be^  .eteirted  or  appointed!  nor  shall  he  receive  to  hiij  use 
any  fees  or  perqiusites  of  office  as  other  compensation. 
Cout.    ISM,  art.  X,  |  B. 
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I   1.  State  MlHtto, 

AH  able-bodied  male  dHwwis  betwaea  the  ifes  of  riftrtcen  and 
(ortr-flre  fean,  who  are  reaidetila  of  tb«  State,  thalf  ronatltiKe 
the  militia,  subject  howevpr.  to  inch  ezen^iana  aa  are  now,  or 
mar  be  here&rter  created  bj  the  laws  of  the  United  States,  or 
by  the  LeKisIature  ot  this  State. 

Omm.  mm,  tn.  XI.  4  1. 

I  S.  BBllatneat. 

The  Legislatnre  raaj  provide  for  the  enHatment  Inte  the  aetlve 
force  of  ancii  otber  prnou  aa  mar  ntake  sppUntion  to  b«  so 
enlisted. 


The  militia  shall  be  organited  and  dM4e4  InM  miA  laad  and 
naral.  and  actiye  and  reserve  torees  as  the  l/ecjslstnra  naaj  dsem 
proper,  provided  hotrever  tbat  there  shall  be  maintained  at  all 
times  a  force  of  not  less  than  tn  thawwd  eaHMed  man.  f^lly 
nnironiifd.  anpad,  eapl|>|wd.  diwiplUwd  asd  ready  for  active 
•erriw.     And  it  shall  bs  Uw  dttty  of  th*  LedUlstiire  at  eacli 

session    to    make    sufBclent    appropriatioD    for    thv    V     ' 

thereof. 


I  4.  Aw«lMtai*Bt  •(  mUltmrr  •fliecra  hr  the  awvarMAr. 

The  Governor  ihnfl  appoint  the  chiefs  of  the  several  ataff  ie^ 
partments.  his  sldca-dc-camp  and  military  secretary,  an  of  wh^ 
Shan  hold  office  durinit  his  pleasure.  thHr  comtBtmloBS  to  expire 
with  the  term  for  which  the  Oovernor  shall  nave  be«B  flact«4: 
lie  Aall  also  nominate,  and  with  the  coasegt  ef  the  SeBata  «^ 
point,  all  major-^eoerals. 
Caut.    ISM,  art.  XI.  |  I. 

I  B.  MaBser  •(  cleelloB  of  ^lUlnvr  oaaera  preaerlkc* 
by  I evtala tare- 
All  other  commissioDed  end  non-commissioned  oOcere  ahall  be 
chosen  or  appointed  in  sach  manner  as  the  I^gislsture  may  deem 
most  conducive  (o  the  improvement  of  the  militia,  provided,  how- 
ever, that  no  Inw  shall  b«  passed  chauging  the  eiistlDg  mode  of 
election  and  -  appointment  unless  two-thlrda  of  the  memben 
present  In  each  house  shnll  concur  therein. 
Coast.    1846,  art.  XI,  H  *.  «■ 
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Tlie  commiMicin^d  *Mr*T»  tba)!  be  enftmlraion^  by  the  Got- 
[■mor  aa  commander-in-chief.  No  commluiODed  officer  iball  be 
rungTed  from  oini«  dnriag  tke  tern  for  wkkh  b&  sbill  hare  be«n 
appointed  or  elected,  bdIhb  Itj  the  Setnte  on  the  recommendatinn 
•f  ihe  0«T*rBsr,  Rtatlng  the  Jtronoda  o>  wUch  such  remoTal  is 
reoom mended,  or  by  the  seateuce  of  a  eonrt-nartial,  «r  upon  the 
...  ....  .     .  ■  >r  tor 
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B«c.     1.  Orfuliiitlaa  or  cIiIh  uid  dlUcc*. 

2.  Cluaincadan  ol  citlei:   cenenl   tikd  i^hUI  ellr  Uwa:   lE^dal  dtr 

Uwi;  liDw  psiHd  b^  li^clilatnrv  aiul  acnptum  bf  oltlH. 

3.  BlHtlon   of   Fitr    i>a«n,    irben   (a   IM   beld:    uUBHon   and  ■brldp 

I  t.  OrniilsatloB   at  citleii  Rati   vtllasva. 

It  shall  be  the  dutr  of  the  LeKisiature  to  proTide  for  the  or- 
ganiEstiOQ  of  citieH  HQd  incoriKirtted  villages,  and  to  restrict  thHt 
power  of  tnxHtioa,  asseasmeDt,  borrowing:  tuonpy.  contracting 
debts,  and  loaning  their  credit,  so  as  to  prevent  abuses  In  ssiess- 
ment  and  in  contracting  debt  by  such  mnuicipal  corporatloDS. 

Coiut.    1846,  tit.  VUI.  I  B. 

I  Z.  ClanBiatuitloD  of  eltlcsi  K^meral  asd  aprelal  cltT 
lawai  apeclal  eltr  lan-ai  how  iMMapd  br  leslalatnre  aad 
acceptaace  hr  eltlea. 

All  cities  are  clansified  accordiofc  to  the  latest  state  « 

tion.  HR  from  time  to  time  mnde.  ns  follows:     The  firnt  c ._ 

chides  nil  cities  having  a  population  o(  two  handred  and  fifty 
thousand,  or  more;  the  second  clasa,  all  cities  having  a  popula- 
tion of  fifty  thousand  and  lens  than  two  hundred  and  fifty  tbou- 
saud:  (he  third  class,  all  other  cities.  Laws  relating  to  the  prop- 
erty, affairs  or  government  of  cities,  and  the  several  departments 
thereof,  are  divided  Into  general  and  special  city  laws;  general 
city  laws  are  tboxe  which  relate  to  all  the  cities  of  one  or  more 
elasBes:  Kpecinl  city  lawK  are  those  which  relate  to  a  single  city, 
or  to  leas  than  all  the  cities  of  a  class.  Special  city  laws  shall 
not  be  passed  except  in  conformity  with  the  provisions  of  tbis 
section.  After  any  bill  for  a  s|>eriBl  city  law,  relating  to  a  city, 
has  been  passed  by  both  branches  of  the  Ijegislnture.  the  house 
in  which  it  originiiled  shall  immediately  transmit  a  certified  copy 
thereof  to  the  mayor  of  such  city,  and  within  fifteen  days  there- 
after the  mayor  shall  return  snch  bill  to  the  bou»c  from  which 
it  was  sent,  or  if  the  session  of  the  Iieglstature  at  which  such 
'  bill  was  passed  has  terminated,  to  the  Gorernor.  wi(h  the  mayor's 
certificate  thereon,  stating  whether  the  city  has  or  has  not  ac- 
cepted the  same. 

In  every  city  of  the  first  daas,  the  mayor,  aad  in  every  other 
cily.  the  mayor  and  the  let^slative  body  thereof  concurrently, 
shall  act  for  such  city  aa  to  such  hill:  Imt  the  Legislature  may 
provide  for  the  concurrence  Of  the  legislative  body  fn  cities  of  the 
first  class.  The  Legislature  shall  provide  tor  &  pnbllc  notice  and 
opporttuilt7  for  a  public  hearing  concerning  any  snch  bill  in  every 
city  to  wbtdi  it  relates,  before  action  thereon.  Such  a  bill,  if  It 
relates  to  more  than  one  city,  shall  be  transmitted  to  the  mayor 
of  each  c)t7  to  which  it  relates,  and  shall  not  lie  deemed  accepted 
unless  accepted  as  herein  provided,  by  every  such  city.  Wbeu- 
cTer  any  such  bill  is  accepted  as  herein  provided,  it  shall  be  sub- 
ject as  nre  other  bills,  to  the  action  of  the  Governor.  Whenever, 
during  the  session  at  which  it  was  passed,  any  such  bill  la  re- 
tnraed  without  the  acceptance  of  the  city  or  cities  to  which  it 
relates  or  within  such  fifteen  days  is  not  returned,  it  may  never- 
theless' aeain  be  passed  by  both  branches  of  the  LegislatDre,  auil 
it  ahall  then  be  subject  aa  are  other   bills,  to  the  action  of  tha 
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(Jmremor.  In  ever)/  special  city  law  which  has  been  accepted 
by  the  city  or  cities  to  which  It  relates,  the  title  Bhall  be  foHowed 
by  the  n-ordB  "  aci.'ept<-d  by  the  city."  or  "  citiea,"  aa  the  case 
may  be;  in  every  snoh  law  which  in  passed  without  su^  accept- 
ance, by  the  words  "  passed  without  the  acceptance  of  the  city," 
or  "  cities,"  as  the  case  may  be. 


I  S.  BlectioD  of  cllr  oMcer*,  wheB  to  be  held)  sxtenHlon 
>iid  nbrldKneiit  of  temaa. 

All  elections  of  city  officers,  including  sg  per  visors  and  judiriul 
offlceiH  of  inferior  local  courts,  elected  iu  nuy  city  ur  part  of  a 
city,  and  of  county  offlcera  elCL'ted  in  the  counties  of  New  York 
and  Kings,  and  in  ail  counties  whose  boundariea  are  the  same  as 
those  of  a  city,  except  to  fill  vacancies,  shall  be  held  on  the 
Tuesday  succeeding  the  first  Monday  in  November  in  an  odd-num- 
ticred  year,  and  the  temi  of  every  such  officer  shall  expire  at  the 
end  of  au  odd-numhered  year.  The  terms  of  office  of  all  such 
ofBcers  elected  before  the  firHt  day  of  January,  one  thouiinnd 
(>ight  hundred  and  ninetj'-five.  whose  succeHSors  have  not  then  been 
elected,  which  under  existing  laws  would  e:(pire  with  an  even- 
numbered  year,  or  in  an  odd-numbered  year  and  before  the  end 
thereof,  are  extended  to  and  inclilding  the  last  day  of  December 
next  following  the  time  when  such  terms  would  otherwise  expire; 
the  terms  of  office  of  all  such  offleers,  which  nndcr  existing  laws 
would  expire  in  on  even -numbered  year,  and  before  the  end 
thereof,  lire  abridged  bo  as  to  expire  at  the  end  of  the  preceding 
year.  This  section  shall  not  apply  to  any  city  of  the  third  class, 
or  to  elections  of  aoy  judicial  officer,  except  Judges  and  justices 
of  infeHor  local  courts. 
Hew. 
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AHTICLB  1 

1.  0«tk  at  (An. 

1.  OOelal  trlberj  Hd  MmpMoa. 


wIt«I  bj  ■  pabUe 


I  1.  Oath  af  •■*•. 

Members  of  the  LegJBlature,  nnd  all  oncers  esecntire  and  ]ii- 
dii-'ial.  pxcept  ancb  Inferior  officers  an  shall  be  hj  law  exempted 
shnll,  before  they  enter  on  the  dntieB  of  their  reapectlTe  offieeo, 
take  and  subscribe  the  follniviiiK  oath  or  affirmation:  "  I  do 
solemnly  sn-ear  (or  affirm)  that  I  will  support  the  Constltotlon 
of  the  I'nlted  States,  and  the  CoDRtitation  of  the  State  of  New 
York,  and  that  I  will  (flittifullr  diaoharge  the  duties  of  the  offlce 

of  ,  aeeording  to  the  best  of  my  obilitj-;  "   and  all  such 

offleera  who  shall  have  been  (*osen  at  sny  election  shall,  before 
they  enter  ou  the  duties  of  their  reBpective  offleea,  take,  and  suh- 
eerlbe  the  oath  or  affirmation  above  prescribed,  together  with  the 
folloiviag  addition  thereto,  as  pnrt  thereof: 

"And  I  do  further  solemnly  swear  (or  affirm)  that  I  have  not 
directly  or  indirectiy  paid,  offered  or  promised  to  pay,  eontrlbnted, 
or  offered  or  promised  to  contribute  any  money,  or  other  ralneble 
thing  as  a  consideration  or  reward  for  the  giving  or  withholding 
n  rote  at  the  election  at  which  T  was  elected  to  said  office,  and 
have  not  made  any  promise  to  influence  the  giving  or  withholdlojr 
itny  Bueh  vote."  and  no  other  oath,  declaration  or  test  shall  be 
regnired  as  s  qualification  for  an;  office  of  public  trost. 

C«ut.    latB,  irt.  SII,  t  1,  iiiieiia«d  IB  1ST4. 

I  2.  Ofllclal  bribery  and  coFraptioa. 

Any  person  holding  office  under  the  laws  of  this  State  who, 
except  in  payment  of  his  legal  salary,  fees  or  perquisites,  shall 
receive  or  consent  to  receive,  directly  or  indirectly,  anything  ol 
value  or  of  persona!  advantage,  or  the  promise  thereof,  for  pet^ 
forming  or  omitting  to  perform  any  official  act.  or  with  the  ex- 
press or  implied  understanding  that  his  official  action  or  omlBfdoa 
to  act  is  to  be  in  any  degree  iotiueneed  thereby,  shall  be  deemed 
guilty  of  a  felony.  This  section  shall  not  affect  the  vatidlCf  Of 
any  existing  statute  in  relation  to  the  offense  of  bribery. 

Cosit.    1M0,  (It.  XV.  I  1.  idded  In  1974. 

I  8.  Offer  or  promise  to  bribe. 

Any  person  wbo  shall  offer  or  promise  a  bribe  to  an  officer,  if 
it  shall  be  received,  shall  be  deemed  guilty  of  a  felony  end  liable 
to  punishment,  except  as  herein  provided.  No  person  offering  a 
bribe  shall,  upon  any  prosecution  of  the  officer  tor  receiving  sach 
bribe,  be  privileged  from  testifying  in  relation  thereto,  and  he 
shall  not  be  liable  to  civil  or  criminHl  prosecution  therefor,  if  he 
shall  testify  to  the  giving  or  offering  of  such  bribe.  Any  person 
who  shall  offer  or  promise  a  bribe,  if  It  be  rejected  by  the  officer 

SO 
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to  irhom  it  was  tendered,  shall  be  deemed  Kullty  of  an  attempt 
tu  bribe,  whkb  Is  hereby  declared  to  be  •  (ektny. 

Omn.    IMS.  mt.  XV.  |  S,  aAted  In  1874. 

I  4.  Pmmm  krlbr4  sr  oVerlnK  ■  hrib*  may  be  *  wltB«B. 

Aar  person  i-bftrged  with  reeeiviDK  a  bribe,  or  with  offering  or 
promiHing  a  bribe,  shall  be  permitted  to  testify  in  (ila  own  behalf 
In  BUj  cItU  or  criciioBl  prosecution  tberefor. 

Cwul.    IS46.  irl.  XV.  I  3.  Wlded  In  1ST*. 


No  pabllo  otScer,  or  permm  elected  or  appointed  to  a  public 
oiGc«,  ander  the  laws  of  this  State,  shall  directly  or  indirectly 
■sk.  demand,  accept,  receive  or  consent  to  receive  for  his  own 
use  or  benefit,  or  tor  the  use  or  b«iefit  of  another,  any  free  pass, 
free  transportation,  franlcinK  prlvilece  or  discrimination  in  paa- 
senger.  tebfraph  or  telephone  rates,  from  any  person  or  corpora- 
tion, or  make  use  of  the  same  himself  or  in  conjunction  with 
another.  A  person  who  riolates  any  provision  o(  this  section, 
shall  be  deemed  gnilty  of  a  misdemeanor,  and  shall  forfeit  hia 
oflic*  at  the  suit  of  the  Attorney-General.  Any  corporation,  or 
ofllcer  or  aseat  thereof,  who  shall  ofTer  or  promise  to  a  public 
ofllrer,  or  person  elected  or  appointed  to  a  public  office,  any  auch 
free  pass,  free  tra nsportatlnn.  franblnft  privilege  or  discrimltiB- 
tlon.  shall  also  be  deemed  rnJlty  of  a  misdemeanor  and  liable  to 
punisbment  except  aa  herein  provided.  No  person,  or  ofllcer  or 
agent  of  a  corjioration,  girlns  any  such  free  pass,  free  trans- 
portation, frankintt  privilege  or  discrimination  hereby  prohibited. 
'Amll  he  prWitcged  from  testifyiuK  in  relation  thereto,  and  he  shell 
not  be  liable  to  drti  or  erlminal  prosecution  therefor  if  he  attaU 
testify  to  the  Kivlng  of  the  same. 
N»w. 

I     «.    IICB_ 

Any  dtstrirt  attorney  who  shall  fall  faithfully  t. 

pemin  charged  with  the  violation  in  his  county  of  any  provisloD 
of  this  article  which  may  (N>me  to  his  knowledge,  shall  be  re- 
moved from  oSlce  by  the  Governor,  after  due  notice  and  an 
opportunity  of  being  heard  in  his  derense.  The  expenses  which 
•hall  he  incurred  by  any  county,  in  investigating  and  prosecuting 
any  charge  of  bribery  or  attempting  to  bribe  any  person  holding 
offlc«   niider   the   laws  of  this   State   wHbln   sach   connly. 
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I  1.  Atnrndmpnta  t*  ■•OM*tllBtl«B|  kow  vr(t|MtB«d,  voted 
npBB  ABd  rntlllpd. 

Any  ametidnn'iit  or  amendmentH  to  Ihls  Constitution  ma.v  bo 
proposed  in  the  Senate  und  AHwmbly:  and  if  the  name  shnll  lie 
nicrred  to  by  a  majority  of  the  meniberB  ele<'ted  to  pach  of  the 
two  honsen,  snch  proposed  amepdment  or  ameiidmenta  shall  be 
entered  on  their  jonrnals.  and  tbe  yeax  and  nays  taken  thereon, 
atid  referred  to  the  Ijeeialatnre  to  be  chosen  at  the  ue^it  general 
election  of  senators,  and  shall  be  pnbliehed  for  three  monthH 
prerions  to  the  time  of  makioK  aneh  choiee:  and  it  in  the  I^Kia- 
latnre  so  nest  cboaen.  aa  aforennid.  sneh  proposed  amendment  or 
amendments  shall  be  asreed  to  hy  a  majority  of  nil  the  members 
elected  to  each  house,  then  It  Bhail  l>e  the  dat.v  of  the  Legislature 
lo  snbmit  sneh  propoHed  amendment  or  Hmendments  to  the  people 
for  approval  in  sneh  manner  and  at  such  times  as  the  Legisla- 
tnre  shall  prescribe;  and  if  tbe  people  shall  approve  and  ratify 
sneh  amendment  or  amendments  by  a  majority  of  the  electors 
voting  thereon,  snch  amendment  or  amendments  shall  become  a 
pnrt  of  the  Constitution  from  and  after  the  Srst  day  of  January 
next  after  such  approval. 


I  2.  Fnlnrp  conHtttnllanal  conTentlanat  how  ealledt 
election  »(  dElrfcatem  eonpennBtloai  anoromi  mabmlHalOB 
of   nmenduentiL    ofllcerst    rales;    vacnncleBi   taklns   effect. 

At  the  genpral  election  to  be  held  in  the  year  one  tboosand  nine 
hHndrcd  and  slileen,  and  every  twentieth  year  thereafter,  and 
also  nt  such  times  as  the  Legislature  may  by  law  provide,  the 
iiuestion,  "  Shall  there  he  a  convention  to  revise  the  Constitution 
and  amend  the  same?"  shall  be  decided  by  the  electors  of  the 
State:  and  in  case  a  nmjorily  ot  the  electors  vutiuR  thereon  sbnll 
decide  In  favor  of  &  convention  for  .snch  piirposi',  the  electors  of 
every  senate  district  of  tbe  State,  as  then  orf-aniEed,  shall  elect 
three  delejcfltes  at  the  next  CDsning  geuernl  election  at  which 
members  of  the  Assembly  shall  be  chosen,  ami  the  electors  of  the 
State  voting  at  the  same  election  sbitll  elect  fifteen  delcgates-at- 
Inrfce.  The  deleeates  so  elected  shnll  convene  nt  the  capitol  on 
tlie  first  Tuesday  of  April  next  ensulnx  after  their  election,  and 
shall  continue  their  session  until  the  business  of  auch  ennventinn 
shall  have  been  completed.  Every  delefrate  shall  receive  for  his 
Bervkes  the  same  compensation  ond  the  same  mileage  as  shall 
then  be  annunlly  payable  to  the  meniliers  of  the  Assembly.  A 
majority  of  the  couvention  -ihall  conslitnte  a  quorum  for  the 
transaction  of  i)usiuess.  ond  no  amendment  to  the  Constitution 
shall  he  Biibmitted  for  approval  to  the  electors  as  hereinafter  pro- 
vided, nnle«s  by  the  assent  of  u  majority  of  nil  the  delegates 
elected  to  the  convention,  the  j'eas  and  nays  being  entered  on  the 
journal  to  be  kept.  Tbe  convention  shall  have  the  power  to  ap- 
point such  officers,  employes  and  assistants  as  it  may  deem  neces- 
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Kury,  and  fii  their  compensatioD  and  to  provide  (or  the  printing 
of  ilB  docameuts.  journal  and  proceediofs.  The  convention  shall 
ilc'temiine  the  rules  iif  its  own  proceedings,  t-hoose  Ita  own  offl- 
iVTH,  and  be  the  jud^e  of  the  election,  returnx  and  iiuallficatiuus 
of  its  members.  In  cane  o(  a  Tacancj,  by  death,  reaiinintion  or 
other  cause,  of  any  diHtrict  delegate  elected  to  the  conTentiou, 
Eiicb  Tacanc;  Hhatl  be  filled  by  a  vote  o(  the  remaining  delegateii 
nvresentlng  t|ie  district  in  which  auch  vaonncy  occurs.  It  such 
vucHucjr  occunf  iu  the  oQlce  of  a  deleBHle-at-larKe,  such  vacancy 
Khali  be  filled  bj  a  rote  of  the  remainiiiK  delegates-at-larRe.  Any 
proposed  constitution  or  constitutional  amendment  which  nbail 
have  been  adopted  by  such  convention,  uhall  be  aulimitted  to  a 
vote  of  the  ^lectim  of  the  State  at  the  time  and  iu  the  manner 
lirovidecL  by  such  conv^ntiop,  at  an  election  which  Khali  he  held 
uot  less  than  six  weeks  after  the  adjouroment  of  uuch  conven- 
tion. Upon  the  approval  of  such  constitution  or  constitutional 
amendments,  In  the  manner  provided  in  the  latit  preceding  sec- 
tiuB,  such  conetitatlon  or  coDstltotioDA]  amendment,  shall  go  into 
effect  on  the  first  day  of  January  next  after  such  approval. 
Cmut.    IMS,  art.  XIII,  |  2. 


Any  amendment  proposed  by  a  constitutional  convention  relat- 
ing to  the  same  subject  aa  an  amendment  proposed  by  the  LckIs- 
lature,  coincidently  at  bmitted  to  the  people  for  opproval  at  the 
eeneral  election  held  in  the  year  one  thousand  eifihv  hundred  and 
ninety-four,  or  at  any  subsequent  election,  shall,  if  approved,  be 
deemed  to  supersede  the  amendment  so  proposed  by  the  Legitt- 
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OMIOTmmON  OF  NEW  YOKE. 


I  1.  TiMe  af  taklBV  cflcM. 

Thia  CohBtltatlDn  ahall  be  in  tarcv  fran  and  IsciudlBK  tke  Crat 
4«r  of  Jannaiy,  odc  tbouMad  eMit  taandred  and  Blnctr-Av*,  ei- 
eept  ifl  berelD  otb«rwlM  providM. 

IVotk  in  Conft-nHoQ  U  the  G«plt«l  in  «bc  cttr  •!  AlkMf, 
tbe  twi>nt;-nlntli  day  *t  Bpptenlwr,  in  the  jwar  oaa  (boo- 
Mnd  eight  hnndrWI  and  niBety-rotir,  and  «f  th«  Indepmd- 
enrv  of  the  Ufltted  Btat«s  «f  America  tke  «»•  ktindr«d  and 
Dlneteentfa. 
In  witneoB  wbereof,  w«   bare  taerMnto  lubaciMed  oar 

J088FH  HODGRS  CROATB. 

Pmideni  and  IMtgate-at-Large. 
Chables  Eluott  Fitch, 
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_., VI      a 

t   affected    i     n 

t  01  tool  bil)  duBsiiig  veauc  probibJMd Ill    18 


Acrlevltaral 

All«Ultt»K. 


.    XIV      1 

"  XIV      3 


Sec.  itio,   "ArriLLjkTB  Jfmtiati;'' 
&CC  not  to  )h  in  rnWw  of  bit  own  & 


INDEX  TO  CONSTITUTION. 

Army.  Art.  Sec. 

■bunt  declori  nal  la  be  deprived  of  *ole II  1 

AaseBblK^re. 

right  of.   Eiuranteed 1  & 

AHmemblT. 

number  and  lerms  of  iMemblymen Ill  S 

acpartionment  of  is««nblyn»n   Ill  G 

creilion  of  assembly  dislridi Ill  !i 

ratio  for  apportionment  of  aiDemblymen Ill  9 

diviiion  of  countiei  and  citiei  into  diatricl* Ill  G 

power  of  impeachment  VI  13 

■ucceiRon  of  apeaker  to  eovernontiiB IV  7 

compenmion  and   milease  of   mcmben Ill  6 


Sm,  also,  "OrricMs;"  "  Siatb  Orricui." 

election    and   term   of V  1 

compensation     ;...  V  1 

Aadtt. 

legislature  not  to  audit  private  claims Ill  IS 

claims  barred  by  statute  of  limitaiions  not  Id  be  allowed,  Vtl  e 


special    charters    prohibited VIII  4 

legislalure  not  lo  auihoriie  anspension  of  specie  payments,  VIII  S 

registry  of  bills  and  notes  issued  as  money VIII  B 

billholders  tre  preferred  creditors   VIII  8 

lability   of   stockholder*    VIII  7 

BlllH. 

S«.       also.       "ArpHoMiATioHs: "       "  Legislatuis;  " 
"  Staiuiis." 

approval  or  veto  hy  governor IV       0 

passage  over  veto IV       9 

Blind. 

legislalure  may  provide  for  education  and  support VIII  9,  14 

BoBrd  of  Snp«rvlHtn. 

See  "  SuraivisoM." 

See,  ilio;  -  Dan," 
limii^ition  of   indebtedness  of  cStiet  and  counttet,'. ..:,.. .  VIII     10 

""ZuZT :.     .......j...,^,^l^  . 


INDEX  TO  CONSTITUTION. 

Bnb«rr.                                                                                      -  Art.  See. 

official  bribery   and  corruption XIII  2 

oBer  or  promlM  lo  bribe XIII  2 

perun  offering  or  rereivint,  ditqualilied  u  elector II  2 

person  bribed  or  offering  a  bribe  may  be  a  witneis XIII  4 

private  or  local  biUa  lor  building,  prohibiled Ill  18 


■■I  CommlBHIOBers. 

powers  devolved  on  superiniendenl  of  public  vAVs V  8 

not   to    be   sold VII  8 

no  toll!  to  be  impoied VII  » 

disposition  of  fund*  VII  8 

improvemeot  of  VII  10 

■pproprialions   tor  maintenance    VII  0 

cootrads  for  work  or  material VII  B 

extra  compenution  to  contractor  prohibited    VII  9 

eaacellatioD  of  contracli  \'II  9 

^>polnInient  of  employee! V  3 

powen  of  canal   commiuionen    devolved   on   niperintend- 

enl   of  public   worka V  3 

conmiaaioners   of   eana)    fund V  6,8 

canal  board  constituted  V  S 

not  to  allow  claims  biii^  by 'staiute 'of 'limit atioii '. ! ! !  VII  6 


Charitable  InafifBtloaii, 


See  "  State  Board  o 

See.  also,  "  CokFORATIOHa." 

by  King  of  Great  Brilain  before  1773  not  affected I  17 

by  Slate  not  affected    I  17 

of  aavingi  banks  to  be  uniform   VIII  4 

(pecial,   for  banking  purpoaci  probibiled    VIII  i 

ClFcait  Oenrtn. 

■boliafaedi  jurisdiction  vetted  in  supreme  court VI  6 

See.  also,   "  Muhicifal  ConpokATioiis." 

legjslalurt  to  provide  for  organization  of XII  1 

claiiificatiDn  of    XII  2 

general  and*tpecial  city  laws    XII  2 

enactment  and  acceptance  of  special  cily  lava XII  2 

diviiion   into    asaembly    districts Ill  B 

blocks  not  to  be  divided  in  senate  districts. . . . .' Ill  4 

election  or  appointment  of  otBcers X  S 

dvl  service  anointments  and  promotions V  B 

preference  of  veterans    V  S 

extension  and  abridgment  of  terms  of  officers XII  3 

ST 
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ClttM-CoB(la>e«. 

A«.  S«. 

I     20 
I     28 

I   s 

V  10 

V  10 

Bot  It)  give  money  or  credit  to  aid  privatt  HdcrtakiDg 

not  to  own  coiyorate  »toefci  or  bondi 

to  incur  debt  tor  city  purrxwcs  only 

OltlTCBB. 

See,  alKi,  "  Electiohi." 

Civil  Servlen 

See.  bIw.  " 
■ppoinlmenti  an 
preference  of  v 


allowed  when  barred  by  atalute  of 


CunmlsBtaiirFi  at  ObbI  V^nd. 

powers  and  duties    

ConiBl«BlaQerB  of  Ijiall   Ofllce. 

powers  and  duties  of  Iward 

how  far  in  force  

Gampt  roller. 

election  and  term  of , 


■uture  constitutional  con»enlion«  I 

iHiendmenti  of   convention   and  let^sliture   anbmltted   co- 
incidently    ! 


CoMtracta. 
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CorpitraHonB.                                                                               Art  Sec 

delinitiDa  of  term   VIII  3 

chirten  b;  Kin(  of  Great  Britain  before  1TT5  oot  affected,          I  IT 

la  be  fanned  under  general  [awi,  except,  etc. VIII  1 

lawi  for  formalioa  oT,  lubjcct  to  alteration  and  repeal....   VIII  1 

private  OT  local  bill  chartering  bridge  companiea  probibited.      Ill  18 

apecial  banking  charters  probibited    VIII  6 

chartng  of  savingi  banki  to  be  aniform  VIII  4 

duel    from,    (o  be   iscurfd VIII  2 

liability  of  .tockbolden  of  bank VIII  7 

may  >ue  and  be  >ued VIII  S 

municipalitiei  not  to  bold  corporate  stocln  or  bonds......  VIII  10 

CorrectloBBl  ImatltvtloBB. 

munidpalitles  may  provide  for  support  of  inmate* VIII  M 

accused  entitled  to  appear  with I  0 

COBBtlea. 

private  or  local  billi  locating  or  changing  county  leat  pro- 
hibited          Ill  18 

number  of  Koaton  for  each  county Ill  4 

not  to  be  divided  In  formation  of  lenate  diilrict,  except. 

etc. Iir  4 

declien  and  terma  of  officera X  I,  2 

lime  of  election  of  oOceri X  4 

removal  of  ofBcera   X  1 

board  of  aupeniiors  to  be  elected Ill  28 

when  legislative  body  of  city  lo  act  ai  board  of  auperviiors,      III  23 

local  legislative  powers  of  lupervitors Ill  2T 

extra  conpentation  lo  olficert.  contractors,  etc.,  prohibited,      III  28 
may  provide  for  support  of  iirnialet  of  charitable  institu- 

tlou VIII  U 

not  to  give  money  or  credit  to  aid  printe  undertaking VIII  in 

to  incur  debt  for  county  parpoae*  only VIII  ID 

not  to  own  corporale  stock  or  bondi VIII  10 

Hmltatlon  of  indebtedness    VIII  ID 

maximum  rate  of  twutioD   VIII  10 

CoBBtT  CIcrh. 

election  and  term  of  oBSce X  1 

lime  of   election    X  4 

removal    X  1 

to  be  clerh  of  supreme  court VI  19 

Coaatr  CoBFtn. 

See,   also,  "  CouKIT  JUDOI." 

conKnued  VI  14 

jurisdiction   VI  14 

term  of  office  of  judges VI  14 

Cnantr  JBdKc. 

See,  also,  "  Cdohtt  CotTMS." 

term  of  office VI  14 

qualiacMians VI  20 

povert  and  dntiea   VI  14 

aalarx  VI  14 

when  to  be  aurrogate VI  IS 

■le-  limit   VI  l.T 

vacandea  in  ofice VI  m 

not  to  practice  M  attorney,  except,  etc VI  20 

•lection  of  special  county  Judge VT  16 
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C*art  tar  Trial  of  Ini|»e>ohBie>(a. 


juri«Jic(ion   . . . ,_ 

c1«k  of;  compcaution 

Coart  of  Commoa  PIpkb  of  K«iv  York  Cavat> 

abolished    ^ ...........  ^ .-.,.-.-,  ^  - .  ^ ...-, . 

judges  iraniferred   lo  suprenie  eoun. 


"  CouiTS      or      Sfeclu.      Susioi 

CoiUTi;"     ■'  SuPBIM«C0U>Tl"Sl 

Judges  not  to  hold  any  oiher  office 

court   for  Inal  of   ImiiRichmenls 

age  limil  of  county  judge  ind  surrogate 

election   of  local  indiclal   officers... 


Coarta  of  Of«f  and  TerBiln«r. 

abolished:  jurisdicHon  veiled  in   su 
Conrts  of  ScHaton*. 

aboliihed;  jurisdiction  transferred  ti 


i  twice  ptit  in  jeopardy. . 


gOTernor  may  grant  pardons 
■ccuKd  not  to  be  compelln: 
legislature  to  exclude  convic 
truth  of  criminal  libel  admi 


V 

10 
1.T 

y 

20 

Itl 
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Drkb 


I     18 
I     IT 


municipaiilies  to  incur  debl  for  municipil  purpi 
limiUtioD  of  indebtedii«9  of  citiea  and  eoantiei 

Dlatrlet  Attom^jm. 


for  failure  to  proMcute  public  < 
clKIIon  of  justico:  Icrn  o(  office. 


DiteUra. 

for  dninait  of  agricutluril   h 
Dlraree. 

to  be  granted  only  bir  judicial 


registration  and  cipction  laws  to  be  paued-  - .-  ■ 

local  bills  rcKulating  conduct,  etc.,  probibiled    

for  etection  of  supervisors  prohibited   

regtslration    and    election    boards    to    be    bi-partlun,    < 

time  of  elections  for  legisUtute 

fiianner  of  voting  

qnllHication  of  voters   

Toteri  not  to.  be  disfranchised,  unjess.  etc. 


occupations  and  conditions   .._.   

detentloR  in  prison  not  to  affect  re8i< 
mpport  OT  detention  in  almshouses,  ei 
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BlrctloBi  -~  CvMtlnaed.  I 

residence  of  aludeots  In  Mmioiriea 

employinent  in  navigation  not  to  affect  raidence 

legialature  to  dii^iialify  penoni  on  conviclian  of  biibery 

britwiy  or  nwaid  ditqualiliei  electors 


Ill  i 

taking  of  tenimony  in  equity  catei VI  3 

BmehFBln. 

to  revert  to  people    I  10 

Bvldener. 

truth  of  libel  admissible  in  criminal  prosecution I  8 


See,  jlso    "  GoviKNoa." 
where  executive  power  vested IV 

BxmptloHi*. 

priviie  or  local  bill  exempting  from  taxation  prohibited...      Ill 


hibiled    ... 
Fcndal  Travrei 


..  during  lerm  of  public  office  pro- 


Fra-KohlaeK. 

private  or  local  bills  granting  exdusiye.  prohibited Ill     18 

Fpee<l*Bi  of  Speecb. 

guaranteed    >•>••■      i    I       S 

8>  '■   -     ■^■OO'^W 
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OuMklln*.  Art  Sec 

piobibUcd   I  9 

Ocaeral  Lairs. 

wbvn    required     --,. r,--. --,--. ,-,r.-....T-.. Ill  18 

priYste  ind  local  Uwi  prohibited   Ill  18 

for  druruge  of  agricultural  iandi I  T 

corpontioui  to  be  fanned  under VIII  1 

ipedil  banking  cbarters  prohilnted  VIII  t 

election     IV  S 

qoalificationi     IV  3 


nutie*  ana  powera    

appronl  or  «to  of  billi. 


wben  indictmenl,  el 


of  pubHc  ■ 


by  King  of  Great  Britain  before  ITTB  not  aff«ted.. 

!^  Mate  not  afftcted  

bf  King  of  Great  Britain  since  1775  void 


not  to  be  auipended,  except,  etc I       4 

local  billi  lading  out,  etc,  probfbhed IH     IS 

I. 
MMulUea. 

private  or  loot  bill  granting  exclusive  iromnnitlea  probib. 
ited    Ill     18 


conMimtion  of  court  for  trial  of VI  1.1 

aaicmbtr  to  have  power VI  la 

freaentnient  or  indictment  not  required I  8 

idgmeitt  of   removal    VI  13 

indicia]  oflicera  lU^wnded   pending  trial VI  13 


Sec,   alM,   "  CaiHU." 
vcr  to  grant   pirdoni,  elf 


parchaae  of  land*  of  . 
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ImdletoirMt.  Art.  S«c. 

required  to  hold  lo  iniwer  for  capital  or  infunoui  crime, 
except,    «tc.. .-.,,..,.,.,,...,,  ^ ..,.,,  ^  ^ ,,,,.,,.,.-,. ,  I       6 

Inferlsr  Local  Cvurta. 

Icgislilure   nay  esubliah    Vt     18 

juriadiction    restricted    VI     18 

oilices  for  inBpectlng  merchandiie,  etc.,  aboliihed V       8 

private  or  local  bitU  regulating  rate,  prohibited Ill     18 

iDTaalon. 

babeaa  corpui  may  be  suspended  during- -.-->--..-.-' ...  I       4 


J«opardr< 

no  person  to  be  twice  put  in  jeopardy  .-■,^-. --..-. ..--..  I  B 

Joiat>S(oek  CovawBr. 

indudrd  in  term  "  corporation  " VIII  S 

Sec   "  Co»H>»«Tio»s." 

See.alao,   "  Couktit  Jodoi;  "  "  Cou«t«." 

qualificatkini    VI  20 

oalh  of  office  XIII  1 

limit    of    age    VI  12 

not  to  hold  any  other  office VI  10 

'    -                                          VI  20 

VI  20 

removal    VI  11 

suapension  pending  trial  of  impeachment VI  13 

JarlMllctloB. 

legialature  may  alter,  etc.,  in  taw  and  equity .    VI  3 

of  court  of  appeals VI  9 

of  courts  of  special  aeasiom Vt  23 

of  county  courts  VI  14 

of  iurrogates'  courts   VI  15 

of  inferior  local  courts VI  IR 

of  city  courts    vested  in  aupreme  court, -....  ^-.  ^.  ^- --.,  VI  5 

of  courts  of  oyer  and  Icrminer   vested  in  Bupreme  court, .  VI  6 

of  circuit  courts  vested  in  supreme  court Vt  0 

right  to  trial  by,  continued I  2 

local  hills  provicUng  for  drawing,  etc.,  prohibited Ill  18 

to  determine  law  and  fact  in  criminal  prosecution  for  UheL  I  8 

waiver   of,   in   civil   actions I  2 

JaatlcH  o(  tke  Frace. 

election;    lenn    of   office VI  17 

terms  of  olfice  of  present  justices VI  22 

removal    VI  17 

Jawnlle  I>pllBqo«BlB. 

legialaturc  may  provide  for  education  and  snpport VIII  B,  14 


INDEX  TO  CONSTITUTION, 


Labor.  / 

coDtroct  syHem  o(   pri<OD   labor  (ballshcd 

I.an«  oaoe. 

boird  o(  commissioners  

powers  and  duties  of  board 

I.BiidIord  and  TcMnt. 

leaux  of  agncultural  lands 

See,    also,    "  BitLs: "    "  Gihekal    Lawi;"    "  Lung- 
LATUae; "     "Local     Laws;"     "  SriciAL     Law*;" 

ititute  law  continued,  except  as  repealed,  etc 

colonial  acta  continued,  except  a>  repealed,  elc^ 

See,  alio.  "AsiEUiLy;  "  "  Sinati." 
cnumeTBtion   of  inhabitants    

number  a!  Knatora  in  eacb  county 

reapportionment    of    senate    districta. 

towns  and  cilr  bloclis  not  to  be  divided  in  senate  disiriets. 
creation  of  assembljr  districts 

when   to   assemble 

members  not  to  be  questioned  for  ipeechea 

■djoumments    

powers^  of  eacb  house 

b'mi  'ally  ol^JriMte '  in  'dihir '  bauBc! !!! ".!!!"!;"!!!!!! ! 

enacting  clause  of  bills 

manner   of  passing  bills 

when  ayes  and  nays  necessary 

when  ouorum   of  three-fifths  necessary 

■pprcmriation    bills    

two-thirds  required  for  appropriations  for  local  or  private 

general  provisions  not  to  be  inserted  in  appropriation  bills. 

ejttsting  law  made  applicable  to  be  inserted 

private  and  local  bills  not  to  embrace  more  than  one  suh- 

ieet    

case*  in  which  private  and  local  bills  siialt  not  be  passed, 
title  of  private  and  lont  trills 
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lASlsUtlnre  —  CoaHvnrd,  Art.  See. 

special  banking  charter!  prDhibilcd    VIII  B 

not  lo  ButharizF  tuspcniioD  ot  tpccie  payincnli  by  banking 

inititulions     VIII  B 

limilalion  of  power  to  create  debts VII  2,  3.  4 

may  alter,   etc.,   jurixliciion   and   procecdiiiEs  in  law  and 

equity    VI  3 

extra  compensatitm  to  omcerB,  contractors,  etc.,  prohibited*  III  28 

.     private  cUims  nol  to  b*  audited Ill  10 

eliims  barred  by  statute  of  limitaliona  not  to  be  allooed..  Vil  6 

report  of  pardons,  etc.,  by  governor IV  5 

approval  or  veto  of  bills  by  governor , IV  9 

passage  ot  bills  over  governor's  veto IV  9 

K"      wer    10    remove   iudge* VI  11 

»1  legislative  powers  of  supervisors Ill  27 

I4beL 

truth   of   criminal,    admissible ...... ._ I  8 

UbFFtr. 

due  process  of  law I  6 

freedom  of  speech  guaranteed I  8 

right  of  assemblage   I  9 

right   lo  pelition    I  9 

l>I«at  eniint-aoTe  mor . 

qualifications    IV  2.  7 


Limltatlaa  cf  IndebtcdncH. 

of  'cities  and  counties VIII     10 

claims  barred  by,  not  to  be  allowed VII       6 


credit  of  stale  not  to  be  loaned  to  individuals,  etc Vtl  3 

power  to  contract  debt  to  repel  invasiona VII  3 

power  of  legislature  to  create  debts  limited VII  4 

sinking  fund,  haw  kept  and  invesled VII  S 

limilation  of  indebtedness  of  cities  and  csunties VIII  10 

Local  laferlor  Coartii. 

lermi  of  present  judicial  officers VI    22 

legislature  may  establish VI     18 

Local  La^B. 

See  "  PuvATi  AHo  LocAt  Lawi." 

Lotterlea. 

prohibited -..-.-.- I      S 

See,  "  Si*i»  CoKUissiOK   m   Luiiact." 


.uglc 
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o&ctM  for  neuurini,  etc.,  merchandiw    abolillied.  • 
Mllltls. 


MoBlelpal  Cory ara  !!«■■■ 

Sec.     Blm,      '•  CiTin;  "     "  Couhtiu;  "     "  TowMi;  " 

charter*  by  Mate  not  kfFected    I    IT 

ctunen  by  KinK  of  Great  Britain  before  ITTS  not  affected.  I     IT 

■HIT  be   {armed  under  (pedal  lawi... VIII       1 


VIII     10 
VIII     10 

vni  — 


to  incur  debt*  for  muaiclpal  pnrpOMa  odi* ., 

Hmftation  of  Indcbtedneu    VIII     10 

mar  provide  for  lapport  of  iDOUte*  of  charitable  Imtitn- 
tioni    


.  VIII 


e  t»l1i  Id  chance,  prohibited.. 


HstrI  Fotocb. 


elector!  no!  to  be  deprived  of  TOt 
I  Indictment  not  required.. 


USiftWa'"'."''."^::::::::-:: : 

VI  10 
VI  II 
X  1.3 
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Ofllcera  —  Contlniipd.  Art  Sec 

whrQ  office  dMmcd   vacant    X  8 

varancics  in  office,  how  filled   X  0 

removal    for   raL^ondocl,   «c X  7 

compensation   of   saUried   officers,.. X  0 

extra   compensation   prohibited    Ill  28 

local  bills  increasing,  etc..  fees  during  lerm  prohibited III  10 

not  to  accept  fre«  paaoes,  etc..*-.^ - XIII  5 

ollicial  briberj;  and  corruption    XIII  2 

person  bribed  or  offering  a'hribe'rn'aV'bc  witness! !!!!  !i !!  XIII  4 

removal  of  district  atiorney  tor  failure  to  prosecuie  officer,  XIII  6 

rphan  Aarlania- 

municipalities  may  provide  for  support  of  inmates VIII  14 

■     P. 

gorernor   may   grant    IV  6 

PrtllloB. 

Pool -Sell  I  ntr. 

prohibited     I  (I 

municipBlKies  may  provide  [or  aid  and  support  of Vltf  ID 


PrlMtna. 

See,  also  "  Statb  Comuission  oi-  PaiiONS." 
contract  system  of  labor  abolished    Ill     » 

powers  and  duties  of  superintendent   V       4 

removal  of  superintendent   V       4 

Private  and  Local  Iiaim. 

See,  also.  "  Genhial  Laws;"  "  Skcial  Laws." 

when   prohibited     Ill     18 

title  oi  statute   HI     1« 

bills  reported  by  revision  commissioners  excepted  Ill     23 

Prlvstp  RoaJn. 

PriTllFICf!- 

icRislatori  not  to  be  questioned  for  speeches  Ill     12 

private  D.  local  law  granting  e-cclusfve  privileges,  etc.,  to 

private  corporation,   etc..  prohibited    Ill     18 


rights  of,  not  affected  I     IT 

Pnbllcfltlon. 

of   statutes    VI    21 

«•  L.  .    ..Coogic 
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P«bUe  W*i 


grants  by  Kins  of  Grat  Briuio  before  ITTS  not  ■ffectcd. . 

original  and  nliiTni 


of  IndiuH   

«e  property  in,  belongs  to  people . . 
■p  people 


■cbellton. 


lienation  abolished  

r  be  antpended  during  ■ 


act*  of  licentiottineu.  t 


local  billa  laying  out,  etc.,  pr<riilbited  ■ 


,     ni    18 


INDEX  TO  CONSTITUTION. 


SsvIbbv  Banbu.  Art.  Sec 

chirtcn  to  be  udiform    VIII       4 

lo  h»ve  no  (uqiiul  Rock   Vill       4 

trulteo  to  have  no  intercil  in  proflu  VIII       4 

director,  etc.,  noi  to  be  inlereated  in  loiiu VIII       4 


Icplblure  to  provide  tor  mainlcn* 
Unilid   Slitn  depoiil  fund 


See,  ilu.  "  Ornciu:  "  "  Siati  Om 
eleciion  ind  lenn  of 


See.  (Iio,  "LiGisLATUii." 
iTnber  and^  lemi*  of  senators 


compcnutlon  and  mileage  of  membei 
Heutenant.sovemor  is  pmldent  of  . 
caitinK  vote  of  lieutenant-goTernor  . 


See,    alio,    "  Couhtih;  " 
election  and  term)  of  oflice  . 


fllnklBB  Fsnda. 


See.  alto,  "  Pkivate  and  Laca.  Laws." 


not  to  be  formed  under,  except,  etc VIII 

■.tag  charters  profaibiled   VIII 


State. 


credit  not  to  he  given  or  loaned  to  individuals,  etc VII 

credit  or  money  of  state  not  to  be  given  to  a  private  un. 
dertaldng    VIII 


claims  barred  by  Btatule  of  limitali 
TO 
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itat«  Board  ol  Charlttca.  Ait.  Set. 

lo  be  prwidcd  (or  by  legisUlun   Vlll  11 

aining   laws  cooiinued   VIII  13 

coinninianers  continued   in  office   i VIH  16 

to  be  ipiwinled  hj  gqvemor   VIII  12 

Iciislaturc  iKBT  confer  addilionat  powen    Vllt  IS 

powers  of  visitation  and  in)pection  VIII  11,  13 

removil  of  memben  of  boird   Viil  12 

Mate  Cd^biIbbIo*!  In  IimnneT. 

legisUture  to  provide  (ot   VIII  11 

nisling   laws   continued    VIII  13 

commissionera  continued  in   office    VIII  13 

memlKia  of  board  to  be  anpoinled  by  governor VIII  12 

removal   of  members    VIII  12 

powers  of  visitation  ahd  tnsnedion    Vlll  11,  13 

IqptUiure  may  confer  addit'onal  power* VIII  13 

'  State  CoHBalBBlDB   at  PrlBsnB. 

to  be  provided  for  by  legislature  Vlll  11 

coniininionerB  continued  in  odice    VIII  IS 

existing   lawi   continned    VIII  13 

lo  b<  appointed  hy  governor  VIII  12 

removal   of   member*    VIII  12 

powers  of  visiuKon  md  inspection   VIII 11,  IS 

fegistature  may  confer  additional  powen   VUl  U 

State  BnBiaerr  aad  ffarveror. 


State  Mllltla. 

I  conaliluted    XI      1 

■    ■  XI    3 


SSr^". 

appointment  of  military  officers  by  gove 


0  be  prcKrihed  hr  legistititre  . 


See  "  nrnct±a: " 


State 


luspeaiion   by  governor 

Stalate  ot  I.lB>ltatloBa. 

clainis  barred  by,  not  to 


See,     also,     "  LaciiLArrai;  "     "  Pkitati    abb    Locai. 

.    IjLW*;  "  "  Smciai.  L*w»." 

I  of  colonial  and  state  legislatures I  IS 

CintiRl,  except  as  renealed,   etc I  19 

I  .may  oricinaio  in  litber  house  Ill  18 

ct)a«.akuu.ai-bHls , Ill  M 

n 


INDEX  TO  CONSTITUTION. 

-CoBtlDBed.  Art.  S«c. 

nunner  of  passim  bills    Ill  13 

when  ayes  ud  nays  necessary   Ill  K3 

when  quorum  of  three-fiftlis  aeccisary   Ill  25 

approval  or  veto  of  billa  by  governoT IV  0 

passage  of  bills  over  veto  ..',- IV  9 

■*K  Will  to  State  Ux  distinctly  Ill  24 

extra  compensation  Id  officers,  contractor*,  etc,  prohibited,  III  28 

Misting  Uw  made  applicable  to  be  inserted IH  17 

general  provisions  not  to  be  inaerted  in  appropiiatioD  billi,  lU  32 

when  private  and  local  hills  prohibited  Ill  18 

title  of  private  and  Itreal  hills  Ill  IB    - 

private  and  local  bills  not  to  embrace  more  than  one  sub' 

ject  nr  19 

bills  reported  hy  ihe  revision  commitaloners  exiented Ill  23 

publication     VI  21 

Streel  RallpiHida. 

consent  of  local  authorities,  etc.,  to  coaatructim Ill  IS 

SBperlDtrnden*  •(  Public  Works. 


VP<Mntment  and  term  of  _ 
appoiDtment  of  catul  emplt 

8Dyerlntcn«ent   of  Btmtr   Prl««B>. 

powers  and  duties  of V  4 

removal   of    V  4 

appointment  of  wardens,  chaplains,   etc V  4 

Superior  Coart  at  Bnffnlo. 

abolished;  judges  transferred  to  supreme  court VI  5 

jurisdiction  vested  in  supreme  court  VI  2,  5 

transfer  of  appellate  jurisdiction    \-l  B 

Soprrlor  Conrt  of  N«w  Yorb  CUT. 

abolished ;  judges  transferred  to  supreme  court VI  6 

jurisdiction  vested  in   supreme  court   VI  2.  5 

to  he  elected  in  each  county  Ill  2fl 

local  bill  providing  for  eleciion  of  members  prohibited Ill  18 

when  legislative  body  of  city  to  act  as  hoard Il[  SS 

local  legislative  powers    HI  27 

extra  compensation  to  officers,  contractors,  etc.,  prohibited,  III  28 

division  of  county  into  assembly  districts _. HI  5 

Sap  nine  Coart. 

how  constituted   VI  1 

judical   districts    VI  1 

election  of  justices   VI  1 

general   jurisdiction VI  1 

of  circuit  courts  transferred   '...'.  VI  9 

of  abolished  city  courts  vested  in  ■nprerae  coart....  VI  S 

qualifications  of  Justices   VI  20 

terms  gf  office  of  justices  VI  4 

justices   of   abolished   city   courts   transferred   to  aupreoic 

"wrt. VI  B 

age  luDit  of  justices  i.><». •••■■■.■....»  VI  12 

n 
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Satr«Bie  C*art  ~  Coattnaed.  Art,  Sec. 

remoiil   of  iiuttces    ...', VI  11 

filling  vaeanciei   VI  3 

jiistiMS  not  10  act  as  Mtomcjr  or  referee  VI  20 

not  to  hold  aay  other  office  VI  10 

^ipcllite    divieiona    VI  2 

judicUl    departmenli    VI  2 
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THE 

Code  of  Civil  Procedure  - 

of  the 

STATE  OF  NEW  YORK.  '^ 


Relatlnz    to    Courts.  Officers   of   Justice,  and 
Civil   Proceedinics. 

PmiD  June  1, 1B7B ;  Uiive-lltthi  belog  praaent. 

The  People  of  the  State  of  New  Tork,  repretetOed  in  SmaU 
and  AetenMjf,  do  enact  aa  foUowa, 

CHAPTER  I. 

General  Provisions  relating  to  Courts,  and  the  Mem- 

bera  and  Officers  thereoC 

TITLI    I.~Ih*  0*«rU  %t  tk«  StaUt   thtlr  0**<T>l  Paw«ra  ni  ittrifcatM, 

Mi  «<Mm  BH«IMIoaa  partalalir  t»  tha  Siarclia  tkarMf. 
TITU  □.— PrarMaai  af  Seaanl  Iprllcattaa,  ralatlat  ta  th*  Jadgia,  aa<  M> 
.    taU  oUni  OBoan  af  tk*  Ceaiti. 

TITLB  L 

Tha  oonita  of  tlia  Steta ;  tlieir  gendral  powen  and  BttiiliutM^ 

uul  {renvTsl  ngulationspertaiimie  to  the  exerciM  thereot 

AiUda  1.  XminaiMleB  an*  eUHlflatlan, 

1;  OaiMflil  povan  and  attrltnitn  of  the  cODrta. 

■.  UlaMDaDMOi  pmrliloB*  [«utliic  la  tbe  ilttliiin  af  Uia  cgnrti. 

ABTICUB  riBST. 

Envmeratiim  and  ebtu^teation, 

i.  Coarta'  of  »R>n1  cDimanited. 

•,  ODona  not  at  raconl. 

4.  Oanaral  pniTlaloDa  ai  to  jnrMdlctlOB,  ate. 

t  1.  Ooarta. 

The  courto  referred  to  in  this  act,  are  ennmerated  In  th«  MXt 

tWOMCtlolM. 


I 


558-1  COURTa  c.l,tl.».l 

i  3.  [Am'd,  1898-189T.]     Canrta  al  record  •■■nenttc*. 

Elacb  of  the  following  court!  of  tbe  State  Is  a  court  of  record: 

1.  The  court  for  the  trial  of  impeacbmeuts. 

2.  Tbe  court  ol  appeals, 

3.  The  appellate  division  of  the  iDpreine  conrt  In  each  dt> 

ptrtment. 

4.  The  sHprwne  conrt. 

5.  The  court  of  Keueral  seBsiona  of  the  peace  In  and  for  the 

city  and  county  of  New  York. 

6.  The  city  court  of  Long  lalaod  City. 

7.  The  city  court  of  Yonkers, 

8.  A  county  court  in  each  county,  exceiit  New  Tork. 
8.  The  city  court  of  the  city  of  New  York. 

10.  The  mayor's  court  of  the  city  of  Hudaon. 

11.  The  recorder's  court  of  the  city  of  Utica. 

12.  The  recorder's  court  of  the  cily  of  OeweKO, 

13.  The  juetices'  court  of  the  city  of  Albany.* 

14.  A  Burrogate'B  court  in  each  county. 

15.  Tbe  court  of  ciaims. 

Cb,  PrM.,»rt  ot  itilR.!...  1813,19;  3  It.  B.  31S,Ht  Midti  L,I»M,  oil.  SU,  lliL. 
iei8.ah.n<,ll.un'dI,iBUtoli.  Ut;3a.8.»>,Hl^i  L.  IKUclLfl,  ud  acU  amend- 
fne  u'oa :  L  1104,  ch.  Mil.  IM,  ch.  IS  1 1-  IBS,  ch.iis ;  L.  i^l,  ch.  Ml.  It  1 1.  tB7a.cli. 
ff.-^antl  ld,.cll.  8MJl;LlgVB,  ch.  Bl ;  L  WTt,  Ob,  ITl  ;  L.  IW,  0*.  «  ;  U  IMS,  e*.  «»: 
L.  iui,  ch.  k   IneBealManmB,  IBBI. 

I  8.    [Am'd.  18SK0    Conrta  not  of  Feeard> 

Bach  of  the  following  courts  of  the  State  is  a  court  not' ot 

1.  Courts  ot  Justices  of  the  peace  in  each  town,  and  in  certain 

cities  and  TJllaKfes. 

2.  Courts  of  H|>ecial  sessions  of  the  peace  in  each  town,  and  in 

certain  cities  and  Tillages. 

8.  The  dMtriet  courts  in  the  city  of  New  York, 

4.  The  |>olicc  courts  in  certain  cities  and  villages. 

R.  The  justices'  court  of  the  city  of  Troy,f 

6.  The  municipal  conrt  of  the  city  of  Rnchester. 

7.  The  municipal  court  of  the  city  of  Syracuae. 

8.  The  municipal  court  of  the  city  of  Buffalo. 

Co.  Piw.,  f  8:  h.  J«M.  Ph.  2T1.  and  arts  amending  the  unw  O  R.  8,. 
SIta  cd..  41T>;  L.  1ST2,  ch.  1S»,  I  llr  L,  IMS,  ch.  IMi  h.  ISCe.  Ph.  St«. 

I  4.  [Ana'd,  187T.]  Genenl  provlBlOB  >■  1*  Jorlsdletisa, 
etc 

Each  of  those  conrta  shall  continue  to  eierdse  the  jariadiction 

nnd  iiowcrs  now  vested  In  it  l>y  law,  according  to  the  course  and 
prnclire  of  the  court,  except  as  otherwise  prescribed  in  this  act 
Co.  rroc,.  I  10,  aod  i»it  of  |  MS, 


D,g,t,ioflb,GoogIe 


ARTICl^  SECOND. 

Qtneral  poicers  and   altribatca  of   the  courft. 
S*c.  '  S.  Tlw  ilttlng  ot  coDTtl  Id  Ik  pabllc. 

0.  Court!  not  lo  sit  od  Sunttay.  ric'pt  In  appclnl  cue«. 


I 


21.  OnilD  papi-n  m 


twllDUiiCH  Ot  pmcccilliici   c 


and  evpry  Pitiioa  ma;  (recly  attend  the  same,  eicopt  that  In  all 
proceedlnsB  aud  trinta  in  Cftses  for  diTorce,  on  account  of  ndultpry, 
■eduction,  abortiou,  rapc>.  aJwault  nitli  intout  to  commit  rape, 
crim'nal  convoraatlon,  and  liaatardr,  the  court  may,  iu  Its  dlB- 
cretion.  exclude  thereirom  all  perBons  who  are  not  directly  inter- 
ested therein,  excepting  jurors,  witnesses  und  officera  of  the  court. 

S  R.  6.  71*.  i  t  tS  S,.  a..  Sth  •d..  Ma;  2  Gdm.  3M). 

I  «.  [AB'd,  IVOO.]    Covrta  a«t  to  alt  On  Sandar*  ezeupt  la 


A  court  shall  not  h«  opened,  or  transact  any  bualness  on  Sun- 
day, except  to  receive  a  rerdict  or  discharge  a  jury.  An  adjoum- 
ment  «f  a  «rart  on  SMurdsy,  nnless  made  after  a  cause  hns  been 
committed  to  a  jury,  must  be  to  some  other  day  than  Sunday. 
Btit  this  section  docB  not  prevent  the  exercise  of  the  jurisdiction 
of  a  magistrate,  where  it  is  soccwiary  to  preserve  the  -peace,  or, 
iA  a  cnmiual  case,  to  arrest  commit  or  discharge  a  perauu  charged 
with  an  offenae,  or  the  granting  of  an  Injunction  order  by  a 
jQstlci-  Of  the  supreme  court  when  En  his  judgment  it  is  nceea- 
sary  to  prevent  irremediable  injury  or  the  service  ot  a  Bumniona 
ivith  or  without  a  complaint  if  accompanied  by  on  injuncliun 
order  and  an  order  of  such  juxtlce  permitting  service  on 'that  day. 

Id.,  I  T:  L.  IMO.  eta.  ISB.    In  effect  3«pt.  1,  ISOO, 

I  T,  flcaeral  povrera  of  cosrta  ot  FeeoPd. 

A  court  of  record  has  power; 

1.  To  iasne  a  subpoena,  rciiuiring  the  attendance  of  a  person 
found  la  the  State,  to  testify  in  n  cauw  pending  in  that  court; 
■object,  howerer,  to  the  limitations  prescribed  by  law,  with  r^ 
■peet  to  the  portion  of  the  State  In  which  the  proceae  of  a  local 
court  ot  record  may  be  served. 


118-18  CONTEMPTS.  c.l.tl.a.Z 

2.  To  admitiiafM  an  oath  to  a'  witoeM,  in  the  exercise  of  the 
powers  and  datiea  ot  the  court. 

3.  To  deTl8&  and  make  new  proceas  and  forma  of  proceedinci, 
necesaarr  to  carry  into  effect  the  powers  and  juriadictiOD  poa- 
•es»ed  hj  It. 

L(gR.  B..siiisa.,m:iEdiii. «!). 


I  8.  Crimlwl  coBtenptii  d 

A  court  of  record  has  power  to  punish  for  a  criminal  contempt,' 
person  guilt;  of  either  of  the  following  acts,  and  no  others: 

1.  Diaorderly,  contemptuoas,  or  inaolent  behnvior,  committed 
during  Its  sitting,  in  its  immedi ate  view  and  presence,  and  directly 
tending  to  interrupt  its  proceedings,  or  to  impair  the  respect  due 
to  ita  authority. 

2.  Breach  of  the  peace,  noise,  or  other  diaturbance,  directly 
tending  to  interrupt  its  proceedings. 

3.  Wiltul  disobedience  to  Its  lawful  mandate. 

4.  Realstance  wilfully  offered  to  its  lawful  mandate. 

5.  Contumacious  and  unlawful  refusal  to  be  sworn  as  a  vit- 
neas;  or,  after  being  sworn,  to  answer  any  legal  and  proper  inter- 
rogatory. 

6.  PubUcatlon  of  a  false,  or  grosalr  Inaccnrate  report  of  ita  pro- 
ceedings. But  a  court  cannot  punish  as  a  contempt,  the  pubuca- 
tion  of  a  true,  full,  and  fair  report  of  a  trial,  argument,  decision, 
or  other  proceeding  therein. 

Id.,  1 10. 

I  O.  PvnlakBieBt  for  criminal  eontenpta. 
Punishment  for  a  contempt,  specified  in  the  last  section,  may 
be  by  fine,  not  exceeding  two  nuodred  and  fifty  dollars,  or  b;  im- 
prisonment, not  exceeding  thirty  days.  In  the  jail  of  the  county 
where  the  court  la  sitting,  or  both,  in  the  discretion  of  the  court. 
Where  a  person  is  committed  to  jail,  for  the  non-payment  of  snch 
a  fine,  be  must  be  discharged  at  the  expiration  of  thirty  days; 
but  where  he  is  also  committed  for  »  definite  time,  the  thirty  daya 
must  be  computed  from  the  expiration  of  the  definite  time. 

M..I11. 

1  lO,  Bueb  ««BtcBipts  la  Tiew  of  eaart;  boir  walak*^  «!•• 
8uch  a  contempt,  committed  In  the  Immediate  view  and  preo- 
ence  of  the  court,  may  be  punished  sammarilyi  when  not  so  com- 
mitted, the  party  charged  must  be  notified  «f  the  accusation,  and 
have  a  reasonable  time  to  make  a  defence. 

I  11.  ReqiiiBltcs  of  commKmeBt. 

Where  a  person  Is  committed  for  such  contempt,  the  partlcntar 
circumstances  of  his  offence  must  be  set  forth  In  the  mandate  at 
commitment. 
ia.,ii9. 

I  la.  Preecdlnc  *«etlona  Iluilled. 

The  last  four  sections  do  not  extend  to  a  special  proceeding  to 
pnnish  a  person.  In  a  case  specified  in  section  14  of  this  act. 

I  IS.  iBdIelnent,  If  oSeaoe  la  iHdIetalile. 

Punishment  for  a  contempt,  as  prescribed  In  this  article,  does 
not  bar  an  indictment  for  the  same  offence;  but  where  a  person 
who  baa  been  bo  punished  Is  convicted  on  such  an  indictment,  the 


OONTBMFT8.  ||  I4-1B 

a  caailderatlon  the  pn- 

I  14.  OmtBBMa  pulakklile  elTlllr- 

A  court  of  record  has  power  to  punleh.  by  fine  and  Imprlsoa- 
tuent,  or  either,  a  neglect  or  violation  of  duty,  or  other  miscondiict, 
hy  which  a  right  or  remed;  of  a  part;  to  a  civil  action  or  Bpeclsl 
proceediug,  pending  in  the  court  may  t>e  defeated,  impaired,  Im- 
peded, or  prejudiced,  in  either  of  the  following  cases: 

1.  Aq  attorney,  connsellor,  clerk,  sheriff,  coroner,  or  other  per- 
son, in  any  manner  duly  selected  or  appointed  to  perform  a  ju- 
dicial or  minlaterial  service,  for  a  miBbehavior  in  hia  office  or  ' 
truBt,  or  tor  a  wilful  neglect  or  violation  ot  duty  therein;  or  for 
dlBol>edIence  to  a  lawful  mandate  of  the  court,  or  of  a  judge 
thereof,  or  ot  an  officer  authorized  to  [lerform  the  dutiee  of  such 


■  Indge 

2.  A  party  t . =.    -  , - 

llctitlous  ball  or  a  fictitious  surety,  or  for  any  deceit  or  abuse  of  a 


3  the  action  or  special  proceeding,  for  patting  In 


mandate  or  proceeding  of  the  court. 

B.  A  party  to  the  action  or  special  proceeding',  an  attomer, 
connBellor,  or  other  person,  for  the  non-payment  of  a  sum  of 
money,  ordered  or  adjudged  by  the  court  to  be  paid,  in  a  cbbc 
wbere  by  law  eiecatiou  cannot  be  awarded  for  the  coileiAion  of 
such  sum:  or  for  any  other  dlsobedieuce  to  a  lawful  mandate  of 
the  court. 

4.  A  person,  for  assuming  to  be  an  attorney  or  counsellor,  or 
Other  officer  of  the  court,  and  acting  as  such  without  aothority; 
for  rescuing  any  property  or  peraon  in  the  custody  of  an  officer, 
by  virtue  of  a  mandate  of  the  court;  for  unlawfolfy  detaining,  or 
fraudulently  and  wilfully  preventing,  or  disabling  from  attending 
or  testifying,  a  witness,  or  a  party  to  the  action  or  special  pro- 
ceeding, while  ^ing  to,  remaining  at,  or  returning  from,  the 
Bitting  where  it  is  noticed  for  trial  or  hearing;  and  for  any  other 
unlawful  interference  with  the  proceedings  therein. 

B.  A  person  subpoenaed  as  a  wttaeas,  for  refusing  or  neglecting 
to  obey  the  subpoena,  or  to  attend,  or  to  be  sworn,  or  to  answer 
as  a  witness. 

6.  A  person  duly  notified  to  attend  as  a  juror,  at  a  term  of  the 
court,  for  Improperly  Converaing  with  a  party  to  an  action  or 
•pedal  proceeding,  to  be  tried  at  that  term,  or  with  any  otber 
persMi,  In  relation  to  the  merits  of  that  action  or  special  proceed- 
ing; W  for  rec«viDK  a  conununi cation  from  any  person,  in  rela- 
tion to  the  merits  of  such  an  action  or  special  proceeding,  without 
Immediately  dlaclosiag  the  same  to  the  court. 

7.  Ad  inferior  maglBtrate,  or  a  Judge  or  other  officer  of  an  In- 
ferior court,  for  proceeding,  contrary  to  law,  in  a  cause  or  matter, 
which  has  been  removed  from  his  Jurisdiction  to  the  court  in- 
flicting the  punishment;  or  for  disobedience  to  a  lawful  order  or 
other  mandate  of  the  latter  court. 

8.  In  any  other  case,  where  an  attachment  or  any  other  pro- 
ceeding to  puniBh  for  a  contempt,  has  been  usually  adopted  and 
prarticed  In  a  court  of  record,  to  enforce  a  civil  remedy  of  a  party 
to  an  action  or  special  proceeding  in  that  court,  or  to  protect  the 
rliAt  of  B  party. 

tILB.«l,I>>r«l,Bli.t,llt.lt,(l(SR.B..IUi«d..MlilBdm.59». 
I  IS.  [Aaa'A,  IBTT.]  No  pMiilBku«at  for  aoD-v«rBo>l  ot  lm> 
torloeafory  coats. 

But  ■  person  shall  not  be  arrested  or  imprisoned,  for  the  non> 
payment  of  covta,  awarded  otherwise  than  by  a  final  judgment,  or 


I 


ti  16-20  CALENDARS,  ETC.  c.l,t.l,«.2 

a  flaal  order,  made  in  a  special  proc^^ding  inatltut^  liy  State 
writ,  except  where  aa  attoruey,  counBellor,  or  other  ofBcer  of  the 
court,  Ib  ordered  to  pay  tostH  for  tniscoaduct  as  such,  ot  a  witness 
Is  ordered  to  pay  costa  on  an  attachmeot  loi  noii'KtteiiMlanoe. 

L.  INI.Cb.  BW.IKIB.  8.,Stlie<l.,lHi«X<lm.  Ml. 

I  19*  Itf-f  mOMex  due  upon  »  ooittr«at. 

Except  In  a  case  where  it  Is  otherwise  specially  prescribed  by 
law,  ■  person  shall  not  be  arrested  or  imprisoned  for  disobedience 
tu  a  judgment  or  order,  retjuiring  the  payment  of  money  due  upon 
- — ' — ■   express  or  implied,  or  as  damages  (or  Don-pertonaaoce 


L.  1101.0)1.  aa),ll  (3R.  a,,Hb«d.,  lUi  t  Edm.  Ml.un'd. 

I  17.  [Am'd,  18QS.]  Role*  ot  oonrta  at  rcoori,  how  BMd* 
and  rrvined. 

The  justices  assigned  to  the  appellate  division  of  the  suprenu 
court  shall  meet  in  couveotion  at  the  c-aiiitol  ia  the  city  of  Albany, 
on  the  fourth  Tuesday  iu  October,  ciehteen  hundred  and  ninety- 
fire,  and  at  least  every  second  year  tnereafter.  They  must  also 
meet  from  time  to  time  at  the  same  place  wbenever  called  to- 
gether by  at  least  five  of  said  justices  at  a  time  to  be  fixed  in  the 
said  call,  a  copy  of  which  shall  be  delivered  at  least  one  week 
before  the  time  fixed  to  the  presiding  justice  of  each  dcpartmenL 
The  convention  niiist  eHtnblish  rules  of  practice  not  inconsisteDt 
with  this  act  which  shall  be  binding  upon  all  the  courts  in  thia 
State  and  all  the  judges  and  justices  thereof,  except  the  court  for 
the  trial  of  impeach  men  ts  and  tbe  court  of  appeals.  A  majority 
ot  the  members  of  such  convention  shall  constitute  a  quorum. 
The  rules  tbiis  established  are  styled  Iu  this  act  "the  general 
rules  of  practice."  The  ccnveutloii  shall  have  power  to  appoint 
and  remove  a  reporter;  and  must  alio  adopt  a  seal  for  each  de- 
partment of  the  appellate  division  ot  Ihe  supreme  court.  A  de- 
scription ot  each  of  tbe  seals  specified  in  this  sectiou  must  be 
deposite<l  and  recorded  in  the  office  of  the  secretary  ot  State  and 
must  remain  ot  record.  The  espense  of  such  seals  must  be  paid 
from  the  State  treasury. 
h.  IBSB,  cb.  *4S. 

I  IB.  Hmlea  (o  be  pnbllakcd. 

A  rule  thus  established,  or  a  general  mle  or  OTder  of  the  court 
of  appealM.  does  not  take  effect,  until  tt  has  been  publinbed  In  the 
newftpnper  published  at  Albany,  in  which  legal  noticed  ate  re- 
quired by  law  to  be  published,  once  in  each  week  for  three  ino- 
cessive  weehs. 
L.  iMI.cli,  170, 11(311.  B-.flth «].,%:  4Ed«,SB3);  I.ieM,  A.  N*. 

g  10.  [Am'd,  189S.]    OoQFtB  to  order  tslendar  printed. 

The  supreme  court  or  a  county  court  may.  from  time  to  time, 
order,  require  the  clerk  to  cause  to  be  printed  for  the  use  of 

, members  and   offlcers   thereof,   the   necessary   copies  of  the 

calendar  of  causes,  prepared  for  a  term  of  the  court.  But  this 
section  does  not  a[iply  to  the  city  and  connty  Ot  New  Vorlt. 
h.  MB.  cb.  m. 

I  ao.  [Aai'd,  1X90.1    Bspcnae  to  ke  a  ooDMtr  ohaFse. 

The  cxpenne  of  printing  the  copies  of  the  calendar  for  a  term, 
shall  be  a  charge  upon  the  county  in  which  the  term  is  held;  and 
must  be  audited,  allowed,  and  paid,  by  the  board  of  suijerrisora 
thereof,  in  like  manner  as  other  contingent  county  charges,  except 
that  tbe  expense  ot  printing  the  copiea  ot  the  calendars  for  toe 


& 


teims  of  the  appellate  division  of  the  anpreme  eonrt  wbich  bIibII 
be  a  charge  upon  the  State  and  Nhull  be  audited  by  the  comptroUai 
and  paid  out  of  the  treaEury  of  the  State. 

L.)m,eb.U(.    laaffwtSapt.l.lBM. 

g  21.  [Ani'd,  IRDB.]  Certain  paprra  mai  be  destrored. 
The  appellate  diTi«ion  of  the  supreme  court,  in  any  department, 
may,  by  order  made  at  any  term  thereof,  direct  a  county  clerk  to 
destroy  any  of  the  following  papers,  now  GlL-d,  or  hereafter  to 
bs  filed  in  hiB  office,  which  the  court  deeniH  to  have  become  use- 
leBB,  to  wit;  plcBdingB.  or  copies  of  plesdiugs  fiiniinhed  £or  the 
□Be  of  the  court:  jury  panels;  returns  of  inferior  courts,  wbich 
hare  been  embodied  in  judgment-recocds  or  judgment-rollB:  Inu- 
kaepen'  licenBea,  ten  years  old;  and  rpturua  of  election  diBtrlct 
cauTasseTS.  twenty  years  old,  which  have  been  copied,  pnTsuant 
to  law.  Into  books  preserved  in  bis  utflre.  But  tbia  provision  does 
not  authorize  the  destruction  of  a  judgment -roll,  or  a  paper  in- 
corporated or  neceaaary  to  be  incorporoted  into  a  judgment-roll. 

L.lHB.«k.»W. 

I  Xt,  "Writm,  etc..  In  nane  of  the  people,  and  In  EnvlUhi 


or  other  process  must  be  in  the  a 

And  each  writ,  process,  record,  pleadloH  01   ..    „  ._  ._ 

court,  or  before  au  offlc-pr,  must  lie  in  the  Bngliah  laiiKuage,  tuid, 
DnlesB  it  is  oral,  made  out  on  paper  or  parchment,  in  a  fair  leifibte 
character,  in  words  at  leOKtb,  and  not  nbbrcriated.  But  the 
proper  and  known  names  of  process,  and  technicnl  wordit,  may  be 
expreKaed  In  appropriate  ItniKuaKe,  as  now  is,  nnd  heretofore  has 
been   customary;  such   abbrevluiions  sb  ore  now   commonly   em- 

Kloyed  in  the  Enslish  lanttuaKC  may  be  used;  and  numbera  may 
e  expresBed  by  Arabic  hgureB.  or  B^man  numerals,  iu  the  cus- 
tomary manner. 
lft.B.a»,ll8uid«(3&.8.,llb«d.,WIi  aBdn.,  M>.<»iuoUilBted. 
I  as.  I«.|  t«B(e  aad  rclnn. 

A  writ  or  other  process  issued  ont  of  a  court  of  record,  must 
be  tested,  except  where  it  is  otherwise  specially  prescribed  by 
law.  In  the  name  of  a  judge  of  the  court.  00  any  day:  must  be  re- 
turnable within  the  time  prescribed  by  law;  or,  if  no  time  is  pre- 
Bcribf^  by  law,  within  the  time  lixed  by  the  conrt,  and  therein 
specified  for  that  pnrpose;  and  when  retarnable.  must,  together 
with  the  return  thereto,  lie  Sled  with  the  clerk,  unless  otherwise 
specially  prescribed  by  iaw. 

IB.  S.  lM,ltiL.  IMI.Oh.  390.IB7!L.  IStT.  Oh.  tTO,  I4S. 

I  S4.  Id.t  to  be  BBbacrlbed  of  Isdarsed)  whCB  epror,  «tc., 
■St  ta  Titlate. 

A  writ,  or  other  process,  issued  ont  of  a  court  of  record,  must, 
before  the  delivery  thereof  to  nn  officer  to  I*  executiHl.  be  snb- 
scribed  or  indorsed  with  the  name  of  the  officer  by  whoni,  or  by 
whose  direction  It  wan  grsnlcd.  or  the  ntlomey  for  the  imrty,  or 
the  person  at  whose  instance  it  was  issued.  A  writ  or  other  pro- 
cess thus  Bobscribed  or  indorsed,  is  not  void  or  voidable,  by  reaxun 
of  having  no  seal  or  a  wrong  seal  thereon,  or  of  any  mistake  or 
omission  in  the  tente  thereof,  or  in  the  name  of  the  clerk,  unlesB 
It  waa  isaned  by  special  order  of  the  court. 
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II  25-80  SEALS  OF  GODBTS.  c.  1, 1. 1.  a.  2 

I  BB.  [Am'd,  ISTT.]  No  dtaQBatlaaaaoe  by  reaaoB  «(  ▼«- 
MDCTi  «te. 

An  action  or  special  proceeding,  dvil  or  criminal,  in  a  court  of 
record,  la  not  discontinued  by  a  vacancy  or  change  in  the  Jndgea 
of  the  court,  or  b;  the  re-electioa  or  re-appointment  of  a  judge; 
but  it  must  be  continaed,  heard  and  determined,  by  the  court,  aa 
constituted  at  the  time  of  the  bearing  or  determination.  After  a 
judge  Is  ODt  of  office,  he  ma;  settle  a  case  or  exceptions,  or  make 
any  return  of  proceedings,  had  before  him  while  he  was  in  offlce, 
and  may  be  compelled  so  to  do,  by  the  court  in  which  the  action 
or  special  proceeding  Is  pending. 
I B. «.  m,  1 1. 

txe.  In    Nfw-Voi-Ii, 

In  the  city  and  county  of  New-York  and  In  the  county  of  Kings, 
•  special  proceeding  instituted  before  a  judge  of  a  conrt  of  record, 
or  a  proceeding  commenced  before  a  judge  of  the  court,  out  of 
court,  in  an  action  or  special  proceedmg  pending  in  n  miipt  of 
record  may  be  continued  '-"'"  >i"."  •"  ..m-.  Kn*n,.i 
other  Judges  of  the  same  ,.^^.1,  ,...u  ..be  i;uev>,  ■»  ■>  <>  im 
instituted  or  commenced  before  the  judge,  who  last  hea 
same.    (See  1  771,  poet.) 

I    ST.    [Am'd,    IHftB.]       provlslovB    reBveetlns    Ibe    aeal-    ot 

The  seal  of  the  court  of  appeals,  and  of  each  other  court  of 
record  in  the  State,  now  In  use,  shall  continue  to  be  the  seal  of 
the  court  in  which  it  is  In  use;  and  the  seal  kept  by  the  county 
clerk  ot  each  county,  shall  continue  to  be  the  seal  of  the  supreme 
court,  in  that  county,  and,  except  iu  the  fitj  and  county  of  New- 
York,  of  the  county  court  iu  that  county.  The  seal  of  the  aur- 
.  rogate  of  each  county  shall  continue  to  be  the  seat  of  the  surro- 
gate's court  of  that  county,  and  must  be  used  as  such  by  an 
officer,  who  discharges  the  duties  of  the  surrogate.  A  description 
of  each  of  the  sealH,  specified  In  this  section,  mnat  be  depoaited 
and  recorded  iu  the  offlce  of  the  secretary  of  State,  unless  It  has 
already  been  done;  and  must  remain  of  record. 

L.  ins,  eta.  Nt. 

I  as.  SeMls  at  ooasllCB. 

The  seal  kept  by  a  connty  clerk,  as  prescribed  in  the  last  sec- 
tion, shall  continue  to  be  the  seal  of  the  county,  and  mnat  be  naed 
by  him  where  he  Is  required  to  use  an  oScial  seal. 


gz».  [ 

I  30.  New  seals. 

When  the  sea!  of  a  court  is  so  injured,  that  it  cannot  be  con- 
veniently used,  the  court  must  cause  it  to  be  destroyed;  and  when 
the  seal  of  a  court  is  lost  or  destroyed,  the  court  must  cause  a 
new  seal  to  lie  made,  similar  in  all  respects  to  the  former  seal. 
which  shall  become  the  seal  of  the  court.  The  expense  of  a  new 
seal  for  a  county  clerk,  a  surrogate's  court,  or  a  local  court  In  a 
city,  must  be  paid  as  part  of  the  cootineent  expenses  of  the  county 
or  of  the  court,  as  the  ease  requires.  The  expense  of  a  new  s«al 
for  any  other  court  must  be  paid  from  the  State  treasary. 
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«.  1, 1 1,  «.  8  SITTINGS  OF  COUET8.  U  Sl-M 

ABTICLEl  THIRD. 

XUetOaneoiu  provision*  retaKng  to  (h«  aUting*  "f  tf**  court. 

B*e.  SI.  Boom*,  tmi,  ete..  how  furetatied. 

8!!.  No  llauoro,  etc.,  to  bo  »ld  In  tnnrt-Soiuo. 

SB.  Aajourament  o(  term,  }ndce  oat  ■ww«jln». 

m.  Wbu  covrt  to  be  mdjonnked  to  ■  Oij  nrtiin. 

87.  Canie*  trieil  eUewbere  Cbm  it  toort.boDM, 

18.  OoTonwT  mu  cluiico  plan  tor  boUlDg  coorti  of  recortf. 

sa.  Sneb  apimlntaeBt,  ote.,  to  be  neoidtd  did  psblt^wL 

40.  Jndn  OUT  ctaann  place  tor  hoMIni  cnnrt  of  refotil. 

41.  Actail  ■Mrtqo  nir  1>«  MUoaniad  to  iDMber  pUn. 

4i.  ruc*  tar  boMlM  couitm  Id  cttj  et  New-Iork.  bow  cbufea. 

43.  Wb«  eonrt-houM  li   unlit  to  bold   eonrt.  u»tber   plies    to  bo   ■?• 

44.  Noictkw  or  (peel*!  pnWHilBf  atattd,   Mc  br  talliu*  or  idJoaiM- 
4a,  Trial  oDCfl  commenced  maj  bo  oODtloned  bejood  tenti. 

I  81.  {Ab'A,  ISSB.]     RoaaM,  fnc^  eto^  liaw  (nrmlahe*. 

Except  where  other  provision  ia  mode  therefor  by  law,  the 
board  at  BnperviBo™  of  eat*  eounty,  and  In  The  CSty  of  New 
York  the  muDJcipil  aasemWy  thereof,  im»t  provide  each  coort 
of  record,  appointed  to  be  held  therein,  with  proper  and  conve- 
nieat  rooms  and  fnmiture,  together  n-Jth  atlendanlg,  fuel,  lights, 
■nd  Btadonery  eaitable  and  sufficient  tor  tlie  transaction  of  ita 
biulneae:  and,  upon  an  order  of  the  eonrt,  for  suitable  and  proper 
food  and  lodging  and  expenKes  for  n  Jury  kept  together  either 
dnring  the  progreHs  of  the  trial  or  after  their  rettrement  for  de- 
liberation. II  the  superrisors,  or  Baid  mDnicipal  aBsembly,  sliall 
neglect  BO  to  do.  the  court  may  order  the  sheriff  to  make  the 
requidte  prgyi^n:  and  the  expense  incnrred  Vf  him  In  carrying 
the  order  Into  effect,  when   certified  by   the   court,   is  a  county 

Oo.  Pr(>o.,IIU,»audil,  ooii»>Udated;L.  IM,  ob.  CT.    In  oBeot  Stpt.  1.  im. 

I  S3.    [Am'4,  ISTT.]    No  IlQBorB,  etc.  (O  be  aald  la  conrt- 

Strong,  BplrltoouB,  or  fermented  Itguor,  or  wine>  shall  not,  on 
aoy  preteuse  whatever,  be  sold  within  a  building  established  as  a 
conrt-house  for  holding  courts  of  record,  while  such  a  court  h 
•Itting  therein. 

IB.B.NL 


\  mledemcttiior. 
id.,i«L 

I  S4.  [AiB*4,  1895.J  AdJo«rnBient  of  eonrt  to  a,  fatarv  4»r. 
Ad7  tenn  of  a  court  of  record  may  be  adjourned  from  day  to 
day,  or  to  a  specified  future  day,  by  an  mtry  in  the  minutes. 
JnroT*  may  be  drawn  for.  and  notified  to  attend  a  term  bo  ad- 
Jonmed.  and  causes  may  be  noticed  for  trial  thereat,  as  if  It  wua 
held  by  original  appointment.  Any  judge  of  the  court  may  bo 
adjouni  a  term  thereof,  in  the  absence  of  a  anffident  nnmber  of 
Jnoge*  to  bold  the  term. 


^ 


if  36-10         TBMPORARX  CODBT-HOUSBS.     c.l,t.l,«.» 

I  SS.    [Am'd,  iSTT.]    AdlcnrameBt  of  term,  Jadv*  aot  sp- 

If  tk  judge,  aathotiied  to  hold  a  terra  of  a  court,  does  not  OHne 

to  the  plaoe  whno  the  term  is  appoiutcd  to  be  held,  before  four 
o'eloek  in  the  afternoon  of  the  day  so  appointed,  the  sberifE  or 
clerk  must  then  open  the  term,  and  farthivith  adjourn  it  to  nine 
o'clock  in  the  morning  of  the  not  daj.  If  rtjdi  a  judge  attends 
b;  lonr  o'clock  in  the  afternoon  at  the  necotid  day.  fae  nuist  open 
the  term:  otherwise  the  sheriff  or  the  clerk  must  adjourn  it  with- 

I R,  a.  in.  I »:  Ad  M..  H  U. »  nod  tl.  DouolMated  uul  ui-d. 
I  38.   (Am'd,  tarr.i   wnea  coort  to  be  ndjoaroed  1*  ■  d*T 
«rtalB. 

If,  before  four  o'clock  ot  the  second  day,  the  sheriff  or  the  clerk 
receives  from  a  judge,  anthorlied  to  bold  th«  term,  a,  written 
direction  to  adjourn  the  term  to  a  futnre  daj  certain,  he  must 
adjourn  it  accordinRlj-,  instend  of  adjourning  It  ns  prescribed  in 
the  last  secttou.    The  direction  must  be  entered  in  the  minutes  al 

I  ST.  CaoHB  tried  elsewhere  tkaa  at  eoart-kOBse. 

The  parties  to  an  sction  or  spedal  proceedinic.  pending  in  a 
court  of  record,  may,  with  the  consent  of  the  judge  who  is  to 
try  or  hear  it,  withont  a  jury,  stipulate  in  writing,  that  it  shall 
be  tried  or  heard  and  determined,  elsenrhere  than  at  the  conrt- 
honse.  The  stipulation  must  specify  the  plaee  of  trial  or  heariDg. 
and  must  bo  filed  in  the  office  of  the  clerk;  and  the  trial  or  hearing 
must  be  brought  on  upon  the  nsual  notice,  unless  otbenrise  pro- 
vided in  the  stipulation. 

I.  1S4T.  ch.  4T0.  I  41.    Sm  I  ao. 

I  38.    Goveraor  mtmr  cluiBSe  Vl«Ce  fOT  hOldlBB  coarts  ot 

If  tie  governor  deems  it  reouisite,  by  reason  of  war,  pestilence, 
ot  other  public  calamity,  or  the  danger  thereof,  that  the  iieit  en- 
suing  tern,  or  the  uext  ouauing  adjourned,  sitting,  of  the  court 
of  appeals,  or  that  tlie  next  eiiKuinp  term  of  any  other  court  of 
record,  appointed  to  be  held  elsewhere  than  in  the  city  of  New- 
York,  flbould  he  held  at  a  place,  other  than  that  where  it  is  ap- 
poinleii  to  be  held,  he  may,  by  prodarnation,  appoint  a  different 
place  within  its  district  for  the  holding  thereof;  and  nt  any  time 
thereafter  be  may  reyote  the  appointment,  and  appoint  another 
place,  or  leave  the  term  (o  be  held  at  the  place  where  it  would 
have  been  held,  but  for  bis  appointment. 
2B.a.W),(BT. 

I  30.  Sncb  appointment,  etc.,  t«  be  recorded  and  pab- 
II  shed. 

Sucb  an  appointment  or  revocation  must  be  under  the  baud  of 
the  governor,  and  filed  in  tho  office  of  (he  secretarj-  of  State;  it 
must  lie  published  in  such  newspapern  and  for  mich  fline.  as  the 
governor  directs;  and  the  evpense  of  the  publication  must  be  paid 
out  of  the  Stale  treasury. 

Id.,  IBB. 
f   40.     JndflT*   mar   ebance   place   far   holding   eoart   at 

If  a  malignant,  contagions,  or  epidemic  disense  exists  at  the 
place,  where  a  term  of  a  court  of  record  is  appointed  to  be  held. 


<■•  1. 1. 1,  a.3     TRIALS  NOT  TO  ABATE,  ETC.  |j  41^3 

and  Che  gOTeiuor  has  not  appointed,  nadpr  the  Isat  two  seiTtioTU, 
another  place  to  hold  the  same,  the  judge,  or,  if  there  are  two  or 
more,  the  chief  or  presidiug  judge,  ilesignnted  to  hold  the  tcmii 
may,  by  order,  direct  the  toim  to  bo  held  in  anotiicr  place,  desig- 
nated br  him,  n-ithin  flie  dietrict  tor  tvhicb  it  is  to  be  held.  Tbe 
order  uiiiHt  be  forthwith  filed,  in  tbe  office  of  tlie  clerk  of  the 
county  where  the  term  wan  to  be  held,  and  published  in  such 
newspapers,  and  for  auch  a  time,  ns  the  judge  directs  therein; 
and  thereafter  the  governor  shall  Dot  appoint  another  place,  tot 
holding  that  tenn. 
L.  im,  Ob.  n<,  1 1,  («  Bdm.  ^. 

I  41.    [AiB'4,  1801.]    Aetsal  aeadoik  may  be  adionmed  to 
akolker  place. 

If,  durhig  the  actual  aeBsion  of  a  term  of  a  coart  of  record,  tbe 
judge,  or  a  majority  of  the  judgen,  holdiog  the  BHOie,  deem  it 
Ineinedient,  by  reaaoo  of  war,  peatileuce  or  other  public  calauiilj', 
or  the  danger  thereof,  or  for  want  uf  suitable  ui'CoinmodatiDn, 
that  tbe  term  should  be  continued  at  the  place  where  it  ia  then 
being  held,  the  court  may,  by  order,  adjourn  the  term,  to  be  hi<ld 
at  any  other  time  and  place  within  its  district  The  court  may 
alao,  in  its  discrt'lion.  where  the  parties  ID  au  action  file  a  slipula- 
tion  that  the  same  bo  tried  at  u  place  within  the  county  where 
said  artion  ie  triable,  other  than  the  court-house,  adjourn  the 
a  to  such  place  for  the  trial  of  said  nction.    Notiot-  of  snch  an 

--'       -  t  be  given,  as  the  court  directs  by  tbe  order. 

IBOH  oC  1  9  ( t  Edm.  1st);  ua  L.  I9W,  cb.  lit,  1 3  (t  Edm.  TO)i 

f    4S.     Plaee    for    koldlBS    eoartii    Im    eltr    of    Ncir-York, 
bo*r  ekuscA. 

The  mayor,  or,  in  case  of  his  absence,  or  other  disability,  the 
recorder  of  the  city  of  New-York,  may,  b.v  proclamation,  direct 
that  the  next  ensuing  term  of  any  c'ourt.  other  than  the  court  of 
appeals,  appointed  to  be  held  In  that  fity.  shall  be  held  In  aoy 
building,  within  the  dty  of  New-York,  other  than  the  building 
where  tbe  same  ia  regularly  to  be  held,  it.  in  hts  opinion,  war, 
pestilence,  or  other  public  calamily,  or  the  danger  thereof,  or  the 
dcstmctlon  or  Injury  of  the  building,  or  tbe  want  of  suitable  ac- 
rommodatlon,  renders  it  necessary  tliat  some  other  place  sbnnld 
be  selected.  The  proclamation  must  be  published  in  two  or  more 
dally  newspapers,  published  lu  the  city  of  New- York. 
1 B.  B.  M^  ■  ■  ua  M,  DoiuaUdMHl. 

I  4S,    ^Phea  eonrt-hanse  la  anSt  to  hold  coart,  another 
pUico   t*  bo  >pvoliited. 

If  the  building  establtshed  as  a  conrt-honse  in  any  other  counly 
ia  destroyed,  or  is,  for  sny  cause,  unsafe,  inronTenlcnt.  or  niilit 
for  holding  court  therein,  the  county  judge  of  the  county  may,  bj 
■  an  order  filed  in  the  office  of  the  clerk  of  tbe  county,  appoint 
another  buildio^  in  the  vicinity  for  temporarily  holding  courts. 
Tbe  bnllding  so  appointed  becomes  the  court-boose  of  the  county, 
for  the  time  being;  and  business  transacted  therein  has  the  same 
effect,  aa  If  it  was  transacted  at  the  usn&l  place, 
[d. , «  M  and  N,  ODamhUal . 

11 
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If  44-46  TEIAL8  NOT  TO  ABATE,  ETC.     c.  1, 1. 1,  a.  a 

(  44.  No  uiUsB  <>■•  apeclal  vroceedlmv  «■>■*•€,  eta.,  hr 
fKlInn  QL'  AdJonrDBaeBC  of  court. 

WbeD  a  term  or  *  coort  fails  or  is  adjourned,  or  the  time  or 
place  of  boldiug  the  same  ia  changed,  as  prescribed  in  thia  chap- 
ter, an  action,  special  proceeding,  irrit.  procesa,  recofcnliance, 
or  other  proceeding,  civil  or  criminal,  returnable,  or  to  be  beard 
or  tried,  at  that  term,  is  not  abated.  dinconHnaed,  or  rendered  void 
thereby;  but  all  persons  are  bound  to  appear,  and  all  proceedings 
must  be  bad,  at  the  time  and  place  to  which  the  term  Is  adjourned 
or  changed,  or.  if  it  fails,  at  the  next  term,  n-itb  like  eSe<Tt  as  if 
the  term  was  held,  as  origioallf  amralated. 

L.  lar,  ohTlNi  1 9B  (4  Mm.  Ml);  L.  IM),  oil.  IH,  1 1  <«  Edm.  m . 

I  4B.    Trial  onc«  «*B*ne>eed   aaar  ke  coatlnaed   beroad 

Where  the  trial  or  bearing  of  an  liiaue  of  (act,  joined  la  an  ac- 
tion or  special  proceeding,  civil  or  criminal,  has  been  commenced 
at  a  term  of  a  court  of  record.  It  may  notn'ithstnnding  the  ex- 
piration of  the  time  appointed  for  the  term  to  continue,  be  coo- 
tinued  to  the  completion  thereof;  including,  if  the  cause  is  tried 
by  a  jury,  all  procecrlings  taken  therein  until  the  actual  discharce 
of  the  jury;  or.  if  it  is  tried  by  the  court  without  a  jury,  until  it 
Is  finally  submitted  for  a  decision  upon  the  merits. 
L.  i*n,cli.S,l1,BiB'd,    TtalBiHitlDnnipenadeiL.  ltw.cta.  1;*MIL.  IH*.  A.IO).  II 
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ARTICLE!    FIR  ST. 


Bee.  40.  jDdt«  not  1 
*T.  Jo3f  not  to  t 


B  nrUla  appMli. 

*  ._  pmctlce  in  bU  e 

0  pnclln  baton 


B).  SuIiatltDtloii  of  one  ottvti  tot  tootbet  iD  himIbI  p 
sa.  Protewllr—  '— ■■" -■  — — 


I  4«.   [Am'«,  1B9B,  189T.]      Jnd««  not  t*  Bit  Wbea   ke  la  • 
psrtri  etc.,  or  ban  not  heard  arsiiment. 

A  judge  shall  not  sit  as  Buch  in,  or  take  an?  part  in  the 
decirioD  o(,  B  came  or  matter  to  which  he  le  a  party,  or  In  which 
be  has  been  atlorne;  or  counsel,  or  in  which  he  is  interested,  or  If 
he  is  related  by  cousacguinily,  or  aftlnily  to  any  party  to  the  eon- 
troveraT  within  the  sixth  defn*ee.  The  degree  shall  be  aaeer- 
tained  by  ascending  from  the  Judge  to  the  common  ancestor,  and 
descending  to  the  party,  counting  a  degree  for  each  person  in  both 
lines,  including  the  judge  and  party,  and  excluding  the  comnion 
ancestor.  But  a  judge  of  the  court  of  appeals  shotl  not  be  dls-  . 
qualified  from  taking  part  in  the  decision  of  an  action  or  special 
proceeding  in  which  an  insurance  company  is  a  party  or  is  in- 
terested, by  reason  of  his  being  a  policyholcier  therein.  A  judge 
other  than  a  judge  of  the  court  of  appealB,  or  of  the  appellate 
division  of  the  supreme  court,  shall  not  decide  or  take  part  in 
the  decision  of  a  question,  which  was  argned  orally  In  the  court, 
when  he  was  not  present  and  sitting  therein  bb  a  jndgc. 
L.iM^eta.)niL.Un,i!h.M.  IniB«itSei>t.l,  UR. 
I  4T.  Judve  not  to  be  inteFeated  in  eoats. 
A  Jadge  shall  not^  directly  or  indirectly,  be  'nterested  in  the 
costs  of  an  action  or  Bpecisl  proceeding,  brought  before  him,  or 
in  a  court  of  which  be  is,  or  is  entitled  to  act  as  a  member,  except 
an  action  or  a  special  proceeding  to  which  he  is  a  patty,  or  in 
which  lie  Is  Interested. 
S  R.  B.  Z7S,  Put  S,  cb.  «,  Ut.  1.  part  ot  |  G. 

1  48.  [Am'd,  188B.]  DlsabllltT  •>'  Jndce  In  eertnlD  nppeala. 
A  jadge  of  a  court  of  record  is  not  disqualified,  from  hearing  or 
deddtng  an  action  or  special  proceeding,  matter  or  question,  by 
resMOD  of  hU  being  a  resident  or  tax.payer  of  a  town,  Tillage,  city, 
or  eonnty,  interested  therein. 
L.  ISBG,  eb,  MO. 


> 


H  46~B2  JtTDOHS.  c.  1,  t.  2,  b.  1 

I  40.   Jndve    or    JndBC'I    >«Fliaer    not    to    practice    Id    hia 

A  judge  sliall  not  practioe  or  act  ss  an  attorney  or  couaaeUor, 
in  a  court  a!  wbish  be  is.  or  is  eotitled  to  act  as  a  meinlwr,  or  la 
a  ease  originating  in  that  courl.  A  law  pnrtner  of,  or  person 
connect(.>d  la  lair  busineBH  with  n  judge,  ahall  not  practice  or  act 
OB  an  nttorucy  or  couoBellor,  in  a  court,  o(  which  the  judge  is, 
or  is  entitled  to  net  as  a  member,  or  in  a  cnuse  originating  in 
that  court;  except  where  the  latter  is  a  member  of  a  court,  ex- 
offido,  and  does  not  ofljciate  or  take  part,  as  a  member  o(  that 
court.  In  any  of  the  proceedings  therein.  An  ei-offido  judge  ahall 
not,  directly  or  indirectly,  be  interested  in  the  costs,  or  the  com- 
penaation  of  an  attorney  or  counsellor,  in  the  court  of  which  he 
>e  ez-officio  a  judge. 

a  B.  S.  2TD,  I  4,  BDd  pirt  of  I  B;  K  1839,  eta.  SOS.  ai  am'd  br  L,  1B41, 
eb.  2TI:  iDd  Id,.  cH.  MS:  L.  IMT.  cb.  Ssvt,  put  of  >  ei;  L.  IStf.  cb.  4T0. 
U  *8.  BO.  .Dd  p.rt  of  f  M. 

I  BO.  [Am'd,  ISTT.]  Jndse'"  parUcr  or  clerk  not  to  time- 
tice  before  lilm)  JadBe  not  to  yraetlee  In  m.  eaaae  ivhleli 
ksB  been  before  bin. 

The  law  partner  or  clerk  of  a  judge  sball  not  practice  before 
him.  aa  attorney  or  counsellor  in  any  cause,  or  be  employed  in 
any  cause  which  originated  before  him.  A  judge  shall  not  act 
■■  attorney  or  counsellor  in  nny  nttion  or  special  proceedlDg, 
which  has  been  before  him  in  his  official  character. 
I..  IM!,  cb.  470.  pirt  ot  )  DI,  and  |  B2  (3  n.  S..  6th  ed.,  387.  iK;  *  Bdm. 

I  Bl.  jBdKe  aot  to  t«ke  tees  for  advlfse  In  oortkln  easMk 

A  judge  or  other  judicial  officer,  shall  not  demand  or  receire  a 
fee  or  other  compensation,  Tor  giving-  his  adsico  in  a  matter  or 
thing  pending  before  him,  or  which  he  has  reason  to  believe  will 
be  brought  before  him  for  deciaion;  or  tor  preparing  a  paper  or 
other  proceeding,  relating  to  such  a  satter  or  thing;  except  a 

fistice  of  the  i)euce,  in  a  case  where  a  fee  is  expressly  allowed  to 
Im  by  law. 

3  B.  8.  3».  I  e  (S  R.  S.,  Btb  id..  4M:  S  Edm.  185).  ini'd. 

I  BZ.  (Am-d,  18»e.1  Snb-tltntloD  of  one  oOlcer  for  BBother 
IB  •pcelnl  procecdlDV. 

In  case  of  the  death,  sickness,  resignatlou,  removal  from  office, 
absence  from  the  eouuty,  or  other  disability  ot  an  officer  before 
whom  or  in  whose  court  a  special  proceeding  has  been  instituted, 
where  no  express  provision  is  mmile  by  law  for  the  continuance 
thereof,  it  may  be  coutluucd  befure  tlie  officer's  successor,  or  any 
other  officer  residing  in  the  same  cuuty,  before  whom  It  might 
have  been  originslly  instituted;  or,  if  there  is  no  such  officer  In 
the  same  county  or  in  case  such  oIscct  be  disqnaliScd,  then  before 
an  officer  in  an  adjoining  county,  who  would  originally  have  bad 
jurisdiction  of  the  subjd  matter,  if  It  had  occurred  or  existed 
In  the  latter  county;  and  in  case  such  special  proceeding  be  pend- 
ing in  fl  county  court  and  the  county  judge  of  the  county  be  dis- 
qualified to  hear  and  decide  the  same,  then  In  Hoch  case  all  fur- 
ttier  proceedings  therein  may  l>e  had  in  the  county  court  of  any 
adjoining  county,. which  court  shall  hare  jurisdiction  to  hear,  try 
and  determine  the  sniue  and  to  enforce  its  order, 

!IR.S,  3St.l91  (3R,S.,  sih  ed.,4n;2Bdm.9ffi)i  L.  ISW,  ob.ns.    Id •Oaot Btpt.  1, 


e.  1. 1.  2,  a.  1  JDDOB8.  II  Sfr« 

I  B3.    ProceedlBCH  before  ■abatitnted  oflloer. 

At  the  time  and  plate  apetifieU  lii  a  nutice  or  order,  (or  »  paxtf 
to  appenr,  or  tor  aaj  other  proceeding  to  be  taken,  or  at  the  time 
and  place  specified  in  the  Dotleo  to  be  giveD,  as  prescribed  in  tlila 
section,  the  officer  Bubxtituted  ax  preacribed  in  the  last  wctlon,  oi 
in  any  other  proviHiou  of  law.  to  contlcne  a  special  proceeding 
instituted  before  another,  way  act,  with  respect  to  the  special  pro- 
ceedinic.  as  it  it  had  beea  uruciQally  instituted  beturc  him.  But  a 
pntcqpiling  shall  not  be  taken  befor*  a  substituted  officer,  at  a 
time  or  place,  other  than  that  specified  in  the  original  notice  or 
.order,  until  nuUce  of  the  sabstitution,  and  of  the  time  and  place 
appointed  fur  the  proceeding  to  be  talicn,  has  be«n  KiTen.  eithpr 
by  personal  service  or  by  publication,  iu  such  manner  and  for 
such  time  as  the  substituted  ollicer  directs,  to  each  party  who 
may  be  effected*  thereby,  and  who  has  not  anwared  before  either 
officer.  Where,  after  a  bearing  has  been  commenced,  It  is  ad- 
jourtked  to  the  next  Judicial  day,  each  day  to  nhlch  it  is  su  ad- 
journed, is  regarded,  tor  the  purposes  of  this  section,  as  the  day 
specified  in  the  original  notice  or  order,  or  in  the  notice  to  aK*ear 
before  the  substituted  (^cer,  as  the  case  requires. 


t  B4,  Jnltvc  to  aie  certlfl««fe  of  ase,  cte. 
A  Judge  o(  a  court  of  record  must,  within  ten  days  after  h« 
enters  on  the  duties  of  bis  office,  make  and  sign  a  certificate,  ttat' 
iDg  his  age,  and  the  time  when  his  official  term  will  expire,  either 
by  completion  of  a  full  term,  or  by  reason  of  the  disability  of  age, 
preaiirlbed  in  the  constitution.  The  certilicnte  must  be  filed  in 
the  office  of  tbe  secretary  of  State,  who  must  keev  a  record  oi 
the  time  of  the  commencement  and  termination  of  the  official 
tetm,  of  each  jndge  of  a  court  of  record. 
L.  inD,«k.St,IB(7Mm.  «■). 


dm,-,;.^:^, Google  ■. 


§g  SO-M  ATTORKBTS. 

ARTICLB  BBCOIfD, 

Attcmeyt  and  eotmmllora  at  km), 

•k.  SB.  Putj  miT  aDprnr  lo  penoa  or  b^r  attorfHr. 
fil.  BnlBI,   bow   chmnjKl, 
MS,  Bxemptloiifi  to  grftdutca  of  nrtaln  law  Hboolfl- 


I  OS.  FtatT  nsr  >ppeBP  !■  penoia  or  br  Bttorncr. 

A  party  to  a  civil  action,  who  is  o(  full  age,  mar  proaecate  or 
delead  toe  same  in  person  or  by  attoraey,  at  his  election,  nnlcM 
he  haa  been  judiciall?  declared  to  be  incompetent  to  manage  his 
affairs.  Eacb  provision  of  this  act,  relating  to  the  conduct  at  an 
action,  'Wherein  the  attorne;  for  the  party  is  mentioned,  include* 
a  partT  proaecuting  or  dt^fending  in  persoa,  unless  otherwise 
speciallr  prescribed  therein,  or  unless  that  construction  is  mani- 
fest]; repugnant  to  the  context.  If  a  party  has  an  attorney  in 
the  action,  he  cannot  appear  to  act  In  i^raon,  where  an  attorney 
may  appear  or  act  either  by  special  provision  of  law,  or  by  the 
course  and  practice  of  the  court. 

I  SS.   [Am'd,  18SK.]    KxBmliiHtlon  a»d  admlulOB  of  attoF- 

',  applyinj;  to  be  admitted  to 

._    ir  in  the  courts  of  record  of 

the  State,  mnst  be  examined  and  lieenned  to  practice  as  herein 
prescribed,  A  Slate  board  of  law  examiners  ib  hereby  created, 
to  consist  of  three  members  of  the  bar,  of  nt  least  ten  years 
slanding,  who  shall  be  appointed  from  time  to  time,  by  the  coart 
of  appeals,  and  shall-  hold  office  as  a  member  of  sucfa  board  for 
a  term  of  three  years,  except  \mder  the  first  appointment  which 
shall  l>e  for  terms  of  one,  two  and  three  years  respectively,  until 
the  appointment  of  his  BUccesBor.  Such  court  ahall  prescr.be 
rules  providing  for  a  uniform  system  of  examination  which  shall 

SovMTi  such  board  of  law  examiners  in  the  performance  of  its 
utles  and  Bhall  fix  the  compensation  of  Its  members.  There 
shall  be  examinations  of  all  persons  applylnif  for  admlBsion  to 
practice  as  nttomejs  and  counselora-at-law  at  least  twice  In  each 
year  In  each  Jodiclal  department  and  at  such  other  times  and 
places  as  the  court  of  apneala  may  direct.  Every  person  applying 
for  such  examination  shall  pay  such  fee,  not  to  exceed  fifteen 


fl.l.  t.S.a.a  ATTORNEVa  §§57-54 

dollars,  as  may  be  fixed  by  the  court  of  nppenls  ns  uecossary  to 
cover  the  cost  of  auch  examinatiou.  On  payment  of  one  examina- 
tion fee  tlie  applleant  Blialt  b<'  entitled  to  the  iirlvilcBi!  of  not  ei- 
ceediag  three  eiamfnationB.  Such  board  shall  certify  to  the  ai>- 
pellate  diyiaion  of  the  supreme  court  ot  the  department  in  which 
each  candidate  has  resided  for  the  past  Hi.i  months  every  nergon 
who  shall  pass  the  eiaiuination,  jirovided  each  person  Bhall  have 
In  other  respects  complied  with  the  rules  rettolating  admission  to 
practice  as  attorneys  and  counselors,  which  fact  shall  be  deter- 
mined by  said  board  before  examination.  Upon  such  certi^cate. 
It  the  appellate  division  of  the  supreme  court  shall  find  such  per- 
son Is  of  good  moral  character,  it  shall  enter  an  order  licensing 
and  admitting  him  to  practice  as  an  attorney  and  counselor  Id  all 
coarts  of  the  State.  Race  or  sex  ehull  constitute  no  cause  for  re- 
fusing any  person  eiamination  or  admission  to  practice.  Any 
fraudulent  act  or  represent  ill  ton  by  an  applicant  iu  connection 
trith  bis  application  or  admission  shall  be  siilficlent  cause  for  the 
revoeation  of  his  license  by  the  appellate  division  of  the  supreme 
court  granting  the  same.  Such  board  shall  render  doriuK  the 
month  of  January,  nu  annual  accouut  of  all  their  receipts  and 
disbursements  to  the  court  of  appbuls.  The  court  of  appeiUs  may 
make  such  provisions  as  it  shall  deem  proper  for  admission  of 
i)eriwins  who  Lave  been  admitted  to  pracUuo  in  other  States  or 


i  ST.    [Am'd,  IHBSO    Ralci,  how  cbanBCd.. 

The  rules  established  by  the  court  of  ai)i)eale.  touching  the  ad- 
mission ot  attorneys  and  counselors  to  practice  iu  the  courts  ot 
record  of  liie  Slate,  BhaJi  not  be  changed  or  amended,  except  by 
a  majority  of  the  judges  of  that  court.  A  co|iy  ot  each  amend- 
ment to  such  rules  uiuDt,  within  &vv  days  after  it  is  ndopted.  be 
filed  iu  the  office  ot  the  secretory  of  State;  who  must  tronsmit  a 
printed  copy  thereof  to  the  clerk  of  each  county,  aud  to  the  pre- 
siding justice  of  the  ajip<-llate  divisiou  of  the  sii]>reme  court,  in 
each  judicial  department,  end  also  cause  the.  same  to  be  pub- 
lished in  the  next  ensuing  volume  of  the  session  laws. 
L.  isae,  eb.  »«. 

I  BS.    [Am'd,    lHfl3.]    Exemptlann   ta  BrailasteB   of  certain 

Nothing  contained  in  the  Inst  Iwo  sections  prevents  the  court 
of  appeals  from  dispensing,  in  the  rules  established  by  t.  witb 
the  whole  or  any  part  of  the  stated  iieriod  ot  clerkship,  reiuired 
from  an  applicant,  or  with  an  exnminntion.  where  tlie  applicant 
is  a  graduate  of  the  Albany  law  school,  ibe  law  department  of 
TTnlon  univeTBlfy,  or  of  the  Inw  department  of  the  university  of 
the  city  of  New  York,  or  of  the  law  school  of  Columbia  College, 

-■■      ■  ■   -     -  namilttnCnllet'e,  nrof  thelaw  8cb<».l 

1,  and  ihe  New  York  law  school,  aud 
a  QpoD  bis  application  for  admission.  ' 

i.]    Attorner's  o«th  of  alKc«,  nnd  c«rtlfl> 

■d  as  TireRcrib" 
Dn.  take  thi'  c 


^ 
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nllon-pi]  by  Inn-,  must  tteliror  to  the  person  admitled,  a  certificate 
UDder  bin  hand  aud  utfii^ial  seal,  atatitig  that  such  peiBOD  hft*  beeo 
so  admilted,  and  that  he  has  taken  and  aubacribed  tbe  conatitll- 
tlonal  oath  of  offira  as  prescribed  in  thi»  eection. 


i  60>   Attorneys  reitldliiB  In  ndjolnlnv  Btalo* 

A  person,  resularly  admitted  lu  practice  as  attorney  and  ooan- 
■elior,  in  the  coiirta  of  record  of  the  State,  whoae  olflee  for  the 
tranBucllon  tit  law  bualuess  is  withiu  the  State,  may  practice  am 
Buch  attorney  or  colinBcltor.  although  he  reiiideB  in  an  adjohiiDs 
Btate.  But  aerriee  of  a  i]a|>er.  which  misbt  be  made  npon  him  at 
his  realdcnce.  if  he  nui  a  r«4ident  of  the  State,  may  be  made 
upon  him,  by  depositiog  the  paper  in  a  poat-otEce  In  the  dty  or 
town  where  hiB  oflice  Is  located,  properly  nclosed  in  a  pos^ld 
wrapiier,  directed  to  him  at  bia  office.  A  serTice  thua  made  ia 
equivalent  to  personal  service  upon  him. 

L.    1860.   cb.    ITU.    !    1    (0   Edm.    TM|. 


i  62.    SkerlVa,  etc.,  not  to  vmullce. 

A  ahcrin.  under  sheriff,  depuiy-aher  ff,  aheriff's  clerk,  constable, 
coroner,  crier,  or  attendant  of  a  court,  shull  not,  durins  bis  con- 
tinuance ill  office,  practice  aa  an  attorney  or  coiiusellor  In  any 

I  «S.  [Aai'd,  1HT9,  1888.]  None  fcU  atlOPBCra  t*  prKCtiee  1b 
Mew  York  ottv. 

A  person  ehall  not  ask  or  receive,  directly  or  indirectly,  com- 
peiisntiou  for  npiK-iirinK  as  attorney  in  a  court  or  before  any 
magistrate  in  the  city  of  New  York,  or  make  it  a  buainess  to 
practice  as  an  nttorney  in  a  court  or  before  n  magistrate  in  said 
city,  unless  he  has  been  rcKiilarty  admitted  to  practice,  as  nu  at- 
torney or  counsellor,  in  the  courts  of  record  of  the  Ktatc. 

L.  isat,  ch,  M.  i  1 1  and  Id.,  cb.  S8, 1 1 ;  L.  I8W.  ob.  Sit.   In  effect  Jose  1.  ISM. 

I  «4.  (Ani'd.  1608.]  PeDBltr  for  vlolntlon,  or  ■nB*rln« 
violation  of  Inat  section. 

A  person  who  violates  the  last  eection  is  gniilty  of  a  misde- 
meanor, and  shall  be  punished  by  iniprisonmeot  in  the  county 
jail,  not  eiceediuK  one  month,  ur  by  a  fine  of  not  Icsr  than  one 
hundred  dollars  or  more  than  two  hundred  end  fitt.v  dollars,  or  by 
both  such  Gne  and  imprisonment.  A  judee.  juHtice  or  magis- 
trate within  tbe  city  of  New  York  who  knowiugly  permits  to 
practice  in  bis  court,  a  person,  who  has  not  been  regularly  ad- 
mitted to  practice  in  the  courts  of  record  of  thi»i  stale,  in  guilty 
of  a  misdemeanor,  and  shall  1)e  punished  as  prescribed  in  this  sec- 
tion. But  this  and  the  last  section  do  not  apply  to  a  caae  wltere 
a  peraon  appears  in  a  cause  to  which  he  ix  a  party. 
ld.:B«lltatcb.<e4!  L,  19K,cb.  tl«.    Id einct  June  1. IIK. 
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I  4S.  Daatk  or  dlnabllltr  vt  iLttorBeri  vFoceeaiBa;*  tb«r*- 

If  an  ntlomey  dieB,  ia  rtmovpii  or  BimpenJpd,  or  otht^mlae  be- 
comes disable  to  Rct,  lit  mij  tiuit?  b<?(ort'  judKtnfiit  iu  nn  ii:;tlon, 
no  further  proceeding  aball  be  taken  in  the  actiua.  asainst  the 
party  (or  whom  be  appearei.,  uiitil  thirly  days  after  notice  to 
BppoiQt  nnather  attorney,  has  been  given  to  that  party,  either 
personaJly.  or  in  Buch  other  maaner  ai  the  court  directs. 
1  b:  3.  »T,  t  n  (S  B.  B.,  EtH  ed.,  4TT;  2  Edm.  206). 
i  ««.  [An'd,  18T&,  1899.)    AttarBcy'o  and  conmicllor'a  oom- 

peBMttlOB. 

The  eompeniBtion  of  an  attorney  or  caunselior  for  hia  services 
is  governed  by  agreement,  expreee  or  implied,  which  ia  not  re- 
Btrained  by  law.  From  the  commencement  of  an  action  or  apecial 
proceeding,  or  the  service  of  an  unsu'er  containing  a  counter- 
claim, the  attorney  who  up|>eurH  for  a  party  baB  a  lien  upon 
his  client's  cause  of  action,  claim  or  counterclaim,  which  attacheB 
to  a  verdict,  report,  decision.  jndgTneut  or  final  order  in  his 
clieot'e  favor,  and  the  proceeds  thereof  in  whosesoever  hands  they 
may  cot"et  and  the  lien  can  not  be  affei^teil  by  any  settlement 
btrtween  the  parties  before  or  after  judgment  or  Snal  order.,  llie 
court  upon  the  petition  of  the  client  or  attorney  may  determine 
ftnii  enforce  the  lien. 
CO.  FroclMSi  L.  19Wi  ch.  ei.   In  dffBct  Sept.  1,  ISW. 

I  er.  [Au'd,  i8»a.]    i 

An  attorney  and  cou  ,  ...,._... 

practice,  crime  or  misdemeanor,  or.  who  is  guilty  of  any  fraud 
or  deceit  in  proceediagB  by  which  he  was  admitted  to  practice  as 
an  attorney  and  counselor  of  the  courts  o(  record  ol  tbis  stste, 
may  be  suspended  from  practice  or  removed  from  office,  by  the 
appellate  d  vision  of  tbc  supreme  court.  Any  person  being  an  at- 
torney 8«d  couuBelor-Ht-law,  who  shail  be  couvitted  of  a  felony, 
shall,  upon  such  conviction,  cease  to  be  an  attorney  and  counselor- 
at-law,  or  to  he  competent  to  practice  law  as  such.  Wlionever 
•ny  attorney  and  tounselor-at-law  shall  be  coiivicled  of  a  felony 
there jnay  lie  presented  to  the  ap|>ellnte  division  uf  the  supreme 
conrt  a  certified  or  exemplified  copy  of  the  jiidgnieiit  of  such  con- 
viction, and  thereupon  the  name  of  the  person  so  convicted  shall, 
by  order  of  the  court,  be  stricken  from  the  roll  of  nttnmeyB. 
Upon  a  reversal  of  such  conviction,  or  pardon  by  the  president  of 
the  United  Rtntea  or  governor  of  this  state,  the  appellate  division 
■hall  have  power  to  vacate  or  modify  Bucb  order  of  debarment, 

I.,  isu,   eta.   »M. 

I  OS.  [An'd,  189B,  189A.]     Hoat  be  on  notice. 

Before  nn  attorney  or  counselor  is  suspended  or  removed,  as  pre- 
scribed in  llie  last  section,  n  copy  of  the  charet's  aguinat  him 
must  be  delivered  lo  him,  nnd  he  must  be  allowed  an  opportunity 
of  Iieiiig  beard  in  his  ('rfcnr^e.  If  Hbiili  le  the  dtity  of  anv  dis- 
trict atl<irney  williin  the  depnrUueut.  when  so  dcsifin riled  by 
the  epprDate  division  of  the  supreme  court,  lo  priidccnte  till 
cases  for  the  retnoval  or  suspension  of  atlorne.rn  and  counselors 
as  at<HV«nid.  The  presidini:  Jnstlce  of  the  appellate  division  mak- 
ing the  aaid  order  of  designslion  uforesnid,  or  the  order  of 
refcrence  in  socb  cases,  may  make  an  order  direciiuK  (he  ei- 
penses  of  such  proceedings  to  be  paid  liy  the  county  treasurer 
of  the  county  wnere  the  attorney  or  counselor  removed  or  sus- 
pended, or  against  whom  -charges  were  made  as  aforesaid,  had 


ATT0:^JEY8. 


his  Inst  knou-D  place  of  r«iideDC«  or  principal  piace  of  buaineifl, 
whicb   exp^DSPH  HhnlT  be  a  cbarge  upon  such  coanty. 

L.    1885.    cb.    840^    L.    1898.    eh.   887.      )n   tlffH    Bfpl.    1,    1803. 


The  siiBpensioL __  _.   ___ 

supreme  court,   operates  as  a  iuspeusion  or  removal   in   eveir 
court  of  the  state. 

I  TO.   PualHlinicnt  for  dec«ll,  « 

An  atlorui'y  or  counselor,  who  Is 

BJou,  or  coiinoiitB  to  any  (li'ceit  or  pa ,  

the  court  nr  a  tiarty,  lortells,  to  ttie  parly  injured  by  his  deceit  o 
ootlnsiou.  treble  damages.    He  [e  also  guilty  of  a  misdemeanor. 

B  R.  3,  2»T,  I  ng  (3  R.  H„  Gtb  fd..  ITT;  2  Eldm.  298).  Se«  Penal  Codf,  |  148. 
t  71.  III.)  (OF  wllfMl  d«lar  of  •ellOB. 

An  attorney  or  oounselur,  who  wilfully  delays  his  cUpnt's  cause, 
with  a  view  to  his  own  Rain,  or  wilfully  receives  niouey,  or  an  al- 
lowance for  or  on  account  of  money,  which  be  has  not  laid  «nt 
or  become  answerable  for,  forfeits  to  the  party  injured,  treble 
damages. 

I  72.   Aftorii«r  not  to  l*nd  hia  >■■>«. 

If  an  attorney  knowingly  permits  a  person  not  being  his  general 
law  partner,  or  ir  clerk  in  his  office,  to  sue  out  a  mandate,  or  to 
prosecute  or  defend  an  action  In  hfs  name,  he,  and  the  person 
who  so  uKos  his  naiue,  each  forfeits  to  tbe  party,  against  whom 
the  mandate  has  been  eued  out,  or  the  action  prosecuted  or  de- 
fended, the  sum  ot  fifty  dollars,  to  b«  recovered  In  an  action. 
Id..  }  TO,  ■m'd. 

i  73.  Attoraey  aot  to  bar  cIbIh. 

.<^n  attorney  or  counsellor  shall  not,  directly  or  Indirectly,  buy, 
or  be  in  any  manner  interented  in  buying,  a  bond,  promiBBorv 
note,  bill  of  exchange,  book-debt,  or  other  thing  in  action,  witn 
the  intent  and  lor  the  purpose  of  bringing  an  action  thereSn. 

M..  i  11. 

i  74.  [Am'd,  1H79.]    Certnlm  !«■■■  proktblted. 

An  attorney  or  connscllor  shall  not,  by  himself,  or  by  or  In  the 
name  of  another  person,  either  before  or  after  action  brought, 
promise  or  givi',  or  procure  to  be  promised  or  given,  a  valuable 
CO  Q  sill  era  Hon  to  any  person,  ns  an  inducement  to  pliiciug.  or  In 
consideration  of  having  placed,  Ir  his  hands,  or  in  the  hands  of 
another  person,  n  detnanil  of  any  kind,  for  the  purpose  of  bring- 
iiiK  an  action  ilu-rcn.  But  this  Heetinn  dues  not  apply  to  nn 
agreement  between  Hitiimeys  and  connaellors,  or  either,  to  divide 
Ix'tween  themselves  the  compensation  to  be  received. 
■--.  !  72^ 

1  TCI.  Penaltr. 

An  attorney  or  eounBellor.  who  violates  eilher  of  the  last  two 
sc-ciiona,  In  cnilty  of  n  mindemennor;  nnd,  on  conviction  thereof, 
sbnll  lie  puiiliihed  accordingly,  and  must  be  removed  from  office  bj 
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)  TS.   LlmltatloB  ot  precedlBB  •eetloDB. 

The  last  three  sections  do  not  prohibit  the  rcc('i|if,  by  on  attor- 
ney or  couneellor,  of  a  bond,  promissory  note,  bill  o(  ejchange, 
book-debt,  or  other  thing  in  a«ion,  in  pnyment  for  i>ro[>erty  wid, 
or  (or  servlccB  actually  rendered,  or  for  a  debt  antecedently  con- 
tracted; or  from  baying  or  receiving  a,  bill  of  eichang*.  draft,  or 
other  thin);  in  aetlnn  for  the  purpose  of  remittance,  and  witbout 
intent  to  violate  either  of  those  Beetlons. 

2  a.   B.  sai.  I  71. 

I  77*   Same  rule  irbcn  pitrt)'  proBecBtri  to  per'on, 

I'Lc  last  four  seetione  apply  to  a  person  prosecuting  nn  action 
in  |)erson,  tvho  does  nn  act,  whicb  an  attorney  or  counsellor  la 
therein ,  forbidden  to  do. 

L.  1847.  cb.  4T0,  p*rt  ot  |  47  (4  Edm.  GBO). 

t  TB.  Pmrtaer  of  dlatrlct-Altaraer,  etc.,  not  to  defend 
pr  tMCff  at  Ions* 

An  dttomcy  or  coDOaellor  shall  not.  directly  or  indirectly,  ad' 
Tine  concerning,  aid,  or  tuke  any  part  in,  the  (lefeace  of  an  aftton 
or  apccinl  proceeding,  civil  or  crimtuai,  brought,  carried  on,  aided, 
adTOcated,  or  prosecuted,  as  nftorney-geueral,  district -attorney, 
or  other  public  prosecutor,  hy  a  person  with  whom  he  is  inter- 
ested or  connected,  either  directly  or  indirectly,  as  a  law  partner; 
or  take  or  receive,  directly  or  Indirectly,  frotn  a  (lefendaut 
therein,  or-  other  person,  a  fee.  gratuity,  or  reward,  for  or  upon 
any  cause,  consideration,  prelcnce,  HndPrstnndinK.  or  agroeuient 
nhntever,  either  express  or  implied,  having  relation  thereto,  or 
th*  prosecution  or  defence  thereof. 

L.  18*8.  ch.  lao,  I- 1  (4  Edm.  584),  amd.   S*e  Penul  CoHa.  |  eiU, 

f  T9.  Attoraer  BOt  *o  defend  when  he  kiH  been  public 
vroaecator. 

An  attorney  or  counsellor,  fcho  hns  brought,  carried  on,  aided,  ad- 
vocated, or  prosecuted,  or  ijas  been  iu  anj;  wise  connected  with,  an 
action  or  apeciftl  proceeding,  civil  or  criminal,  as  attorney-general, 
district-attorney,  or  other  public  prosecutor,  aball  not,  at  any 
time  therwider,  directly  or  indirectly,  advise  concerning,  aid,  or 
take  any  part  in.  the  defence  thereof;  or  take  or  receive,  either 
directly  or  indirectly,  from  a  defendant  (herein,  or  other  person, 
a  fee,  gratuity,  or  reward,  foe  or  upon  any  cause,  consideration, 
pretence,  understand iog,  or  agreement,  either  cipress  or  Implied, 
having  relation  thereto,  or  to  the  prosecution  or  defence  thereof. 

Id..  )  2,  aiu'd.     HVB  PcuHl  CuW.  i  ti7U. 

I  SO.   Penallr. 

An  attorney  or  counsellor,  who  violates  either  of  the  last  two 
sections,  is  guilty  of  a  misdemeanor;  and.  on  conviction  thereof. 
Qball  be  punished  accordingly,  and  must  be  removed  from  office 
by  the  Kupreme  court. 

Id.,   i  S. 

f  81.   Uvltatloa  af  proTl>lsBii. 

ThlB  artiele  does  not  prohibit  nn  attorney  or  counsellor  from 
detendiop  himaelf  in  person,  if  prosecuted  either  civilly  or  crim- 
inallj. 

U;  I  4.     B»  t-*wl  Codi.  I  «T1. 


dm,-,;.^:^,  Google 
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ARTICI.B  THIRI>. 

Qenerat  provisions  concerning  certain  ministeriaJ  office  »,  roM- 
n'ctcd  with  the  adminiatratijn  of  Jtuitice  ;  awd  sptciiil  provi- 
stoiiit  coneei^ijig  officer*  of  that  aeieription,  attached  to  two  or 

Sec.  82.  QiiallllFationi  ot  ttenotniibsr. 

SG.  HLenocTBpben  to  tunildi  gntoftoDdr  coplea  ot  procenlliici  to  Jndg*. 


99.  Penally  for  noglept  o(  offlcer  to  ittma  court. 

{  NX.   annimcntloiiB  ot  HteDanrBphcr. 

Bach  xtcnograpUer,  suocifiud  in  this  act,  is  no  oQicer  of  the  court 
or  ooiirtB,  for  or  by  wiiith  bt  \a  apiwiiiled;  and,  before  entering 
npoa  tlie  discbar^e  of  hla  duliex,  must  subiicribe  tbc  coiistitu- 
tionnl  o«th  at  office,  and  file  the  Bame  in  the  otBce  of  the  dcrk 
of  Ibe  court,  or,  in  the  Eupreine  court,  in  tbe  office  of  the  clerk  of 
tbi>  county  where  tbe  term  fiita.  or  the  judge  resides,  by  ivhich  or 
by  whom  be  is  appointed.  A  perBon  shall  riot  be  nppointeii  to  the 
office-  ot  Btenogrnpher,  unlesB  he  is  skilled  in  tlie  stenoKmphic  srt 
I  S3.  [Am'd,  1H»»,  1902.7  iimrraX  dntr  ot  •(eaaxritpliorHi 
notPH  i*b«n  to  be  fllrd. 

BiLch  stenographer  spocifleil  in  Ihin  !\<-%  uiimt.  fnke  full  vU-n- 
oj-rapiiic  notiw  of  the  testimony  and  ot  ilII  otber  proceedings  in 
each  cause  tried  or  heard.  The  court,  or  a  judpe  thereof,  niH)-. 
in  its  or  his  diHcretliiu,  ugion  or  without  an  appliention  for  that 
I>urpow'  make  un  order  directitis  the  Btcuographcr  to  file  with  the 
derk,  forthwith  or  within  a  spei'ificil  lime,  the  original  stenogro- 
phic  notes  tnkfu  upon  a  trial  or  hearinR,  whereupon  the  stenogra- 
pher must  file  the  snnie  aeconlingiy.  Snch  steuogrupher  shnll 
■  lake  conijilete  stcnogrnphic  notes  of  each  ruling  or  ilecisiton 
of  the  presiding  judge,  and  when  the  trial  la  by  Jury  cnrti 
and  every  remark  or  comment  of  snch  jndgc  during  the 
trial,  when  requested  bo  to  do  by  either  party,  together  with 
inch  and  every  exception  Inken  to  any  such  ruling,  decision, 
remark  or  comment  by  or  on  behalf  of  any  party  to  the  action. 
•n  coHe  of  an  appeal,  every  remark  or  ciimment  of  such  judge 
during  the  trial,  duly  esee|)ti'd  to.  shall  be  the  subject  of  review, 
but  the  ease  and  exccplions  on  appi'al  shall  be  settled  by  (he 
trial  justice  as  now  provided  by  litw.  After  Any  such  ruling, 
■tecision,  remark  or  comment  hns  been  made  the  aaiae  sluUI 
nut  he  altered  or  amended  by  the  stunogrnpher,  or  the  judge 
l>residing  at  the  trial  without  the  consent  of  the  party  excepting 
(hereto  wh<-tber  the  same  ix  made  during  tbe  charge  uf  the 
court  to  the  jury  or  at  any  other  time  during  the  trial.  The 
stenographer  xhall,  u|K>n  tbe  payment  of  his  fees  allowed  by  law 
(beretor.  furnish  a  certified  lr(iti?<cript  of  the  whole  or  any  part 
of  bis  minutes,  in  any  case  refwrtcd  by  him,  to  any  party  to  the 
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I  84.   Notei),  hoTT  preaerred)  irbeii  vrrltten  ont. 

Tlip  original  Btenographic  iiotea,  lakon  bj  a  etonographer,  are 
part  of  the  pr(K:ee<liaKa  in  the  cauBe;  and,  unloss  tliffy  are  filed, 
ptmuant  to  an  order,  made  as  prescribed  in  the  last  section,  they 
must  be  careftilly  preacrved  by  the  atenoKrapher,  for  two  years 
after  the  trial  or  hearinK;  at  the  cipiratioii  of  which  time  he 
may  destroy  the  same.  If  the  atenographer  dies,  or  bia  office  be- 
comes othern-isc  Tacant,  before  the  eipirntion  of  that  time,  they 
muBt  be  delivered  to  his  successor  in  office,  to  be  held  by  him 
with  like  effect,  as  if  they  had  been  taken  by  hira.  They  mnst 
be  written  ont  at  leoglb  by  the  attnographer,  if  a  judge  of  the 


court  BO  directs,  or  if  the  atenographer  Is  required  ao  fo  do,  bj  a 
peraoQ  entitled  by  Ian'  to  a  copy  of  the  aame,  ao  written  oMt.  Uti- 
leas  Buch  a  direction  is.  gtvea,  or  such  a  requiaition  is  made,  the 


■teuoKTBpber  is  not  bounid  ao  to  write  them  o^ 
I   HS.    SteaosmpIiFra   to    tarnlak   KratnltBnalr     coplei     ol 

Each  Bteno^apher.  specified  in  this  act,  muBt,  upon  request, 
tnmisb,  with  all  reasonable  diligeace  and  without  charge,  to  Uie 
Jndge  holding  a  term  or  aitting,  wliich  be  has  attended,  a  copy  ' 
written  ont  at  length  from  his  ateaugraphic  notes,  of  the  testi- 
mony and  proceedinga.  or  a  part  thereof,  upon  a  trial  or  hearing, 
at  that  term  or  sitting.  But  this  section  does  not  aSect  a  provi- 
sion of  law,  authoriEing  the  judge  to  direct  a  party  or  the  parties 
to  an  action  or  special  proceeding,  or  the  county  treasurer,  to  pay 
the  BteDOgrapher  a  leea  for  auch  a  copy. 

I  sa.  Vo  fBFBlBli  like  cople-  to  parties,  dlatrlct-altOFiier 
■■A  Bttorarr-veneral  I  earn  peaaa.! Ion. 

Booh  stenographer.  anei.-ified  in  this  act,  siuat  likewise,  upon  I'e- 
quest,  fnrnish.  with  all  reasouable  diligence,  to  the  ileremlaDt  in 
a  criminal  cause,  or  a  party,  or  his  attorney  in  a  civil  caune.  in 
which  he  has  attended  the  triiLl  or  hearing,  a  copy,  wrilteii  out 
at  length  from  hia  stenographic  notes,  of  the  tcatimony  and  pro- 
ceedings, or  a  part  thereof,  upon  the  trial  or  hearing,  upon  pay- 
ment, by  the  person  requiring  the  same,  of  the  fees  allowed  by- 
law. It  the  district-attorney  or  the  nttorney-general  reqnlrea 
such  a  cony,  iu  a  criminal  cansc.  the  stenographer  is  enlltled  to 
hia  fees  therefor;  but  he  uiuat  furnish  it.  unon  receiving  a  cer- 
tificate of  the  sum  to  which  he  is  so  enlille'd:  which  sbnlt  bo  a 
county  charge,  and  must  be  paid  by  the  county  treasurer,  upon 
the  certificate,  like  other  connty  charges. 
1   ST,  Tlieae    aaflUeBa    applleable    to   aaBlBtaiDt    ateBOKra- 

Tbe  provisionB  of  the  taat  five  sections  are  also  applicable  to 
each  asBistant-Blenographer,  now  in  oflice,  or  appointed  or  ein- 
ployed,  pursuant  to  any  proviaion  of  this  act;  except  that  the 
ateDOKraphic  notes,  talieii  by  an  asni  at  ant-stenographer,  must,  if 
he  dies  or  his  office  becomes  otherwise  vaeant.  Ih>  delivered  to  tlie 
atenographer.  to  be  held  by  him  with  like  effect,  as  if  they  bad 
b««Q  tAketi  by  blm, 

I  SB.  SaperrlKOrs  to  provide  tor  eoaipcaaatlon,  eto.,  of 
■tcaoBraph  era. 

The  board  of  superrlaora  of  each  connty  must  provide  for  the 
payment  of  the  sums,  chargeable  upon  the  treasury  of  the  county, 
for  the  aalary.  tM*,  or  expenses  of  a  stpnographer  or  aasiatant- 
atenograpber;  and  all  lawa  relating  to  raising  money  in  a  county, 
IV  the  boanl  of  BUpertiEors  thereof,  are  applicable  to  thote  laoiB. 


> 
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sun.  [Am'd.  If'D.I.  t»nft.]  CODDty  clerk  to  appoint  ■pvctal 
■Irpntr  to  Httpnti  coartn. 

The  jiiwticeH  of  the  apppUate  division  in  euch  di'iiartmeut  shall, 
from  time  to  time,  appoint  uod  ahnil  hare  the  puwer  to  remove 
a  clerk,  who  ahall  keep  his  otEte  at  a  plui'e  to  be  designated  by  the 
said  juHllcea.  Each  eovmty  clerk  may.  itubjii-l  tu  the  approval  of 
the  justices  of  the  supreme  court  r^idiiig  Tfitliiii  the  judicial  dis- 
trict of  the  appointee,  from  time  to  time,  by  an  instrument  in 
writing,  ■itt-'d  in  his  t^ce,  appoint,  and  at  pleasure  remnve,  one 
or  more  special  deputy  clerks  lo  attend  upon  any  or  all  of  the 
teriUB  or  sittings  of  the  courts  of  which  he  is  clerk,  and  in  any 
county  haiiuK  a  population  of  more  than  one  hundred  and  thirty 
thousand  at  the  last  enumeratiou  (except  a  county  wherein  pro- 
vision is  now  made  by  law  for  the  payment  of  court  clerks  or 
wherein  the  county  clerk  receives  a  salary),  the  salary  of  such 
deputy  i'lerks  shall  be  fixed  by  a  jnutii-c  of  the  siipreme  court, 
residing  in  such  county  and  when  the  said  salary  iibalt  be  so 
fixed  the  same  shall  be  paid  from  the  court  Innds  of  said  county 
.or  from  an  appropriation  made  therefor.  Bach  person  so  ap- 
pointed mnst.  before  he  enters  upon  the  duties  of  his  office,  sub- 
scribe and  file  in  the  elerk'R  otfice  the  ennstitulional  onth  tit 
office;  and  he  possesBe*  the  same  power  and  authority  as  the 
clerk  at  any  sitting  or  term  of  the  court  which  he  attends,  with 
respect  to  the  huaiiiesK  transacted  thereat.  The  provisions  of 
this  section  shall  not  apply  to  the  first  judiriul  department 

L.  1sa^eta.M«i  L.  laM.cb.  SM,   id sffeci Sept.  i.  ism. 

n  New-York, 

No  person  holding  the  office  nl  clerk,  deputy  clerk,  special  deputy 
clerk,  or  ussiHtant  in  the  clerk's  office,  of  a  court  of  record  within 
the  county  ot  New  York,  shall  hereafter  be  appointed  by  any 
court  or  jndBC  a  referee.  recTiver  or  comniiBsioBer,  ex<-ept  by  tb« 
written  consent  of  all  the  parties  to  the  nrlion  or  speoi a  1  proceed- 
ing other  than  the  parties  in  default  for  failure  to  appear  to  plead. 
L.  i8;6,cii.  act:  L.  iatt.cii.ssR:  L.  1^7,  ch.  m.   in eSect  Hsr  it.  1U7. 

f  •!.  [Am'd,  180S,  1901.]    Criers  for  enarta  of  re****. 

The  coimty  judge  of  each  county,  except  ICinga  and  Erie,  froDJ 
time  to  time,  may  appoint  and  at  pleasure  remove,  a  crier  for 
the  courts  of  record  held  in  his  county,  who  is  entitled  to  a  com' 
pentiation  tixed  and  to  be  paid  as  prescribed  by  law.  The  Jna- 
tices  of  the  supreme  court  residing  in  the  eighth  judicial  district, 
together  with  the  county  judge  of  Erie  county,  or  a  majority  ot 
them,  shall  appoint,  and  may  at  pleasure  remove  one  or  mor; 
criers  for  all  the  courts  of  record  heUl  in  the  said  county  of  Bri*. 
Such  criers  appointed  for  Erie  county  shall  each  receive  one 
thousand  two  hundred  dollars  a  year,  to  be  paid  in  equal  monthly 
payments  by  the  treasurer  nf  Erie  county  in  fnll  compensation 
for  all  services  rendered  by  them. 
U  1«BS,  dli,  MS;  Ll  leoi,  irh,  3ST.     In  fBrtI  Bept.  1,  1»01. 


^,  Google 
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,  Ktc,  tB  act  »m  crier. 

nnstiiMe,   ntlvmliDS  n   tirin  of  a 
<-(mrt  or  record.  muRt,  whpii  r«jiiir»Hl  by  tlic  cMnrt.  in't  an  crier 
thcrt'iii:  Qtid  ho  is  not  pntittod  to  an?  adilitioual  compenBUIioli  for 
that  service, 
t.   IMT.  lb.  4T0,  port  of  I  4a  M  Edm.  580),  sm'd. 

103.    [Am'd,    1»<»S,   lH»a.|    Cnatodr.  ckars*  aad    c«atr»l  o( 
(h«  acaia    boolca,  AI«b,  racarda.  pa»cra,  do. 

The  aealti,  buoliB.  nil's,  rpL-ords,  iiaptrs  nud  ilocumeuta  of  the 
auperior  court  at  thv  rily  u(  Nt?w  lork,  tb"  i-nin  of  cuiduuid 
pleaa  for  the  cit;  and  county  of  New  York,  the  BUiieriur  court  ot 
Buffalo,  and  the  citf  court  of  Brooklyn,  Hball  be  ilfiwaited  iu  ttio 
ofiicee  of  the  clerkN  of  the  scvtruJ  coiiutiec  in  which  aaid  courts 
bare  heretofon;  existed,  and  shali  be  kept  *ud  preserved  by  »uid 
clerks,  separate  ntid  ajinrt  from  the  other  bookM,  lecnrds,  papers 
and  docaments  in  their  rcggMtctive  oliiies.  and  sliuU  be  kept  i;t 
charge  ot  special  deputy- clerks,  to  be  ileBigualed  liy  said  county 
clerks,  bo  as  to  be  readily  accessible  (or  inapectirm;  and  the  jus- 
tice«  of  the  Hin>renie  court,  and  the  anid  clerks  of  the  said  several 
.  counties,  respectively,  shall  have  the  same  powers  with  respect  to 
the  said  books,  files,  records,  papers  and  docuneDtK  I's  the  jiidtrei- 
and  clerks  of  said  superior  court  of  the  city  of  New  Yurk.  and  the 
court  of  common  nlejis  for  the  city  and  county  of  New  York,  the 
superior  court  of  Buffulo  and  the  city  court  of  Brooklyn,  respeo 
lively,  had  and  possessed  in  reference  thereto. 


1  9*.    [Am'd,  IHtM,  1HB7.J    latrriirclerB  for  eonrts  af  r«eoF4l 

The  justices  of  the  supreme  court  for  the  second  judicial  dis- 
trtct.  residing  in  Kiufcs  county  or  a  majority  of  theiu,  may  ap- 
point an  interpreter  or  interpreters  to  attend  the  terms  of  t'e 
courts  of  record,  except  the  county  murt  and  siirroicute'a  court, 
held  in  that  county,  at  \vbieh  issiiex  of  Tact  are  triuble.  and  Hz 
the  salaries  of  such  Interpreters  who  shall  hold  office  durinh'  good 
beharlor. 
L.lMtrflta.  7M|L.IB»T.cb.n.    laratclSnnbW.l'V).    Br«p«t.|«0. 

I  9B.    [Ani'd.  IHO.t.}    Atlendanta  and  mesacnsera,  hot*  ai>- 
pelnled  Id   KIbk*   coanty. 

The  justices  of  the  supreme  court  tor  the  second  judicial  district 
residing  in  Kings  county,  or  u  majority  ot  tliem;  the  cuuuty 
Judicen  of  Kincrs  county  and  the  siirroEnte  of  KinK"  county  may 
appoint,  and  at  pleasure  remove  nil  altendantM  and  mcsHengers, 
and  court  officers  in  their  re8t>ectlve  courts  in  paid  county. 
L.  tws,  ex.  M 

I  OS.    Dntfea  ot  persona  apitolated  aadvr  laat  septloa. 

Each  of  the  persDUs,  appointed  as  jireHcribed  in  the  last  ner'tion, 
mtut  attend,  from  day  to  day,  the  terms  and  sittinKM,  iviihiii  rhe 
county  of  Kings,  of  the  court  to  which  he  is  asiilgiied,  to  p  e^eri'e 
order,  and  to  perform  nhntevcr  servicer  may  be  requircii  of  hiiu, 
by  the  judge  presiding  thereat. 
I.  IKD.  cb.  US.  I :. 

1  9T.  (Am'd,  IHOS,  1800,  10(10.]     SherlSs,  when  directed  to 
■otifr  coaatablea,  et  eelera,  (»  aflend  caarta. 

The  sheriff  of  each  county,  except  New  York  and  Kings,  must, 
within  a  reasonable  titne  before  the  sitting,  in  his  county,  of  any 
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term  of  court,  notify,  in  writing  and  perBonally,  as  toaiir  con- 
■tables  or  depot;  Bheriffa  of  hia  eountf,  aa  he  has  been  directed 
to  uotitf ,  by  the  court  or  judge  who  ia  to  bold  or  preside  at  the 
term,  to  appear  and  attend  upon  the  term  during  its  sitting.  In 
addition  to  Buch  conatables,  or  deputy  aheriSa,  the  Justices  of  the 
supreme  court  of  the  eighth  judicial  district  residing  in  the 
conntj  of  Erie,  or  a  majority  of  them,  shall,  in  their  discretion, 
appoint  and  at  their  pleasure  may  remove  one  or  more  court 
officers,  whose  duty  It  shall  be  to  attend  at  the  Justices'  ebambera 
and  at  special  terms  of  the  supreme  court  held  in  said  county  of 
Erie.  Such  offleera  ahull  posseaa  all  the  powers  of  officers  desig- 
nated by  sheriffs  to  attend  upon  courts,  and  shall  each  receive  a 
■alary  not  to  exceed  one  thousand  two  hundred  dollars  a  year, 
to  be  paid  in  equal  monthly  paymenta  by  the  treasurer  of  the 
county  of  Brie.  The  sheriff  uf  snid  county  of  Erie  ahatl  not  be 
re«inired  to  attend  or  designate  any  officer  to  attend  at  justices' 
chambers  or  at  speclHi  terras  of  the  auprenie  court  held  ' 

county  of  Eric  unless  requested  so  to  do  by  the  justice  pt „. 

Each   of   the   justices   of   the   aupreme   court   residing   In   Kings 
county    may    appoint,    and    at    pleasure    rpmnvp.    n    clerk    (n    mich 
Justice  at   a  salary  not  exceeding  t 
to  be  raised   and   paid   in  the  samt 
attendants  and  officers. 

L.  IMS.  eta.  9M:  L.  18M.  nh.  Sei;  1..  ISOO,  cb.  1K8.  Id  c9Kt  Hucli  l^ 
IMM. 

I  08.    Id.,  wken  mot  directed. 

If  such  a  dtrectioii  hns  not  been  jslven  by  the  court  or  the  judge. 
ilie  sheriff  may  in  like  manner  notify  ns  ninni-  coriatablea  ua  he 
deems  necessary  for  the  purposes  specified  in  the  lart  section. 
«  B.  8.  M,  I  u. 

I  99.  PcBKltr  for  iie|rle«t  of  oUerw  to  «tte>d  romrt. 

Each  constable.   seaiioiiBbly   notified,   as  prescribed  in  the  last 
two  sections,   must  attend   the   term   acciinlingly;   and   for  each 
day's  neglect  he  may  be  fined  by  the  court,  at  the  term  which  he 
was  notified  to  attend,  a  sum  not  exceeding  five  dollars. 
"■•»■  « 


D,g,t,ioflb,GoogIe 
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EXECUTION  OF  MANDATES.  8S  100-103 


CHAPTER  II. 

Powers,  Duties,  and  Liabilities  of  a  Sheriff,  or  other 
Ministerial  Officer,  in  the  Execution  of  the  Pro- 
cess or  Other  Mandate  of  a  Court  or  Judge,  in  a 
Civil  Case. 


Ik*  MMUn  la«lade<  ■■ 


llvereJ   vbeo  MrT*d. 


107.   Ooyrnior  ms;  onier  out  mimary. 

10§.  Trial  of  tlhtA  of  liile  bj  mini  nfnaa.  to  pmpeny  Hlud  br  ibcrtS. 

lOa.  Xipeom.   bow  naM. 

1  100.  SbprlS  to   fopnlBh   certnln   mluatp. 

A  Bhcrlff,  to  tfboia  B  mandate  of  sny  dpHoriptlon,  ib  dpllTered 
to  be  executed,  must,  without  i^ompenHation.  eivp  to  the  person 
deliveriuic  the  same,  if  required,  a  minute  )□  writiiiK.  "iicied  by 
the  sheriff,  Hpecifjiiig  the  aames  o(  the  parties,  the  jtenersl  na- 
ture of  the  mandate,  and  the  day  snd  hour  of  receiving  the  same. 

2  R.  S.    MO.  I  TB  (3  B.  S.,  Etb  «d.,  T3S;  2  Edm.  408).  im'd. 

I  101.  (An'd.  IBTT.]    Copr  ot  proccH,  elc,  to  be  ddlverad 

A  Hheriff  or  other  officer,  serring  a  mandate,  must,  upon  the 
request  of  the  p^eon  aerred,  deliTer  to  him  a  copy  thereof,  with- 
out compeniation. 
Id.,  I  n. 

mara   kr   mail. 

A  aherifF.  or  other  officer,  to  whom  a  mandate  is  directed  and 
delirered,  must  execute  the  aame  acpordioK  to  the  command 
thereof,  and  mnlie  return  thereon  of  liis  proci'i'dinRs,  under  his 
band.  For  a  violation  o*  this  prnvisinn,  he  in  llahle  to  (he  pBrty 
agjtrieved,  lor  the  damaKes  suntnined  hy.him:  in  uddttion  to  any 
fine,  or  otber  pnoiahment  or  proceeding,  nuthorized  by  law.  A 
mandate  directed  and  delivered  to  a  sheriff  may  be  returned,  bj 
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deiKwlliiiK  tlie  same  in  tbe  post-office,  properly  incloaed  in  a  post- 
paid ivra|ii)tr,  addressed  to  the  clerk,  at  the  place  wliere  his 
oliice  U  aituuted;  uuless  the  officer,  mnbiuf;  the  return  iu  the 
□ame  ot  the  sheriff,  resides  iu  the  place  where  tlie  clerk's  office  is 
situated. 

1  R,  8.  «0.  t  ";  L.  18B0,  ch.  2X0.  }  3  (4  Eclm.  eS3). 

I  103.    [Am'd,  IH77.]    Llabllllr  for  oearlect  In  BpecUl  pr«- 

A  sheriff,  or  other  officer,  to  whom  is  delivered  for  serrice  or 
eTcecution.  a  mandate,  authorized  b;  law  to  be  issued,  by  a  jadge 
or  other  officer,  lu  a  special  proceeding,  wbo  wilfullj'  ueglects  to 
t'leciite  the  same,  mny  be  fined  by  the  judge,  in  a  sum  not  ei- 
<^eeding  twenty-five  dollerB,  and  is  liable  to  the  parly  aggrieved 
fur  his  damages  sustained  thereby, 
a  B.  &.    CM.  I  3  (2  Zam.  E71). 

I  104.  Sherlir  niar  cotnmatid  the  poircp  of  the  eoantTi  to 
overs  one  reilitBiioe. 

If  a  sheriff,  to  whom  a  mandate  Is  directed  and  delivered,  finds, 
or  has  reason  to  nnprebend,  that  resislunce  will  be  made  to  the 
eieeutioD  thereof,'  he  may  command  alt  the  male  persons  in  his 
couoty.  or  as  many  as  he  thinks  proper,  and  with  such  arms  as 
he  directs,  including  any  military  organization  armed  and 
equipped,  to  assist  him  iu  overcoming  tbr  resistance  and.  if  neces- 
sary.  in  arresting  and  coafining  the  resisters,  their  aiders  and 
abettors,  to  be  dealt  with  according  to  law. 
a  R.  B.    Ml.  I  80  (2  £dlii.  4B9:  3  B.  S.,  Btli  ed.,  T40). 

I  10».   NnmPB  ot  Tvalatern  to  be  certlfled. 

The  sheriff  must  certify  to  the  court,  from  which  or  by  whose 
authority  the  mandate  was  issued,  the  names  of  the  resisters, 
their  aiders  and  abettors,  as  far  bk  he  can  ascertain  the  same,  to 
the  end  that  they  may  be  punished  for  their  contempt  of  the 

}  loe.  PnnlaliiBeiit  tor  refaelu  to  SMlet. 

e  prescribed  In 
■e,  refuses,  or 
neglects  to  ol>ey  the  command,  is  guilty  of  a  misdemeanor. 

3  lOT.   OoTPFBor  mny  order  ont  iBllltB.rr. 

If  it  appears  to  the  governor,  that  the  power  of  a  county  will 
not  be  sufficient,  to  enable  the  sheriff  thereof  to  serve  or  ezecnte 
(he  process  or  other  mandates,  delivered  to  him,  he  must,  on  the 
appUcation  of  the  sheriff,  order  such  a  military  force,  from  an- 
other county  or  counties,  as  Is  ceceBsaty. 

W..    I  83. 

g  108.  I 

Where  it  is  specially  prescribed  by  law.  that  a  sheriff  must,  or 
may,  in  his  discretion,  impanel  a  jury  to  try  the  validity  ot  a 
cliiini  of  title  to  or  ot  the  right  of  i)OBaes»ion  i)f  goods  or  i^ects 
seiwd  by  him  by  virtue  of  a  mandate  iu  an  action,  interposed  by 
a  licreoH  not  a  party  to  the  action,  the  trial  must  l>e  conducted 
in  the  fallowing  manner,  except  as  otherwise  specially  prescribed 
by  law; 
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1.  The  EberiCF  mvat  from  time  to  time  notify  bb  many  pcraon* 
to  attend  as  it  is  necessary  in  order  to  form  a  jury  of  twelve 
persons  qaolified  to  serve  ns  trial  jurora  in  the  coanty  court  of  the 
county,  or  in  the  city  and  county  of  New  York,  in  the  supreme 
conrt,  to  try  the  validity  of  the  claim. 

2.  Upon  the  trial,  witnesses  may  be  examined  in  behalf  of 
the  claimnnt  and  of  the  party  at  whose  inBtnnce  the  property 
claimed  tvaa  taken  by  the  sheriff.  For  the  purpose  of  compelling 
B  witness  to  attend  and  testily,  the  aheriff,  upon  the  application 
of  either  party  to  the  inquisition,  must  issue  n  subiioena,  as  pre- 
scribed In  BcetioQ  S&i  of  this  act,  and  with  like  effect;  escept  that 
B  warrant  to  apprehend  or  eommit  a  wltnesa,  in  n  case  apecified 
In  section  %5  or  section  8.'ie  of  tbia  act  mny  be  issued  by  a 
judge  of  the  court  In  v;hich  the  action  is  brought,  or  by  the 
county  judge. 

3.  'rhe  sheriff  or  under  sheriff  m 
witnesa,  produced  by  either  party,  ruusi  uc  otn-m  u/  im-  im 
officer,  and  examined  orally  in  the  presence  of  the  jury,    a  wit- 

■  ness  who  lestiQea  falsely  upon  eu(^  an  examinalion  is  guilty  of 
perjury  in  a  like  case  and  is  puniahable  in  like  manner  as  upon 
the  trial  of  a  civil  action. 
L.    18W,    eb.    MB. 

I  lOO.  [Am'd,  18»S.}      Expenses,  how  paid. 
Upon  Biich  ft  trial  there  are  uo  costs;  but  the  feed  of  the  sheriff, 
jurors  and  witnesses  must  be  taxed,  by  a  judee  of  the  court  or  the 
county  judge  o(  the  eoonty,  nnd  must  be  paid  as  follows: 

1.  If  the  jury  by  their  verdict  Qnd  the  title  or  the  right  of 
possession  to  the  property  claimed  to  be  in  the  claimant,  by  the 
party  at  whose  instance  the  properly  was  taken  by  the  sheriff. 

2.  If  they  find  adversely  to  the  claimant  with  respect  to  alt 
the  property  claimed,  by  the  claimant.    - 

3.  If  they  find  the  title  or  right  ot  poaeession  to  only  a  part 
of  the  properly  claimed,  to  be  in  the  claimant;  each  party  must 

Sy  his  own  witnesBcs'  fees,  and  the  sheriff's  and  jurors  fees  mttst 
paid,  one-half  by  each  party  to  the  inquisitloD. 
Before  notifyiiiK  the  jurors,  the  sheriff  may.  in  hisi  discretion, 
require  each  of  the  parties  to  the  controversy  to  deposit  with 
him  anch  reasonable  anm,  as  may  he  necessary  to  cover  Ills  leRnl 
fees,  and  the  jurors'  tees.  The  sheriff  must  return  to  each  party 
the  bahtnce  of  the  sum  so  deposited  by  him,  after  deducting  bis 
fees,  lawfully  chargeable  to  that  party,  as  prescribed  in  this  eec- 

U  ISSe,  cb.  MB.    3«e  2  B.  a  t,  I  12;  fl  eST-8,  1U»«. 
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PRISONERS,  ETC. 


Atticl?  1.  AiTMtlDK.  coDTejlDK  to  JaU.  ind  «immlttla«  ■  [.rlMotr. 

:t.  iMUt;    Jail  dlu^fpllne;   uaO,  reguUtkiDi  coDcttniUis  tbe  " 

S.  Tempo™"  "itSl,  UDd^'emponrr  kidomI  of  prixHiFn  from  ]*a 
0.  Action  upDD  (Dd  (HlgiuDfiit  of  ■  Iniid  Cor  ]ill  Ubartln. 

ARTICLE  FIRST. 

Arreititm,  amvej/ing  to  jail,  and  oommitting  a  priamur. 


i  no.   Priaoner.  kow  krpt. 

A  iHTRon  arrMtal,  by  virtue  of  en  order  of  arrest,  In  ho  action 
or  Bpi^-liil  procecdinit  brought  in  a.  court  of  record;  or  of  nn  e«^ 
culioii  isHueti  upon  a  Jndguent  renilenHl  in  a  court  of  record;  nr 
eurrettdercd  in  exoneration  of  hix  bail;  must  l>e  aafeiy  kept  ia 
cuxtod}*,  in  the  mnuniT  prencrilted  by  law,  and,  exci'pt  ae  otber- 
wise  preBcribH  in  llie  next  two  sci'tioiis,  nt  his  onu  expeane. 
until  lie  HatisfieH  ibc  jmlKiueut  rendered  agaiust  Ului,  or  in  dia- 
charged  aceordiiiK  to  law. 
3  n.  S.  3Te.  II  TO  aiMl  TI  (3  K.  3..  M)i  cd.,  600;  2  Ban,.  391).  coiwillditM 

I  111.  [Am'd.  IHMI.]      ]nprUo«n«Dt  on  rxccmtloa. 

No  person  Hlinil  be  iniprisoned  within  tbe  priaon  watts  of  an; 
jail  for  a  longrr  p^'riwl  loan  three  months  under  an  e:iecutioD  or 
any  other  mmiclntr  nfiaintit  th»  perBon  to  enforce  tlie  recoverj  of 
a  Hiim  of  uiune.v  lesH  than  Ere  hundred  dolliira  in  amoiiul  or  un- 
der a  <'<inim  it  merit  iijinn  a  fine  for  ciintemut  of  court  in  the  uod- 
piij-Mient  ol  alimony  or  counwi  fiiw  in  a  dlTorw!  case  where  the 
amount  ko  to  be  iiaid  in  leKH  than  the  Hum  of  live  1iunilr<'d  dnIlarH; 
and  wliere  the  amount  in  cither  of  unid  eusca  ia  RTe  hundred  dol- 


miiriaonmcnt  shall  not  continue  for  n  lon;;er 


period  than  aix  montha.  It  shslt  be  the  duty  of  the  sheriff  in 
whose  cnslfxlj-  any  such  person  Is  held  to  di«ehntne  such  person  at 
tbe  expiration  of  said  respective  periods  without  any  formal  ap- 
plication beiDK  made  therefor.  No  person  shall  be.  imprisoned 
within  the  jail  libcrtieK  of  any  jail  for  a  lonfcer  |>eriod  than  siz 
months  upon  any  execnillon  or  other  mandate  acainst  the  person, 
and  DO  action  abali  lie  commenced  afnUnst  the  sheriff  upon  a 
bond  given  for  the  jail  liberties  by  such  i>erson  to  secure  the  bene- 
Gt  of  such  libenii's.  as  girovided  in  articles  fourth  and  fifth  of 
this  title  for  an  eseiipe  made  after  the  expiration  of  sii  months' 
imprisonment  a»  afore!:<itd.  Noliv'ithKtandtnK  such  a  diseharKe  in 
either  of  the  above  cases,  the  judgment  creditor  in  Ihe  execution, 
or  the  person  at  whose  instance  the  said  mandate  was  issued,  has 
the  same  remedy  against  the  property  of  tbe  person  imprisoned 
30 
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which  be  had  before  such  executiun  i>r  mandate  was  Issued;  but 
the  {irixoner  shntl  not  be  again  imprisoned  upon  n  like  process 
iasned  in  the  same  aetion  or  arrested  in  any  notion  upon  any  judg- 
ment under  which  the  fiame  ma.v  have  lieeu  granted.  Bxeept  in 
a  case  hereinbefore  specified  nothing  in  this  section  shall  effect  a 
commitment  f«r  contempt  of  court. 
L.  ISSB.  cb.  STZ.    See  H  1ST,  14M.  2S02.  3033. 

1112.  tAn'd,  1888.]     Id.)  In  othe>  coaatleii. 

In  any  county,  if  a  prisoner,  actnally  confined  in  jail,  makes 
oath  before  the  sheriff,  jailer,  or  deputy- jailer,  that  be  is  unable 
(o  napport  bimaeir  during  his  imprisonment,  his  support  1b  a 
~  county  charge. 

U  ISIS.  GiL  au.  H  i  and  4. 

1 113.   Cbapve*  (or  foa«,  etc.,  when  prohibited. 

A  sheriff  or  other  officer  shall  not  charge  a  perwifl,  whom  h# 
has  arKBted,  with  any  sum  of  money,  or  demand,  or  receive  from 
him  money,  or  any  valuable  thing,  for  any  drink,  vlctuala  or 
other  tbioft,  furnished  or  proTided  lor  the  officer,  or  for  the  pria- 
oner,  at  any  tavern,  ale-nouse,  or  public  victnaling  or  drinking 

1  B.  8.  4in,  I  1  (8  B.  8.,  Gtb  ed.,  T34;  2  Edm.  444J. 
1  114.   Also  for  waltlnv  tor  prUoner. 

A«h«riff  or  other  officer  shall  not  demand  or  receive  from  a  per- 
son, arrested  by  him,  while  in  his  custody,  a  gratuity  or  reward, 
u^n  any  pretence,  for  keeping  the  prisoner  out  of  jail:  for  going 
with  him  or  waiting  for  bim  to  find  bail,  or  to  agree  with  bis  ad- 
vergary;  or  (or  any  other  purpose. 
Id.,  I  a,  uD'd. 

I  115.   Rb4«b  of  oharKeB  for  lodBlnv,  etc. 

If  a  person  aireated  is  kept  in  a  house,  other  than  the  jail  of  the 
county,  the  officer  arresting  him.  or  the  person  in  whose  custody 
be  is,  shall  not  demand  or  receive  from  blm  any  greater  Bum,  for 
lodging,  drink,  victuals,  or  any  other  thing,  than  has  bi^n  there- 
tofore prescribed  by  the  court  o(  Bessions  of  the  county;  or,  it 
no  rate  has  been  prescribed  by  the  court  of  seBsions,  than  is  al- 
lowed by  a  justice  of  the  peace  of  the  same  town  or  city,  upon 
iirooC  that  the  lodging  or  other  thing  was  nclually  furuished.  at 
the  reqnest  of  the  prisoner.  And  snch  an  officer  or  person  shall 
not.  in  any  case  or  npon  any  pretext,  demand  or  receive  compen- 
sation for  strong,  spiritDOUB,  or  fermented  liquor,  or  wine,  sold  or 
delirered  to  tbe  prisoner. 
Id..  I  3.  1 

i  lie   PFlBOBcr  Ksr  Bead  tor  BcccBBorlea. 

A  prisoner  so  kept  in  a  bouse,  may  send  for  and  Lave  beer,  ale, 
dder,  tea,  coffee,  milk,  and  necessary  food,  and  such  bedding, 
liiten  ftnd  other  necessary  things,  as  he  thinks  fit.  from  whom  be 
pteasM  without  detention  of  tbe  same  or  any  part  thereof  by,  or 
paying  for  tbe  same,  or  any  part  thereof  to,  the  officer  arreatinc 
Dim.  or  the  person  in  whose  custody  be  is. 
Id..  I  *. 

I  117.  CharscB  tor  rent,  etc.,  yrofalblted. 

A  sheriff,  jailer,  or  other  officer,  shall  not  demand  or  reeeire 
money,  or  any  valuable  thing,  for  chamber  rent  in  a  jail;  or  anr 


> 
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fee,  ou in [>en Ballon,  or  roivard.  for  the  commltmeDt,  detaining  In 
custody,  releusp.  or  dliu'hBrKe  of  a  prisoner,  otber  than  the  fe«fl 

expressly  allowed  therefor  by  Ihw. 
Id..  I  6. 

1  118.  Prlaoner,  how   eaBTered   to  Jail   ttanrach   anotke* 

A  sheriff  or  other  officer,  who  has  lawfully  arrested  a  prisoner, 

may  convey  his  (irisouer  through  uiic  or  mure  oihcr  eounTies,  in 
the  onliiinry  route  of  travel,  from  the  place  where  the  prisoner 
WBK  nrrpsteil.  1o  the  place  where  he  ie  to  be  delivered  or  confined. 

2  R.  a.  12*1.   I  6. 

g  11».  Otilcep  OF  prlaoner  not  llaklc  to  arreat. 

A  prisoner  so  eonvtyed,  or  Ihf  officer  having  him  In  custody,  is 
not  linblo  to  nrreat  in  niiy  civil  action  or  special  protei-ding,  wlitl.- 
passing  through  another  county. 
ld.,.|  T,  ■m-d.' 
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AKTICLE  SBCOND. 

JaUa;j<iU  dUciplin 

la.  JalU  Id  otbcr 'coDDtiea. 

132.  Klibre  at  tneni  jails  mar  to  uwd, 

I3S.  fcnaltlea. 


I.  Penaltfea  for  Tlolatton', 


mody. 


I  lao.  Jail  In  Nen^  V»rli  city. 

The  buildinit  now  nsfMl  as  n  jnll  In  the  citj  of  New-York,  for 
thp  conQnemout  of  prisouers  in  riviJ  caaecB,  shnll  continno  to  be 
tbe  jail  of  the  citr  nnd  count?  of  New-York,  for  the  confinement 
of  Buch  pcraoDs;  nnd  the  Kherlff  of  tbe  city  and  cogaty  of  New- 
York  Bball  hare  the  custody  thereof  and  of  tbe  priaoners  in  the 

a  R.  B,  421,  i  12  (3  R.  S„  ett  ed..  ia\  S  Edm.  4461,  al»  fliwi  cIbsh  ot 
1  B.  B.  S80,  1  7B. 

I  121.   Julia  In  other  connflcB* 

The  buildings,  now  used  ns  the  Jails  of  the  other  couolies  of  the 
Stntc,  Bhnll  conliiiue  to  bo  tho  jai's  of  thoso  eoontioa  respfctivoly, 
until  other  liuildingi  liarc  been  dcsicnated  or  erected  for   that 

Enrjiose.  accordinE  to  Inw;  and  the  sheriff  of  each  county  shall 
are  the  custody  of  the  jail  or  jails  of  his  county,  and  of  the 
prisoners  in  the  snuie. 

Id..  I  13,  >i>d  part  of  1  B.  B.  3S0,  I  TS. 

f  IZZ.   Bither  at  werertkl  Jnlla  mimr  be  aaed. 

The  Biieriir  of  a  county,  in  which  there  is  more  than  one  jail, 
msy  confine  n  prisoner  in  either;  and  may  remove  him  from  one 
jail  to  another,  within  the  county,  whenerer  he  deems  it  neces- 
sary f'>r  his  safe  keeping,  or  for  bis  appearance  at  court. 

Id.,  I  24. 

i  1S3-   Civil  and  crlmlnsl  prlBanera  to  be  lc«|it  aspfirate. 

A  prisoner,  arrested  in  a  civil  cause,  must  not  be  kept  in  a  room, 
in  which  any  prisoner,  detained  on  a  criminal  charge  or  convic- 
tion, is  confined. 

Id.,  i  8. 

I  1Z4.   Maleia  «>d  femnlci  to  ke  k«pt  aeparate. 

HaJe  and  female  prisoners  must  not  be  put  in  the  same  room; 
except  that  a  husband  and  his  wife  may  be  put  or  kept  together, 
""        '     ■'  o  other  prisoners. 

I  12B.   Pa  null  lea. 

A  sheriff,  or  other  offici 

Boing  provisions  of  this    .  _.  .   .„„.-- 

treble  dsmasea.    Be  is  also  Ruilty  of  a  misdemeanor,  and  Bhali 


> 


be  puoiah^   sccordiliKl;.    A  coDviction   hIbo  opeitlteB   as  a  A»- 

feiture  oC  his  office. 

2  R.  S.  4S3,   t  11- 

I  128.  Jatl   pIiTiilclaa. 

The  board  of  Buperyisors  ot  CHCh  countj".  except  New-Tori:, 
mast  appoint  Bome  reputable  phyaiciaa,  duly  autboriied  to  prac- 
tice medicine,  as  the  physiciaii  to  the  jail  of  the  county.  If  there 
is  more  than  one  jail  they  must  appoiiit  a  ptaysiciELD  to  each. 
Tbo  common  council  of  the  city  of  New-Xork  muBt  appoint  a 
Bimilar  physician,  to  the  jail  of  that  city  and  couniy.  Tbe  physi- 
cian to  a  jail  boldB  his  office  at  the  pleaBUre  ot  the  board  which 
appointed  him,  eicept  in  the  county  or  Kings.  In  that  conutr,  the 
term  of  his  office  is  three  years. 

Id,,  part  of  I  28.  as  mnllfled  by  L.  IRW,   ch.  «S. 

I  127.  [Am'd,  180B.]  KemOTml  of  alck  prlaancrs. 
If  the  phyaidan  to  a  jail,  or,  in  case  of  a  vacancy,  a  physician 
acting  as  such,  and  the  warden  or  jailer,  certify  in  writing,  that  a 
prisoner,  confined  in  The  jail  in  a  civil  cause,  is  In  such  a  state  of 
bodily  health,  that  his  life  will  be  endangered,  unless  he  is  re- 
moved 10  a  hosiiilal  for  treotment,  tbe  county  judge,  or^  in  the 
city  and  county  of  New  York,  one  of  the  justices  of  the  supreme 
court,  must,  uiion  application,  make  an  order,  directing  the  re- 
moval of  the  prisoner  to  a  hospital  within  the  county,  designated 
by  the  judge;  or,  if  there  is  none,  to  such  nearest  hospital  as  the 
judge  directs:  that  the  prisoner  be  kept  in  the  custody  of  the  chief 
officer  of  the  hospital,  until  he  has  pufficiently  recovered  from  his 
illness,  to  be  safely  returned  to  the  jail;  that  the  chief  officer  of 
tbe  liospital  then  notify  the  wnrden  or  jailer,  and  that  the  latter 
theretipon  retiurac  custody  of  the  prisoner.  If  the  prisoner  actu- 
ally escapes,  while  going  to,  remaining  at,  or  returning  from  the 
hos^pital,  a  new  execution  may  be  issued  against  his  person,  if  he 
wos  in  his  custody  by  Tlrtuc  of  an  esecation;  or,  if  be  was  in 
custody  by  virtue  of  an  otder  of  arrest,  a  new  order  of  arrest 
may  be  cranled,  upon  proof  by  affidavit  of  the  facts  specified  in 
this  Keclion,  without  other  proof  and  without  an  undertaking. 

L.   1896.  ti.  Me. 

i  128.  Sale  o(  llqaoF  In  Jalla. 

Strong,  apli'ltuons,  or  fermented  Iir[nor,  or  wine,  shall  not,  on 
any  pretence,  be  sold  within  a  building  used  and  established  as 
a  jail.  Spirituous,  fermented  or  other  liquor,  except  cider,  and 
that  quality  of  beer  called  table-beer,  shall  not  be  broufrht  into  a 
jail  for  the  use  of  a  person  confined  therein,  without  a  written 
permit  by  the  physician  to  the  jail,  which  must  be  delivered  to 
ntid  kept  by  the  keeper  thereof,  specifying  the  quantity  and  kind 
of  liquor  which  may  be  furnished,  the  name  of  the  prisoner  for 
whom,  and  the  time  during  which  tbe  same  may  be  furnished. 

i  120.  Pvrull,  nhen  KrKnt«d- 

Puch  a  permit  shall  not  be  granted,  unless  the  physician  is  satis- 
fied, that  tbe  liquor  alloweil  to  bo  furnished  is  necessary  for  the 
health  of  the  prisoner,  for  whose  use  it  is  permitted,  and  that  fact 
uiiiHt  be  stated  iu  the  permit. 
Id.,  I  30. 

t  ino.   Peunldeii  tor  vlolBtl«n. 

A  person  who  brinits  ii 
fermented,  or  other  liquor 
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vieloDs  of  this-  article;  or  a  sheriff,  keeper  ol  a  jail,  ^MlstADt- 
keeptr.  or  im  officer,  or  person  employed  iii  or  about  a  jail,  who 
knon  inglr  suffers  liquor  or  wiue  to  be  sold  or  used  IhereiD,  cou- 
twry  to  this  article,  ig  guilty  of  a  misderaeanor,  aod  shall  be  pun- 
ished accordinglr.  A  coaTiction  also  operates  as  a  forlclturc  of 
hia  office. 
2  n.  s.  42S,  I  31. 

I   1^.   BePvletr  of  pspem   on  prisoner* 

A  sheriff  or  Jailor,  opon  whom  a  |>aper  in  an  action  or  special 
proceeding,  directed  to  a  iriaoaer  iu  his  custodv,  is  lawfully 
served,  or  to  whom  such  a  paper  is  delirered  for  a  prisoner,  must, 
within  two  days  thereafter,  deliver  the  same  to  the  prisoner,  with 
a  note  thereon  of  the  time  of  the  seryice  thereof  upon,  or  the 
receipt  thereof  by  him.  P'or  a  neglect  t  violation  of  this  seclior, 
"  rfor  all 


__-  -  jr  that  purpose,  a  sheriff,  jailor,  or  other  officer,  who  has  the 
custody  of  a  prisoner,  must  permit  such  access  to  him  as  Is  neves- 
sarr,  for  the  personal  service  of  a  paper  In  an  aelion  or  special 
prftciTdinfi,  lo  which  the  prisoner  is  a  party,  and  which  must  be 
personally  served. 
i  laS.  Prisoners  nMder  United  fltntes  ppoopiia. 
A  aheciB'  must  receive  into  his  jail  and  keep  a  prisoner,  com- 
mitted to  the  same,  by  Tirtne  of  civil  process  issued  by  n  conrt  of 
record,  instituted  nnder  the  authority  of  the  Cnited  Stales,  until 
he  is  discharged   by  the  due  course  of  the  laws  ot  the  United 
Stntee,  in  the  same  manner  as  if  ho  was  coramilfed  by  virtue  of  a 
mandate  in  a  civil  action.  Issued  from  n  court  of  the  State,    The 
aherllf  may  receive,  to  his  own  use,  the  money  payable  by  the 
United  States  for  the  use  of  the  jail. 
1  B.  S.  4«,  f  DS  (8  R.   a.,  fitb  ed.,   TM;  2  Edm,  462), 
f  1X4.   Sheriff  ansvrernble  for  tbeir  iruiitod}-. 
A  sheriff  or  jailor,  to  whose  jail  a  prisoner  is  committed,  as  pre- 
scribed in  the  last  section.  Is  answerable  for  his  safe  keeping.  In 
the  courts  of  the  United  States,  according  to  the  laws  thereof. 
U,    I   M.  _  ^ 
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ARTICLE  THIRD. 

Temporary  jails,  and  temporary  removal  of  prigoner*fromjitiL 


1  13S.  [Atn'd,  18&S.]  WThen  Jnll  becomea  vaflt,  etc.,  mn- 
olhcr  to  be  dealsnatcd. 

If  there  la  no  jail  in  a  coanty;  or  the  jail  becomes  un&t  or  un- 
BHf^  for  the  confineDioDt  ot  aome  or  all  of  the  [)ri«oiierH;  or  le  de- 
Btroyed  by  fire,  or  otherwise;  or  if  n  pee  1  lien tinl  dlsonso  breaks 
out  In  the  jail,  or  in  the  vicinity  of  the  jull,  and  the  plijHlclan  to 
the  jRil  certiReH  that  it  is  likely  to  endanger  the  health  of  any  or 
all  ot  the  prisoners  in  the  jail;  the  countf  judge,  or,  in  the  city 
and  county  of  Keiv-York,  the  presiding  justice  of  the  apiwllijite 
division  of  the  supreiDe  court  ot  the  first  department  must,  by  nn 
instrument  in  writing,  filed  with  the  elerk  ot  the  county,  desig- 
nate another  Buitable  place  wittiin  the  county,  or  the  jail  ot  a 
contiguous  county,  tor  the  confinement  of  some  or  nil  ot  the  pris- 
oners, as  the  case  requires.  The  pluce  so  deslgnateil  thereupon 
becomes,  to  all  intents  and  purposes,  except  as  olherwiiie  pre- 
scribed in  this  article,  the  jail  of  the  county  for  which  it  has  been 
BO  designated,  and  the  purposes  eipresseO  in  the  instrument  des- 
ign atinti  the  ssme. 

li.  l§Bfi,  ch.  M6;  2  R.  B.  428.  430,  EI  14.  2it  and  37  <3  R.  8.,  eib  ed., 
736;   3   Edm.    447,    440),    coDiolidKted,    wltti    imemliaiiDta. 

I  18ft.  D«*lKmatl«n,  bow  ammllFd. 

The  designotion  may  be  modified  or  revoked,  by  the  judge  mak- 
ing (he  same,  by  a  like  iustniment  in  writing,  filed  with  the  clerk 
of  the  county. 
Id.,    I    IB.    im'd. 

f  137.   Copr  of  deaf  KBatlon   to  lie'  aerved  on  the  aherltf, 


the  jnil  of  a  contiguous  county  so  dcKijinuled.  The  sheriff  ot  that 
county  must,  upon  the  delivery  ot  the.  sheriff  of  the  county  for 
which  the  designation  in  made,  receive  liilo  his  jail,  and  there 
■afely  keep,  all  persons  who  may  be  lawfully  confined  therela, 

fursuant  lo  this  iirticlc:  anil  he  is  ri'siMinsilile  for  their  safe  kei>p- 
Qg,  as  it  he  wis  the  sheriff  of  the  county  for  which  the  designa- 
tion is  made. 

Id..   H  19  (nd   IT.   conaollditnl,  and   im'd. 


county,   for  which   the   designailon 
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BlamliuR,  n-maiii  witliiii  (liosc  libcrtU'H;  biit  he  ma?  be  romoTed  by 
the  sheriff,  lo  whom  ho  lias  given  Imnd  for  llio  llbcrtirs,  to  the 
jail  or  othpr  place  b6  deatfcaated,  and  conftopd  therein,  IQ  a  case 
where  the  sheriff  might  confine  him  in  the  JHil  of  his  own  county. 
i  a,  a.  418,  430,  )  IS. 

I  130.  Jail  Itbertlen  fo  prlioner,  nbo  becomva  Futltleil 
tbereto,  before  reunvitl. 

If  a  person,  who  is  arrested,  before  or  after  the  deaiguation,  by 
the  sheriff  ot  the  county  for  which  tlie  dcBiKmition  U  made,  be- 
eomea  enlltled,  after  the  deBlguatioii,  and  l>efore  bis  removal,  to 
the  liberties  of  the  jnil,  he  must  be  admitted  to  the  liberties  of 
tbo  jail  ot  that  eounty,  aa  if  the  desiguatlon  Jiad  not  been  mode; 
but  ne  may  be  removod  by  the  shpriff  to  the  jail,  or  other  place. 
BO  designated,  and  conRued  therein,  in  a  ease  where  the  aheriff 
might  confine  him  in  the  jail  of  hia  own  county. 

Id.,     I    1»,    MBd. 

I  X40.  Id.)  to  pplaoBcra  remoTed. 

(f  a  person  confined  In  or  remoTed  to  the  jail  of  a  contiguons 
couniy.  designated  as  preeeribed  in  this  article,  becomes  entitled 
to  the  liberties  of  the  jail,  the  aherilf  of  that  count;  must  admit 
htm  to  the  jail  liberties,  as  if  he  had  been  originally  arrested  by 
that  sheriff,  on  a  mandate  directed  to  him. 

Id.,  I  20. 

I  141.  ^VbeM  deslKoatlon  to  be  revokpd,  ete. 

When  a  Jail  is  erected  for  the  county,  for  whose  use  the  desig- 
nation was  made,  or  Its  jail  Is  rendered  lit  and  safe  for  the  con- 
finement of  prisoners,  or  the  reason  for  the  designation  of  an- 
other jail  or  place  has  otherwise  ceased  to  be  operative,  the  desig- 
nation must  be  reToked.  as  pre«cribed  la  this  article. 

Id.,  f  u. 

I  142.  Coyr  of  rcTOCStloB  t«  be  Aerved  on  itbeFlSi  abcr- 
IIPb  datr  thereon. 

The  county  clerfe  must  immediately  serve  a  copy  of  the  revoca- 
tion, duly  certified  by  him  under  his  official  seal,  upon  the  sheriff 
of  the  same  county;  who  must  remove  the  prisoners  belonging  to 
hia  custody,  and  confined  without  hia  county,  to  his  proper  jail. 
If  a  prisoner  hue  been  admitted  to  the  jiiil  libertlca  in  the  other 
county,  he  must  also  be  removed:  and  he  is  entitled  to  the  liber- 
ties of  the  jail  of  the  county,  to  which  he  is  removed,  without  a 
new  bond,  as  it  be  had  been  originally  admitted  to  the  jail  llber- 
lles  in  that  county;  and  the  bond  given  by  him  applies  accord- 
inglj  to  those  liberties. 

f  143.  Removal  o(  prlaoBer*  In  vaae  of  Are. 

If.  by  reason  of  a  jail,  or  a  building  near  a  jail,  being  on  fire, 
there  is  reason  to  apprehend  that  some  or  all  of  the  prisoners  con- 
fined in  the  jail,  may  be  injured,  or  may  escape,  the  sheriff  or 
keeper  of  the  jail  may,  in  his  discretion,  remove  them  to  some 
safe  and  convenient  place,  and  there  confine  fhem,  until  they  can 
be  safely  returned  to  the  jail:  or.  If  the  jait  is  destroy«d,  or  so  In- 
jured, that  it  is  unfit  or  unsafe  tor  the  confinement  of  the  prison- 
ers, until  a  designation  is  made,  as  prescribed  in  section  13S  of 
thU  act. 
!«.,    f   3B,    und. 


> 
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I   144.   [An-d,   ISOB.]    Wlut   olHcer  to  «ot   In   oost!   ot  kb- 

If  the  coHDty  judge,  or  the  preiiding  iastlce  of  the  appellate 
diTlsion  of  the  supreme  court  of  the  first  departmeDt,  Is  absent  ot 
unable  to  act,  or  bis  office  is  vacant,  a  designation,  or  the  revoca- 
tion or  modification  thereof,  aa  prpscrilieii  in  this  article,  may  be 
made,  fn  any  county,  eicept  New- York,  by  the  BpecinI  county 
judge  or  the  diBtriet-attorney,  or.  in  the  city  and  county  of  New- 
York,  by  any  jastlce  ot  the  appellate  diTision. 
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JAIt  ORERTIBS. 

ARTICI-E  FOURTH. 

Jait  libfrlifs ;  eacapea. 


8m.  la.  Jail  lIlRrtlea  ii 
140.  Id.;  Id  DttaiT  « 


US.  BbrrUTt  IliUlltr   tor  eHape. 

ISS.  Pcultr  tor  CDDalT)a<»  at  egcupa  b;  ■  (herUf,  etc. 

1140.  [AWd,    ISOD,    IBOO,    lOOS.l    JblII    UbeF««   In    certain 

Tbe  foUowiDE  are  the  liberties  of  tlie  jaii  for  eacb  of  the 
roiintips  specified,  to  nit:  For  the  cltr  aad  county  of  New  Voik 
the  whole  of  that  city  aad  conDty;  for  the  eouDty  of  Ononclii(t>i' 
the  whole  of  thti  city  of  Ryracase:  for  the  eouDty  of  Monroe,  the 
whole  of  the  city  of  Rochester:  for  the  cnuDty  of  Erie,  the  whole 
of  the  city  of  Buffslo:  for  the  coaiity  of  Dutchess,  the  whole  of 
the  city  of  Poughkcepxie :  tor  the  county  of  Kings,  the  whole  of 
that  connty:  for  the  county  of  AJbaoy.  the  whole  of  the  city  of 
Allmny;  for  the  connty  of  JefFcrson,  the  whole  of  the  city  of 
Watertown;  for  the  connty  of  Herkimer,  the  whole  of  the  villatee 
of  Herkimer:  for  the  county  of  Rensselaer,  the  whole  of  tbe  city 
(.f  Troy;  for  the  connty  of  Niairora.  the  whole  of  the  rity  of 
Ijockport:  lot  the  county  of  Steuben,  the  whole  of  the  Tillage  of 
Bath:  for  the  connty  of  Nassau,  the  whole  of  the  town  of  Hetnp- 
Kead. 
L.  laSS.  ch.  4S;  L,  1000,  fb.  113;  I.  1902.  eh,  311.  In  tUtrt  April  S,  IM2. 
14&   Id.f  In  oilier  ctiDntf«i»- 

The  liberties  of  tbe  Jail,  in  each  of  the  other  counties  of  the 
State,  as  heretofore  established,  shall  continue  to  be  the  liberties 
thereof,  until  they  are  altered,  or  new  liberties  are  established. 
as  prescribed  by  Isw. 

2  R.  S.  «32.  I  33  (3  R.  3.,  Stb  «d..  T31;  2  Rdm.  Ml). 

, —  — e  altered  or  established,  by  reso- 
lution of  the  board  of  superrisors,  as  prescribed  by  law,  a  space 
of  grouDd,  adjacent  to  the  jail,  and  not  exceeding  five  hundred 
acres  In  quantity,  must  be  laid  out  as  the  jail  libertiei,  in  a 
square  or  rectangle  as  nettrly  as  may  be:  but  a  stream  of  water, 
canal,  street,  or  hishway,  may  be  adopted  as  an  exterior  tine, 
notwitbatauding  it  is  not  in  a  straijiht  line,  or  is  not  at  right 
angle*  with  the  other  exterior  line  of  the  liberties.  A  resolution 
e«tabllshing  or  altering  jail  liberties,  must  contain  a  particular  de- 
tcriptioD  of  their  boundaries;  and  as  soou  as  may  be  after  its 
adoption,  the  boundaries  must  be  designated  by  monuments,  In- 
closnrca,  posts,  or  other  Tlsible  and  permanent  maikt,  at  tbe  ex- 
pense of  the  county. 
Id.,  I  M;  L.  ISTG,   cb.  482.  (  1. 
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I  148.  CopF  to  t>e  Icepl  poBled  in  JkII. 

The  county  clerk  must,  wltiiin  diie  week  iittor  a  rcBOlution  of 
tbc  boui'd  o[  Bupervisoru,  eatiLblUhiiig  or  alteriug  jail  liliertifH,  hoB 
been  tiled  in  bia  office,  deliver  an  exemplified  eopy  tUereof  to  thn 
keeper  of  the  jell:  who  must  keep  the  same  exposed  to  public 
view,  in  an  open  and  public  part  of  the  jail,  and  exhibit  it  to  each 
person  admitted  to  the  liberties  of  the  jail,  at  the  time  of  his 
executing  a  bond  for  that  purpose. 

Z  B.  3.  432.  11  38  and  38. 

!  146.  [Am'd,  ISse.]    H^o  Kdullted  to  Ilbevtle*. 

A  person  in  tho  ciiatody  of  a  sheriff,  by  virtue  of  an  order  of 

s'-irroiider  in  exoneration  of  his  l>all:  is  j-  ■=-■-'  •-  ■--  -*- 
tho  liberties  of  the  jail,  upon  delivering  ti 
ing  OB  prescribed  in  the  next  section. 

Id.,  t  40,"  L.  13S6,  cb.  648.    Sec  aute,  1  13. 

}  ISO.   [An'd,  IWM.]   Cuderlaklnv  *o  be  eievntcd  br  pr<B- 

The  undertaking  must  be  executed  by  the  prisoner,  and  one  or 
more  stifflcient  snreties,  residents,  nnd  hoiisenolders  or  freehold- 
el's  of  the  county,  in  a  penalty  at  icnst  twice  the  snm,  in  which 
the  sheriff  wns  required  to  hold  the  defendant  to  ball.  If  he  is  in 
custody  nnder  an  order  of  nrreat,  or  has  been  surrendered  In  ex- 
oneration of  his  l>ail,  before  judgment;  or  directed  to  be  collected 
by  the  execution,  if  he  is  in  custody  under  an  execution;  or  re- 
malninK  uncollected  upon  a,  judBuieiit  aKoinst  him,  if  he  has  been 
surrendered  after  Judgment;  conditioned,  that  the  person  bo  In 
custody  shall  remsin  a  prisoner,  nnd  shall  not,  at  any  time,  or  in 
any  manner,  escape  or  go  without  the  liberties  of  the  jnll.  until 
dischftrfted  by  due  course  of  low.  The  nroylsions  reKulatiuK  the 
justification  o(  l>ail,  contained  in  article  third  of  title  first  of 
chapter  seventh  of  this  act,  govern,  except  as  otherwise  expressly 
prescribed  in  this  article  with  respect  to  the  notice  of  justification 
of  the  suretieii;  the  officers  before  whom  thejr  must  justify;  the 
substitulion  of  new  sureties  or  a  new  undcrtakine;  the  examina- 
tion and  qualifications  of  the  ni-w  sureties  and  the  nllowauce  of 
the  nndertaklng.  But  after  the  allowance  the  undertaking  must 
be  delivered  to  the  party  nt  whose  instance  the  prisoner  is  in 
custody. 

I  ISl.  [Am'd,  18»a.l    From  whom  andertakliiK  «o  be  held. 

An  undertaking  so  taken  is  held  (or  the  Indemnity  of  the  sheriCf 
taking  it,  and  of  the  party  at  whose  instance  the  priuoner  exe- 
cnting  it  is  conGued. 
a   R.    3.   434,   {  43. 

I   isa.  [Am-d,    ISSe.]        PrlHOitrr    to   be   connitted     when 

If  the  party  at  whose  Instance  the  prisoner  is  in  cnKtody  di»- 
coTers  that  a  surety  therein  is  iusufficient.  he  may,  upim  proof  of 
the  fact,  by  affidatit  or  otherwise,  apply  to  the  cniirt  or  to  a 
judge  thereof,  on  whose  process  or  mandate  HUch  prisoner  is  in 
cnatody.  or  to  tho  county  judge  of  the  county  where  such  prisoner 
is  confined,  and  the  court,  or  a  judge  thereof,  or  such  county 
jndge,  may  make  an  order  committing  such  prisoner  to  clone  con- 
finement tn  the  jnit  until  nnotitcr  undertaking  with  gooti  nnd  aufll- 
dent  sureties  is  offered. 
Id.,  i  14:  L.  is«a.  cb,  048, 
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t  158.  [Aiu'd,  IB86.]    Surrender  of  prlaoner  bT  bli  niredea. 

Out  or  more  of  the  Buri'ties,  in  an  undertaking  slven  for  the 
lltwrtieB  of  b  jail,  niaf  enrrender  the  prinelpni,  at  an;  time  before 
^adgmeut  is  rendered  asniiist  them  in  nn  action  on  the  undert&k- 


I  1S4.   lAm'd,  ISNA.]    Hsw  ■nrrrndFr  mitap. 

The  surrender  must  lie  made  as  follows:  Tile  Htirety  or  snretlee 
making  i(  must  take  the  principal  to  the  keeper  of  ttie  jail,  who 
mtiRt,  upon  his  or  their  written  re(iulnltioti  to  Ihat  effect,  takp  the 
prinelpHl  into  bis  cnstody,  and  indorse  upon  the  undertaking  given 
for  the  liiterties,  nn  acknonledgnient  of  the  snrreuder:  and  also, 
if  reqtiired,  give  the  auretj  or  sureties  a  certificate,  acknonledg- 
in([  the  Biu-render. 

Id.,    i   46:    I^    USa.    cb.    648.  ' 

"      i  ISB.  [Am'd,  1SS8.J    HVhat  deemed  and  n-h«t  not  deemed 

The  going  at  large,  within  the  liberties  of  the  jail  in  which  he 
Is  iu  custody,  ot  a  prisoner  who  has  executed  such  an  undertaking, 
or  of  B.  prisouer  who  would  be  entitled  to  the  liberties  upon  exe- 
cuting such  an  undertaking,  is  not  an  escape.  But  the  going  at 
largtj.  beyond  the  liberties,  by  a  prisouer,  n'ithout  the  assent  of 
the  party  at  whose  instance  he  la  in  custody,  is  an  escape;  and 
the  sherift  in  whoso  custody  be  was,  or  his  sureties,  has  the  same 
authority  to  pursue  and  retake  him,  as  if  he  had  escaped  from  the 
jail.  Such  an  escape  forfeits  the  undertaking  for  the  liberties,  if 
any;  subject  to  the  provisions  ot  the  next  article  of  this  title. 
]<]..  I  4T:  L.  lasa.  cb,  ms. 

i  15«.  [Am'd,  18TT.]  When  conrt  mnr  order  indloled  prlo- 
oner  (o  be  vradnced. 

Where  a  person,  who  has  been  indicted  for  a  criminal  offence, 
is  hell!  by  a  sherifF,  by  virtue  of  a  mandate  in  a  civil  action  or 
special  jiroceeding,  the  courl,  in  which  the  ludielment  is  pending, 
may  make  on  order,  reqniring  the  sheriff  to  bring  him  before  the 
court;  whereupon  the  court  may  make  such  disposition  of  the 
prisoner,  as  to  it  seems  proiier.  The  sberilTs  fees  and  expenses, 
m  so  doing,  are  a  county  charge  of  the  county  wherein  the  coturt 
Is  sitting.  , 

U    ISTl,    cb.    2(8,   I   1    <0  Bdm.   87). 

g  Itl7.   Prisoner  oommKted  for  contempt. 

A  prisoner,  committed  to  jail  upon  process  for  contempt,  or 
committed  for  misconduct  in  a  ease  prescribed  by  law.  must  be 
actually  confined  and  detained  within  the  jail,  until  be  is  dis- 
ehurged  by  due  course  of  law,  or  is  removal  to  another  jail  or 

{lace  of  confinement.  In  a  case  prescribed  by  law.  A  sheriff  or 
eeper  of  a  jail,  who  siitfiTS  such  a  prisoner  to  go  or  be  at 
\aTBe  out  ot  his  jail;  except  l>y  virtue  of  n  writ  ot  habeas  corpus, 
or  by  the  special  direction  of  the  court  committing  him.  or  In  a 
case  specially  prescribed  by  law;  is  liable  to  the  party  aggrieved, 
for  bis  damages  sustained  thereby,  ami  is  guilty  of  a  misde- 
meanor. If  the  commitment  was  for  the  non-payment  of  a  sum 
ot  money,  the  amount  thereof,  with  interest,  la  the  mcae 
damages. 


> 
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g  ins.   [Aln'd,  18S«.]    BherllTm  llabllltr  for  enape. 

Where  a  prisoaer,  id  a  shoriCTs  custody,  goea  or  Is  at  large 
beyond  the  liberties  of  the  jail,  without  the  OBsent  of  the  party  at 
whoso  liiBtHDCo  he  is  in  custody,  the  sberifF  is  ^nawerable  tber^ 
Tor  unlil  an  undprtakiag  for  the  liberties  o(  the  jail  is  given  and 
approved  in  an  action  against  him  as  followa: 

1.  If  tbe  prisoner  waa  in  custody  by  virtue  of  an  order  of  ar- 
TPsr,  or  iD  conei^uence  of  a  eurrondor  in  eiooervtloa  of  bis  bail, 
before  judgment,  the  aberiS  le  nuswerable  to  the  extent  of  the 
damages  su stained  by  the  plaintiff. 

2.  If  tbe  prisoner  was  in  custody  by  virtue  of  any  other  man- 
dale,  or  in  consequence  of  a  aurroiider  in  exoneration  of  bis  ball, 
after  judgment,  the  sberlFF  is  anaiverable  for  the  debt,  damages, 
or  sTim  of  money,  for  which  tbe  prisoner  was  committed. 

3  B.  s.  4S7,  II  ea  iDd  ss:  l.  ibm.  ct.  ms. 

f  1B9.  Prasltr  tor  cannlvaacc  Bt  encspr,  br  ■  BkarlS,  ate. 

A  sheriff  or  other  officer,  who  demands  or  receives  a  reward. 
gratuity,  or  other  valuable  thing,  lo  procure,  assist,  connive  at,  or 
permit  an  escape  of  a  prisoner  in  his  custody,  Is  guilty  of  a  mlade- 
raeanor,  and  shall  be  punished  accordingly.  A  conviction  also 
operates  as  a  forfeiture  of  hia  office,  and  dtaquallSeB  bim  forever 
thereafter  from  holiling  tbe  same. 
3  K.  8.  480,  II  »  ind  M. 
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c.8,t.%a-K    UHDTAK'G  FOR  JAIL  LlBEffriES."       §§  160-< 

ABTfCLB  FIFTH. 

Aetivn  npon  and  alignment  of  a  bond  for  jaO  libertieB. 

Btr.  lao.  DtteBce  la  lAton  br  sherlir  on  bond. 

,..    ... .   — ....  -^...-  „,  be  eTld«B«  ■(ilnat  «iu«tl(i«,  Mc. 


IM.  B«iitilteB  or  ippUeatloii  tL 

IM.  Sucb  ]nil(mMit  wlisn   ■(■red.    Id.;   wl 
m.  Judciatni  anhnt  ■hsrlff  la  iTidcnc*  oi 

IM.  Awfptnment  at  nndprtntlnic 

las!  Eir.-'-t  oI  wniinenfement  of  «rtlon  ■> 
M.  Ttftnc  (o  iFtlon. 
int.  8tu  at  pracB^lBK*  inliin  ■hrrlS.  bo 
ITI.  Deteocc  ol   aliErta  In  (ctlon  tor  «civc. 

I  160.  [Am'd,  IBSe.]  Defence  la  ACllaii  by  akerlff  on  nn- 
dortakliiK. 

In  BD  Bf^ion  brought  on  an  undertsking  for  the  jail  liberties,  it 
Is  a  defence,  that  the  prisoner  voliintarilf  returned  to  the  tibertie* 
of  the  jail  from  whien  be  escaped,  or  was  recaptured  bf,  or  aur- 
render^  to  the  aberilT,  from  whose  eaatod;  he  escaped,  before 
the  comTseBcement  of  the  action.  The  defendanta  mar  make 
that  or  any  other  defence  to  the  aetion,  which  might  be  made  tqr 
the  sheriff,  to  an  action  against  bim  for  the  escape. 

S    R.    S.    43t>,    I    4S;    L.    ISSa,    cb.    e*8. 

i  161.  JadornteBt  Bsalniit  aherK  to  be  cTldviice  acalaat 
aKrctfrs,  etc. 

But  if  judgment  has  been  rendered  agaiuEt  the  sheriff,  In  an 
action  brought  for  the  escape,  and  due  notice  of  the  pendency  of 
ijie  action  was  given  to  the  prisoner  and  bis  sureties,  to  enable 
them  to  defend  the  satne,  the  judgment  against  the  sheriff  is  con- 
clusive evidence  of  his  right  to  recover  against  the  prisoner  and 
his  sureties,  to  whom  the  notice  was  given,  as  to  any  matter 
which  was  or  might  have  been  controverted,  la  the  action  against 
the  sheriff. 

M.,   {   «. 

I  1«C.  [Am'd,  1866.]    SansBiarr  Indrment  for  akerlll. 

In  an  action  brought  by  a  sheriff  on  an  undertaking  for  the  jail 
Uberties,  it  it  appears  to  the  court,  upon  a  motion  made  in  befialt 
'  of  the  sheriff,  that  jodgmeot  has  been  rendered  against  him,  tor 
the  escape  of  the  prisoner,  and  that  due  notice  of  the  pendency 
of  the  action  against  him.  was  given  to  the  prisoner  and  tiis  sure- 
ties, to  enal)le  them  to  defend  the  same,  the  court  must  order  a 
summary  judgment  for  the  plaintiff;  and  judgment  must  be  en- 
tered accordingly,  with  costs. 

Id.,  I  SO;  L.  IBSe.  cli.  648. 

I  163.  ReaolalteB  of  appllfsadon  tberefar. 

But  to  entitle  a  sheriff  to  move  tor  such  a  judgment,  he  must 
have  served  a  copy  of  bis  complaint,  and  given  twenty  days' 
notice  of  the  motion. 

Id..   1   Bi. 

I  194.   Sneb  JndKnent  wb«n  stayed.    Id.|  when  TKC&ted. 

If  it  appears,  on  the  hearing  of  the  motion,  that  the  defendants 
have  a  meritorious  defence,  which  was  not  controverted  in  the 
action  against  the  sheriff  and  which  by  law  could  not  have  been 
•0  coDttovcrted,  the  court  ma;  stay  proceedings  on  the  judgment^ 


^ 


§§  18570        UND'TAPG  FOR  JAIL  LIBERTIES,    c.  3.  t.  2,  a.  S 

with  Buch  limitations  and  upon  snch  terms,  as  it  deems  Juft,  until 
u  trial  in  the  actiou;  but  tne  judgment  must  atund  as  a  security 
for  the  sherilf.  If  the  defence  is  establialied,  the  court  mnel  va- 
cate the  judgmeut,  and  render  judgmeat  tor  the  defendant. 

2  R.  a.  *3H,  H  BI  md  S3,  >m'r1. 

}  lOS.   lAm'd,  188S.]    JDdKinent  HSaliiBl  sherlB  Is  «TldPBee 

In  an  action  brought  bj;  a  sheriff  on  an  uudertnkinji  Cor  Ibe  jail 
liberties,  a  judgment  against  him  for  the  escape  of  the  prisoner, 
Is  evidence  of  the  dnningrB  sustained  bf  him,  na  if  It  had  been 
colfectf^:  a'ld  he  raay  recover  his  renironabie  attomey'a  and  couu' 
Bc!  fees,  and  other  eipenaes  in  defending  the  action  against  him, 
as  par':  of  his  damages. 

Id.,  t  54;  L.  ISBO.  cb.  MR. 

f  100.  [An'd,  18S8.]     AaalKnnpnt  of  >BderMlclBK. 

If  an  undertaking  for  the  jail  liberties  Ie  fotfelted  Ijefore  the 
same  is  duly  alloweil.  the  party  at  whose  luslance  the  prisoner 
was  conGned,  or.  In  case  of  liis  death,  bia  exi-cntor  or  adminia- 
trator,  may  elect  to  bring  an  action  on  the  undertaliing. 

tun.  [Am-il,  1B«0.]  RMovery  of  dkmBiieii  fop  kpparh  of 
rundltlOD. 

The  person  so  elei'tiut;  niay  iiiaintiiiu  an  actiuii  on  the  uuder- 
takiug,  where  an  action  miKht  be  niniiitained  by  the  sherifT;  and 
he  may  recover  (lie  winie  dnmngeH  for  the  breach  nf  the  ii>nrlilion, 
which  be  might  have  n'<i)venii  it)  an  action  againift  the  nheriff. 

Id.,  i  SH:  L.  1)WG.  rb.  Oig. 

IIOM.  [Am-d,  1KK0.1    BWtct  of  eomnmermeX  of  action  aa 

m.    bar. 

The  eomnieneenient  at  such  an  action  shall  lie  deemed  an  elec- 
tion and  Ib  a  har  to  an  action,  by  or  on  behalf  of  such  i>ermui. 
againxf  the  sheriff  or  other  otllc'er  aiTcpting  such  nn  nnderlakilig. 
for  an  i-Rcalie  by  the  prfwiner  execiting  the  undertnkinc.  amount- 
ing to  n  hreaeh  of  the  condition  thereof.  unleH«  the  escape  was 
with  the  OHxent  of  the  sheriff  or  other  olH<'cr. 

I  IHV.    [An'd,  leir'O.i    Drfence  to  BctlOHH, 

In  nn  action  hroncht  a^^  provirteil  for  in  the  three  last  sections, 
the  defendant  may  ninkc  any  defence,  which  he  lillght  uiahe,  if 
the  action  was  hrouj-ht  by  the  aheriff. 
Id.,   I  SS:   L.    1HS0.   I'h.   848. 

I170.  [AWd.  IRNO.l  SlB)'  or  ppDor»dla«B  amlnat  sheHfl, 
bow  antboPlard. 

If  the  pernon  so  entitled  to  bring  an  action  on  the  undertaking 
for  the  jail  libertieK.  in  lien  of  making  such  election,  brings  nn 
action  against  the  sheriff  f<)r  the  escape,  the  court  may,  eicept 
where  tlie  escaiie  was  made  with  the  sheriff's  assent,  stay  proei-ed- 
ings  upcn  a  jndgment  recovered  against  the  sheriff,  with  siii'h 
limitations  and  npon  snch  terms  as  if  deems  just,  until  he  has 
had  a  reasonaide  time  to  jirosei-ute  the  imderlAking,  and  collect  a 
Jndgrnent  recovered  thereon. 

W.,  i;  B9  *nd  00;  U  ims.  rh.  MS. 


r.  2,  t.  a.  a.  8     UND'TAK'G  FOR  JAIL  UBERTIEa  §  171 

I  171.  Defence  ot  aberlS  Id  action  tor  eBea»«. 

Id  hh  nctloB  sgainat  a  sheriff  or  other  officer,  for  the  escape 
of  a  prisoner,  it  is  a  defence,  Dint  the  eeca|)e  was  witboQt  the  a>- 
sent  of  the  defendnnt,  and  that  at  the  winmencement  of  the  ac- 
tion, he  had  the  prisoner  within  the  litierttes,  either  bf  Ma  Tolau- 
ta.Tf  return,  or  by  recapture. 
S  fi.  «.  «&.  I  51. 
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CORONER'S  DDTIEa 


I  ITS.  Datleii  of  CDronpr  when  ■hrrftf  In  a  party- 

In  an  action  or  Bpccial  proci'^int;:  to  ^hieh  the  sheriff  of  s 
connt;  ib  a  part;,  a  coroner  ot  the  same  count;  ban  all  the  power, 
and  In  Bubjpct  to  all  the  diilieH  of  a  aherlff,  in  n  cniise  to  which  the 
sheriff  ia  Dot  a  part;;  except  as  otherwlee  s[>ccially  prescribed  bj 

S  It.  S.  441.  I  M  (3  B.  S„  Gtb  cd.,  T41;  Z  E<lm.  4G0). 

I  ITS.   Any  one  of  the  coroncri  mar  act. 

A  mandate  in  a  civil  action  or  special  proceeding  which  mnst  or 
may  be  eiecntod  by  the  coroners,  or  by  a  coroner  of  a  conntj, 
must  be  direeled  either  to  o  particular  iorouer,  or  fconerallT  to 
(he  coroners  ot  that  county.  Wh^re  sucli  a  mandate  is  directed 
genernliy  to  the  coroners  of  a  county,  or  requires  them  to  do  any 
act,  It  may  be  executed,  and  a  return  thereto  nioy  be  made  and 
siKned.  by  one  of  them;  but  such  an  set  or  return  does  not  affect 
the  others. 
Id.,  plrt  of  I  B4.  and  I  3S. 

i  1T4.  lAu'J,  ISftU,]      Arr^al  of  HhfrriR  *y  coroner. 

Where  a  mandate,  requiring  the  arrest  of  the  sheriff  of  the 
county,  is  directed  to  a  corouer.  he  must  execute  the  aanie  in  the 
manner  preacril>ed  by  Ian-,  with  respect  to  the  execution  of  a  simi- 
lar mnnilale  by  a  sheriff;  und  he  is  authorized  to  take  on  under- 
taking on  the  arrest,  or  an  undertaking  for  the  jnll  liberties,  in  a 
like  case,  and  in  like  manner,  and  with  like  effect,  as  where  such 
an  undcrtaUinp  may  be  taken  by  a  sheriff. 

I  17B.  Sheriff)  how  coaflned. 

Where  the  actual  confinement  of  a  sheriff  by  a,  coroner,  on  a 
mandate,  is  required  or  authorized  by  law,  he  must  be  confined 
by  the  coroner,  in  a  house  sltuntetl  within  the  lilierties  of  the 
jnil  of  the  county,  other  than  the  sherifTs  house,  or  the  jail,  in 
the  same  manner  as  a  slieriff  is  required  by  law  to  confine  a  pris- 
oner in  the  jail. 
W..    *  87. 

I  ITtI-  Place  ot  eoaflncBieBt  to  be  deemed  a  Jail. 
That  hnuse  tht-reupon  becomes  the  jail  of  llie  count;,  for  the 
use  of  the  coroner;  and  each  provision  of  tnw  relating  to  the  jail, 
or  to  nu  eseap<'  from  the  jnil.  nuplies  Ihorelo,  while  the  sheriff  i» 
confined  therein. 
Id..  H  «S  ■»!  8»- 


c.  2,  t  S  CORONEK'R  DrTTES.  H  ITT-IRI 

tlTT.  lAaa'd,  1886.]  Sberlff  hair  Hdmltwd  to  Jail  IlbprtUai 
liability  of  coroner  for  encnpe. 

A  ■beriS  BO  arrefited  muvt  be  Htlmilted  to  tbe  libertieH  of  tbe 
jail  or  tbe  raunty,  in  h  like  case,  nud  upon  execating  a  like  iiuder- 
takinc  to  the  coroner,  ns  prespribpil  by  law  fnr  a  prinoner  in  the 
ahprifTii  enstody.  For  an  psrapf  of  tbe  sheriff  from  tho  libprtien. 
the  coroner  in  liable.  In  the  same  manner,  and  to  the  same  extent. 
an  a  xherifE  for  a  similar  escape;  and  he  may  make  the  same 
defence  as  a  sheriff. 

B   R.    B.  Ml,    I  BO;   L.    1888,    eb.    8*8. 

I17K.  lAiB'i],  lNRe.1    RlffbtB  of  ttoroarr  to  proaeealc,  npon 

The  coroner  may  prosecute  sn  andertakinjc  for  the  liberties 
taken  bj_  hfm,  and  la  entitled  to  all  tbe  rights,  and  subject  to  alf 
the  ilabililiea,  prescribed  by  law  with  respect  to  a  similar  ntider- 
taking  la.k<^D  by  a  sheriff.  The  andertaklug  may  be  assigned  by 
him.  to  the  party  at  whose  inBtance  the  sheriff  ivas  arrested;  and 
th*  same  proceedings  may  be  had  tbereuiiou,  as  upon  an  undM- 
tnkinK  taken  and  assigned  by  a  sheriff  in  it  similar  case. 

Id.,  I  Bl;  L,  1888,  ch,  MS. 

t  1TB.  Datlen  of  eoroaer  wb*re  skerlK  la  iM>lBtl>. 

A  person  arrested  by  u  coroner,  in  au  action  or  apecial  pro- 
ceeding, In  which  the  Hheriff  of  the  county  is  pinintiff,  must  be 
conlined  in  tbe  jail  of  tbe  county,  In  a  case  where  such  a  confine- 
ment is  required  or  authorized  by  law;  but  the  coroner  is  not 
liable  (or  an  escape  of  tbe  priaoner  from  tbe  jail,  after  he  haa 
bc«ii  confined  therein.  A  person  so  eouSned  must  be  ke^t  and 
treated,  in  alt  ropecta,  like  a  prisoner  confined  by  the  sheriff. 

Id.,  I  B2.  sod  part  or  I  Bl.  . 

I  ]80.  [Am'd,  IStML]  8nok  prlBoncr  enllll«d  (o  iall  liber- 
ttca,  etc 

A  person  so  arrested  by  a  coroner  is  entitled  to  be  discharged, 
or  to  the  tlbertie«  ot  the  jail,  as  the  case  requires,  u|>od  glvhig  an 
nndertaking  to  the  coroner,  in  the  like  manner,  and  in  a  like  case. 
In  which  a  person  arrested  by  a  sheriff  would  be  entitled  to  be  so 
dbcbarged,  or  to  the  liberties.  The  undertaking  so  given  must  be 
In  all  respects  similar  to  that  requited  to  be  given  to  a  sheriff: 
and  it  baa  the  like  effect,  and  may  be  assigned  and  proceeded 
upon  in  like  manner. 

M..  put  ot  I  93.  ind  I  M;  L.  ISSt,  cb,  »S. 

I  181.  Becaipe  ot  aKeb  prliooer. 

A  coroner  is  answerable  tor  an  escape  of  a  prisoner,  admitted 
br  him  to  the  liberties  ol  the  jail,  in  the  same  manner  and  to  the 
■ame  extent,  aa  a  sheriff,  and  may  interpose  a  like  defence. 

M..    I    IS. 

I  ISltu  [Added.  1002.1    Datleo  of  eonntr  treaanrer  In  Rrl<- 

In  the  county  of  Erie  the  powers  imposed  and  tiic  dutirs  con- 
ferred npiMi  coronerx  hy  the  proTisions  of  this  title  shall  Ih>  excr- 
i^Red  and  perfrrrmeil  by  the  county  treniturer  of  such  count.v.  and 
racb  county  treasurer  shall,  in  the  exerrisp  and  |M>rr»rniHiiii> 
thereof,  be  subject  to  the  same  liabilities  and  responaibllittes  as 

are  prescribed  in  this  title  in  the  cas~  "  

I.  leOS.  ch.ns.    Id  tttttt  April  14.    inns. 


Google 
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chapter. 

Hh.  U3.  CcrtlOcala 


couni;  must  turnUh  t. , „. 

hand  and  official  seal,  stating  that  th«  persou  so  appointed  t 

elected,  has  so  qualified  and  given  » ' — 

Z  B.  S.  1S8,  I  ST  (3  B 


)  184.  Jb.I1,  ppoceaa,  etc,  to  be  delivered  to  new  akerlK. 

Within  ten  day»  after  the  aetVice  of  the  certificate,  upon  the 
former  RheriS  he  muat  deliver  to  his  siireossor: 

1.  The  jail,  or  iC  there  are  Iwt,  or  more,  the  jails  of  the  eonnty, 
with  all  their  nppurteuaneea,  ^dd  the  proiwrty  oC  the  county 
therein. 

2.  All  the  prisoners  then  confined  in  thi>  jail  or  jails. 

3.  All  process,  orders,  oommitmeiits,  and  nil  other  papers  and 
docunientfl,  authorizing,  or  relating  to  the  confinement  or  custody 
o(  a  prisoner,  or,  l(  such  a  process,  order,  or  commitment  has 
been  returne<i,  a  statement  in  writing  of  the  contenta  thereof, 
and  wlien  and  where  it  was  returned. 

4.  All  mandates,  then  In  his  hands,  except  such  as  he  has  fully 
executed,  or.  has  begun  to  execute,  by  the  collection  of  money 
thereon,  or  by  a  seizure  of  or  levy  on  money  or  other  property.  In 
purKuance  thereof. 

Id..    I    80.    »m'd. 

i  isn.   FomeF  slieFlfl  to  eseente  iDHtrnineat. 

At  the  time  of  the  delivery,  the  former  sheriEf  muirt  execute  an 
Instrument,  reciting  the  pro|>erty,  documcnis,  and  prisoners  deliv- 
ered,  specifying  particularly  the  process  or  other  authority,  by 
which  each  prisoner  was  committed  and  is  detained,  and  whether 
the  same  has  been  returned  or  is  delivered  to  the  new  sheriff. 
The  instrument  must  be  delivereil  to  the  new  slieriff,  who  must 
acknowledge,  in  writing,  upon  a  duplicate  thereof,  the  receipt  of 
the  property,  documents  and  prisoners,  therein  specified:  and  de- 
liver such  duplicate  and  acknowledgment  t«  the  former  sberUT. 

Id.,  1  TO. 


NEW  8HER1PP. 


NotwithatandiiiE  the  el«cUoD  or  appolDtment  of  a  new  aheriS, 
the  former  eheriff  miut  return.  In  hii  otra  Dtune,  each  mandate 
which  b«  baa  fDlIy  ezecnted;  and  muat  proceed  with  and  complete 
Ihe  eiecutloD  of  each  mandate  which  he  has  be^nn  to  execute,  bx 
the  manner  ^eeified  in  itibdiTlaion  foDrth  of  the  lait  aection  but 

a  B.  8.  «s.  I  71. 

I  18T.  OevtslM  orden  to  fe*  deilTe*««  ta  nd  retvraed  br 

When  a  perwin,  arreeted  b;  Tirtue  of  an  order  of  arrest,  is  con- 
floed,  either  in  ^ail,  or  to  the  Ubertien  thereof,  at  the  time  of  as- 
■ijnilns  and  deliTering  the  jaU  to  the  new  iheriS,  the  order,  U  It 
Is  Dot  then  returnable,  mast  be  delivered  to  the  new  Btaeris,  and 
be  retnmed  b7  him  at  the  retnrn  da;  thereof,  witb  the  proceed- 
InsB  of  the  former  aberiff  and  of  tbe  new  sheriff  tbereon. 
Id.,  i  TX. 

I  188.  Dellrerr  at  pvlaoaers,  prooeaai  mte,,  hayr  cnCoreed. 

If  the  former  aberlS  oeslecta  or  refuses  to  deliver  to  hia  snc- 
ceaaor,  the  iall,  or  any  of  tbe  property,  documents  or  prisoners  in 
his  charge,  as  prescribed  in  tbis  title,  lila  sn^^^NBor  maiit,  notwlth- 
Btandlng,  take  ponession  of  the  jail,  and  ol  the  property  of  the 
cotmtj  thMeiu,  and  the  cnstody  of  the  prisoners  therein  confined, 
and  proceed  to  compel  the  delivery  of  the  documents  withheld,  aa 
preecribed  by  law, 
U..  I  TS. 

I  189.  nnder-skcrl*,  ct«.,  whea  to  eonpir  wltk  tovecolMr 

If,  at  the  time  when  a  new  sberifT  qualifies,  and  gives  the  se- 
cnrity  required  by  law,  the  office  of  the  former  sberiff  ia  executed 
by  his  under-sherifl,  or  by  a  coroner  of  tlie  county,  or  a  person 
specially  autborlied  (or  that  pnrjKise,  he  must  comply  with  the 
provisions  of  this  title,  and  perform  the  duties  thereby  required 
of  the  former  sherUL 
<  K.  B.  4M.  I  T*. 
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COURT  OF  APPEALS. 


CHAPTER  m. 
Civil  Jurisdiction  of  the  Principal  Courts  of  Record ; 
Organization,  Members,  and  Officers  thereof;  Dis- 
tribution and  Dispatch  of  Business  therein. 

VtTLB      l.-Th«  C«ar(  *T  i»iMl«. 

TITLK    II.— Th*  8ipr«n  Coarl. 

TITLE  Ill.-Tka  Csait  *T  Ol4lw(. 

TITtS   ir— Tt»  Cllj  4;aaTt  of  tka  CItf  of  Haw-Iork. 

THIS     v.— Ik*  CoaatT  C«irt& 

TtTLB  1. 
TIm  oourt  of  appaaU. 

Article  I.  InrlsdlctlOD,  ind    rani*   ot   fierclalDg   Ibe   ume:    ■tncral   ponera; 
urm*   and  dttlitei. 
3.  Tka  <lerk  ot  Uie  court. 
S.  Ttie  Slate  r^iurtvr:  pubUcatbu  and  dIatilbuUan  vt  the  itWIta. 

FIRST. 

me  general  powen; 

8«P.  1M.  Tile  jBilWlliMtoii  ot  Ibe  muit  of  appeal*  Id  rlrll  a<:tlona. 
lei.  UmilaltoDi.    exceptlona  ami  coudltiaoa. 


I9T    Court  oiiy  be  bi^ld  In  aaj  building;  sdJourulueDta. 
IBS.'  oaiperi  to  b«  appointed  l^  oo"". 

j  I&O.  [Am'd,  18SQ.]  Thr  JarftadletlOD  of  th«  court  ot  KP- 
peal*  IB  oItII  ocllona. 

The  court  t>t  appeals  has  esduslve  jurisdiction  fo  reyiew  upon 
appeal  every  actual  determi nation  made  prior  to  the  Last  day  o( 
December,  eiBhteen  hundred  anil  ninety-five,  at  a  general  term  of 
the  supreme  courT,  or  by  either  o(  the  superior  city  eourtB,  as 
then  constituted,  in  aLl  cases  in  which,  under  the  proTislona  of 
law  eiislinK  on  said  day,  ap|>ealB  might  be  token  to  the  court  o( 
appeals.  From  an4  after  the  last  day  of  December,  eiRhteen  hun- 
dred and  ninety-fire,  the  jurisdiction  of  the  court  of  appeals  shall, 
in  eiiii  actions  and  proceedings,  Im>  confined  to  the  review  ij^n 
appeal  of  the  actual  determinations  made  by  the  appellate  divi- 
BKin  of  the  supreme  court  in  either  of  the  following  cases,  and  no 

1.  Appeals  may  be  taten  as  of  right  to  said  court,  from  judg- 
mentB  or  orders  finally  determining  actions  or  Rpecial  proce^ings, 
and  from  orders  granting  new  trials  on  eiceplious,  where  the  ap- 
pellantB  stipulate  that  upon  affirmance,  judgment  absolute  shall 
be  rendered  against  them.   (See  S  194.) 

2  Appeals  may  also  be  taken  from  determinations  of  the  appel- 
late division  of  the  supreme  court  in  any  department  where  toe 
appellate  division  allow*  the  tame,  and  certifies  that  one  or  nwr* 
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qaeatiouB  of  law  have  oriaeo  wblcb,  [n  its  opinion,  ought  to  be  re- 
TiGwed  by  the-  court  of  appeals,  in  which  caae  the  appeal  brioga 
op  (or  review  the  question  or  queBdona  bo  certified,  aod  no  other; 
and  the  court  ot  appeals  ehall  certify  to  the  appeUale  division  its 
aetenaination  upon  such  quefltioua. 
Q>.  Pioc.,  )  11,  and  L.  ISSC,  cb.  BM. 

I  101.  [Am'«.  18»B,  iHOa,  lam,  1900.}  I,l>ilMtl««>,  e«4 
«c»tl»B*  ud  coBdlllona. 

The  jurisdictioQ  conferred  by  the  last  section  is  subject  to  the 
tollowiuK  hmitatjonB,  uifeptions  aud  conditions: 

1.  No  appeal  Bhnll  be  taken  to  said  court,  in  any  civil  action 
or  proceeding  oonimeiic.ed  in  any  court  other  than  the  supreme 
court,  conrt  of  claims,  eoanty  court,  or  a  surrogHte'a  eoart  ua- 
less  the  appettate  division  of  tlie  supreme  court  allowa  the  appeal 
by  an  order  made  at. the  term  whicli  rendered  the  detenu luation 
or  at  the  neit  term  after  judgment  is  entered  thereupon  and  shali 
certify  that  in  its  opinion  a  question  ot  law  is  involved  which 
oufnt  to  he  reviewed  by  the  court  o(  appeals.    (See  |  22(11.) 

2.  No  appeni  shall  be  taken  to  said  court  from  n  judgment  ot 
aOrmance  hereafter  rendered  in  an  action  to  recover  damages 
(or  a  personal  Injury,  or  to  rei'over  dauinKes  for  Injuries  resulting 
in  death,  or  in  an  action  to  tret  aside  a  judgment,  sale,  tranater, 
conveyance,  assignment  or  written  Instrument,  ns  in  fraud  of  the 
rights  of  creditors,  or  in  on  action  to  recover  wages,  salary  or 
compensation  for  services,  including  expenses  incidental-  thereto, 
ot  damages  for  breach  of  any  contract  therefor,  or  in  an  action 
upon  an  individual  bond  or  individual  undertaking  on  appeai, 
when  the  decision  of  the  appellate  division  of  the  supreme  court 
la  nnanimous,  unlets  such  appellate  division  shall  certify  that  in 
Its  opinion  a  question  o(  law  is  involved  which  ought  to  be  re- 
viewed by  the  court  of  appeals,  or  naless  in  esse  of  its  refusal 
to  BO  certify,  an  appeal  is  sUowed  by  a  judge  of  the  court  of 
appeals.      (See  }  791,  subd.   12;  i   1310.) 

3.  The  Jurisdiction  ot  the  court  is  limited  to  a  review  of  ques- 
tions of  law. 

4.  No  nnanimouB  decision  ot  the  appeilote  division  of  the  su- 
preme conrt  that  there  is  evidence  supporting  or  tending  (0  sus- 
tain a  finding  of  tart  or  a  verdict  not  direcled  by  the  court,  shall 

■  be  reviewed  by  the  court  of  appeals.  (See  i  1337.) 

I.  lM,l!ll.  )H;I,.  UM.Cb.n«iL.lM8.ch.im!  L.  IWO,  cb.  M3.   Id  eRect  S«{it.  I,  ItOO. 

I  IBS.  [Repeated  Jan.  1,  ISOtt.    L.  1895.  eh.  &4fJ.] 

1  IB3.    Court  miir  nmke  mien. 

The  court  may  from  time  to  time  make,  alter,  and  amend, 
rules,  not  inconsistent  with  the  constitution  or  statutes  of  the 
Slate,  regulating  the  practice  and  proceedings  in  (he  court,  and 
the  admission  of  attorneys  and  counsellors  at  law,  to  practice  in 
all  the  courts  of  record  of  the  Stale. 
L.   ISTU.  di.  303.  i  S;  and  L.  IBTl,   cb.  «se,  )  1. 

1  l»i.  ResalttltBP)  nil  en  JadKnent  abaolKte  to  be  rem- 
d*red,  KMd  proceedlBSB  tliereapoii, 

The  judgment  or  order  of  the  court  of  appeals  must  be  remitted 
to  the  court  below,  to  be  enforced  according  to  law.  Ui>on  an  ap- 
peal from  an  order  granting  a  new  trial,  on  a  case  or  exceptions, 
If  the  conrt  of  appenls  determines  that  no  error  was  committed 
In  granting  the  new  trial,  it  must  render  jiidcnicnf  absolute  upon 
the  right  ot  the  appellant;  and  after  its  jinlgnient  has  been  re- 
Bitted  to  the  court  below,  an  assossmeDt  of  daiuugcs,  or  any  other 
SI 
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proceeding,   requlsiu   to  render  the  Judgmeot  effectiul,   maf  b« 
hid  in  the  latter  court. 
Od.   Froc,,    part*  of  ii   11  and   12. 


I  190.  Second  «ud  •nkBcancB*  sppeala. 

Upon  a  aerond  and  each  Bubscqueat  appeal,  including  a  caae 
where  a  former  appeal  baa  been  diamlssed  for  a  defect  or  Ir- 
regularity,  the  tliae  of  filing  the  return,  upon  the  first  appeal,  de- 
termluea  the  plao.-  of  the  cause  upon  the  calendar. 

Id.,  part  or  t  13.    8e«  poat,  I|  TSB-T03. 

f  l»a.  Time  a  aad  plaoea  of  hoIdlDK  teraiB. 

The  terms  of  the  court  of  appeals  must  be  appointed  to  be  held, 
at  such  times  and  places  as  the  court  thiulis  proper,  and  coatioued 
as  long  as  the  public  interest  requires. 

I,.  18T0,  ctL  203,  part  at  |  1:  L.  IMO.  cli.  3B3.  part  of  |  1. 

I  l»r.   Court  mar  be  held  la  aoy  bBlldlnvi  adloarameata. 

A  term  of  the  court  ma;  be  appointed  to  be  held  in  a  building, 
other  than  that  desigOAled  by  Ian  for  holding  courts.  A.  tenn 
may  be  adjourned  from  the  place  where  it  is  appointed  to  be  held, 
to  another  place  in  the  same  city.  One  or  more  of  the  judges 
may  adjanrn  a  term,  without  day,  or  to  a  day  certain. 

Co.    PrcR.,    I   IS. 

t  X&K.    OfflporB  to  be  appointed  by  eonrt. 

The  court  may,  from  time  to  time,  by  an  order  entered  in  It* 
minutes,  appoint  and  remove  Its  clerk,  its  reporter,  aad  aucb  at> 
tendants  aa  it  deema  neceMary. 
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ARTICLE  SBCOMD. 

The  clerk  of  the  court. 

■w.  m.  dwk  of  UW  ooBrt  of  Bpimi  to  giTa  b(»d :  R»m>  tor  hb  OBOK 

gToaninlinailsnDU.  Vowen r^ dtputr. 
Kar«ni|>li7«MlMuM1iilil>oM«.    Sp«l«l dcpoty. 
Oletka  for  Judge*  of  ttas  odutI  oE  ai)!)**]!. 
Xg.  ODqeator  jodieotthianiTlot  ap|m.l*. 

I  IM.    Clerk  of  the  oonrt  of  Appeals  to  Klve  boiadi  raomn 

The  clerk  of  the  court  of  nppeHilB,  before  enteriD^  upon  the  du- 
ties of  hii  office,  muBt  subicnbc,  and  file  the  constltntloDHl  oath 
of  office,  and  must  execute,  and  file  in  the  comptroller's  office,  a 
Iraud  to  the  people  of  the  State,  in  the  peoalt;  of  twentr-five  thou- 
mnd  dollars,  with  two  sufficient  sureties,  approved  by  the  comp- 
troller, and  conditioned  for  the  faithful  perfonnauce  of  the  duties 
of  his  office.  If  the  bond  is  forfeited  b;  a  breacli  of  Its  condi- 
tion, the  court  of  appeals  must,  by  order,  direct  an  action  to  be 
Invneht  thereon.  The  money  recoTCred  must  be  applied,  under 
the  direction  of  the  court  of  appeals,  to  indemnify  the  persons  ag- 
griered  by,  the  breach,  in  proportion  to  their  respectiTe  lossea. 
and  to  make  good  any  other  loss,  occasioned  by  the  breach.  The 
clerk  must  keep  his  office  at  the  city  of  Albany,  and  the  trustee* 
of  the  State-hall  must  assign  him  suitable  rooms  therein,  tor  that 
pnriMMie. 

CBUt.,  art.  «,  pari  ot  I  aa;  -L.  IMT,  cb.  ITT.  I  14  (4  Bdm.  SOS);  and  Id., 
•!ti.  370,   I  IS   (S  B.  6..  etti  ad.,  OK;  3  Edm.   Js).    Set,  al»,  L.  ISTO,   ch. 

xa,  I  ». 

1  aOO.  To  appoint  m  depntr,    Powera  of  depntri 

The  clerk,  b;  a  writing,  under  his  hand  and  the  seal  of  the 
conrt,  filed  in  his  office,  from  time  to  time  must  appoint,  and  may 
at  pLeaaore  remove,  a  deputy-clerk,  who  is  entitled  to  a  salary, 
fixnl  and  to  be  paid  as  prescribed  by  law.  Before  entering  upon 
his  duties,  the  deputy-clerk  must  subscribe,  and  file  in  the  clerk'a 
office,  the  coDStitntlonal  oath  of  office.  While  the  clerk  is  absent 
from  hi*  office,  or  from  the  sitting  of  the  conrt,  or  the  office  of 
clerk  is  Tacant,  the  depnty-clerk  has  all  the  powers,  and  Is  subject 
to  all  the  duties  ot  the  clerk. 

L.  M4T,  eh.  3T7,  I  IE,  am-d  bj  L.  1871,  cb.  TIS. 

I  snl.  [Aiia'd,  ISTT.l  Mar  employ  naalslaBla  IB  hia  omor, 
Rpedal    depnty. 

The  clerk  may,  with  the  approbation  in  writing,  of  the  Judges  ot 
the  court,  or  a  majority  of  them,  employ  as  many  assistants  in  his 
office,  as  are  necessary.  He  may  from  time  to  time  appoint,  and 
«t  pleasure  remove,  bis  BSslstants.  Each  assistant  Is  entitled  to 
B  compensation,  fixed  and  to  be  paid  as  prescribed  by  law.  The 
clerk  may  appoint  one  of  bis  assistants  as  special  deputy-clerk: 
irho  possMses,  in  tlie  absence  of  tlie  clerk  and  the  deputy-clerk, 
e  power  and  authority  as  the  clerk,  at  any  sitting  ot  the 
hi-i.  ■._  art-.,.!.   »{»,  •.aanani  1^  the  businesa  tTBtiaacted 
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1  Z02.  [Added,   I8»r.]      Clerks  Iof  jMdCes  o(   tke  cvnrt   at 

Each  judge  of  the  court  of  appeale  mar  appoint  and  at  pl^Hsnre 
remove  a  ciprfc,  who  shsll  perTonn  snch  serrlceti  hk  thp  iudfie 
■  appointing  hfm  may  require.  He  nhftll  bp  entitled  to  a  compen- 
sation to  loe  fixed  by  such  jiids^.  iu>t  exceeding  twelve  hundred 
doilare  a  year,  to  he  paid  nonthl;  by  the  cMuptrolker  upMi  the 
certificate  of  the  jndge.  ' 

L,  iBd,  cb.BI.    iBsasatAprtlS,  13ST. 
I  203.   [Added,    IWr.]      Ofllcea   for  Jndse    •>'  the   court   •( 

The  board  of  i)iiperri9or«  of  a  county  in  which  a  law  library  in 
maintained  by  the  stale  Hhall,  upon  the  retiuext  of  a  judi;e  of  the 
court  of  appeals  who  reuides  tbereio,  provitle  Hud  niHintain  fur 
his  use,  suitable  and  commodioua  offii*H.  approred  by  him.  In 
case  of  the  refusal  or  nPKlect  of  the  lionrd  to  comply  with  such 
request,  thp  judge  may  rent  and  maintain  at  hta  plac^  of  realdeuce 
ofDces  suitable  tor  bis  use  and  the  expense  thireof  shall  be  a 
county  charge.  A  judge  of  Kaid  court  who  resides  in  a  count.v 
where  there  is  no  such  library,  may  rent  and  maintain  at  bin 
place  of  reiiideoce  offices  suilable  for  bis  use,  and  the  necexsary 
expense  thereof  shall  be  paid  by  the  state  treasorec  upon  the 
audit  and  warrant  of  the  compttollcc. 

L.ian.cb.n.   U affect AprUS,1»T. 

[Repealed;  Laws  1894,  ch.  135,1 
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ARTICLE  THIRD. 

Z7te  State  reporter ;  jnAlKation  and  diitrSmtion  of  the  nportt. 

B«.  TOO.  Btste  rqwrler  li  the  reiVTtrr  oC  tlie  court  ot  uppeali. 

311.  RepDTtar   not    lo  be    iDlBreated   In   pvbllcAtliui;    cfHitfcti    tor  pub. 

312,  Coprrlfbt  of  reparti. 


a 


I.  n Drowned    decLtloni 


oplnlrni  to  bt  depMltM  *ltb  clerk. 

reporter  ia  tbe  reffoptar  of  tke  KOmrt  of  ap- 


reporter  is  mentioned,  applies  to  the  officer  thus  appointed. 
I  210.   Kin   dnly. 

The  State,  reporter  nmst  report  pTery  rataie,  detpnnlBpd  fn  the 
eonrt  oF  appeals,  i/hich  the  court  direcla  him,  or  n'hlch  the  public 
Inlerest,  In  his  jiid«[meut,  reqnirea  him  to  report.  To  enable  him 
to  pprform  thnt  dniy,  the  jauj^en  of  the  eonrt  must  deliver  to  him 
the  irritten  opmloDB,  rendered  in  each  cnuBe  so  determined.  Each 
de«)8ion  of  tne  court,  which  Is  reported,  must  be  so  reported  as 
'  aoon  as  practicable  after  it  is  made;  and  if  the  reporter  neglects 
faithfnlly  to  perform  that- duty,  it  is  the  dutf  of  the  court  to  le- 
move  him  from  office. 
U  IMS,   eta.  234,    I  1,    Biii-il. 

i  211.  [Am'd,  18»B.]  Reporter  not  to  br  IntFreited  i>  pvl»> 
UcttUon)    oo«trACt>    for    publtutloa. 

The  State  reporter  shall  not  hare  any  pecuniary  interest  In  the 
reportsi  but  a  contract  for  the  publication  thereof,  nnder  bis  sn- 
pervIsioQ.  must,  from  time  to  time,  be  made,  In  bebnlf  of  the 
people,  by  the  State  reporter,  subject  to  the  approral  of  the  chlel 
Judge  of  the  court  of  api)eals,  with  the  person  or  persons  who 
agree  to  furHlah  to  the  secretary  of  Slate,  so  many  copies  of  each 
Toinme,  aa  may  be  needed  to  enable  him  to  comply  with  the  next 
section  but  one;  anil  also  to  publixli  niid  sell  Ibe  rci'oits,  on  terms 
the  most  adTantAgeouH  to  the  public,  rccnrd  being  bad  to  the 

-.  execution  of  the  work,  anil  at  a  price  not  exceeding  two 

..a  for  a  volume  of  not  less  than  fire  hundred  paKes.    Each 

roct,  BO  entered  Into,  must  provide  for  die  publication  of  the 

reports,  for  five  years  from  the  expiration  of  toe  time.  BpeclHcd 
tor  that  purpose  in  the  last  contract.  If  the  State  reporter  deter- 
mines that  a  contract  has  not  been  faithfully  kept  by  the  person 


SolSn 


chief  Jndge  of  the  court  of  appeals,  filed  in  the  office  of  the 
tar7  of  State,  annul  the  same  from  a  time  specified  in  the  insTru- 
ment:  and  tfaerenpon  he  may  enter  Into  a  new  contract,  likewise 
to  be  approved  by  the  chief  judge  of  the  court  of  appeals,  tor  the 
publication  uf  the  reports  for  five  years  from  the  time  so  specified. 
Before  entering  into  a  contract  the  State  reporter  must  advertise 
for,  receive  and  consider  proposals  for  the  publication  of  the 

L.  UH,  cb.  W. 


t 
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copyright  tor  the  opiuiouB  contained  in  tbe  reports  and  tlie  H&me 
maj-  be  published  by  an;  person.  Bnt  the  coiij-rigbt  of  tbe  staie- 
menlB  of  factB,  of  tne  head-ooies,  and  of  all  other  not™  or  refer- 
onceB,  prepared  by  the  State  reiiiirter,  must  be  taken  by,  and  shall 
be  Tested  in  the  secretary  of  State,  for  the  benefit  of  the  people 
«f  tbe  State. 

I  213.  [Am'd,  1804,  ISM.]   iccretarr  of  State  to  dlatrlbate 

Of  the  copies  at  each  volume  of  the  reports,  Cnmlsbed  to  the 
secretary  of  state,  he  must  deUrer  one  to  the  clerk  of  each 
county,  for  the  use  o(  the  county,  deposit  one  in  the  office  ot  Oie 
nttomey-genernl,  deliver  one  to  tbe  clerk  of  the  court  ot  appeals, 
for  the  use  of  that  court  and  one  copy  for  earh  ind^e  thereof, 
'leltrer  one  to  each  justice  of  the  sttpreme  court,  and  to  each 
county  indge,  and  deposit  three  copies  in  the  state  library. 
L.  ISt,  cb.  218;  L.  lan,  Ob.  ITS.    InsBect  ApHI  t.  1S>. 

i  £14,  lJiareport«d  decialBBB,  etc.,  to  1i«  delirprvd  b^  re^ 
politer  to  AUOoemHor, 

A  State  reporter  maet.  on  the  appointment  of  his  successor,  de- 
liver to  him  all  paper*  in  his  hands,  pertaining  to  a  cause  which 
he  has  not  reported,  or  which  are  not  ueceeaary  to  be  retained  by 
him,  to  complete  the  publication  of  a  volnme,  which  ia  then  partly 
printed, 

I^    ISSE,    eh.    MB,    I    3. 

)  Z15.  Oplnlonn,  rtc,  Bot  t*  be  dcUTevcil,  except,  ete. 

A  State  reporter,  after  the  expirntion  of  his  term  of  office, 
_»_„  __j  ijeii^pr  H  paper  specified  in  the  last  section,  or  a  cony 
■"        "-'  '       ■""      or  the 


thereof,  to  any  person  otiier  than  bis  successor  in  office,  t 

publisher  of  a  partly  printed  volume;  except  that  a  copy  of  such 
a  paper  may  be  furnished  by  him,  diirinj^  b  Tacancy  in  tbe  office, 
to  a  judge  of  tbe  court,  or  to  tne  attorney  for  a  party  to  the 
cause  to  which  it  relates. 
Id.,   I  S. 

I  21«.  Certain  oplalona  to  b«  ilepoalted  witk  «lerk. 

The  State  reporter  must  deposit  with  the  clerk  of  the  conrt,  all 
opinions  delivered  to  him,  which  are  not  to  be  reported,  immedl- 
atelv  after  the  publication  of  the  reports  of  the  other  eases,  de- 
cided at  the  same  time.  They  must  be  properly  filed  and  pre- 
served, by  the  clerk. 
8m  Id.,  I  i. 
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SUPREME  COURT. 


Tli«  auprame  court,  inolnding  ipecial  and  trial  terms. , 

L    Of    Unui:    dlatrlbotign    of 


ARTICLB  FIR«T. 

Juritdielija  and  powen;  denawition  of  term*;  dittT-OnUion  of 
buiinM*  OMONfr  the  term*  and  judges ;  attendants  upon  the  ait-, 
ting*;  mtsoMineous  provision: 


S19.  JDdlcliI   dcpBrtcu'ots. 
390.  Appallit*  iflililOD. 

aaa.  D«l«uIltHi.  etf.,  to  be  lll»d  wltb  KcnUrr  of  Bute. 

3S4.  [BepenlHl.] 

9K.  tliDH  *ihI  plim  or  jHildlBC  Iwmi  ot  ippelUte  dlTlnlw]:  1 


r.  IRepeilcd.l 

I.  wlieii  uwelkt*  Jnatli 


SU.  OoTernot  nuy  appotDt 


I  SIT.  Oeaeral  JarlstilfltlOB  ot  ■opreme  euart. 

The  freneral  juriidiction  hi  law  and  equity,  which  the  enpreme 
'   of  the  State  pOBseBWB,  under  the  proviaioDs  of  the  consli- 


ttitioit,  ioeiudpa  ail  the  Jnrisdlction,  whieh  wna  possesBed 
ereinpd  by  the  supremtf  court  of  the  eolcnj"  ot  New  Yorfe.  nt  any 
time,  nud  by  the  court  of  chancery  In  England,  on  the  4th  day  of 
Jnly,  17T6;  with  the  eiceptiona.  additloDs,  and  limilationH.  cre- 
ated and  imposed  by  the  conatitution  and  tiiwB  of  the  State.  Sub- 
ject to  those  eiceptiona  and  iimitationa,  the  auprerae  court  of 
the  State  has  all  the  powers  and  authority  of  each  of  those  courts, 
and  exercisea  the  aame  in  like  manner. 
I  It.  8.  ITS,  I  36;  Id.  IM,  I  1:  >iu1  I..  1S4T.  cb.  £80,  1  IS. 

t  SIS.   [Am'd,  189S.]    inprrme  conrt  mar  ckftuce  wlace  of 
triiti  «'  BetloMa  p^ndliiK  in  tttber  eonFtii. 

The  aupreme  court,  upon  the  appilcation  of  either  pnrty,  may, 
end,  in  a  proper  case,  most  make  an  order,  direcling  that  an 
baue  of  fact,  joined  in  an  action  or  special  proccedinji.  pending 
in  any  other  court  of  record,  except  the  city  court  ot  the  city  ot 
New  Torit,  or  a  connty  court,  to  be  tried  at  a  term  of  the  su- 
se 
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premc  court  In  another  county,  on  such  termF.  and  under  iuch 
reKiilatlone  bb  it  doema  just;  and  thorenpoD  tb9  isanp  mast  be 
tried  nopordingly.  After  the  trial,  the  clerk  of  the  county.  Id 
n-hieh  it  hns  taken  ptacp,  must  wrtlfy  the  minntP*  thereof;  wolch 
t  lie  filtd  with  the  clerk  of  the  court,  in  which  the  action  or 


B|>ec4al  p 


t  must  be  the  same,  i 


I  2IB.  [Am'd,  ISOS.]    Jndlclsl  depart nenta. 

The  State  is  hereby  divided  into  fonr  judicial  dmartments. 
The  first  department  shall  consist  of  the  county  of  New  York; 
the  w^cond  deiJuHment  shall  consiBt  of  the  counties  embraced 
within  the  present  second  judicial  district;  (he  third  department 
shall  consist  of  the  counties  embraced  within  the  present  third, 
fourth  and  sixth  judicial  districts;  the  fonrth  depnrtinent  shall 
consist  of  the  counties  embraced  within  the  present  Stth,  seTeuth 
and  eighth  judicial  districts. 
U    IBM.  ch.   3K. 

D  2ao.    [Am'd,  189S.]      Appellntc   dlTlilan. 

Ou  aod  after  the  first  day  of  January,  eighteen  hundred  and 
ninety-six,  there  mhall  be  an  appellate  division  of  the  supreme  couft 
in  each  Judicial  department  hercliy  cri^ated.  coi^Bistiug  of  seven 
justices  in  the  first  department  and  of  fire  justices  in  each  of  the 
other  departmeats.  In  each  department  four  shall  constltnte  > 
iiuoium,  and  the  concurreu-.'o  of  three  slinll  lie  necessary  to  a  de- 
cision. No  more  than  five  justices  shall  sit  in  any  case.  From 
all  the  justices  elected  to  the  supreme  court  the  Kovemor  shall 
desiEnate  those  who  shall  constitute  the  appellate  itlrislon  In  each 
department,  and  he  shall  designate  the  presidinb'  justice  thereof, 
who  shall  act  as  such  during  tiis  term  of  office,  and  shall  be  a 
resident  of  the  department.  The  other  justices  shall  be  desig- 
nated for  terms  of  five  years,  or  the  tinesplred  portions  of  their 
respective  terms  of  office,  if  less  than  five  years.  From  time  to 
lime,  as  the  terms  of  such  dcsiKnations  expire,  or  vacancies  occur. 
he  shall  make  new  designations.  He  may  also  make  temporary 
designations  in  case  of  the  absence  or  inability  to  net  of  any  jus- 
tice in  the  appellate  division.  A  majority  of  the  justices  dcsig- 
naied  lo  sit  In  the  appellate  division  in  each  department  shall  be 
residents  of  the  departments.  Whenever  the  upncllato  division 
in  itoy  department  stiall  be  unable  to  disiHise  of  ila  business  within 
a  reasonable  time,  a  majority  o(  the  presidiog  justicea  of  the  sev- 
cral  dciiarlments  at  a  meeting  colleil  by  the  presiding  jUHtice  of 
Ibe  delMirtment  in  iirli'urs  may  Iruus/c'r  iinj'  penclinn  apiJenls  from 
such  department  to  any  other  deiMirlment  for  hearing  and  deter- 


of  the  powers  .  .  ....  

of  a  justice  out  of  i-ourl,  and  those  pertaining  to  the  appellate  divi- 
sion or  to  the  hearing  anil  deciHiun  of  niiilinnH  mibmitled  by  con- 
sent of  counsel.  J''rom  and  after  the  lust  day  uf  December,  cigb- 
teen  hundred  and  uiiiety-five,  the  appullute  division  shall  have 
tlic  inriodiction  now  exercised  by  IIk'  sniireme  court  at  its  gen- 
eral terms,  and  by  (he  xeuerul  terms  of  the  court  of  common 
pleas  for  the  eily  and  coiinly  of  New  York,  the  snpi-Hor  court 
of  (hi'  city  of  New  York,  (hi'  superior  court  of  BuGFalo  and  tb« 
city  court  of  Brookl,vn,  and  such  addilioual  jurisdiction  As  may  be 
conferred  by  Ihc  legislature.    It  shall, buvc  power  lo  appoint  and 
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remoTe  a.  lepoTter,  to  whom  the  original  opinioni  at  the  court 
shall  l>e  delivered  by  the  judices  immedlutely  nfler  Ihe  decitiiuiiii 
ol  the  caseB  in  which  they  arc  written  tire  niade^  and  to  make 
rule*  and  regniationa  governing  the  practice  therein.  The  appel- 
late eonrt  Bball  be  located  respecliveV  in  ihe  Grst  department,  in 
the  citf  of  New  York;  in  the  second  deportment,  in  the  cilr  of 
BriK>k]rn;  in  the  third  department,  in  the  dt;  of  Albany:  and  Id 
the  fonrth  department,  in  the  city  of  Rochester;  but  terms  thereof 
may  be  held  elsewhere  In  snch  departments,  whenever  In  the  dis- 
ereiion  of  the  Juaticea  thereof,  respectively,  public  interests  may 

L.  isaa,  i^b.  n«. 

I  ICtl.    [An'd,   IHBS,   ISfte,   1S97,   Xmm.]    CI»rks,   k4t«BAaBta 

The  jnatlces  of  the  apnellite  division  in  each  of  the  third  and 
(oarth  depertments  shall  have  power  to  appoint  and  remove  a 
clerk  whOHhall  keep  hia  office  at  a  place  to  be  deaignated  by  said 
Juatieea.  The  clerks  at  the  nppellnte  division  in  itnid  departmenta 
■hall  be  paid  an  annual  salary  of  two  thousand  doliurH.  A  cer- 
tificate of  the  appoint  me  lit  of  each  of  »aUi  clerka  sifined  by  the 
Eresidine  justice  of  the  judicial  department  for  which  said  clerk 
I  appointed,  shall  be  filed  with  the  comptroller  of  the  State,  and 
the  salary  hereby  established  ahall  be  paid  by  the  comptroller 
of  the  Stale  to  such  appointees  quarterly.  The  justices  of  the 
appellate  division  iu  encn  of  said  departments  shall  have  power 
to  anioiut  and  remove  not  more  than  three  attendants,  one  of 
whom  shall  act  as  crier.  Each  of  aaid  attendants  ahall  receive 
a  compensatiou  to  be  fixed  by  the  justices,  which  shall  not  ex- 
ceed nine  hundred  dollars  per  year,  payable  monthly.  He  aholl 
also  be  entitled  to  reeeivp  his  traveling  expenses  to  and  from 
his  home  to  the  place  where  said  sessions  arc  held,  not  ej^ceedintc 
onee  In  each  term.  The  compensation  of  the  attendants  shall 
be  paid  by  the  comptroller  of  the  i^tate  upon  the  certificate  of 
the  presiding  juatice  of  the  department.  Bach  juatice  of  the  ap- 
pellate division  in  each  of  said  deportments  shall  have  power  to 
employ  the  services  of  a  stenographer.  The  compensation  of  each 
•tenograjAer  shall  lie  i>ald  by  the  comptroller  of  the  State  upon 
the  certificate  of  the  justice  by  whom  he  is  employed.  Sach 
eompeuaatlon  shall  not  eiceed  twelve  hundred  dollars  a  year. 

8ubd.  1.  [Added,  180T.]  The  presiding  justice  of  the  appellate 
division  of  the  fourth  department  shall,  with  the  approval  of  the 
other  justices  of  said  department,  have  poiver  to  appoint  and  re- 
move an  asalHlant  to  the  cierli  of  said  'npi>ellate  division,  who  shall 
be  paid  an  annual  salary  of  one  thousand  dollars.  A  certificate  of 
the  appointment  of  sneh  sasiiitnnt  clerk,  signed  by  the  justices  of 
the  said  fonrth  department,  shall  be  filed  with  the  comptroller  of 
the  state,  and  the  salary  hereby  established  for  such  assiRtaut 
clerk  shall  he  paid  by  the  aald  comptroller  to  such  appointea 
iiuarterlr. 
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SuM.  2,  [Added,  189T,]  The  clerk  of  the  appellate  division  of 
the  fourth  department,  in  addition  to  the  salary  herein  provided, 
shall  be  entitled  to  receive  his  neceBsarj  diBburBeioenti  Tor  poat- 
age,  telephone,  telegraph  and  eipress  diarges,  to  be  certJBea  by 
the  presidlnK  justice  of  said  department  and  to  be  paid  in  the 
Bame  maDoer  as  bin  salarj".  And  the  compensation  herein  provided 
for  Baid  clerk  and  said  aasiatatit  clerk  shall  be  in  lieu  o(  all  (eea 
and  ehancee.  nud  neither  tiHid  clerk  nor  aasiatant  clerk  shall  here~ 
after  he  permitted  to  charRe  or  receive  any  fee  wbatever  in  ad- 
dliiun  to  hiH  nalary,  for  an;  official  service  rendered  hj  him. 

L.  lHB.cb.!i7«:  L.  <aK.cb.M7;  L.  isr.oh.  sn.  In  elleot  April  H  Un.  Smaad 
departnenl,  iMl- IBM,  cli.  M. 

Bubd.  3.     [Added,  inoo.]     The  justices  of  th«  appellate  divl- 

lion  of  the  supreme  court  in  the  third  judicial  department  ehall 
have  power  to  appoint  and  remove  a  deputy  clerk  of  said  court, 
nho  shall  be  paid  an  annual  salary  of  one  thousand  dollars  bj 
the  comptroller  quarterly.  A  rertifipate  of  bu(4  appointment, 
signed  by  the  presiding  juatice,  shall  be  Sled  with  the  comptroller 
of  the  State. 
1. 1901,  eh.  I».    ]oe<IeoC  April  IS,  igtU. 

Subd.  4.  (Added,  lOOO.i  The  deputy  clerk  of  the  appellate 
division  of  the  supreme  court  in  the  third  Judicial  department 
•ball  also  art  under  direction  of  said  court  as  librarian  and  have 
charge  of  the  library  In  use  by  said  court,  and  for  such  additional 
■erricea  shall  receive  the  additional  Bum  of  five  hundred  dollars 
per  annum,  to  be  paid  in  the  same  manner  aa  bis  salary  as 
deputy  clerk. 
L.lMa,clL9M.    tDnSecEAprlllt,  iwn. 

I  222.  (Added,  1800.]    Gaveruar  nta.y  rrvoke  dealKOAtton. 

Upon  the  written  request  of  a  jiistio.'  designated  for  the  api>el- 
late  division-  the  governor  may  revoke  hia  dcdignallon  Ijy  an  order 
to  be  fileil  in  the  office  of  the  secretary  of  Blaie.  Where  such  dw- 
ignation  Is  revoked,  the  Koveruor  may  preBcribe  the  duties  to  be 
performed  by  auch  justice  in  holding  court  In  any  part  of  the 
state,  from  the  time  of  sucb  revocation  nnlii  tlie  taking  effect  of 
the  next  appointment  of  terms,  as  prescribed  in  section  two  hun- 
dred anil  ihirly-two  of  this  act,  for  the  judicial  department  In 
which  such  iuslice  rcBides. 

In  etttn  Martb  SS.  IBOS.      L.  INSS,  fb.  113. 

I  223.  [Arn-d,  ISOS.]  De-l«n«ttoD,  ete.,  to  be  Sled  with  He- 
ret*  ry  ot  State. 

A  desitniation  of  a  juBlice  of  the  appellate  division  of  the  rii- 
preme  court  must  be  in  writing,  and  filed  In  the  office  of  the 
Bccretnry  of  State. 

1  224.   [RciH^aled  Jan.  1,  1806;  L.  1805,  ch.  94C,  f  2.] 


r  The  terms  of  the  appellate  division  of  the  aupreme  court  are 
to  be  appointe<l  by  the  appellate  division  in  each  department,  and 
are  to  l>e  held  at  such  times  and  places  and  shall  cuutluue  so 
Jong  na  the  appellate  division  deems  proper. 


.Google 


I  aM.  [Am'a,  ISftS.)    Appointment  to  be  published. 

An  appointment  or  n  term  or  terms  of  nn  appellate  diTision 
rauat  be  made  and  lilod  in  the  oSice  ol  tbc  secretary  of  State  at 
least  tbirtr  ilnjs  before  the  oommenc^ement  of  auch  term  or  terms, 
rrhe  secrctarf  of  Stale  mast  immcdiatelr  uubtlBh  a  copy  thereof  in 
the  nen-apaper  printed  in  Albany  in  which  legal  notices  are  re- 
quired to  be  published  at  least  onee  in  each  week  for  four  snc- 
ccBslre  weeks.  The  expenses  of  publication  arc  to  be  paid  out  of 
the  treasury  of  the  State. 
h.  leso,  ch.   »M. 

IMT.   [Repenled  Jan.  3,  1896:  I--  1805,  eh.  046.] 
i  XZS.  [Av'd,  IROS.l    IVkea  susoolnte  Jnatlce  to  prealde. 

If  the  pretiidlng  justice  is  not  present  at  the  alttinit  of  the  ap- 

E fit  ate  dlvtsion.  the  assofiate  justice  residing  iu  the  department 
aving  served  the  longest  time  ns  such,  or,  it  two  are  present 
who  have  serreil  the  same  len^h  of  time,  the  elder  of  tliem  must 
act  as  presiding  Justice  until  a  presiding  justice  attends. 

L.   issc,   ch.   »M. 

I  X30.  [Added,  1R9«.]  Speelnl  er  trial  term  ot  Kapreme 
court    to    be    lield    t>r    one    Jndce. 

A  qiecial  term  or  a  trial  term  of  the  supreme  court  mnst  be 
held  by  one  judge.  An  appeal  from  a  judgment  or  decree  in  any 
case  in  which  the  question  of  the  title  to  a  public  office  is  directly 
or  collaterally  at  issue  or  in  any  manner  involTed,  may  be  placed 
on  the  calendar  and  noticed  for  hearing  on  any  day  in  the 
appellate  dirision  of  the  supreme  court,  in  the  first  department, 
or  in  the  court  of  appeals,  and  Bhall  be  heard  on  Boid  day. 

L.  is8«.  cn.  sm.   Id  ttrnt  uij  12,  isDs. 

I  230.  FAm'd,  1800-1  Namber  Ot  Jnatlcea  aeceaBary  for  ■ 
deetaloB. 

In  each  department  four  of  the  justices  of  the  appellate  diTision 
of  the  supreme  court  shall  constitute  a  quorum,  aud  the  concur- 
rence of  uiree  justices  is  necessary  to  pronounce  a  decision.  No 
more  than  J3vc  justices  shall  sit  in  any  case.  If  three  do  not  con- 
cur in  a  decision,  a  reargument  must  be  ordered. 

I  881.  [Am'd,  1R»S,  1000.1  Rearrvment,  et  eeterk,  when 
ttftaae  to  be  benrd  In  nnother  dcpnrtme&t. 

Where  in  anj'  case  four  justices  ot  the  appellate  diviaion  <n  any 
department  are  not  qualified  to  sit  therein,  or  where  the  jiistii'ea 
quklificd  to  bear  the  appeal  are  equally  divided,  the  court  must 
direct  the  same  to  be  sent  to  another  department  to  be  specified 
in  the  order  to  be  there  heard  and  determined.  Where  in  any 
case  when  an  appeal  to  the  appellate  diriKioii  of  any  department 
comes  00  for  argument,  and  the  justice  before  whom  the  action 
was  tried  or  who  granted  the  onler  oppealed  from,  is  a  member 
or  snch  appellate  division,  the  appellant  may  make  an  applica- 
tion to  such  appellate  division  for,  and  the  court  may  grant,  an 
order  directing  that  such  appeal  be  sent  to  an  adjoining  department 
to  be  specified  tn  the  order,  to  be  there  heard  and  determined. 

L.  18SB.  cli.  M«;  L.  IMO.  ch.  306.     Tn  »er»t  Brpt.  1,  IMKI. 

I  asa.  [Am'd,  1B7T,  1808,  1M»,  IMM,  lOOO.)  Appolntmeata 
«t  terma  of  tbe  sapreme  court. 

The  Jnstlcee  of  the  appellate  division  in  each  department  may 
Sx  ttw  tboM  iDd  pitca*  for  holdlog  spacial  Aad  trial  tarmi 
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therein,  and  assign  the  justices  of  the  departments  to  hold  such 
teriQH,  or  make  rules  therefor;  autt  may  from  time  to  time  make 
additional  appolDtments  and  designationB,  or  change  or  alter 
IhoBe  alread;  made,  it  xaid. justices  of  the  said  appellate  divi- 
Bion  in  an)'  departuent  shall  not  have  fixed  the  times  and  places 
for  holdiug  said  special  and  trial  terms,  or  shall  not  hare  as- 
signed the  justices  to  hold  such  terms,  or  shall  not  hare  made 
rules  therefor,  before  the  first  day  of  Decemb»r.  in  the  year 
eighteen  hundred  and  ninetj--fiTe,  and  in  every  second  year  there- 
after, the  justices  of  the  supreme  court  for  each  judicial  district, 
or  a  Diajority  of  them  not  designateil  as  justices  of  the  appellate 
division,  must,  between  the  first  and  fifteenth  days  of  December 
in  each  of  said  years,  appoint  the  times  and  places  lor  holding 
the  trial  find  special  terms  of  the  supreme  court  within  their 
judicial  district,  for  two  years  from  the  first  day  of  January  of 
the  year  next  following:  if  for  any  reason  such  an  appointment 
Is  not  made  before  the  expiration  of  the  time  so  specified,  it 
must  be  ma<le  at  the  earliest  convenient  time  thereafter.  At 
least  one  special  term  and  tn'o  trial  terms  must  be  appointed  to 
be  held  in  each  year  in  each  county  separately  orgamxed.  Ful- 
ton and  Hamilton  counties  Rhall  be  deemeil  one  county  for  the 
purposes  of  this  section.  Two  or  more  trial  terms  may  be  ap- 
pointed to  be  held  and  may  be  held  at  the  same  time  in  aaj 
county.  A  trial  term  in  any  county  may  be  held  in  two  or  more 
parts,  and  a  jury  panel  may  be  summoned  to  serve  in  each 
part,  or  jurors  may  l>e  drawn  from  one  panel.  The  rules  made 
by  the  justices  of  an  appellate  division  for  fixing  the  times  and 
places  for  holding  special  and  trial  terms,  and  for  assigning  the 
justices  for  holding  special  and  trial  terms,  must  be  signed  by 
the  justices  making  them,  and  immediately  filed  in  the  offlce  at 
the  secretary  of  State:  and  a  duplicate  thereof  must  also  bo 
nied  in  the  offlce  of  the  clerk  of  such  appellate  division,  who 
mnst  Immediately  transmit  a  copy  thereof,  certified  by  hira,  to 
each  of  the  justices  of  the  supreme  court  in  such  department 
not  Uenignated  as  justices  of  an  appellate  division.  The  Justicef 
of  the  uppellutc  division  of  each  department  arc  hereby  author- 
ized Fo  adopt  and  procure  an  olDcial  seal,  with  suitable  devices 
and  inscription.  A  description  of  such  seal,  with  an  impression 
thereof,  shall  be  filed  in  the  office  of  the  secretary  of  State.  The 
expense  of  urornring  such  seal  shall  be  a  charge  against  the 
^tate.  and  shall  be  paid  by  the  State  treasurer  upon  the  audit 
and  warrant  of  the  TOUiptroIIcr. 

I.  ISnS,  fb.  SB;  L.  ISM,  cb.  3TS:  L.  1896,  ch.  Oail  L.  IMO,  Cb.  TB.  !• 
effect  Bfpt,    1,    1W». 

I  23S.  Pabllcatloa  of  a  ppolndncntB. 

An  apiMilntment  so  made  mnst  be  signed  by  the  justices  making 
it,  and  iuimedlalely  filed  in  the  oSice  of  the  secretary  oC  State. 
who  must  publlsli  a  copy  thereof  in  the  newspaper,  printed  at 
Alliaiiy,  in  which  legal  notices  arc  required  to  be  published,  at 
least  once  in  each  week,  for  three  successive  weeks  before  the 
holding  of  a  term  in  pursuance  thereof.  The  expense  of  the  pub- 
licallun  is  payable  out  of  the  treasury  of  the  State. 

i  284.  [Ana'd.  ISM.]  Gm-ernor  amy  Bppolitt  ex traor dinar r 
lermni  Jnatlcen  to  bold  tbeu. 

The  governor  may,  when,  in  his  opinion,  the  public  interest  so 
'quires,  appoint  one  or  wore  extraordinary  teraoa  oC  ib»  appellat« 


c.  8,  t.  2,  ■.  1  TERMS;  ATTENDANTS.  H  2S5-30 

dlTlilon  of  the  supreme  conrt  In  in;  department,  or  of  the  fipecial 
or  trial  temn  oftbe  snpreme  court.  He  must  designate  the  titne 
and  place  of  hoidiug  the  same,  and  name  the  justice  who  shall 
bold  or  preside  at  aueh  term,  except  of  the  appellate  diviBioa;  and 
he  must  sire  notice  of  the  appointment,  in  such  manner  as,  in  his 
Judgment,  the  public  interest  requiiea. 
L.  IBS.  eh.  Me. 

i  XW.  fAn'd,  1898,  I0OO.]  Qenvral  powers  and  dtttle*  ol 
laaMees. 

Any  Justice  ot  the  supreme  court  has  power  to  hold  a  special  or 
trial  term  of  the  supreme  i-ourt  for  the  whole  or  any  portioo  of  the 
term;  and  to  act  upon  any  business,  which  regulnrlj-  cotnes  before 
the  term  in  which  he  is  sitting,  exce|)t  where  he  is  |)ersonaliy  dis- 
qualified from  sitting,  in  a  particular  action  or  apecisl  proeeeding. 
Each  justice  muBt,  at  all  reasonable  times,  when  not  engaged  in 
holdiuK  court,  transact  such  judicial  basinpss  as  may  be  done  oat 
of  court.  The  justices  of  the  supreme  court  elected  in  the  eighth 
judicial  district  ma;  adopt,  and  from  time  to  time  amend  rules 
and  regulations  for  malung  calendars  ot  cases  at  tasue  to  he  tried 
in  the  supreme  court  in  and  for  the  county  of  Brie, 
L.  UH,  ab.SWiL.ua),  ch.M4.    IneffeotAprUlliUO). 

I  aas.  [Repealed  Jan.  1,  1690;  L.  180S,  eh.  918.] 

I  83T.  [AM'd,  1895,  IMW,]  Gavcraop  ta  destirsBte  Jnalloea 
to  kold  eourts  IB  certain  eases. 

If  it  appear  to  the  satinfactlon  of  the  presiding  Justice  of  the 
appellate  division  in  an;  department  that  a  special  or  trial  term 
of  the  supreme  court  duly  appointed  therein  is  in  danger  of  fail- 
ing, he  ma;  designate  a  justice  who  resides  in  that  department 
to  hold  such  tern  in  the  absence  of  the  justice  assigned  thereto. 
If  in  the  opinion  of  such  presiding  justice  it  is  not  practicable  to 
make  a  designatlou  from  bis  department,  he  shall  so  Inform  the 
governor  who  may  thereupon  designate  for  such  term  a  justice 
from  an;  department. 
L.  INCcli.  M«;L.  Ua).cb.  tU.    In  eSest  April »,  IWO. 

I  ass.  [Am'd,  iseo.]  Plsce  of  hsldliis  the  terms. 

The  place  appointed  within  each  county,  for  hohtiug  a  apecisl 
term  of  the  supreme  court,  st  which  issues  of  fsct  are  triable,  or 
a  trial  term,  must  be  that  dedgnttted  by  the  statute,  for  holding 
the  county  court. 

L.  UM,(ib.NI. 

I  389.  Special  teraiB  adjonmed  to  chamber*)  trials 
thereat. 

A  specisl  term  of  the  supreme  court  may  be  adjourned  to  a 
future  day,  and  to  the  chambers  of  any  justice  of  the  court,  re- 
siding within  the  judicial  district  by  an  entry  in  the  minutes:  and 
then  adjourned  from  time  to  time,  as  the  justice  holding  the  Hsine 
directs.  An  action  triable  by  the  court,  without  n  jury,  which 
was  upon  the  calendar  of  the  term  before  it  was  adjourned,  may 
be  tried  at  a  term  so  adjourned,  and  held  at  chambers,  by  consent 
of  both  parties,  but  not  otherwise.    In  that  case,  the  atteadanc« 
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I  S40.  [Repealed  Jsd.  1,  1896;  L.  189^  ch.  046.1 

t  JndvMi  wamjr  perform  d  wiles  •( 

A  county  juds^  witUin  hia  connty  p 

plication  must  exercise,  the  power  ■ _,   —  —  „ 

ianguage  upon  an  officer  authorized  to  perform  the  dutiea  o(  t. 
Justice  at  the  enpreine  court  at  chamliers  or  out  of  courL 

■  L.  IM,  Dta.  Nl. 

I  342.  tAm'd,  ISM,  1896.]       OBcera   Fe<[Blrc«  to  alleBd  « 
teroi  of  the   sppellitte    dlTlaloni    BberlfPa   dot/. 

A  term  of  the  sibilate  divlBlon  of  the  supreme  court  moat  be  ' 
attended  bj  tlie  aberiff  of  the  county  in  which  it  la  held,  hia  nnder 
eberitr,  or  one  of  his  deputiea:  by  not  more  thnn  three  attendants 
appointed  by  such  court,  one  of  whom  ahHll  act  as  crier;  by  the 
Clerli  of  the  appellate  diTision,  of  the  supreme  court  appointed  for 
the  department  in  which  the  term  ia  held;  all  of  whom  muat  act 
under  the  direction  of  the  court  or  of  the  jireaidlng  Jnatlee.    The 


sheriff  of  the  county  must  cause  the  room  in  which  a  term  of  the 
appellate  division  Is  held  to  be  properly  heated,  ventilated,  lighted, 
and  kept  comfortably  clean  ana  in  order.  The  court  may  enforce 
the  perfurinance  of  that  dntr  by  the  aberiS.  The  sheriff  must 
alao  provide  the  court  with  ali  neceftsarj  atationery   and  mlnnte- 


presidinK  at  the  term,  and  ahall  defray  the  necesaory  expenae  of 
telcgrafihing  the  day  calendar  to  such  county  clerks  as  the  court 
ahall  direct:  also  the  neceaaary  expcnac  of  transmitting  printed 
caaea  and  papera  to  the  reporter;  to  the  varioua  libraries  and 
to  the  justices  of  the  appellate  division. 

L.  18MI.  eta.  »4«.    In  eSert  April  2T,    ISflO.    L.   ISM,   ch.  vn. 

g  S4S.  (Am'd,  ISIME.]    Fee*  of  aaeh  oMcera)  bow  p«ld. 
The  fees  of  the  sberitT,  and  such  ntfendanta  for  attending  ■ 
term  of  the  appellate  divinion  and  ail  e^tpensea  incurred  by  a  aher- 
itr  in  obedience  to  the  laat  sectioa  muat  be  andited  by  the  comp- 
troller and  paid  out  of  the  treasury  of  the  State. 

L.  UW,  du  948. 
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AKTIOLB  SBCOTID. 

The  gapreme  court  reporter. 

Bee.  3**.  |B?peslpd.I 

2*6.  Tenn  of  nIBce;  bow  appointed  ■nd  reiDOTHl. 

US.  Mwllnc  tor  apvelatmeiii. 

za.  Special  meellna  for  ■Kmlndarnt   or   nmoTil, 

MS.  Papen  and  (^iIdIoi"  to  be  Curplgbed  Ig  cbe  reporter. 

M>.  I>Dtr  of  reporter;  no  lalary  to  be  paid  lo  bim. 

1844.  [Repealed  Jan.  1,  18D6;  Lawi  1895,  ch.  Me.] 

I24B.   (Am'd,   18TT,   180B.1    Term   of  oScei  how  appointed 

The  term  of  office  of  the  supreme  court  reporter  is  five  years 
from  the  time  of  bis  appcimtmeQt,  and  until  his  HucTPsnor  is 
appointed  and  qnaliSes.  He  must  be  appoiuted  aud  luay  lie 
removed  for  cause,  by  tbe  justices  of  the  appellate  divlHious  of 
the  supreme  court,  or  a  majority  nt  such  of  IbetQ  as  attend  at  a 
eonvention,  held  as  prescribed  in  the  neit  two  sections.  An 
appointment  or  removal  must  be  in  writinB;  it  most  be  sittned  hy 
the  justices  makinpt  it,  and  filed  in  the  office  of  the  seeretary  of 
state;  ottemise  It  Is  of  no  effect. 

H  2W.  SM  and  £4T  were  botb  amended  and  nulled  bj  (ame  act.  L.  189B, 
cb.   24B;  I^    iSTT,  Cb.  419. 

I  M«.  rAn'd.  ISTT,  ISSS.)    Mvetlas  for  aitpolntmcat. 

The  justices  of  Ibe  appellate  divisions  of  tbe  supreme  court 
mnst  meet  (n  convention,  at  the  capitol  in  the  city  of  All>any,  at 
noon  of  tbe  day  ivhen  the  term  of  office  of  the  supreme  court 
reporter  eijrires.  for  the  purpose  of  apiwiliting  a  supreme  court 
reporter  in  his  place.  If  that  day  is  a  Sunday  or  a  public  holi- 
doy,  the  convention  must  be  held  at  the  same  time  and  place,  on 
tbe  first  day  thereafter  not  beinfc  Sunday  or  a  public  holiday. 
if  an  appointment  is  not  made  at  such  a  meetlDK.  It  may  be  made 
■t  a  special  meeting  of  the  copyention.  held  as  prescribed  In  the 
neit  section.  The  snpreme  court  reporter  may  be  removed  at 
such  a  special  meeting. 

L.  IWT,  eb.  tie;  L.  189G,  cb.  MO  (ua^Dda  aod  repeals). 
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|»47.  |An*d.  ISSB.I  Special  ncetlDS  tor  appolBtnenl  or 
reraoviU. 

A  Bp^ial  meetiDg  of  the  convention,  for  the  appoiotment  or 
rpuioval  of  a  eupreme  court  reporter,  must  be  held  at  the  oapitol 
in  the  city  of  Albany;  but  it  may  be  adjourned  to  any  other  place. 
It  may  be  called  by  a  presldinK  justice  by  written  or  printed 
□olice  NtHtiug  the  object  of  the  meeting,  and  served  perBonally  or 
throiijfh  the  poHt-offlce,  upon  each  of  the  juatices  of  the  appellate 
divisions  of  the  supreme  rourt  at  least  two  weelts  before  the  time 
appointed  therefor.  If  the  object  of  the  meetiDi;  ia  to  consider 
the  question  of  the  removal  of  the  supreme  court  reporter  the 
notice  must  be  acrnmpanied  with  a  copy  of  the  BToitndR  alleRed 
for  the  removal;  and  both  innat  be  served  tipon  the  supreme  court 
reporter,  personally,  or  by  leaving  them  at  his  last  place  of  resi- 
lience, with  some  person  of  suitable  nice  and  discretion,  at  least 
ten  days  before  the  time  appointed  for  the  meeting. 
L.  IBK,   rh.  M6  (■mends  and  rcppili). 

!  24n.  tAm'd.  IMW.I  Paper*  and  «ptBloBa  t«  »e  laralHtaed 
(«  the   reporter. 

In  CHch  cause  heard  by  the  appellate  division  of  the  supreme 
court  the  attorney  or  counsel  for  each  party  must  deliver  to  the 
clerk  of  said  apjKllate  division,  for  the  use  of  the  supreme  court 
reporter,  a  duplicate  of  each  paper  furnished  by  him  for  the  use 
of  the  court,  i'he  clerk  must  collect  such  papers  from  the  coun- 
sel; and  immediately  after  the  adjournment  of  the  term,  he  mnst 
Irnnsnilt  them,  and  certified  copies  of  all  the  decisions,  made  at 
that  term,  to  the  supreme  court  reporter,  at  the  latter's  expeime. 
Each  judite.  who  renders  a  written  opinion  in  a  cause  decidml  by 
the  appellate  division,  must  transmit  It.  or  a  certified  copv  thereof. 
to  the  supreme  conrt  reporter,  who  mnst  pa.v  the  expense  of 
transmission,  and  also,  where  a  copy  ia  transmitted,  the  expense 
of  copying,  not  exceeding  eight  cents  fnr  each  folio. 


I IMR.  [Am*d.  1S0S.1    Dntr  at  reporter)  no  aatarr  to  Ite  p-ild 

The  supreme  court  reporter  is  not  entitled  to  a  salary.  He 
must  rt'port  and  publish  such  of  the  decisions  at  the  terms  of  the 
apjirllntc  divJskiiM  or  special  tenua  of  the  court  as  he  deems  it  for 
the  public  interest  lo  have  reported.  He  mnst  also  report  and 
|iu)>livh  the  decision  in  n  particular  cniuic,  which  the  court,  at  a 
term  of  the  appellate  division  or  special  term,  specially  dire<'ts 
him  to  n-iHirt.  He  must  prepare  for  each  volume  and  cause  to 
he  iiiililislieil  therewith,  the  usual  digest,  head  notes,  tables  of 
eoutcuts.  and  index.        < 


f2BO.    [Am-d,    1805,    18&r,   lSft».] 
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pi>nH>DH  wilbin  thr  Htutc.  at  u  (iiicc  not  eiiepdiug  two  JullnrH. 
for  M  bouDil  Tolum«  of  uut  Ipbs  tban  neven  buQdriKl  pagen.  lie 
tuaf  Also  raUHO  ndvanre  sh«?tit  to  he  pllbliabe<l  nt  not  ti)  exi-fpil 
fifty  rt-ntu  a  volume.  He  must  I'lniwi  n  ropy  of  each  volume  o( 
the  rpporta  as  hood  hh  printeil  to  be  delivered  to  each  jiidire  of 
the  coart  of  anpealn.  and  each  jiistke  of  the  Hupreme  court,  anil 
to  each  count)-  judge  during  his  term  of  office. 
L.  1890,  ch.  OK;  L.  ItST.  ct>.  4T4;  L.  IWS,  cb,  218.    tn  vtlfH  A[<rlt  T.  1809. 

esb 
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8TEN0GBAPHERS, 

ARTICLE)  THIRD. 


X*.  StaDoinpbgrg  In  Klnn  «nint>. 

3B6.    Hll    MlCtlDt. 

3U.  BlHiacnpben   In  othn-  omnticB  oC  Kcond   JodlclO   dlitrtct. 
3ST.  Theic    MUrtei;    baw    pild. 

Xa'.  Their  aifir!^;  bow  pnld. 

aeo.  Thair  eipcDKs:  bow  iMld. 

aei.  [RspeKled.l 

38a.  Tcmponrr   BtBDOfnpbflr-  - 

I  Ml.  [Am'd,  ISftB.]    StenoBFKpHer*. 

If  the  justice  presiding  requires  a  copy  of  any  proceeding*  writ- 
ten oat  at  lenetn  from  stenographic  notes,  he  mar  make  an  order, 
directing  one-natf  of  the  stenographer's  tees  therefor,  to  be  paid 
hj  each  of  the  parties  to  the  action  or  apecial  proceeding,  at  the 
rate  of  ten  cetits  for  each  folio  so  written  out,  and  may  enforce 
payment  thereof.  Any  such  copy  shall  be  accessible  to,  and  may 
be  exaalaed  by,  any  of  the  counsel  in  the  cause.  If  there  Oire 
two  or  more  parties  on  tbe  same  side,  the  order  may  direct  either 
of  them  fo  pay  tbe  sum  payable  by  their  side,  for  the  stenog- 
rapher's fees;  or  it  may  apportion  the  payment  thereof  omoDg 
them,  as  the  Jnstice  deems  just. 

I..    ISSG,    cb.    MS. 

I  ana.  [Repealed  Jan.  1.  1896;  L.  1895,  ch.  946.] 
I  363.  [Repealed  Jan.  1,  1896;  L.  189S,  ch.  946.1 
I  aK4.   [Ana'd,  ISOD,  189e,   1897.1      ateBO«rr>pl>en  la  Kla«a 

The  justices  of  the  supreme  court,  residing  in  the  county  of 
Kings,  or  a  majority  of  them,  may  at^toint  and  may  at  pleaanre 
remove,  nine  Btenograpbers  who  shall  severally  attend,  as  directed 
by  the  respective  justices  appointing  them,  the  terms  of  the  appel- 
late division  and  trial  and  speciut  terms  of  the  supreme  court,  in 
the  county  of  Kings  and  shall  eacb  receive  an  annual  salary  of 
three  thousand  (lollacs  and  the  eipeose  thereof  shall  be  raised 
with  the  annual  tax  levy  as  a  county  charge. 

lW.ob.  nOi   Li  Itt;.  cb,  HI.    In  sSect  Hnr  21.  ion. 
I  2B8.  Hla  ■■■■■tant. 

The  stenographer,  appointed  as  prescribed  In  the  last  section, 
may,  with  the  consent  of  the  judge  holding  or  presiding  at  a 
special  term  of  the  supreme  court,  or  term  of  the  circuit  conrt, 
ai  court  of  oyer  end  terminer,  employ  an  assistant -stenographer 
to  aid  him  in  the  discharge  of  his  duties  at  that  term,  whose  com- 
penaation  must  be  paid  by  tbe  stenographer  and  shall  not  become 
a  county  charge. 
L.  IBM,  cb.  432.  I  t,  Bin-d. 

I  ane.  [Am'd,  ises.]  StenoBrapbera  la  other  coantlen  of 
•eeOBd  Jndlclal  dlatrlet. 

Bach  justice  of  the  supreme  conrt  for  the  second  judicial  dis- 
trict, who  does  not  reside  in  the  county  of  Kings,  must  appoint, 
and  may  at  pleasure  remove,  a  stenographer,  who  n^ust  attend,  as 
directed  by  tbe  justice  appointing  him,  tbe  terms  ol  the  appellaM 


c.  8.  t.  e,  a.  S  STENOGRAPHERS. 

division  and  the  trial  and  special  ti 

in  tbe  coiintlee  of  Suffolk,  QiieeoB,  Hicbmond,  ^ 
land,  Putnam,  DutcheflB,  or  Orange,  and,  vhen  ni 
engaged,  the  atated  terms  of  the  coonty  court,  i 


L.  ISSE,  ch.  a*e;   L.  IMS.  cb.  TBE.  psrti  at  g|  2  knd  B, 
I  aST.  Tkelr  >alarl«|  kow  p^«. 

Bach  atenognipber,  appointed  ai  preecribed  in  the  last  section, 
is  entitled  to  a  ealar;  fixed  b^  law.  To  make  np  and  paj  the 
■alariea,  the  board  of  inpervisors  of  each  of  tbe  said  counties 
must  ftunuaJly  levy,  aai  cause  to  be  collected,  aa  a  conutj  charxe, 
a  proportionate  part  of  the  ium  necesBery  to  paj  the  same,  to  tie 
fixed  by  the  comptroller  of  the  State,  in  accordauce  with  tbe 
amount  of  the  taxable  real  aud  personal  property  in  each  coantr, 
aa  shown  br  the  last  annual  asHesiment-rolf  therein.  The  treas- 
urer of  each  county  muRt  pay  over  the  sum  to  raised,  to  tbe 
comptroller  of  the  State,  who  must  thereupon  pa;  the  salary  of 
each  stenographer,  in  equal  quarterly  payments,  under  the  direc- 
tion of  tbe  justice  making  the  amtointmeot. 

1  ass.  [Ak'«,  188D-]  StrBOOmphers  for  oertalm  Jadlelml 
«latrt<itB. 

In  addition  to  the  stenographer*  appointed  under  special  laws, 
the  Justices  of  the  anpreme  court  or  a  majority  of  them,  for  each 
judicial  district,  exceptiog  tbe  first,  second,  fifth,  serenth  and 
righth,  sball  appoint  and  may  at  pleasure  remove,  three  stenogra- 
phers. The  Justices  of  the  supreme  court,  or  a  majority  of  them, 
for  the  fifth  and  acTeotb  judiciBi  districts,  shall  appoint  and  may 
at  pleasure  remove  four  stenographers  of  tbe  supreme  court  for 
each  of  8U(^  distTtelB.  Tbe  justices  of  the  supreme  court  for  the 
eighth  Judicial  district  shall  appoint,  and  may  at  pleasure  re- 
moTe,  seven  stenographers  o(  the  supreme  court  (or  such  district. 
Biach  of  the  stenographers  shall  attend  such  special  and  trial 
terms  of  the  supreme  court  In  his  judicial  district  as  he  shall  be 
asdgned  to  attend  by  the  justices  of  the  supreme  court,  or  a 
majority  of  them,  for  such  district.  Each  of  such  stenographers 
shall  receive  an  annual  salary  of  twenty-five  hundred  dollars,  to 
be  paid  by  the  comptroller  of  the  Slate  in  equal  quarterly  pay- 
ments, upon  the  certificate  of  a  justice  of  the  snpreme  court  of 
tbe  jndieial  district  for  which  he  sball  have  been  appointed. 
,  u  isss,  ch.  we. 

I  SS9t  Tkelv  uUarles)  bow  paid. 

To  provide  the  means  to  pay  such  salary  the  comptroller  of  the 
State  shall,  on  or  before  the  first  day  of  November  in  each  year, 
fix  and  transmit  to  the  clerk  of  the  board  of  supervisors  in  each  of 
the  counties  In  said  district  a  statement  of  tbe  snm  to  be  raised  by 
such  board  of  supervisors,  in  aceordauce  with  tbe  amount  of  tax- 
able real  and  petBonal  pn^rty  in  each  of  said  counties  as  shown 
by  the  last  annnal  assessmeat-roll  therein.  The  boards  of  super- 
vbors  In  each  of  such  counties  shall  annually  levy  and  cause  to 
be  collected  In  such  county  and  to  be  paid  over  to  the  county 
treasnrer  thereof,  the  sums  fixed  by  the  comptroller  to  be  raised 
by  snch  board  of  supervisors,  and  such  county  treasurer  shall  pay 
such  snm  to  the  comptroller  of  tbe  state  for  the  payment  of  said 
salaries.  Until  the  first  day  of  January.  eiKbteen  hundred  and 
ninelr-oDe,  the  clerks  of  the  counties  eumprisin^  tbe  seventh  Ju- 
dicial district  in  which  a  term  of  court  specified  in  nectlon  one 
«(  this  act  U  held  must  furnish  the  stenographer  attending  tbo 
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laniE  with  a  certificate  o(  the  number  of  dajs  the  torm  hai  been 
in  BesHloD.  Upon  the  certificate  ho  faroiahecl.  the  suiireme  court 
or  special  tpnu  thereof,  held  within  said  judicial  dlHtricl.  mar, 
not  oftener  than  once  in  sis  tuonths,  b;  order,  apportion  to  each 
count;  iu  said  district  Bucb  a  portion  of  the  atenograplier's  salary 
KB  the  number  of  da;s  during  ivhich  one  or  more  terms  were  iu 
aeeaiun  In  that  county  bears  to  the  whole  number  of  days  dnrinE 
which  the  tcrma  were  iu  session  In  that  district  since  the  last 
apportionment  was  made.  Upon  the  presentation  of  a  certified- 
copy  of  snch  an  order,  each  county  treasurer  must  pay  to  the 
stenographer  from  the  court  fund,  or  fund  from  whicb  jurors  are 
paid,  the  sum  so  apportioned  to  his  county. 

I  aao.  Thelr'Cxpeaiwai  how  paid. 

Each  of  those  stenograpbers  is  also  entitled  to  payment  of  his 
actual  and  necessary  eipeuses,  while  utteadius  court,  iucludiux 
stationery,  and  ten  cents  for  each  mile  for  his  actual  trarel,  be~ 
tween  the  place  of  holdins  each  term  and  hia  residence,  gning  and 
Returning,  or  from  term  to  term,  an  the  case  may  ix'.  Tbe  amount 
thereof  must  be  certified  by  the  judge  holding  or  presiding  at  the 
terra,  and  must  be  paid,  upon  his  certificBfc.  by  the  treasurer  of 
the  county  where  the  term  is  held,  ffom  the  court  fnnd,  or  the 
fund  from  which  jurors  are  paid.  Itut  mileage  shall  not  be  com- 
puted beyond  the  Sounds  of  the  judicial  district,  eicept  where  the 
usual  line  of  travel,  from  one  point  Co  another  within  that  dis- 
trict, passes  partly  through  another  judicial  district. 

i  3U1.   [Repealed  Jan.  1,  1891;  Laws  18d0,  ch.  420.] 
I  aeii.  CAm*d,  180B.]    TemporBrr  BleBOvrapber. 

If  an  ofiicial  sieuograiiher  iiball  uut  bo  iu  attendance  at  a  term 
of  the  circuit  court,  speciat  term  of  the  supreme  court,  or  court  of 
■  '  "  '  ■,  where  issues  of  fact  are  triable,  the  Justice 
mploy  a  Btenocra- 

^ , _  ..J  the  justice  ahull 

by  his  certificate  fix,  not  to  exceed  ten  Jollnrs  for  each  day's  at- 
tendance, and  ten  ci-nts  for  each  mile  for  travel  to  and  from  his 
residence  to  the  place  where  tlie  term  is  lield,  together  wilh  a 
reasonable  sum  for  his  necessary  expenses  and  slntlonerv.  Tbe 
■urn  BO  fixed  shall  be  a  charge  upon  the  cuan(y  in  which  the  term 
shall  be  held,  and  shall  be  paid  by  the  county  treasurer  upon  sucb 
certificate,  from  the  court  fund  or  the  fnnd  from  wliieti  Jurors 
are  paid.  If  tbe  official  stenographer  of  the  judiclnl  district  in 
whicb  such  term  shall  be  held  shall  hnye  been  duly  aasigned  to 
attend  such  term,  and  it  does  not  upiienr  to  the  Batisfaction  of 
the  justice  tbnt  the  failure  to  attend  was  excUBahlc,  tbe  Justicv 
may  cause  an  order  of  tbe  court  to  be  entered  nt  such  term,  that 
the  portion  of  the  sum  so  paid  by  the  county  treasurer,  which 
was  allowed  for  the  per  diem  compensation  for  the  servlct's  of  the 
stenograiiber  employed  at  such  term,  shall  be  deducted  from  the 
salary  of  the  official  stenogrupber  who  shall  hiiFc  been  bo  as- 
signed io  attend  such  term,  and  tbe  clerk  of  such  county  ahnll 
transmit  to  the  cooiptroller  a  certified  copy  of  sudi  order,  and  the 
comptroller  shall  deduct  such  amount  from  the  salary  of  aneh  offi- 
cial stenographer  and  pay  the  same  io  the  treasurer  of  said  county. 

L.  18BB,  fM.  684,  (nprrHillnR  ■nieiidmeDt  In  ch.  »4a    Sec  1  1  of  ell.  OU, 
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I  XflS.  Coavt  of  claltD*. 

The  board  at  claim  a  ii  continued,  and  shall  hMeafter  be 
known  at  the  conrt  of  claims.  The  court  consiats  of  the  com- 
misaioaeri  of  claims  now  in  ofDce  and  their  auccessore,  who 
ahall  hereafter  be  known  and  designated  an  jndges  ot  the  contt 
ot  daimB.  Judges  shall  be  appointed  by  the  Eoremor,  by  and 
with  tike  adrice  and  cooaent  of  the  (euate.  Whenever  tbe  term 
of  office  of  a  Judge  shall  expire,  bis  auccessor  ahall  be  appointed 
(«r  a  fall  term  of  six  years  from  the  expiration  uf  the  preceding 
term,  and  all  t«cmB  shall  expire  on  tbe  thirty -first  day  of 
December.  Vacancies  ahal!  be  filled  in  like  manner  for  tbe 
remainder  of  tbe  unexpired  term.  By  an  order  to  be  filed  In 
the  office  of  tbe  secretary  of  state  the  governor  shall  designate 
one  of  tbe  Judges  as  e  presiding  judge,  who  shall  act  as  aiicb 
dnriog  his  term:  two  of  the  judges  shall  conatitute  a  quornm  tor 
the  transaction  of  t""' 


of  tbe  board  ot  claims.  It  also  has  jurisdiction  to  bear  and 
determine  a  private  claim  against  the  atate.  which  shall  have 
accrued  within  two  years  before  the  claim  Is  Sled.'  It  may  also 
hear  and  determine  any  claim  ou  tbe  part  of  the  scale  agalnat 
the  claimant,  or  against  his  asHignor  at  the  time  of  tbe  assign- 
ment; and  mnst  render  judgment  for  such  sum  as  should  be 
paid  by  or  to  the  state.  But  the  court  has  no  jurisdiction  ot  a 
claim  submitted  by  law  to  any  other  tribunal  or  officer  for  audit 
or  determination.  Where  jurisdictiiin  to  hear  and  determine  « 
clftiai  la  coateiiei  upon  tlie  court  by  a  special  law,  tbo  liability 


§g  365-flO  COURT  OF  CLAIMS.  c.  8,  t.  8.  a.  1 

of  tte  Btate  is  Dot  thereb;  Implied,  but  Bucb  a  claim  is  subject 
to  deleuae  and  couDterclalm  by  tbe  state  in  the  same  manoer  and 
to  the  same  extent  as  if  presented  under  a  general  law. 

I  260.  Hnlea  sad  procediiFc. 

The  court  may  establish  rules  for  Its  govemment,  and  tbe 
regulation  ot  prairtice  therein;  prescribe  the  forms  and  methods 
of  procedure  before  it,   Tacate  or  modify  judgments,   and  grant 

t  aoe.  Ofleera. 

The  court  shall  appoint,  and  may  at  pleasure  remove,  a  clerk, 

a  deputy  cierli,  a  stenographer,  and  a  marshal,  who  ahall  also 
act  as  messenger;  and  they  shalt  perform  such  duties  as  the 
court  may  prescribe.  Before  entering  upon  the  duties  ol  his 
once,  the  clerk  shall  make  and  file  in  the  office  of  tbe  comp- 
troller, a  bond  for  tbe  faithful  performance  of  hh  duties  In  an 
amount  and  with  sufficient  sureties  tn  be  approved  by  at  least 
two  of  the  judges,  which  approval  ahsll  be  indorsed  on  said 

I  2flT.  Seal  of  conrt. 

The  court  sball  adopt  and  procure  an  official  seal,  with  suit- 
able device  and  luscnption.  A  description  of  such  seal,  with 
an  impression  thereof,  shsll  be  filnl  in  the  office  of  the  secretary 
of  state.  The  expense  of  procuring  such  seal  shall  be  paid  out 
of  the  contingent  fund  of  the  court. 

I  sas.   ScBSlOB*.  datr  of  lihenB. 

The  court  sball  hold  at  least  four  sessions  in  each  year  at  the 
capltol  in  the  city  of  Albany,  and  it  may  also  hold  adjourned  or 
special  sessions  at  such  other  times  and  places  in  the  state  as  It 
may  determine.  It  may  also  hold  a  session  and  take  testimony 
wbere  the  claimant  resides  or  where  the  claim  is  alleged  to  have 
arisen,  ur  in  the  vicinity,  and  may  view  aoy  premises  aCFected  by 
the  proreedinR.  The  sheriff  of  any  county,  eicept  Albany,  shall 
furnish  for  the  use  of  the  court  suitable  rooms  in  the  court 
bouse  of  his  county  for  any  session  ordered  to  be  held  thereat, 
and  shall  if  required  attend  said  aession.  His  fees  for  attend- 
ance shall  be  paid  ont  of  the  contingent  fund  of  tbe  court,  at 
the  same  rate  as  for  attending  a  term  of  the  supreme  court.  In 
that  county. 

I  200.    [Am'd,  IDOL]    JndVBienta. 

The  determination  of  the  court  upon  s  claim  shall  be  by  a  judg- 
ment 40  be  entered  in  a  book  to  be  kept  by  the  clerk  for  that  pur- 
pose, and  signed  snd  certified  by  him.  Within  ten  days  after  the 
entry  of  the  judgment,  the  clerk  shall  serve  s  certified  copy  thereof 
on  the  claimant  or  bis  attorney  and  also  upon  the  attorney-general. 
If  the  claim  arises  In  a  case  wliere  the  state  seeks  to  appropriate 
or  has  appropriated  land  for  a  public  use,  the  jadgmeot  shall  con- 
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tMin  m  description  of  luch  land.  A  transcript  of  «  iodgoimt  In 
favor  of  tbe  state,  certiGed  by  the  clerk  of  tbe  court,  ma;  be  filed 
and  docketed  in  the  olerk'a  office  of  any  county;  aud  upon  being 
BO  docketed  Khali  become  and  be  a  lien  upon  the  property  of  the 
claimunt  in  that  county,  to  the  aame  extent  and  enforceable  by 
execution  In  the  ssnie  manner,  ns  ■  judgment  of  tbe  supreme  court. 
A  final  judgment  sgainst  the  claimant  on  any  claim  proHCCUted 
as  provided  In  this  article  ahnll  forerer  bar  any  further  claim  or 
demand  aeainst  the  state  arising  out  of  the  matters  Involved  In 
the  controversy.  Interest  shall  be  allowed  on  eecb  judgment  of 
the  court  of  claims  from  the  date  thereof  until  tbe  twentieth  daj 
after  the  comptroller  is  authorised  to  issue  bis  warrant  for  the 

Siyment  thereof  or  until  payment,  if  payment  be  made  sooner. 
Dt  DO  anch  judgment  shall  be  paid  until  there  shall  be  filed  with 
tbe  comptroller  a  copy  thereof  duly  certified  by  tbe  clerk  of  ths 
court  of  clainjB  together  with  a  certificate  of  the  attoraey-general 
that  DO  appeal  from  such  jadgment  has  been  or  will  be  taken  by 
the  state,  and  a  release  and  waiver  by  the  attorney  for  the  claim- 
ant of  any  Hen  for  services  upon  said  claimant's  causa  of  action, 
claim,  award,  verdict,  report,  decision  or  judgmeat  in  favor  of 
aaid  clalmanl,  which  said  attorney  may  have  thereon  under  and 
bs  virtue  of  section  sixty-six  of  the  code  of  clvi]  procedure;  and 
where  damages  are  awarded  for  the  permanent  appropriation  of 
land  for  a  public  use.  there  shall  also  be  filed  with  the  comptroller 
a  satisfactory  abstract  of  title  and  certificate  of  search  as  to  In- 
cnrnbrances,  chowing  tbe  person  demanding  such  damages  to  b« 
legally  entitled  thereto.  The  provisions  of  this  section  as  to  lim- 
itation of  Interest  shall  not  apply,  however,  to  ludgments  paid 
from  the  various  trust  funds  or  sinking  fnnds  of  tbe  state,  which 
fands  shall  be  entitled  to  Interest  until  tbe  twentieth  day  after  an 
appropriation  Is  available  for  the  relmbnrsemeDt  thereof  or  until 
payment.  If  payment  be  sooner  made. 
I.  IMl,  d).  MO.     In  «fT«ct  Apr.  19,  1901. 

I  xro.  Dntr  «f  atterDer-ceBcrM  and  aMverlBteDdaBt  of 
VBbllo  work*. 

The  attorney-general  shall  represent  the  state  in  all  proceed- 
tuga  relating  to  claims.  In  all  cases  of  canal  claims  the  snper- 
intendent  of  public  works  on  request  from  the  attorney-general, 
shall  furnish  snch  assistance  as  he  may  require  in  subpoenaing 
witnesses  and  preparing  tbe  cases  for  trial.  The  attorney-gen- 
eral may  designate  a  clerk  In  hla  ofllce  to  assist  in  the  prepara- 
tion or  cases  for  ^rtB^,  and  to  attend  a  term  of  the  court.  His 
reasonable  and  necessary  expensea  while  engaged  in  such  dutr, 
except  in  Albany,  when  approved  by  the  attorney- general,  shdl 
be  andited  by  the  court  and  paid  out  of  Its  contingent  rand. 


other  times  during  the  session  as  it  may  deem  proper,  c-  — 

senate  or  aisembl;  may  request,  report  to  the  legfslatDre  the 
claims  upon  which  It  has  Sually  acted,  with  a  statement  of  tha 
Judgment  rendered  in  etch  case. 


> 
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I  xra.  KxFcnae  of  proearlns  testlMOBT  ob  eoiaailBBlMi. 

When  testimony  Is  taken  on  commiBSian  at  the  Instance  of  the 
cUimaat,  the  expenae  thereof  includiag  the  fees  of  the  commia- 
Blooer.  shall  be  paid  bj  the  claiuaDt:  and  when  taken  at  the 
iQBtance  of  the  state,  such  feee  and  all  expense  incurred  h;  the 
attorney-xeneral  shall  be  paid  out  of  the  continBent  fund  at  tba 


I  Xn.  Annual  report  to  complroller. 

On  the  first  dar  of  Januarj  in  each  year,  tbe  clerk  shall 
report,  to  the  comptroller,  under  oath,  a  detailed  statement  of 
hia  disbnrGements  made  nQder  the  direction  of  the  couct  from 
its  contingent  fund  daring  the  precediuK  fear. 


I  274.  ContB  not 

nor  shall  counsel  o 
party. 


t  order  or  judgment  et  the 
court  or  claims  to  tne  appellate  nirisiou  ol  the  supreme  court 
of  tlie  third  department.  The  appeal  from  a  judgment  maj  be 
taken  upou  questions  of  taw  or  of  fact,  or  lx>tb.  or  for  an  alleged 
excess  or  insufflciellcj'  of  the  judgment.  Upon  such  appeal,  the 
court  way  atHrm,  reverse,  or  modify  the  judgment,  or  dismiss 
the  appeal,  or  grant  a  new  trial.  Tbe  provisions  of  this  code 
relating  to  appeals  in  the  supreme  court  apply,  so  far  as  practi- 
cable, to  appeals  from  orders  or  judgments  of  the  court  of 
claims,  except  as  modified  in  this  article. 


I  276.  Time  and  nmnnvr  of  (nlElnc  sppeBt. 

An  appeal  muxt  be  taken  within  thirty  days  nfter  the  entrr 
and  service  o(  the  order,  or  the  service  by  the  clerk  of  a  ceclifled 
copy  ot  the  judgment,  by  serving  upon  the  claimant  or  his 
attorney,  or  upon  the  attorney -general,  and  upon  the  clerk,  in 
like  manner  as  in  the  supreme  court,  a  written  notice  to  tha 
effert  that  the  appellant  appeals  from  tbe  order  or  from  tbe 
judgment  or  from  a  specified  part  thereof,  and  briefly  statinf 
tbe  grounds  of  tbe  appeal, 

I  2TT.  Caae  on  •ppesl.. 

With  the  notice  of  appeal  ttwa  s  judgment,  the  appsUajit  bImII 
serve  upon  the  adverse  party  a  case  containing  so  much  of  the 
evidi'uce  as  the  appetlaut  may  deem  necessary  to  present  the 
qneations  raised  by  the  appeal.  Within  tcu  days  after  the  ser- 
vice of  the  caRe,  the  reapondi-nt  may  propose  ami  serve  amend- 
ments thereto,  and  the  case  may  be  settled  upou  five  da.vs'  noticp 
by  any  Judge  ot  the  court.  Notice  of  the  settlement  miiy  be 
served  by  either  party,  within  ten  days  after  service  ot  the  pcu- 
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I  B78.  Preference  on  appe«lB> 

An  eppeaL  taken  after  the  i^tilendar  for  a  term  o(  the  appellate 
court  is  prepared  may  be  placed  thereon  upon  the  application  of 
Ihe  attorney -general  at  an;  time  during  the  then  cnrrent  term, 
and  bronght  on  for  hearing  bb  a  preferred  cause  upon  a  notice 


of  fourteen  days. 


.  .     .     „.  .n  annual  com- 

peoBation   of   five   thousand   dollars,    psjable   moutbly,   and   also 
hfs   necessarr   expenses,   not   exceeding  five  hundred   dollars   per 


I  S80.  Balavlei*  «t  oflleera  o(  eoart  of  olalma. 

Each  officer  of  the  court  of  claims  shall  receive  an  anonal  sal- 
ary, payable  monthiy,  and  other  compensation  as  loliows: 
1.  The  clerk,   four  thousand   dollarH. 
Z.  The  deputy  cleric,  two  thousand  Atc  hundred  dollars. 

3.  The  Btenograpber.  two  thousand  five  hundred  dollars  and 
five  cents  a  folio  tor  copies  of  miuutes  and  teetimonj  furnished 
at  the  request  of  the  claimant. 

4.  The  marshal,  including  also  his  services  as  messenger, 
twelve  hundred  dollars.  The  clerk,  deputy  clerk,  stenographer 
and  marshal  shall  be  paid  their  actual  expenses  while  in  the  dis- 
charge of  their  respective  duties,  elsewhere  than  in  the  city 
of  Albany,  to  be  audited  by  the  court  and  paid  from  the  contin- 
gent fund.  No  charge  shall  be  made  against  the  state  by  the 
clerk  or  the  stenographer  for  copies  of  minutes,  testimony  or 
papers,  furnished  to  the  attorney-general  or  to  the  court,  or  filed 
in  the  office  of  the  clerk. 


I  281.    [Added,    IBOl.]     Inlerpleader,    eoMsoIIdatlon    anfl 
Bcnr  parUes. 

Jurisdiction  and  powers  are  also  conferred  upon  the  court  of 
claims  in  Its  discretion,  to  order  other  parties,  known  or  uuhnowD, 
to  be  brought  in  and  made  parties  to  any  aclloa  or  proceeding 
pending  in  said  court  or  substituted  whenever  it  appears  or  Is 
made  to  appear  to  the  court,  neceHsary  to  a  complete  determina- 
tion of  the  controversy,  or  the  determination  of  a  liability;  to 
consolidate  claims  or  actions,  to  order  interpleader,  in  Ihe  same 
""''"'  '     t  and  with  like  effect  in  matters  over 

s  have  or  shall  Lave  jurisdiction,  as  Is 
tg  by  sections  four  hundred  and  fifty- 
two,  seven  hundred  and  ttfty-six,  eight  hundred  and  sevputeen, 
eight  hundred  and  twenty  and  Iwenty-five  hundred  and  eightean 
of  this  code.  Said  parties  may  be  brought  in  by  order  instead  of 
by  dtatton  or  summons.  wl)ich  order  may  be  served  personally  or 
by  pobllcation  ia  like  manner  as  is  provided  for  the  service  of  a 


i 
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citation  in  aarrog&te's  court;  and  Id  the  catei  provided  id  tbia 
aectloa  the  said  court  may  reader  judirment  for  or  sKainst  any  of 
the  parties  in  aaid  action  or  proceeding  as  may  be  jttat  aod 
eqnitable. 

U  IBOl.  cb.  38S.     In  tBeet  April  B,  IMtt. 


[Repealed;  L.  189S.  ch.  M&l 
I  814.    [Repealed  1877.1 
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TITLE  IV 

Ths  oity  court  of  Uie  city  of  Kew-Tork. 

tec.  SU.  InrlsdlctlOD. 


I  SIS.  [Au'd,  lSati.J    Jarladletlon. 

The  Juriadlclion  of  the  city  court  of  the  city  of  New-York,  es. 
tendi  to  the  foltowliiK  cobob: 

1.  An  action  asalnst  a  natural  pcrHon,  or  asainiit  a  foreign  or 
domestic  corporation,  wherein  the  complaint  demands  judgment 
for  a  BDm  of  money  only,  or  to  recover  one  or  more  chattels,  with 
or  wlthont  damages  tor  the  taking  or  detention  thereof. 

2.  An  action  to  foreclose  or  enforce  a  lieu  upon  real  property 
In  the  city  of  New-Yorfc,  created  as  prescribed  by  atntate,  in 
faTor  of  a  person,  who  has  performed  labor  upon,  or  furnished 
material*  to  be  used  in  the  construction,  alteration  or  repair  of  a 
building,  rault,  wharf,  fence,  or  other  structure:  or  who  baa 
graded,  filled  iii,  or  otherwise  improTed,  a  lot  of  land,  or  the 
■idewatk  or  street  In  front  of  or  aifjolninf*  a  lot  of  land. 

3.  An  action  to  foreclose  or  enclose*  n  lien,  for  a  snm  not 
exceeding  two  thousand  dollars,  exclusiTe  of  interest,  upon  one  or 
more  chattels. 

4.  Tbe  taking  and  entry  of  a  judgment,  npon  the  confesBlou  of 
one  or  more  defendants,  where  tbe  sum,  for  which  iiidgment  U 
confessed,  doea  not  eiceed  two  thousand  dollars,  eiclusive  of  in- 
terest from  the  time  of  making  tbe  statement,  upon  which  the 
judgment  1*  entered. 
I..  IBM,  tb.  tM. 

*  Bo  tn    DTlcliul. 
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I  316.  The  iMl  seotloB  Umlted. 

The  Jurisdiction  conferred  by  the  last  section  it  subject  to  the 
following  limitations  and  TeguiBtiooa: 

1.  In  an  action  ivherein  tbe  complaint  demanda  judgment  for  a 
•Qm  of  mone;'  only,  the  sutn,  for  which  judgment  is  rendered  lu 
favor  of  the  plaintiff,  cannot  exceed  two  thouBand  dollars,  ex- 
duslTe  of  interest,  and  cobIb  as  taxed;  except  where  it  is  broUKbt 
npon  a  bond  or  nudcrtakiog  giTen  in  an  action  or  special  proceed- 
ing In  the  same  court,  or  before  a  justice  thereof;  or  to  recover 
damages  for  a  breach  of  promlBO  of  marriage;  or  wbere  it  is  a 
marine  cause,  ns  that  expressioji  Is  defined  in  tbe  next  section. 
Where  tbe  action  is  brought  upon  a  bond  or  other  contract,  the 
judgment  must  be  for  the  sum  actoall;  due,  without  regard  to  a 
penalty  therein  contained;  and  where  the  money  is  payable  in  In- 
BtalmentB,  succesBive  actions  may  be  brought  for  the  inataltaents, 
as  they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  Judgment 
caunot  be  rendered  in  favor  of  the  plaiiitift,  for  n  chattel  or  chat- 
tels, the  aggregate  value  of  wbich  exceeds  two  thousand  doUara. 

3.  [Repealed,  Laws  1889,  ch.  441.] 

I  SIT.  (Ain'd,  18M(.1    JnvIadloHoa  In  bihcIiiI  cuaea. 
The  city  court  of  tlie  city  of  New  York  possesses  tbe  same  juris- 
diction in  tbe  following  ncClons  ae  the  supreme  court  of  tlie  State: 

1.  An  action  in  favor  of  a  iierson,  holonging  to  a  veasel  in  the 
merchant  service,  against  the  owner,  master,  or  commander 
thereof,  for  the  reasonable  value  of  Berviccs,  or  for  tbe  breach  of 
a  contract  to  pay  for  services,  rendered  or  to  be  rendered!  on 
board  of  the  vessel,  during  a  voyage,  wholly  or  partly  performed, 
or  Intended  to  be  performed  by  It. 

2.  An  action  in  favor  of  or  against  a  person,  belonging  to  or 
on  board  of  a  vessel  in  the  merchant  service  to  recover  damages 
for  aa  assault,  battery,  or  false  imprisonment,  committed  on  board 
the  vessel,  upon  the  high  seas,  or  in  a  place  without  the  United 
SUtes. 

But  this  section  dofs  not  confer  upon  the  city  court  authority  to 
proceed,  as  a  court  of  admiralty  or  maritime  jurisdiction. 

L.  188fi,  cb.  MS;  L.  ieT2.  cb.  029.  I  3.  wibd.  13.  aiul  U:  tod  2  R.  a.,  I  lOe. 

I  31H.  No  powev  to  smtBTKllsc  allviiB. 

The  court  has  not,  nor  has  either  of  Ihe  justices  thereof,  power 
t"  naturalize  an  alien. 

I  Slfl.  [Am'd,  ISOa.]  Removal  «r  ncllon  to  aiippeiiie  noart 
trsni  cttr  court. 

The  supreme  court,  at  a  terra  held  tu  tbe  first  judicial  district, 
may,  by  an  order  made  at  ouy  time  after  joinder  of  an  itsue  of 
fact  aufl  before  the  trial  tliereof,  remove  to  Itself  an  actiftn 
brought  in  the  city  court,  for  tbe  purpose  of  changing  the  place 
o(  trial  thereof.  Where  an  order  for  removal  is  made,  a»  pre- 
scribed in  this  section,  the  pl.ico  of  trial  must  be  changed  by  the 
anme  order  to  another  county,  and  tbe  subsequent  proci'^dlngs 
tbercin  must  be  Ihe  same  ns  if  tbe  acliuo  had  been  originally 
brought  in  tbe  supreme  court.  The  provisions  of  sections  344, 
346  and  34ti  of  this  act  apjily  to  an  application  to  remove  Bnch 
Ui  action,  and  to  the  procenlings  upon  and  subsequent  to  the  re- 
moval, as  if  tbe  city  court  were  specified  in  those  sections  in  place 


of  tbe  coQDt;  court,  and  a  justice  thereof  in  piAce  of  tlu  counv 

judge. 


I  320.  [Adi'iI,  1BT7.1    Jnatleeai  their  Kenrral  dnHea. 

The  court  coDtista  o(  six.  juaticea,  one  of  whom  la  the  chief- 

i'nstice  of  the  court.  Each  justice  muat  perform  his  share  ol  the 
sbura  and  duties  uppertoiuiug  to  the  uihce.  Que  ot  the  justicea 
must  attend  nt  the  ebtuuberi  of  the  court,  from  ten  o'clock  in . 
the  moruing  until  four  o'clock  iu  tlie  alteruoou  o(  each  day,  ex- 
cept Sunday,  a  puhlic  holida}',  or  a  day  ui>on  which  the  Inhabit- 
anta  of  the— eit;  of  New-York  generali^  retrain  from  bnainesB. 
Each  juatice.  while  iu  the  rooms  of  the  court,  auil  not  actually 
eni^Lgcd  iu  the  performance  of  other  official  duties,  mugt  act 
□poQ  tuij  application  tor  Iuh  official  action,  properly  made  to  him. 
'Tlie  justice.  aBsigucd  to  a  trial  term  or  a  special  term,  must  re- 
nmia  la  attendance,  mtil  the  day  caiendar  ia  diapoaed  of,  ur 
for  BDcb  other  time  aa  is  reasonable. 

L.  IMp,  Hi.  IM.  H  1  ind  S;  U  ISCE.  cb.  t81.  (  1 ;  L.  1S70,  Dk.  fiSO,  |  1. 
■  Dd  L.  lirs,  cb.  B3».  I  4.    S«,  ■!».  2  B.  L.,  I  IW. 

i  Wil.  UoTT  BmapeBdvd  from  oMse. 


or  other  gross  misconduct  in  ofBce;  or  habitually  neglects  to  per- 
form his  shore  of  the  labors  and  duties  appertaiuiug  to  the  office; 
or  is  incapable  of  properly  dischargiug  the  same;  the  coi-enjor 
may,  in  his  dlaoTetlon,  moke  an  order,  suspending  that  justice 
from  the  eierdse  of  the  duties  of  bis  office,  and  directing  that 
his  compeOBatlon  cenae.  Such  nu  order  must  recite  the  grounda 
upon  vrhich  tt  is  made:  and  it  remains  in  force,  unless  It  is  sooner 
revoked  by  the  goTcrnor,  until  the  final  adjournment  of  the  ne*t 
aeasion  of  the  legislature;  or,  if  the  legislature  Is  'hen  In  session, 
until  the  final  adjonroment  of  that  session. 
M.,  I  9. 

I XXI.  [An'd,  ie02.]  Cbtef  Jaatlee)  how  dealcnatedt  Iila 
Kfoi-rBl   dnileii.   pt   eeteni. 

_  TUe  justices  ot  the  court,  or  a  majority  of  them,  must,  from 
time  to  titue,  as  a  vaesucy  nccura  iu  the  office  of  chief  justice, 
di^icnale  one  of  their  nuiuWr  to  be  chief  justice.  A  eerlificute 
of  the  designation,  under  thi'  hands  of  the  justices  makine  the 
t-:imp,  must  he  fileJ  iu  the  office  of  the  clerk  of  the  court.  The 
ppcaoB  aa  deaiKnated-  shall  ba  chief  jusliee  dndng  his  term,  of 
office.  The  chief  justice  has  the  Uke  suihoclty.  within  the 
Jutbdietion  of  the  cettrt.  as  a  presiding  justice  ot  the  suprane 
courf. 

L.  ten.  rh.  an.  I  4.  u/d;  L.  leoC.  tb.  B».  in  «Br«cl  Sept.  1.  IMffl. 
I  SSe.  Jmadeea  aiaT  wait*  rwlea. 

The  justices  of  the  court,  or  a  majority  of  them,  may,  from 
time  to  tifflA  establhib  rules  of  practice  for  the  court,  not  Incon- 
sistent with  this  art,  or  with  the  general  rules  of  practice,  estab- 
luihed  as  prescribed  iu  section  IT  of  this  act.  The  latter  goTwn 
the  practice  in  the  court,  as  far  as  they  are  applicable  thereto. 
L.  isn,  ciL  «Te.  f  H. 
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The  .iuBliees  of  the  pourt.  or  a  majontj  or  them,  rrom  t — 

time  must  appoint,  and  may  alter,  the  times  of  holding  epecini 
npil  trial  terms  of  the  eourt.  They  muBt  preacribe  the  duration 
of  the  terms;  deaignHte  the  trial  terms  at  ffhirh  jarors  are 
re<]Din>d  to  attend;  and  assign  the  Jnstiee  to  preside  and  attend 
at  eai^h  of  the  terms  ao  appointed.    In  ease  of  the  inahilitr  of  a 

fiiHtiee  to  preside  or  Httend,  another  Instice  may  preside  or  attend 
D  hia  plaee.  Eaeh  trial  and  B|>e<-ial  term  mnst  be  tield  by  one 
jnstiee.  Two  or  more  special  or  trial  terms  may  be  appointed  to 
be  held  at  the  same  time. 
li.  I8T2,  cb.  «2»,  i  i,  (lu'd;  L.  1902,  cb.  DIB.  Id  fBnt  Sept.  t.  1001. 
I  salt.  TerniB  nlierv  hcldi  i>alillca.(l»i>  o(  aBpalBtweKU. 
Bach  term  so  appointed  must  be  held  at  the  cIty-haJl  in  the  city 
ttt  New-York,  eicept  that  auxiliary  or  additional  parts,  for  the 
transaction  of  any  bueinesa  specified  in  the  aE^mintment,  may  be 
held  elsewhere  within  the  city  ot  Nen-York,  as  designated  in  the 
appointment.  An  appointment  mnst  be  publfsfaed  in  two  newa- 
jMpers,  published  in  like  city  of  New-York,  at  least  once  in  eacb 
week,  for  three  snccesBlve  weeka,  before  a  term  is  held  in  purau- 

Ii.  1S7E,  eh.  470,  I  ta. 

I  826.  Jnatlcen  ma.r  tKlie  ostlm,  •ekDon-ledsmentB,  etc 

Each  of  the  justices  may,  within  the  city  of  New- York,  admin- 
iiter  an  oath,  or  take  a.  deposition,  or  the  acknowledgment  or 
proof  of  the  ezecutloQ  of  a  written  instrument,  and  certify  the 
aatne.  In  like  manner  and  with  like  authority  and  effect,  as  a  Jus- 
tice of  the  supreme  court. 

L.  tan,  cb.  MS.  I  8,  imd. 

I  S37.  lAm'd,  1895.]  Ordern,  etc..  how  UBde, 
In  an  action  brought  in  the  court,  an  order  cannot  be  made,  or  a 
warrant  of  attachment  granted,  by  an  ofUcer.  other  than  a  Jus- 
tice of  the  court;  and  each  proTision  of  this  act,  which  empowera 
an  officer,  otber  than  a  judge  of  the  court  in  which  an  action  is 
brought^  to  make  an  order  therein,  must  be  construed  as  being 
exclusiTe  of  an  action  brought  in  the  city  court. 

u  i8se.  en.  Me. 

I  sas.  [AB'd,  18Bt.]  Cleric,  dep«ty-Bl*rk  and  awtstBat*. 
The  court  has  a  clerk,  who  is  appointed,  and  may  be  removed, 
at  pleasure,  by  the  justices  thereof,  or  a.  majority  of  them.  He 
must,  by  a  written  instrument  under  his  hand,  filed  in  Ills  office, 
apiKilnt,  and  may  at  pleasure  remoTe,  three  deputy-cierka  and 
not  more  than  eleven  assistants.  The  clerk  is  responsible  for  the 
faithful  discharge  of  bis  duty,  by  each  deputy-clerk,  and  each  as- 
alatant.  The  clerk,  each  deputy'Clcrk,  and  each  assistant,  is  en- 
titled to  a  aalary,  fixed  and  to  be  paid  as  preacribed  by  law. 

L.  U«,  oh.  »*. 


dm,-,;.^:^,  Google 
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I  aao.  [Am'd,  18TT.]    General  4Dtl«B  at  depaty-elerlt. 

The  clerk,  nnJ  (ilso  each  deputy -clerk,  before  he  enters  upon 
the  duties  ol  hia  offiee,  must  Hubacribe,  nod  file  in  the  oHice  o(  the 
clerk  of  the  city  and  county  of  New-York,  the  coDBtttutlonal  oath 
of  ollice.  The  dciioty-elerk  has  all  the  uowera,  and  may  perform 
all  the  duties  of  the  clerk,  when  the  office  of  clerk  is  Tacant,  or 
at  the  clerk's  of&ce,  when  tlie  clerk  la  absent  therefrom,  or  at  a, 
term  or  sittlni;  of  the  court  which  the  deruty-clerk  attends, 
SaHKltntM  tor  pirt  of  U  ISST,  cb.  £»,  |  fl. 

I  830.  [Am'd,  18TT.]    Bpeelnl  dvpntyaleFlcB. 

The  clerk  may  desiitnste  as  many  of  his  assistants,  as  the  jus- 
tices of  the  coDrt,  or  a  majority  of  them  deem  necessary,  as 
Buecial  deputy-clerks.  Bach  ipecial  deputy-cierk  poBsewea,  in  the 
amence  of  the  clerk  and  a  deputy-clers,  the  same  powers  as  the 
clerk,  at  any  sitting  or  term  of  the  court  which  he  attends,  with 
respect  to  the  busineM  transacted  thereat. 

I  8S1.  [Am'd,  iftrr,]  Cl«rk  to  BCconBt  moatlilT  for  (eea, 
aad  par  over  the  tuiinc. 

The  clerk  must  receive,  lor  the  use  of  the  city  of  New-Tork,  the 
fees  allowed  by  law.  He  shall  not  perform  any  service,  for  which 
a  fee  is  allowed  by  law,  tintll  the  fee  therefor  is  paid  to  him.  He 
must,  on  the  Erst  day  of  each  month,  or  within  three  days  there- 
after, render  to  the  comptroller  of  the  city,  an  account,  under 
oath,  of  all  fees  received,  directly  or  indirectly,  during  the  pre- 
ceding month,  by  him,  or  by  i,  deputy-clerk,  or  either  of  his  as- 
sistants, iCor  any  official  service;  and  he  must,  at  the  same  time, 
imy  the  same  Into  the  treasury  of  the  city  of  New- York.  When 
the  return  and  payment  are  so  made,  the  clerk  is  entitled  to  re- 
ceive his  compeDsation,  for  the  period  included  in  the  return. 
He  is  not  entitled  to  compensation  for  a  period,  for  which  be  has 
not  made  his  retnrn  and  payment. 
L.   1B4D,   cH.   144,  I  B,  nDi'd. 

1  SSX.  [AiB*d,  18TT.]    StCBOKtmplien. 

The  clerk  of  the  court  must  appoint  three  stpnographerB  of  the 
conrt,  and  may  at  pleasure  remove  either  of  them.  The  justices 
ot  the  court,  or  a  majority  oC  them,  ranat,  from  time  to  time,  as- 
sign each  of  the  stenoKraphers  to  duty  at  the  trial  terms.  Bach 
■tenographer  is  entitled  to  a  nolary,  fixed  and  to  be  paid  as  pre- 
Hcribod  by  law.  He  must  attend  each  term  to  which  he  is  as- 
signed. 
Fhud  U  1BT^  cb.  4IS.  I]  I  ind  4. 

I  asa.  [Am'd,  187T.]    Interpirter. 

The  clerk  of  the  court,  from  time  to  time,  must  appoint,  and 
may  at  pleasure  remove,  an  official  interpreter  of  the  court,  who 
is  entitled  to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 
Before  entering  upon  his  nfficisi  duties,  he  mnst  subHCrlbe.  nnd 
file  In  the  office  of  the  clerk  of  the  city  and  county  o(  New- York, 
tlie  constitntlonal  oath  of  office.  He  moHt  attend  any  trial  r\ 
special  term  of  the  co  '         '  ' 

inaticea  of  the  conrt^ 
ite  his  attendance. 

I  8M.  Id.t  pcaaUr  f*r  >nliMonda«t. 

It  the  official  interpreter,  knowingly  and  wilfully,  falsely  In- 
teriireta  uty  evidence,  matter  or  thing,  between  a  witueaa  and 
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the  court,  or  a  justice  thprcof,  in  tlie  course  of  an  action  or  special 
proceeding,  he  is  guilty  of  perjury. 

L.  ISer,    eb.  TS4,   I   s. 

I  8SS.  [Am'd,  iST7.]    Clsrk  must  sppolat  kttendBiita,  etc 

The  clerk  of  the  court  must  iLppolnt.  and  ma7  at  pleasure  re- 
moTc,  as  many  attenilauts  apon  tiic  conrt  na  be  deems  necessary, 
not  exceeding  tblrtcen.  The  jDsttces  of  the  court,  or  a  majority 
of  them,  mar  reguliite  their  nlteminnce.  EHch  atlendnnt  Is  en- 
titled to  a  salary,  fixed  mid  to  be  paid  as  prescribed  by  law. 

FRun  U  IBTfl,  eta.  il3,   11  1  snd  4. 

I  834.   Clerks,  Interpreter  nnd  attendaiita  not  to  reeelTe 

The  clerk,  the  deputy-clerk,  ftn  nsslutant  to  the  clerk,  the  official 
Interpreter,  or  an  attendnnt.  sliflll  not  receive  any  fi'c  or  comnen- 
sation,  except  his  salary,   for  auy  official  service  performed  by 

L.    1ST2.   tb.  438.  1  1,  aiu'd. 

I  S37.  [Am'd,  18TT.]    SospcnHlon  ot  an  oOlccr  of  the  conrt. 

A  justice  of  the  court  may,  by  nn  iiistrumeDt  under  bis  hand, 
suspend  a  stcnogrnpiu'r,  or  au  officer  si)ecificd  in  the  Inst  section, 
for  a  period  not  exceeding  ten  days  from  the  filing  thereof.  Such 
an  Instrument  must  express  the  caUHe  of  tbc  Eiuiicnsioii ;  It  must 
be  filed  in  the  offiee  o(  the  clerk  ot  the  city  and  county  of  New- 
York;  and  it  may  be  revoked,  at  any  time  before  the  expiration 
of  the  period  of  suspension,  hy  au  instruuieat  filed  In  like  manner, 
under  the  hand  of  the  justice  who  executed  the  first  instrument, 
or  the  hands  of  a  ruiLJority  of  tbc  justices  of  the  court.  Where 
such  an  iustrument  has  been  revoked,  tbc  officer  shall  not  be 
'again  suspended  for  tbe  same  cause. 
nabstUntBd  tot  U.   1B4D.  cb.  111.  |  10. 

i  3S6.  'Wknt  mandntes  mar  be  cieenled  wltkoat  tke  eltr. 

A  mandate  of  tbe  court  can  be  executed  only  within  the  city 
«f  New- York,  cicept  as  follows: 

1.  An  execution  upon  a  judgment  rendered  therein,  for  a  sum 
exceeding  twenty-five  dollars,  tnay  be  issuei]  out  of  the  court, 
tested  in  the  name  of  the  chief-justice  thereof,  to  tbe  sheriff  of 
aiu'  county,  wherein  the  judgment  hns  been  duly  docketed. 

2.  A.  subpoena  mtT  lie  served  within  either  of  tbe  counties  of 
Hichmond,   Kings,   Queens,  or  Westchester. 

3.  A  warrant  to  apprehend  a  witness  for  a  failure  to  obey  a 
subpoena,  may  be  executed  by  the  sheriff  ot  the  city  and  county 
of  New-York,  or  a  marshal  of  that  city,  within  either  of  those 


..  An  order  duly  made,  in  an  action  pending  in  tbe  court,  re- 
quiring the  performance  of  an  act  by  «  pnrly  thereto,  or  by  an 
officer,  may  be  nerved  upon  a  perHon  bound  to  oiiey  the  order,  and 
his  olM^ience  thereto  may  be  required  in  any  part  of.  the  State. 

Q.  An  order  to  show  cause,  n-hy  a  pentou  should  not  be  pan- 
Ished  for  a  contempt  of  the  court,  may  be  served  by  any  person 
In  any  part  of  the  State. 

6.  A  warrant  to  opprehend,  nod  bring  before  the  court,  a  person 
eharged  with  such  n  contempt,  may  l)e  cM'ciileil  by  the  sheriff 
of  the  city  and  county  of  New. York,  or  a  marshal  of  that  dty. 
In  any  part  of  the  State. 
I..    IBTB,    <±.   tn,    I  to.  'I 
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I  SM.  [Am'J,  ISSS.]   Dtreetlaa  and  cxconttsB  of  Maadatwk 

In  an  action  brought  in  the  court,  an  order  ol  arreat,  a  warrant 
nf  attachment,  an  execution,  or  a  reqaialtion  to  r^de*r  a  chat- 
tel, mart  be  directed  to  and  execated  br  tb«  aberilf.  A.ajr  other 
mandate,  wblch  mmt  have  been  directed  to  and  eiecnted  b;  thv 
■hertfl  of  the  dty  and  conntj  of  New  York,  If  It  iesned  oat  of  the 
•npreme  court,  may,  where  It  toaaes  out  of  the  cit;  court,  be 
directed  to  and  ezeeiited  eftber  1^  that  Bheriff,  or  a  marriiBl  of 
that  dtr,  named  therein.  A  marshal  is  entitled  to  the  same  fees 
ma  the  BherilT,  npon  a  mandate  directed  tO'  him,  or  upon  the  aer- 
vice  of  B  Hnmrnona;  and  each  proTinlon  of  Inw,  relatluc  to  the 
execatioD  of  a  mandate  by  the  Bfaeriff,  and  the  power  and  control 
of  the  court  over  the  slieriff  eiecutinfc  the  Bame,  appllea  to  the 
nurshal.  The  return  of  a  marshal  to  auch  a  mandate,  or  hla 
certificate  of  the  eiecntion  thereof,  or  of  the  Berrice  of  any 
paper  serred  Inr  him,  haa  the  same  force  and  effect,  aa  the  like  re- 
turn and  certificate  of  a  sheriff. 

L.  ISOC.  cli.  400.  H  9  iTid  I;  and  L.  Ifflt.  cli.  «».  |  8,  •■  tgaetmA  br  U 
um,  eh.  «B,   aad  S  B.  L..   |  114;   L.   IMS,   a.  MS. 
J8 
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COUNTY  COURTS. 

TITLE  V. 
The  county  coorts. 


a  loipilr  proccu,   i 


■x;  ^w  rcml 


«  conutr  court  la  KlDgi  couDtf. 

I  S40.  [Ani-d,  1890.]      JBrlsdlctlon. 

The  jurisdiction  of  each  count;  court  oitends  to  the  foUowiog 
actions  nnd  apocial  procoetlings,  in  nddition  to  the  jurisdiction, 
power,  and  authority,  oouferred  upon  n  county  court,  iu  a  par- 
ticular case,  by  special  stntutorj  provision: 

1.  To  an  action  (or  the  partition  of  real  property;  for  dotver; 
for  the  foreclosure,  redemption,  or  satiBtaction  of  a  mortKA|« 
npon  real  property;  or  to  procure  a  judgment  requiring  a  specific 
performance  of  a  contract,  relating  to  real  property;  where  the 
real  property,  to  whicli  the  action  relates,  is  situated  within  the 
county;  or  to  foreclose  a  lien  upon  a  chattel,  iu  a  case  specified  in 
section  seventeen  hundred  and  thirty-seven  of  this  act,  where 
the  lien  does  not  exceed  one  thousand  dollars  in  amount,  and  the 
chattel  is  found  within  the  county. 

2.  To  an  action  in  favor  of  the  executor  administrntor  or  as- 
signee of  a  judgment  creditor,  or  In  a  proper  case.  In  favor  of  the 
judgment  creditor,  to  recover  «  judgment  for  money  remaining 


_.   __  J  for  any  other  cause,  where  the  defendant    is, 

or,  if  there  are  two  or  more  defeurtnnts,  where  all  of  them  are,  at 
the  time  of  the  commencement  of  the  nclion.  residents  of  th' 
county,  and  wherein  the  complaint  demands  jndsment  for  a  sum 
of  money  only,  not  exceeding  two  thousand  dollars-  or  to  recover 
one  or  more  chattels,  the  aggrecntc  value  of  which  does  not 
exceed  one  thousand  dollars,  with  or  without  damages  tor  the 
taking  or  detention  thereof. 

4.  To  the  custody  of  the  person  and  the  care  of  the  property, 
concurrently  with  the  supreme  court,  of  a  resident  of  the  county, 
who  Is  Incompetent  to  manage  his  affairs,  by  reason  of  lunacy, 
idiocy,  or  habitual  drunkenness;  and  to  every  special  proceeding, 
which  the  supreme  court  has  jurisdiction  to  entertain,  for  the 
appointment  of  a  committee  of  the  person  or  of  the  property 
of  such  an  Incompetent  person  or  for  the  sale  or  other  dlspoBi- 
tion  of  the  real  property  situated  within  the  county  of  a  person. 
wherever  resident,  who  is  so  incompetent  for  either  oC  tbe 
reasons  aforesaid,  or  who  is  an  infant:  or  for  the  sate  or  other 
disposition  of  the  real  property,  situated  within  the  county,  of 
a  domestic  religious  corporation, 
I..  IMS,  eb.  MS;  Co.  Pioc.,  |  SO.  part  of  huM.  1,  u  nm'd  IBIO,  ch.  MT,  |  1. 


deemed  r 


JURISDICTION. 

:    ettrporntloa,    ete 


Pot  tbe  purpose  o(  determiuiiiK  the  jnriadictitKi  ot  s  eoUDtr 
conrt,  in  eitber  of  the  caees  Bpeeitied  in  the  laat  lectlon,  n  ^me*- 
Uc  corporation  or  joint-stock  asBociation,  whoae  principal  place  ot 
biiHineHB  Is  PHtablUlied,  by  or  pursnnnt  to  a  atatute  ot  by  ItB 
Brticlea  of  ossocialioD,  or  is  actually  locafod  within  the  poonty,  or 
in  ewe  of  a.  railroad  oorpwration  where  any  portion  of  the  road 
«»erated  by  it  is  within  the  county,  it  Is  dwmed  a  residpiit  ot 
tbe  is>tiiity:  and  perBoual  service  of  b  Bummonn,  made  withfa  the 
cotinly,  aa  preHcrtl.ed  in  this  act,  or  personal  serTice  of  "a  mflndate 
whereby  n  special  procfediiig  is  commenced,  made  within  the 
coitntf,  aa  iireFirri!>i'd  in  Jhia  act  for  pcrsonaJ  service  *if  «  «m- 
mons,  is  snlTicipnt  service  Hiereof  upon  a  domestic  corporation 
wherevi'r  it  is  located. 

L. mn.ph. 390.  ln«ifKts«pt.  1. iW. 

I  a4X.  lAM'd,  ISTTO  AelloB,  eto,  wbcrel*  cooaty  JndK« 
!■  iBfiapable  to  act. 

If  the  coout^  judge  i»,  for  any  cause,  ia«ap>bte  to  act  In  an 
action  or  apeaiat  prucciAling,  pending  in  the  county  court,,  or 
before  hltn,  he  louat  make,  aud  lilc  iu  tbe  of&ce  at  the  clecL  a 
.  certificnle  of  the  fact;  aud  tliereupon  the  apecial  couiUi  iudge, 
iC  any,  and  if  not  disqualilied,  muHt  act  a»  county  judge  in 
that  action  or  apecial  proeeeJing.  Upon  the  filing  of  the  cer- 
tiflcU^, 'Where  tlwre-lM' no  Htievlal  covoty  judges  or '  tbe  IMttel 
county  jndge  is  diaqualiGod,  tiu^  action  or  apecjnl  proceeding  ia 
renovM  to  the  suprenie  i^ourt,  if  it  is  then  pending  in  tbe 
comity  cotirt;  if  it  la  pending  before  the  oounty  judge,  it  may 
be  continued  Iwrore  any  justice  of  the  supreme  court  within 
the  same  judicial  district.  The  supreme  court,  upon  the  apnll- 
cation  of  either  parly,  made  U]>on  notice,  and  upon  proof  that 
the 'cOTlnty  Jufl^e' is  ilicaliuble  to  aCfln  nil  action  or  apecthi 
proceeding  pending  in  the  county  court,  may.  aud  if  the  speeta) 
countj;  judge  is  also  Incapable  to  act,  mnat,  make  an  order 
removing  it  to  tbe  supreme  conrt.  Thereupon  the  sabeeqnent 
pmceedlngB  in  the  Knpremo  court  must  be  the  tinme  as  if  it  had 
originally  lui'n  ibrouffht  tn  that  conrt.  except  that  an  objection 
to  ilie  jurfsdictiMi  may  tie  taken,  which  might  liate  beta  taken 
in  thi'  cnunly  conrt. 

See  ligt  rUuK,  luM.  It  at  t  BO,  Co.  pRxf..  >■  am'd  1910.  ch.  «1. 

I   343.     Supreme    court   may   remove   sctlob,   K&d   ckaairv 

The  supreme  court  may,  by  an  order,  mode  at  auy  time  after 
Joinder  of  an  issue  of  fact,  and  before  the  trial  thereof,  remove 
to  ItMlf  an  aotloa,  brooghtiin  a  oounty  court,  under  sobdivlsian 
iwcond  or  tmbdlvuiion  third  of  the  lost  section  but  two,  for  the 
purpose  of  cbanginx  the  place  ot  trial  thereof.  Where  on  order 
for  removal  ia  mode,  oa  prescribed  in  this  aection,  the  place  o( 
trial  of  the  action  must  be  changed  by  the  same  ord^r  to  another 
county;  and  the  subsequent  proceeillnga  therein  must  be  the 
aame.  on  if  the  action  had  been  originally  brought  in  the  supreme 

Vet  liit  einim,  roM.  1  of  Bme  lectlon. 

1  344.    Llftcet  of  order   ot  rEmovsl)   appeal,   et«. 

An  order  ot  removal,  made  as  prescribed  in  either  of  th« 
but  two  tections,  lakes  effect  upon  the  entry  thereof  in  tb« 
olTice  of  the  county  clerk.  Where  the  onler  directs  that  th« 
mUou  be  tried  jo  another  cotmty,  the  clerk  with  wbom.U.li 
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entered,  rnuBt  forthwith  dellrec  to  the  clerk  of  that  coon^,  tdk 
papen  filed  therein,  and  certified  copies  of  all  minutes  and 
entriea  teUtiOK  thereto;  nbkb  must  be  Sled,  entered,  or  recorded, 
ma  the  case  teqn'rea,  !n  ihe  office  o(  the  taat  mentioned  derk. 
TIm  provUione  ot  sectioD  271  of  thl*  act  ap^r  to  an  appeal 
tak«B  from  aucb  nn  order. 

I  B4S.    Star   •>(  proceed InBB. 

An  order  to  stay  procecdioKa,  tot  the  purpoae  of  affordins  an 
opportunitr  to  make  the  application  (or  removal,  may  be  isade 
by  the  county  judfe,  or  by  a  judge  authoriied  to  make  BOcb  an 
order  in  the  supreme  court,  and  with  like  effect  and  under  like 
circnmatancea. 

I  II4«.    HrmoTal  at  mctloa   not  to  ImpBlr  proBCaa.  cte. 

The  removal  of  an  action  or  special  proceeding,  as  prescribed 
In  this  title,  does  not  invalidate,  or  in  any  manner  impair,  a 
process,  provisional  remedy,  or  other  preceding,  or  a  bond, 
undertaking,  or  recognizance  in  the  action  or  special  i»^>ceeding 
■a  removed;  each  of  which  continues  to  have  tne  same  validity 
and  eSect.  as  it  the  removal  had  not  been  made.  Where 
bail  was  given,  the  surrender  of  the  defendant  in  the  supreme 
court  has  the  same  effect,  aa  a  surrender  in  the  county  court 
ivonid  have  had,  if  the  action  or  special  proceeding  had  re- 
mained therein. 

_     .       ...  ,  action  or  special  ^oceeding 

ni  nhlch  It  has  jurisdiction,  to  send  its  process  and  other  man- 
dates Into  any  county  of  the  State,  (or  service  or  execution,  and 
to  enforce  obedience  thereto,  with  like  power  and  autlwrity  aa 
the  supreme  court. 
I IMH.  WhCM  JnvlaaietloB,  ele.,  eo-esteaalTs  wltli  BBpremd 

Wher-!  a  county  court  has  jurisdiction  of  aji  action  or  a  qtecial 

Siroceeding,  it  possesses  the  same  jurisdiction,  power  and  anthor- 
ty  in  and  over  the  same,  and  in  the  course  of  the  proceedings 
therein,  which  the  supreme  court  possesses  in  a  like  cose;  and 
It  may  render  any  judgment,  or  grant  either  party  anv  relief, 
which  the  supreme  conrt  might  render  or  grant  in  a  like  case, 
and  may  enforce  its  mandates  in  like  manner  as  the  supreme 
court.  And  the  county  judge  poBsesses  the  same  power  and 
authority,  in  the  action  or  special  proceeding,  which  a  justice 
of  the  supreme  court  possesses,  in  a  like  action  or  spe<^  pro- 
ceeding, brought  in  the  supreme  court. 
I  MB.  Power  at  tomatr  JndKe  l>  apctfal  proeoadiBsa. 
The  county  judge  also  poMcsaea  the  same  power  and  autborlty, 
bi  a  special  proceeding,  which  can  be  lawfully  Inatltnted  before 
him,  out  of  court,  which  a  jnstice  of  the  supreme  conrt  pos- 
sesses in  a  like  special  proceeding,  ioBtltuted  before  him  in  like 

1  mm.    EHnea  BBd  penalllesi  kow  remitted. 

Upon  the  application  of  a  person,  who  has  been  Uned  by  a 
court,  or  of  a  person  whose  recogniiance  haa  become  forfeited, 
oi  o(  hl«  surety,  the  county  conrt  of  the  county  in  which  the 
term  of  the  conrt  was  held,  where  the  fine  was  imposed,  or  the 
recognizance  taken,  may,  except  as  otherwise  prescribed  in  the 
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oezt  aecUoD,  apoD  good  c&iue  shown,  and  upon  Buch  leriuB  aa 
it  deema  just,  mako  an  order,  reraittiDg  the  6ne,  wholly  or 
partly,  or  the  forCeitare  o(  tbe  recogmiEance,  or  part  of  the 
penaltir  thereot;  oc  it  ma;  diacharge  the  recogoiiance.  It  a 
fine  BO  remitted  has  been  paid,  tiie  coaatj  trfatiurer,  or  other 
officer,  in  whose  hands  the  money  remains,  must  pay  the  same, 
or  the  part  remitted,  accordiai;  to  the  order. 
a  B.  8.  «a^  I  ST. 

I  3111.    [Ain'd,    ISSB.}     HentrlctloDB  niion  pttiTFr  to  remit. 

The  last  aection  does  not  anthorize  a  county  court  to  remit 
any  part  of  a  fine  exceeding  two  hundred  HiiU  fifty  dollars  im- 
posed by  the  Btlpreme  court  upon  conviction  for  n  criminal 
offense;  or  ft  flae  to  any  amount  imposed  by  a  court  upon  an 
ollicer  or  other  person,  for  an  nctiinl  contempt  of  court,  or  for 
disobedience  to  its  process,  or  other  mandate;  or  to  remit  or 
discharge  a  recosnliaiice  taken  iu  its  county  tor  the  appearance 
of  n  person  in  another  conntj'.  In  the  latter  case,  the  power 
of  remitliiv  or  diacharginif  the  recoKDliaocc  is  vested  in  the 
county  court  of  the  county,  in  which  the  person  is  Iwuud  to 
aiqM«r. 

U.,  I  U.  UB-d;  I,.  ISSS.  cb.  »«e. 

I  SSa.  notice  of  ■ppllcntlon,  etc.r  eoiits  lo  l>e  PBld  on 
renlBBloa. 

An  application  for  nn  order,  aa  prescribed  In  the  last  section 
but  one,  cannot  be  heard,  until  snch  notice  thereof  as  the  coni't 
deems  n^asonable,  has  been  given  to  the  district-attorney  of 
the  county,  and  until  he  has  had  nn  opportunity  to  einmine  the 
matter,  and  prepare  to  resist  the  n.pplicittion.  And  upon  icrani- 
iug  such  an  order,  the  court  must  nlways  Impose,  aB  a  condition 
thereof,  the  payment  of  the  cost;*  and  expenses,  if  any,  incurre<l 
in  an  action  or  spcdal  proceeding  for  the'  collection  of  the  fin", 
or  the  penalty  of  the  recognizance. 
Id..  H  M  Bad  tl. 

I  3SS.  Fine*  liuvoBed  br  iuatlocB  of  tli«  yeaoei  Iioir 
remit  «e«. 

Where  a  person  has  been  fined  by  a  conrt  of  special  sesuooa, 
or  by  A  iuetice  of  the  peace,  upon  a  conviction  for  an  offence, 
and  has  been  committeil  to  jail  for  non-payment  of  the  fine,  the 
county  court  of  the  county  may  make  nn  order,  remitting  the 
fine,  wholly  or  partly,  and  discharging  him  from  his  imprison- 
ment. The  power  (Hwiferred  liy  this  section  mnet  be  exercised 
Id  the  manner  prescribed,  snd  subject  to  the  provisions  con- 
iained,  In  the  last  three  sections. 
id.,  f  u. 

I  894.    Who  ^iMT  naalte  orflerM. 

In  an  action  or  special  proceeding  In  n  county  court,  an  order 
may  be  made  without  notice,  or  ini  order  to  stay  proceedings 
may  tie  made  opon  notice,  by  a  jnBtiop  of  the  supreme  court,  or 
by  the  county  judge  of  the  county  where  the  attorney  for  the 
applicant  resides,  in  a  case  where  the  county  judge,  in  whose 
court  the  action  or  special  proceeding  is  bronght,  may  make 
dw  same,  oat  of  conrt;  and  with  like  eSecL 

«H  L.   %B*t.   ^   3K>.   I  31. 
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1 35B.  [Am'd,  18TT.]  Coanty  conrt  wbo  <»*e»|  leras 
tIlt^r«>t. 

The  county  court  is  nlwnys  open  for  the  transaction  of  (iny 
bnsbCKS,  for  which  notice  is  not  required  to  be  Kiven  to  an 
nilTerse  party,  except  where  it  is  speeiolly  prescribed  by  law. 
that  the  businetie  must  be  done  nt  a  stated  term.  The  couoty 
judge  must,  from  time  to  time,  appoint  the  tlroea  and  places 
for  holdliig  terms  of  his  eonrt.  At  least  tivo  terms,  tor  the 
trial  of  isHUes  of  law  or  of  tact,  must  be  appointed  to  be  hel-1 
in  each  year.  Each  term  may  continue  as  long  as  the  county 
judge  deems  necessary.  The  county  judge  may,  by  a  new  ap- 
piiiutmeut.  change  the  day  appointed  for  holding  a  term,  or 
ni>|ioint  one  of  more  additional  terms,  or  dispense  with  the 
holding  of  a  tvrm,  without  affecting  any  other  teroi  or  terms 
thi>rettif<ire  apiioiuled  to  be  hold.  Each  term  must  be  held  at 
the  place  doxigiiated  by  statute  for  that  purpose;  exet-pt  that 
the  county  judge  may.  from  time  to  time,  adjourn  a  term  to 
any  place  within  the  county,  for  the  hearing  and  decision  of 
niiitious  and  appeals,  aud  trials  and  other  proceedings  without 
a  jury;  anij  may  apiKiint  as  many  terms  hh  he  thinks  proper  to 
be  held,  either  at  the  court-house  or  elsewhere  in  the  county, 
for  the  same  purpose. 

I  ami.   Kndre  of  appointment  to  be  pnbllHked. 

Each  a)i|K)iiitment.  made  us  iirescribed  in  the  last  sertion,  must 
be  filed  in  the  county  clerk's  olfice,  and  a  oopy  thereof  published, 
"  ■       "  ...  ....  eeks  before  a 


tenit  is  held,  chnnge<l,  or  (listiensed  with,  by  virtue  thereof,  iu  tlie 
iic>ivH|iai)('r  iu  Ihe  i-ity  of  Alliany,  in  whieh  legal  notices  are  re- 
quired to  Ih-  pubti.shed,  and  also  in  at  IcsHt  one  newslialicr.  pub- 
lixhi'd  iti  Ihe  c-ounty,  and  as  Diuny  additional  news|Hi|H>rH,  pub- 
lixheil  therein,  as  the  cormty  judge  prescribes.  The  eipense  of 
the  publii-atiou  is  a  county  charge. 

I  SOT.    [An'tl,   ISSS.]      Jnpora,   kow  drann  und  noUfled. 

Jurors  for  the  terms  of  Ihe  county  eonrl,  at  which  Iwnea  of 
fact  are  trinblc  by  jury,  must  be  drawn  and  notified  in  the  sara^ 
manner  iis  for  a  trial  term  of  the  supreme  court. 

I  3S8.    [Am'd,  ISOS.]      9teao(rrnph«ra  for  conntr  voBPts, 

The  board  of  suiiervlsors  of  any  eounty.  except  Kings,  Ll/- 
tngf.tc>n.  Monroe,  Cortland,  Oswego,  WeHtcbester  and  Onondaga, 
may.  in  their  iliscretion,  provide  for  the  employment  ot  n  stenog- 
ra|iher  for  the  county  court  thereof,  and  when  said  board  of 
HUi^rvisiirs  shall  so  provide,  the  slenogrnpher  shall  be  appointed 
by  the  county  Judge,  and  said  Iwnrd  of  supervisors  must  fix  his 
compensation  and  provide  for  the  payment  thereof  in  the  Ksme 
manner  as  other  county  cxpensee  tu-e  paid. 
U  lata,  cb.  840. 

g  SSa.  [Am'd,  ISUB-ISSO.]  Stenovpavhcr  for  a*utr.«*Brt 
Id   KlBKB    eonaty. 

The  county  judges  of  the  eounty  of  Kings,  from  time  t*  time,' 
must  appoint,  and  may  at  pleasure  remove,  two  stenogrmphen 
to  be  ottached  to  the  county  eonrt  of  the  county  of  Kings,  wbo 
must  attend  each  term  of  snid  court,  and  each  of  whom  shall 
reedre  -l  salary  of  three  thousand  dollars  per  annum,  to  l>e 
paid  by  the  treasurer  of  the  county  of  Kings  iu  equal  monthly 


«.  3.  t.  B  STSNOGRAPHERS.  §§  860-6] 

InatAUmentB.  fiach  of  the  itrnoeraphers  appointed  ob  preecribiHl 
in  this  BecUon  mar,  with  the  coiiHPut  of  the  couuty  judges, 
nnmint  ma  BjHiatKUt  ateaographer,  to  aid  him  iu  the  (Iiijchar>^ 
ol  bia  diiti«>B,  whose  compensation  xhiill  be  puid  b;  the  ateung- 
rapher  appointin);  liiin,  and  is  not  il  count?  charge.  Each  of 
■aid  coilnt7  Judges  shall  also  appoint  a  coufidentiol  clerk  at  a 
■ajarj  not  to  exceed  two  thotisand  dollars  per  aunum,  to  be  paid 
by  the  county  treasurer  of  KiiiRs  county  in  equal  monthly  in- 
slalimenta,  such  clerks  to  be  exempt  from  eompotltire  exnmina- 
tioii.  and  their  fitness  end  quulifi  cut  ions  for  the  oUicc  lihall  b« 
npprav>>(l  by  the  judge  mnkiuf-  the  appointment. 
I..   ISSB,  rb.  Mfl.    In  eCFact  Jan.  SO,   1800.    L.   IWO,    eta.   0. 

f  avu.  [AM'd,  ISMt,  isaa,  1R9T,  1MM>.]  latersretera  r«i 
Soaaty  anaTt  ud  snTragaM'*  vonrt  Is  KlBs*  constr. 

The  anrrosate  and  the  county  JTidKes  of  Kings  county  mast 
each  from  time  to  time  appoint  and  uiny  at  pleasure  remove  an 
interpreter  to  be  attaclied  respectlTely  to  the  surrogate's  court 
and  the  eonnty  court  of  said  county.  Eath  interpreter  shall 
receive  a   salary   of  eighteen   hitndred  dollars  per  annum   to   be 

Eaid  by  the  comptroller  of  the  city  of  New  York,  iu  monthly 
latallments.  Each  interpreter  so  appointed  shall,  before  enter- 
ing upon  bis  duties,  file  in  the  office  of  the  clerk  of  the  county 
of  Kings  the  constitutional  oath  of  office  iu  which  there  shall 
also  b«  incorporated,  language  to  the  eSoct  that  he  Will  fully 
and  correctly  interpret  and  translate  each  question  propounded 
through  him  to  a  witness  and  each  answer  thereto  iu  said 
courts.  The  said  county  ju<Iges  of  Kings  couuty  shall  also  ap- 
point and  at  pleasure  remove  an  interpreter  of  the  SloTonlc 
languages,  who  shall  receive  the  compensation  above  provided. 
to  be  paid  in  the  same  mgnner  and  who  shall  take  and  file  the 
constitutional  oath  of  office  above  provided,  such  compensation 
for  the  above  Interpreters  to  be  taken  out  of  the  amount  appro- 
priated for  the  support  of  the  said  county  court  or  surrogate's 
court  respectively,   or  from  any  other  contingent  city  fund. 

L,  OH,  oh-tM,  L.ISM,  BlLMi  L.n>7,ali.mil.t>incli.771.    iB sSMt Kay S, IMO. 

I  Ml.  CAh'A,  ISBB,  1S&7,   1900.]     SteBOsrapbcra. 

The  county  Judge  in  either  of  the  couDties  of  Livingston, 
Niagara,  Monroe,  Onondaga,  Oswego  or  Cortland,  where  issues  of 
fact  are  triable,  may  employ  a  stenographer  to  take  stenographic 
notes  upon  trials  thereat,  who  is  entitled  to  a  compensation,  to 
be  certified  by  the  judge,  not  exceeding  ten  dollars  for  each  day's 
attendance  at  the  request  of  the  Judge.     The  stenographer's  com- 

Gnsation  is  a   charge   upon  the   county,   and   In   the   county  of 
Tingston   may   be   audited,   allowed   and  paid   as  other  county 
diargea;   and   in   tlie   counties   of   Onondaga,    Monroe,    Niagara, 


and  the  certiBeate  of  the  judge  that  the  services  were  rendered. 
The  eonnty  Judge  of  Brie  county,  and  the  county  judge  of  Oneida 
county,  and  the  county  judge  of  fCensselacr  county,  may  each  ap- 
point and  may  at  pleasure  remore  a  sCenogrnpher  of  said  court. 
who  mnst  attend  each  term  of  the  said  court  where  issues  ot  fact 
in  dTil  and  criminal  cases  are  triable,  and  the  said  stenographer 
ot  the  county  court  of  Erie  county,  shall  receive  a  salary  of 
tweuty-oiM  Imndrvd  doUara  per  annum,  together  with  his  neces- 
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■arf  expeaseB  for  stationery,  to  be  paid  by  the  treaasrer  of  bbIS 
county  of  Brie,  in  equal  montfalr  installments  on  tbe  certificate  »f 
HSld  judge  of  Erie  eonnty  that  the  serTiceu  have  been  actually  per- 
formed, or  the  eipenaea  necessarily  incurred,  and  the  said  stenog- 
rapher of  the  county  court  of  Oneida  county  shell  receive  a  salary 
Of  fifteen  hundred  dollars  per  annum,  together  with  his  neeeaaary 
expenses  for  stationery,  to  be  paid  by  the  treasurer  of  the  said 
county  of  Oneida,  In  equal  monthly  inHtaUmeots  on  the  certificate 
of  the  said  judge  of  Oneida  couuty,  that  the  services  have  been 
actually  performed  or  the  expenses  necussarily  incurred,  and  the 
said  atenographer  of  the  county  court  of  Benseelaer  county  shall 
receive  a  salary  of  twelve  hundred  dollars  per  annum  to  be  paid 
by  the  treasurer  of  said  county  of  Renasdaer,  qnarterly,  Baid 
BteuoKrnphet-B  shnl]  also  report  and  transcribe  c^iDions  for  the 
Bald  county  judges  as  well  as  special  pruceedings  where  a,  stenog- 
^pher  is  required,  without  additional  compensatioo. 
L.nas.iA.Mt|];.iar,«ta.i7g;L.  tno,oh.  m.  m  aSMt  a>pt.  i,  ino  (npwMdiBc 

■b.  1^  U  MB). 
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CHAPTER  IV. 

Uniltmtion  of  the  Time  ot  Enforcing:  a  CMl 
Remedy. 

mU    Ur-lMln>*tkwtkHlMrtfe*BM**MT»f  BmI  Pn»w^. 
TITLI  m. — 0*Btnm«Tl«i«a>. 

TTSUt  L 
Aoticma  for  tiu  raoorary  of  ntl  proparty. 

■•e.  Ml.  Wb«B  tk*  pcopl*  will  DM  na. 
Mi.  Aetlw  to  ■nntM  tron  tiM  Stats. 
•M.  Aeoon  attM  «"""'"">  Mten  niit^t. 
MB,  Me   SMUn  wltUn  tnolf  ^Hn.  wlwa  a 


I:   BDe  B   perion  for  or  with 
"  '■  thereof,  by  namoi 
— -„-.  _. —  , ^.,  ,_ ae,  nnlMa  nitber, 

1.  The  cause  of  actton  accnwil  within  forty  ye««  before  the 
srtkin  is  commenced:  or, 

2.  The  people,  or  thoRe  from  whom  the;  ctIhIiu,  hsTe  received 
the  rent*  and  profits  of  the  real  property,  or  of  some  part  thcMOf, 
within  the  same  period  of  time. 

Ot.  Pnt.,  I  n.  ■■'«. 

I  MS. .  AatlMk  br  «>a>t«B  frvoa  tk*  State. 

An  aetioQ  iball  not  be  broncht  for  or  with  respect  to  real 
property,  by  a  person  claiming  by  rirtoe  of  letters  patent  or  a 
sraot,  from  the  people  ot  the  State,  nnlcks  it  might  have  been 
maiutaioed  by  the  people,  as  prescribed  in  this  title,  if  the 
patent  or  grant  had  not  been  iasned  or  made. 
Id..  I  ra. 

I  ant.    A«(loB  attev  aMBVIUns  letten  v^teat. 

Where  letters  patent  or  a  grant  of  real  property,  Issued  or 
made  by  the  people  of  the  State,  are  declared  void  by  the 
determination  of  a  competent  conrt,  rendered  upon  an  allegation 
of  a  trandiilent  inggesuon  or  concealment,  or  of  a  forfeiture,  or 
mlatake,  or  ignorance  of  a  material  fact,  or  wrongful  detaining, 
or  defectire  title  i  an  action  of  ejectment,  to  recover  the  premises 
lo  question,  may  be  commenced,  either  by  the  people,  or  by  a 
mbseqnent  patentee  or  grantee  of  the  same  premises,  his  beira, 
or  aMlcna,  within  twenV  years  after  the  determlnatloD  is  made; 
but  not  after  that  pntod. 
H..  •  n. 
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caDDot  be  maintained  hy  a  pecty,  utner  than  tl»e  people,  unless 
tbe  pIniiitifF,  his  ancestor,  predeeesitnr,  or  srantor,  noe  seized  or 
poswML-d  of  tlie  pieinifieB  hi  qnention,  within  tweutj  f^arsi  l>etor« 
tbe  commencemt^Dt  of  tbe  aciiuii.    , 


I   ami.     Tbe    iminc. 

A  defctM^e  or  ctmntprclalm,  fnnii'lwl  upon  the  title  to  real 
pmperly,  or  to  rent«  or  acrvicea  out  i>t  the  Mioe,  i»  not  effactqal, 
nnleKB  the  i>ersan  mnkinx  it,  or  under  whod(>  title  it  is  mode.  ■)r 
hia  ancestor.  iiredeoeBsor.  tr  icrantui',  was  seized  or  pos8>.>8sed  uf 
the  premises  in  question,  i\  Ithin  twenty  yearH  before  the  conj- 
miltin^  ol  tbe  net;  vith  lespect  to  whidi  it  is  mad*; 

Id.,   I  TS,  ani'd. 

■   30T.     Action    mtter   ntrr- 

An   entry  upon   real  property   is  not  siifficit^nt  or   Tiilld   as  a 
dftim,   unleaa   an   action   js   commenced    Uieieupon,    within    one 
year  after  the  milking  thereof,   and   wUhlu  twenty  yeui-s  after 
the  time,  when  the  right  to  make  it  descended  or  accrued. 
Id..  I  ao. 

to  be  Bilker  letfal  title- 
In  an  action  to  recover  real  property,  or  tlie  noaseaslon  thereof, 
tbe  person  who  estaMisbes  a  legal  title 'to  the- preniaea  is  pre- 
Mimed  to  have  been  posaeaaod  thereof,  nithin  the  time  required 
by  law;  and  the  occnpatlon  of  the  ptemisfs,  by  another  person, 
is  deemed  to  faaT«  been  nuder  ajid  In  lubonli nation  to  the  l(val 
title,  uuleBt  tbe  premlsee  have  txem  hekt  and  possessed  adveiscly 
to  tbe  legal  title,  (or  twenty  years  before  the  oommenceinent 
of  the  B^on. 

M,  I  a. 

I  SCS.    AAvcrse  pOBaeaBtoii  nniler  written  iBatrnaiaat  or 

Where  the  occitpnnt,  or  those  undtfr  rt-hom  he  claims,  entercl 
into  the  posaestion  of  tbe  pn'inlses,  irnder  clnim  of  title,  eiclu- 
fiive  of  any  other  right,  founding  the  claim  opon  a  written 
iHStmmcnt,  as  Itelng  a  conveynnce  of  the  premises  in  question, 
or  upon  the  decree  or  judgment  of  a  competent  cotirt;  and 
there  b.is  been  a  contintied  occupation  and  poasesaion  of  the 
premises,  included  in  the  iiiBtrnnient,  decree,  or  juditment,  or 
of  »ome  part  thereof,  tor  twenty  year^.  under  the  same  claim; 
the  premlaeb  so  included  are  dtenn^d  to  have  bcen'heW  adversely; 
except  that  where  they  consist  of  n  tract,  divided  into  lots,  th<! 
I>osBef'sion  of  one  lot  Is  not  dccmrcl  n  possession  of  any  other  lot. 

Id.,  I  SS. 

I  8T0.    M.|  what  eanatltnlea  It. 

For  the  purpose  of  constitiUintf  an  adveJ«e  poxseseioti,  by  a 
peraoD  claiining  a  title,  founded  upon  a  written  iantrument,  or 
a  judgment  or  decree,  land  is  deemed  lo  liavc  been  possessed 
nnd  occnpied   in  either   of  the   followinc   cases: 

1.  Where  it  has  lieen  usually  enliivnted  or  improved. 

2.  Where  it  baa  been  protected  by  a  snlMtantlol  iudoaars.  ^ 
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S.  Wh«ie,  althongh  not  Inclosed,  it  has  boen  Died  for  the  anp- 
plj  «t  fuel,  or  of  feuctng  timber,  either  for  the  purposes  of  huB- 
buidrr,  or  for  the  ordinary  use  of  the  occupant. 

Where  a  known  farm  or  a  single  lot  bus  been  partly  improred, 
the  portion  of  the  farm  or  lot  that  has  been  left  not  cleared,  or 
not  inclosed,  accordioK  to  the  usual  course  and  cnstom  of  the 
adioining  country,  is  deemed  to  have  been  occupied  for  the  same 
knxth  of  time,  as  the  part  iraproved  and  cultivated. 

Oo.  Pn>o.,in,ua'il. 
I  sn.  Advene  ]H>aa«**l*>a  under  «IRIm  of  title  not  TrvltteB. 

Where  there  has  beeu  an  actual  continued  occupation  of  prem- 
ises, under  a  claim  of  title,  eiclusire  of  any  other  right,  but  hot 
founded  upon  a  written  instrument,  or  s  judgment  or  decree,  the 
premises  so  actually  occupied,  and  uo  othera,  are  deemed  to  have 
been  held  adveraely. 

Id-.tSL 

I  372,  Id.  I  wbnt  voBBtltatea  It. 

For  the  purpose  of  constituting  an  adverse  possession,  by  a  per- 
son claiming  title,  not  founded  upon  a  written  Instrument,  or  a 
Judgment  or  decree,  land  is  deemed  to  have  been  poeseeaed  and 
occupied  in  either  of  the  following  cases,  and  no  others: 

1.  Where  It  has  been  protected  by  a  sobatantial  inclosure, 

2,  Where  it  has  been  usually  cultivated  or  Improved. 
HL,tm. 

I  ST8.  RelKtIOB  ot  iKnAIord  mmA  teiuiBt,  aa  »>e«tlB« 
Kdverae  poaaeanlon. 

Where  the  relation  of  landlord  and  tenant  has  existed  between 
any  persons  the  poBBCKsion  of  the  tenant  Is  deemed  the  posseaaion 
of  the  landlord,  until  the  expiration  of  twenty  years  after  the 
termination  of  the  tenancy:  or,  where  there  has  lM«n  uo  written 
lease,  until  the  eipimtion  of  twenty  ycara  after  the  Ust  payment 
of  rent;  notwithstandlnc  that  the  tenant  has  acquired  another 
title,  or  has  claimed  to  hold  adveraeiy  to  hla  landlord.  But  this 
presumption  shall  not  be  made,  after  the  penods  prescribed  in 
this  seraon. 
id,iag. 

I  S74.  Rlsht  Bot  «l(e«ted  by  d*a«ent  east. 

The  riKht  of  a  person  to  the  possession  of  teal  property  la  not 
impaired  or  affected,  by  a  descent  being  cast,  in  consequence  of 
the  death  ot  a  person  in  poBsesaion  ot  the  property. 
Id.,  I  n. 

I  S7R.  CertKlB  dl«»Wime«  exclnded  from  Ume  to  oSBi- 
BieBce  BetlOB. 

If  a  nerson,  who  might  maintain  an  action  to  recover  real  prop- 
erty, or  the  possession  thereof,  or  make  an  entry,  or  inteiTflBe  a 
defence  or  counterclaim,  founded  on  the  tiUe  to  real  property,  or 
ti  renta  or  services  out  of  the  same,  is  when  his  title  first  de- 
scends, or  his  cause  of  action  or  right  of  entry  first  accrues, 
either: 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Ineane;  or, 

3.  Imprisoned  on  a  criminal  charge,  c 
TiclIoD  ot  a  criminal  ofCence,  for  a  term 
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Tbe  time  ot  iuch  a.  dltaliilit?  !•  not  il  pert  ot  tke  time,  tbnited 
In  this  title,  for  coinmeDcliig  tbe  action,  or  making  the  MitiT«  m 
InterpoBing  the  defence  ot  conntercUJia ;  eicept  that  the  time  m 
limited  cannot  be  extended  more  than  ten  reara,  after  the  dlaa- 
bilitf  ccaseB,  or  after  the  death  of  the  person  BO  diwUed. 

Ob.  mc.,  1  m. 


D,g,t,ioflb,GoogIe 
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Aotioiu  otlier  than  for  ths  raoovery  of  reftl  propert;^. 

c  m.  Wbeu  ullsMctkiii  of  Jndgmvut  pieaameO. 

S7S.  dow  prenuupUon  nlKd. 

BT8.  LImlutlitn  or  icUoa  10  redeem  (rom  >  mortnn. 

MO.  OUier  nerioda  o(  llmltatloa.  -.-•" 


I    HTC. 

A  final  judgment  or  di!croe  for  a  sum  of  moneri  or  direcUog 
th«  pajmeDt  of  a  Bum  of  money,  heretofore  rendered  in  a  hot- 
rogate  B  court  of  the  Stntp,  or  heretofore  or  hereafter  rendered. 
In  a  conrt  of  record  within  the  United  States,  or  elsewhere,  or 
hereofter  docketed  pursunnt  to  the  proviaions  of  section  thirtr 
hundred  and  seTentecn  of  this  act,  is  preeumed  to  be  paid  and 
satisfied,  after  the  ex]jirntion  of  twenty  years  from  the  time, 
when  the  party  recovering  it  was  first  entilled  to  a  mandate  to 
enforce  it.  Tnis  presumption  is  coneluslve,  except  as  againut  ft 
person,  who,  within  twenty  years  from  thot  time,  makee  a  pay- 
ment or  acknowtcdf'es  an  Indebtedness  of  some  part  of  tlie 
nmonot  recovered  by  the  jiidBment  or  decree,  or  his  heir  or  per- 
■oaai  representative,  or  a  person  whom  he  otherwise  represents. 
Such  an  acknowledgment  must  be  In  writing,  and  signed  by  the 
person  to  be  charged  thereby. 
Ii.  16M,  eta.  107. 

I  3TT,    Bflect  ot  retnrn  of  esetmtlon. 

If  the  proof  of  payment,  under  the  last  section,  coDBiste  of  the 
return  of  an  execution  partly  satisfied,  the  adverse  party  may 
ahow,  iu  full  nvoidnuec  of  the  effect  thereof,  that  tue  alieged 
partial  satisfaction  did  not  proceed  from  n  payment  made,  or  a 
sale  of  property  claimed,  by  him  or  by  a  person  wliom  he  repre- 

I   378.     Bow   preaninpHan   valsed. 


time  therein  limited. 

I  8TS,    LIsiltBtlDii  of  sotlon  to  redeem  from  u  mortssKo. 

An  action  to  redeem  real  property  from  a  mortgage,  with  or 

wftbont  an  account  of  rents  and  profits,  may  be  maintained  br 
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tbe  mortgagor,  or  tbose  claimms  under  him,  a^ainat  the  mort- 
gagee in  pusBeBBiou,  or  tliuBe  claiming  iiader  him,  aoleBH  he  or 
they  have  contimiouBly  maintainMl  an  adverse  poBseBSlOQ  ol  the 
mortgaged  premises,  for  tiventy  years  after  the  breach  o(  a  con- 
ditiou  of  the  mortguge,  or  tue  uou-falGlment  of  a  coreDant 
Ihereiu  coDtaiaed. 

t  380.    Other  perlndu  of  llmttatloB. 

The  (oliowing  actic 
periods,  after  the  cause  of  actioi 
Co.  Fkh:.,  put  ot  I  74,  ud  t  80. 

I  3KJ,    [Am'd,  18TT.]      Within  twentr  Teara, 

Within  twen^  years; 

Ad  action  upou  a  sealed  InstrtimeDt. 

But  where  the  action  is  brought  for  breach  of  a  covenant  of 
seisin,    or   agaiuBt    incumbrances,    the    cause    of   action    is,    for 
the  purposes  pf  this  section  only,  deemed  to  have  accmed  upon 
nn  eviction,  and  not  before. 
M..  put  oI  B  »0, 

t  38Z.    [Am'd,  187T,  oh.  4ia  and  422.]      ITIthlB  six  yeank' 

Within  six  Tears: 

1.  An  action  uiion  a  contract  obligation  or  liability  eipnaa  or 
iinpliedi     except  a  judgment  or  sealed  Inetrument. 

2.  Ad  action  to  recover  upon  a  liabilit]'  created  by  statute) 
except  a  penalty  or  forfeiture. 

3.  An  action  to  recover  damages  for  an  Injury  to  property,  or  a  per- 
sonal injnry;  except  in  a  cose  where  a  different  period  Is  ezpreaalj' 
prescribed  in  this  chai>ter.     (See  %  383,  snbd.  H;  %  384,  subd.  1.) 

4.  An  action  to  recover  a  chattel. 

6.  An  action  to  procure  a  judgment,  other  than  tor  a  sum  of 
money,  on  the  ground  of  fraud,  in  a  case  which,  on  the  thirty- 
first  day  of  December,  1840,  nas  cognizable  by  the  court  of  chan- 
eery.  The  cause  of  action,  iu  Buch  a  case,  is  not  deemed  to  have 
accrued,  until  the  discovery,  by  the  plaintiff,  or  the  person  under 
whom  he  claims,  of  the  facts  constitoting  the  fraud. 

G.  An  action  to  eatabliBb  a  will.  Where  tbe  will  has  been  lost, 
concealed,  or  destroyed,  the  cause  of  action  is  not  deemed  to 
hayc  accrued,  until  the  discovery,  by  the  plaintiff,  or  the  person 
under  whom  be  cluimH,  ot  the  facts  upon  which  its  validity  de- 

7.  [Am'd,  1804-1  An  action  Upon  a  judgment  or  decree,  ren- 
dered In  a  court  not  ot  record,  except  where  a  transcript  shall 
be  filed,  pursuant  to  section  thirty  hundred  and  seventeen  of 
this  act,  and,  also.  e\cept  a  decree  beretotore  rendered  in  a  surro- 
gate's court  of  the  State.  The  cause  ot  action,  in  such  a  case,  is 
deemed  to  have  accrued  when  final  judgment  was  rendered. 

L.  ISM,  ch.  SOT. 

)  SHS.    [Am'd,  leTT.]      Within   three  re*r«> 

Within  three  years: 

1.  All  action  against  n  ahcriff,  coroner,  couBtable,  or  other  offi- 
cer, for  the  iion-paymeut  of  money  collected  upou  an  execution. 

2.  An  action  against  a  countable,  upou  on;  other  liabilit  la- 
currcd  by  him,  by  doing  an  net  in  his  official  capacity,  or  by  the 
omisetoD  of  an  official  duty;  except  an  escape. 
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5.  An  acUon  upon  a.  statute,  far  a  ponalty  or  forfeitnre,  where 

the  ni'tiou  is  given  to  the  person  oggrlered,  or  to  that  persoD  auil 
the  people  of  the  State,  cscept  where  the  statute  inipoaliig  it  pre- 
ecrlDea  a  different  limitation, 

4.  An  action  agaiiiBt  an  execntor.  adminiatrator,  or  receiver, 
or  against  the  trustee  of  an  ioaoivcnt  debtor,  appointed,  as  pre- 
scribei]  b;  law,  in  a  Bpceial  proceeding  instltutea  in  a  court  or 
before  a  judge,  brought  to  recover  a  chattel,  or  dinaagea  for  tak- 
ing, detnlning,  oi  injunng  perBonal  property,  by  the  defendant,  or 
the  pepsou  whom  he  represents, 

6.  Ah  action  to  recover  damages  for  a  personal  injury,  resulting 
from  negligence. 

SllHtltBls   tor   CD.    Proc..    I   M;    L.    ISM,    cli.  BT3.    L.   188S.   cb.  440. 
I  8A4.  [Aw'd,  1896,  IDOO.}     Wltbla  two  yean. 
Within  two  years: 

1.  An  Hctiou  to  recover  damages  for  libel.  Blander,  assault, 
battery,  seduction,  criminal  conversaficm,  false  imprisonment, 
malicious   prosecution   or  malpractice. 

2.  An  action  upon  a  statute,  for  a  forfeittire  or  penalty  to  the 
people  of  the  State. 

Co.   Pnjc..  I  M,   .m'll.     Bee  pwt,  )  IBM.     L.   1896,  eh.  SBS;  L,  1»00,   eb. 
UT.     In  (Sect  Stpt.  1,  IMO. 
g  SBK.    'Wttbin    one   j-ear. 
Within  one  year: 

1.  An  action  against  a  sheriff  or  coroner,  upon  n  liability  iu- 
cnrred  by  him,  by  doing  nn  act  Id  bis  official  capacity,  or  by 
tbe  amiaaioii  of  an  official  duty;  except  the  uou-payment  of  money 
collecl-d  upon  an  execntion. 

2.  An  action  against  any  other  officer,  for  the  escape  of  a 
prisoner,  arrested  or  imprisoned  by  virtue  of  a  civil  mandate. 

SabstltDte  lor  Od.  Pnw.,  |  M.      Bee  1  R.  B.  TTI,  |  g. 
1    SSe.      IVIiea    eanse    of    Action    nccrnea    on    ■    cnrFcnt 

In  an  action  brought  to  recover  a  balance  due  upon  n  mntual, 
opta,  and  current  account,  where  there  have  been  reciprocal  de- 
mands between  tbe  parties,  the  cnnse  of  action  is  deemed  to  have 
accraed  from  the  time  of  the  last  item,  proved  in  the  account  on 
dtber  eide. 

Co.  Piw.,  I  to. 

I    S8T.      Aetlon    for    pennlty,    etc,    Iry    •ur    peraon    vrho 

wUl  ■■». 

An  action  upon  a  statute  for  a  penalty  or  forft^tnre,  given 
wholly  or  partly  to  any  person  who  will  prosecute  for  the  snine, 
mnet  loe  commenced  within  one  year  after  the  commission  of  the 
oSence;  and  if  the  action  is  not  commenced  nithin  the  year  by  a 
private  person,  it  may  be  commenced  within  two  years  tiiere- 
after,  in  beluilf  of  the  people  o(  the  Btate,  by  the  attorney-gen' 
*T*i,  or  the  district-Attorney  of  tbe  county  where  the  offence  was 
committed. 
Id..  I  so. 

I  3S8.    Aetlona  not  before  provldeil  for. 

All  action,  the  limitation  of  which  is  not  specially  prescribed  ia 
this  or  the  last  title,  must  lie  commenced  wilhia  ten  years  after 
the  cause  of  action  accmea. 
Id.,  I  «T.     Bm  I  iwi.  - 


SJ880-02  LIMITATIONS.  c4,t.2 

I  880.  AetlcBB  kr  tbe  people  nkjeet  to  tke  ■•»«  llaUt». 
Uawb 

The  UmtUtiont,  prescribed  in  tbta  title,  aoplr  »Uke  to  ac- 
tions bron^bt  in  tbe  name  of  the  people  of  the  State,  or  for  their 
benefit,  and  to  actloDs  hj  private  perBOOs. 

O*.  PcM..  I  «a. 

•  I  880.  AflttOK  ■.calnat  «  Dsn-reatdeBt,  bvob  m  <anut>d 
barpcd  by  the  law  of  talm  residence. 

Where  a  cause  of  action,  which  does  not  Involve  the  title  to 
or  possession  of  real  property  within  tbe  State,  accrues  against  a 
person,  nbo  Is  not  then  a  resideut  of  the  State,  an  action  cannot 
De  brought  thereon  in  a  court  of  the  State,  against  bim  or  bis  per- 
sonal representative,  after  the  expiration  of  tbe  time,  limited,  bj 
tbe  lawa  of  his  residence,  for  bringing  a  like  action,  except  by  a 
realdeid  of  tbe  State,  ana  in  one  of  the  following  case*: 

1.  Where  the  canse  of  action  orlginallr  accrued  in  favor  of  a 
resident  of  the  State. 

2.  Where,  before  tbe  expiration  of  the  time  so  limited,  the  per- 
son, in  whose  favor  It  originally  accrued,  was  or  became  a  resi- 
dent of  the  State:  or  the  cause  of  action  was  assigned  to,  and 
thereafter  continuoasl;  owned  b;  a  resident  of  tbe  State. 

t80O-B.  [Added.  1902.]  Limitation  of  (iHe  to  eafoFoe  ■ 
eaniie  at  action  arlalns  in  anather  state. 

Where  a  cause  of  action  arises  outsiile  of  this  state,  an  action 
cannot  be  brought.  In  a  court  of  this  state,  to  enforce  said  cuiue 
of  action,  after  the  expiration  of  the  time  limited  by  tbe  laws  ol 
the  state  or  country  where  the  cau^e  of  action  arose,  for  briDglug 
nn  action  upon  said  rouse  of  action.  I'lcept  where  the  cause  of 
action  originally  accrued  )n  favor  of  a  resident  of  this  state. 
Nothing  in  this  act  contained  sbail  afEect  any  pending  action  or 
proceeding. 

L.  1902,  cb.  ISS.    In  effect  Bcpt.  1,  IMI. 

1801.  [Am'd,  187T.]  Wken  person  liable,  etc.,  dlea  wlih- 
oBt  tbe  State. 

If  a  person,  against  whom  a  cause  of  action  exists,  dies  without 
tbe  State,  the  time  which  elapses  lietween  bis  death,  and  tbe  ex- 
piration of  eighteen  months  after  the  issuing,  within  the  Slate, 
of  letters  testamentary  or  letters  of  admin  1st  ration,  is  not  a  part 
of  the  time  limited  for  tbe  commencement  of  an  aclion  therefur, 
against  his  executor  or  adtnlnlatrator. 

1302.  [Am'd,  INTT.]  Canse  of  action  aocrnlnK  between 
tbe  deatb  of  a  testator  or  Intestate,  and  tbe  vrani  of 
letter*. 

For  the  purpose  nf  computing  tbe  time,  within  which  an  action 
must  be  commenced  in  a  court  of  the  State,  by  an  executor  or 
s'lministritor,  to  recover  personal  property,  talten  after  the  deatii 
of  a  testator  or  intestate,  and  before  the  issuing  of  letters  teata- 
mentsry  or  letters  of  sdministmtioD;  or  to  recover  damages  for 
tailing,  ijetaining.  or  injuring  personai  property  within  the  same 
period;  the  letters  are  deemed  to  have  been  issued,  within  six 
years  after  tbe  death  of  the  testator  or  Intestate.  Bnt  where 
an  action  is  barred  by  this  section,  any  of  the  next  of  kin,  lejcn- 
tees.  or  creditors,  who,  at  the  time  of  the  transaction  ui»n  which 
•  Bh  pnt,  I  401, 
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It  might  have  been  foaiided.  was  witbln  the  age  of  tweutjr-oiie 
Tears,  or  liuane,  or  imprisoned  do  a  »imiDBl  charge,  may,  witblu 
Are  years  aRer  the  cessation  of  such  a  disability,  maintain  an 
action  to  recover  damages  by  reason  thereor;  in  which  be  may 
recover  soch  sum,  or  the  vslne  of  sach  property,  as  be  wonld  bave 
received  upon  the  final  distiibatlou  of  the  estate,  it  an  action  tiatl 
been  seaaonablf  commenced  by  the  executor  or  administrator. 

I  893.  Ho  U^KsHom  of  «ettOM  o>  bank  Botea,  etc 

This  chapter  does  not  affect  an  action  to  enforce  the  payment 
of  a  bill,  note,  or  other  evidence  of  debt  issued  by  a  moneyed  cor- 
poration, or  Isaned  «t  pnt  in  drcnlatlon  as  money. 
Oo.  Prk.,  I  ]*«. 

|3»4.  [Am'd,  1S7T,  ISBT.]  Aetlon  a^mtmMt  «lreat«ra,  etc., 
St  bkBkB. 

This  chapter  does  not  affect  an  action  against  a  director  or 
stockholder  of  a  moneyed  corporation,  or  banking  aasoclation,  to 
recover  a  penally  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  the  common  law  or  by  statute;  but  such  an  action 
must  be  brought  within  three  years  after  the  cause  of  action  has 
accrued. 
Co.  Ptdc..  i  100,  UD'd;  L.  1807,  cb.  SSI.    la  effect  Seplember  1,  ISftT. 

I  SOB.  AekBOvrlelKaivBt  or  new  promlae  mnsl  be  In 
wrItlBK. 

An  achnowledgment  or  promise  contained  in  a  writing,  signed 
br  the  party  to  be  charged  thereby,  ia  the  only  competent  evi- 
dence of  a  new  or  continninc  contract,  whereby  to  take  a  case 
oat  of  the  operation  of  this  title.  Bat  this  section  does  not  aHer 
the  effect  of  a  payment  of  principal  or  interest. 

Id.,  f  110. 


1.  within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execntion  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life; 

Tbe  time  of  such  a  disability  is  not  a  part  of  the  time  limited 
in  this  title  for  commencing  the  action;  except  that  the  time  so 
limited  cannot  be  extended  more  than  five  years  by  any  Hurb  dis- 
ability, except  infancy;  or  in  any  case,  more  than  one  year  after 
tbe  (Usability  ceases. 

Id.,  I  lot. 

I  saT.  Dcfcsee  op  eouteralal^ 

A  cause  of  action,  upon  which  an  action  cannot  be  msintaincd, 
■a  prescribed  in  this  title,  cannot  be  effectually  interposed  as  a 
defence  or  counterclaim. 


D,g,t,ioflb,GoOglc 
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mi^Bxn. 

OenenU  provlsioiui. 

It 

4M'.  Il 

"wbeD"de(lnS«"'i.  wlUi«i.  the  8<..e, 
a  peiwD  entitled,  etc.,  dlee  befor.  llmitaUon  tip 
>  pen»D  liable,  etc..  <lin  •rittiln  ibe  Bnia. 

1  lUenL  lime  of  dUnbUltj  Id  ww  of  irar  to  be  di 

wbeis  judgmeol  baa   bitn   reiBraed. 

415^  Hod*  of  compatlDf  periodi  of  limltatloil. 
i   asts.     [Vdi-4,   IBTT.]      When   action    deemed    to    bp    coiu- 

An  nctiou  ia  mmm<'D(?cd  neoinst  a  ilcr<>ni]Hiit.  witliiii  the 
nieaniDK  of  an;  provision  of  this  act,  which  limits  the  time  for 
commencinK  on  action,  when  the  sumnoDS  is  served  on  him;  or 
on  a  co-dL'it-QijBut  who  Is  a  joint  contcactur,  or  otherwise  uuiled 
ia  inlercst  with  him. 
Co.   rroc,,   I  DS.    ■■D-d, 

i  SWflb    Attempt  to  coniiueDce  ■cIIob  In  a  eoart  of  renord. 

At)  nllemlit  to  Pommenty  an  action,  in  a  oonrt  nf  rccorii.  la 
ef^aiTalent  to  tho  commenci'meiit  tht'reof  dgainet  each  -Jcreiidanf, 
within  the  meaniiif;  of  each  proviBlon  of  thii  act,  whi,;h  llmtm 
the  time  lor  commoncins  an  action,  when  the  aummons  iB 
delivered,  with  the  intent  tliat  it  shall  be  actually  sci-ved,  t« 
the  sheriff,  or.  where  the  sheriff  1b  a  p*ny,  to  a  Dkroocr  of  ttu> 
countr,  in  which  that  defendant,  or  one  of  two  or  more  co- 
defendants,  who  are  joint  contractors,  or  otherwise  niiiled  lu 
interest  with  him,  resides  or  last  resided;  or,  if  the  defendant 
is  a  cor|>orotion,  to  o  like  olHcer  of  the  count;,  in  which  it  id 
oslablisbcd  by  law,  or  wherein  its  general  business  is  or  was 
l«at  transactcii.  or  wherein  It  keeim,  or  lost  kept,  od  office  tor 
tho  traneaclion  of  busincsti.  I)nt  in  order  to  entitle  a  plalntilC 
to  the  bentrfit  of  this  section,  the  delivery  of  the  sunimous  to  an 
officer  muat  lie  followed,  withlo  sixty  days  after  the  expiration 
of  the  time  limited  for  the  actual  commencement  of  the  action, 
by  iMTsonal  service  thei-eof  upon  the  defend.uit  sought  to  be 
cliarticd.  or  by  the  first  pnbMcntion  of  the  siimiiionB,  ns  OEaiost 
that  defendant,  pursuant  to  an  order  for  service  upon  him  In 
that  manner. 

Id.,  part  o(  !  B9.  am-d. 

i  400.   Id.)  In  a  conrt  not  of  veeovd- 

The  last  section,  excluding  the  provision  requiring  a  pnUiea- 
tioD  or  service  of  the  summons  witliin  nixty  days,  applies  to 
an  attempt  to  commence  au  action,  in  a  court  not  of  record, 
where  the  summons  is  delivered  to  an  officer  authorised  to  serve 
the  same,  within  the  city  or  town,  wherein  the  person  resides 
or  the  corporation  is  located,  as  specified  in  that  section:  pro- 
vided that  actual  service  thereof  is  made  with  due  diligence. 
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•I  401.   [AB'd,  18A8,  18»e.l    Exception,  nb«>  defcBdaat  U 
wlthtiBt  the  Stnte. 
If,  when  the  cfLUae  of  action  accroee  ogainst  a  person,  he  in 

ivithoat  tbc  State,  the  action  may  be  coiuuiciicea  nUhiu  the 
time  limited  therafor,  ftfter  htH  return  into  the  State.  If,  utter 
a  C4UBC  o(  action  baa. accrued  ogoinHt  a  peison,  Le  departs  from 
the  State,  and  remainB  continuously  uLiseat  tLerefioia  for  the 
qmce  of  one  jenr  or  more,  or  if,  without  the  knowledge  of  the 
person  entitled  to  Duiintain  the  action,  he  resides  within  the  State 
under  a  false  name,  the  time  of  his  abaent.'e  or  of  such  residence 
within  the  Stale  under  such  false  n>tnie  is  not  a  part  u(  tiic 
time,  limited  for  the  commencement  of  the  notion.  But  tiiis 
section  does  cot  apply,  while  a  desiguatioo,  mnde  aa  prescribed 
in  section  four  hundred  and  thirt;,  or  in  aubdiTision  second  of 
section  four  htiadred -ftnd  thirtr>tWA,  of  tbie  act,  retaalns  tu  force. 
O).  Pn>c..  I  100,  im-d;  L.  18Sa.  eli.  4Mi  L.  IBSO,  eta.  «m.  Id  elTMt  B«pt. 
1,  18W.    Saa  mte.  |  MO. 

I  403.  I«.|  wheB  K  ycravB  entltlod,  etc.,  dl«s  Iwtore  lim- 
it* tton    espirea. 

If  a  person,  entitled  to  maintain  an  action,  dies  before  the 
expiration  of  the  time  limited  tor  the  com  men  cement  thereof, 
"  and  the  c^use  of  nction  survives,  nii  action  may  bo  commenoeil 
br  his  representative,  after  the  expiration  of  that  time,  and 
within  one  year  after  his  death. 
Id.,   i  lOS,   ftm'd. 

1  40S.  [AM'd,  ISftl,  T8M.]  la.)  when  a  person  lliihle,  dlea 
wttkia  the  Mate. 

llie  term  of  eighteen  months  after  the  denth,  n-ithin  this  state, 
of  a  person  against  whom  a  cause  of  action  exists,  or  of  a 
person  who  shall  have  died  within  sixty  days  after  an  attempt 
•ifaall  have  bH^n  made  to  commence  an  action  ngalnst  Mm  pur- 
snajit  to  the  proTialons  of  section  three  huiiiirod  and  ninety-uine 
or  this  'Act,  Is  not  d  pbrt  of  the  time  limited  for  the  commence- 
ment  of  an  action  aeainst  his  executor  or  ndmluistraior.  If 
Irtters  testamentary  or  letters  nf  ad ininist ration  npon  his  estate 
are  not  issned.  nlthln  this  state,  at  least  six  months  before  the 
expiration  of  the  time  to  brinj:  the  action,  as  extcndisl  by  the 
foreeolng  provlUon  of  this  section,  the  term  of  one  year  afti^r 
soeh  letters  are  fssned  is  not  a  part  of  the  time  limtteil  for  the 
commencement  of  snch  an  action.  The  time  during  which  an 
action  is  pending  in  a  court  of  record  between  a  person  or  per- 
sons and  an  executor  or  administrator,  wherein  the  person  or 
personsclaim  to  recover  from  the  executor  or  administrator  any 
money  or  other  property  claimed  by  said  executor  or  admin- 
istrator to  belong  to  the  estate  of  the  decedent,  or  is  embraced 
in  the  Inventory  of  the  assets  of  said  decedent's  estate,  is  not  a 
j»rt  oI,,the.  Jiwe  limited  tar  lie  commencement  of  an  action 
ngsinst  an  executor  or  administrator,  tor  a  claim  agajust  tlie 
estate  of  tJte  decedent  until  the  final  determination  of  the  action 
brought  to  recover  said  or  other  property  claimed  by  said  execu- 
tor or  administrator  to  Itclong  to  said  decedent's  estate: 

1.  Where  the  claim  o gainst  the  estate  of  the  decedent  is 
UqQidated  by  the  recovery  of  a  judgment  thereon  against  an 
KKMutor  .ot  adoiiniatiator  In  an  action  Jn  a  court  of  reco?d  or 
DDder  section  tirenty-seven  hundred  and  eighteen  of  this  oode, 
attei  trU)  on  the  merits. 


US  404-10  LIMITATIONS.  .  c.4.t.8 

2.  Wbere  a  legatee  briogs  an  action,  or  iiutitatea  a  proce«diat. 
against  an  executor  or  admiuiBtralor  vritb  tbe  will  fuiDexed,  to 
enforce  tbe   payment  of   a  legacy. 

L.  IBBI,  th.  TO;  U  18SS,  ch.  SST.    la  effect  Unj  St,  ISSS. 

I  404.  In  Bslt*  ky  alleiiB,  ttne  «f  dlMibllttr  ■»  eaaa  el 
wBF  to  k*  dedaeted. 

Where  a  peraoo  Is  disabled  to  ane  In  tbe  conrts  of  the  State, 
hj  reason  or  either  party  being  an  alien  subject  or  citizen  of  a 
country,  at  war  with  the  United  States,  the  time  of  the  contlna- 
anw  of  the  disHbUlty  ia  not  a  part  of  the  time  limited  for  tb« 
commencement  of  the  action. 

Ce.  PRK.,  (  lOS,  mm'il. 

I  40(1.     pPovlKlon  irkere   }Ril(rBieBt  Iibb  IkecB   r»vEPae4, 

If  an  action  1*  commencod  within  the  time  limited  therefor, 
and  a  judKment  therein  Is  reverged  on  nppcul,  witbont  award inK 
a  new  trial,  or  the  action  Is  tennlnated  in  any  other  manner 
than  bj"  a  voluntary  discontinuance,  a  dismissal  of  the  complaint 
for  neglect  to  prosecute  the  action,  or  a  final  judgment  npon 
the  merits:  the  plaintiff,  or,  if  he  dio,  and  the  cause  of  action 
survives,  his  roprcspntative,  'may  commence  a  new  action  for 
tbe  same  cause,  after  the  expiration  of  tbe  time  so  limited,  and 
within  one  year  after  such  a  rercra.il  or  temiiDation. 

H.,  I  IM. 

I  406.    Star  by  Injucttoa,  etc,  ts  be  dedaetad. 

Where  the  commencement  of  an  action  has  been  atayed  by 
Injunction,  or  other  order  of  a  conrt  or  judge,  or  by  statutory 
prohibition,  the  time  of  the  continuance  of  the  stay  la  not  a 
part  of  tbe  time,  limited  for  the  conmencement  of  the  action. 

Id.,  I  lOB.  am-d.     See  |  1023.  ' 

I  40T.  Certala  setloaa  Ity  n  »rIncl|Mtl,  for  nUeoBdaot 
of  Bit  KKeat,  «le. 

Where  &n  injury  resalts  from  the  act  or  omission  of  a  depu^ 
or  agent,  the  time,  within  which  an  action  to  recover  damages 
by  rennoD  thereof,  must  he  commenceil  by  the  principal,  snintt 
the  deputy  or  agent,  must  be  computnl  from  the  time,  when  a 
judgment  SKainst  tbe  principal,  for  tlie  act  or  omiwilnn,  is  flrrt 
recovered  by  the  aBBrieveii  person:  and  a  snbHenuent  reversal 
or  setting  aside  of  the  judgment  does  not  extend  the  time. 

}  40fl.    Dlnabllltr  maat  esUt  whcB   riiiht  aeeracB. 

A  person  cannot  avnil  himself  of  a  disability,  unless  it  existed 
when  his  right  of  action  or  of  entry  nccrned. 
Op.  Pck.,  I  lOS,  n'd. 

1    4U0.     If    DeveFBl    diBBMIItleii.    no    llmitatlaB    vbHI    all 

Where   two  or   more  disabilities   co-eiist,   when   the   right  nt 
action  or  of  entry  accrues,  the  llmitatloD  does  not  attach,  until 
all   are  removed. 
Id..  I  lOT,  im-d. 

I  4tA,  PravlslDn  wben  tbe  acMsa  eanBBt  be  asBintalaaA 
MVltbOBt  B  demand. 

Where  a  right  exists,  but  a  demand  Is  necessary  to  entitle  a 
person  to  maintnin  an  action,  the  time,  within  which  the  action 
must  be  commenced,  must  be  competed  from  the  time,  when  the 
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light  to   make   the  demand   Is  complete;   ezwpt   tn  ooe  of  tho 

1.  Where  the  right  grown  out  of  the  receipt  or  detention  of 
moDey  or  properW.  by  an  agent,  trustee,  attorney,  or  other  per- 
son acting  In  a  fianelBry  capacity,  the  time  mnst  be  compQtoI 
from  the  time,  when  the  person,  h&Ting  the  right  to  make  the 
demand,  hna  actoal  knowledge  of  the  facts,  upon  whli^  that 
right  dependa. 

2.  Where  there  was  a  deposit  of  money,  not  to  be  repaid  at 
a  fixed  time,  but  only  upon  a.  speclai  demand,  or  a  deltyery  of 

personal  property,  not  to  be  — ' ■"    ■J-~"-  —  '-   i-i— • 

at  a  fixed  tiaie  or  upon  a  fix 
computed  from  the  demand. 

I  411.  ProTlaloa  !■  uute  of  aiahKlBBloa  to  MrbitrBttoB. 

Where  the  pcraons,  who  might  be  advprge  partieH  in  an  action, 
have  entered  Into  a  written  agreement  to  aabmlt  to  arbftratton. 
or  tn  refer  the  canae  of  action,  or  a  controvemy  in  which  it 
might  be  available,  or  have  entered  into  a  written  anbmisslon 
thereof  to  arbltratoni;  and  before  an  award,  or  other  determina- 
tion thereupon,  the  agreement  or  eubmliisiou  is  revoked,  so  aa 
to  render  It  ineffectual,  by  the  death  of  either  party  thereto,  or 
by  the  act  of  the  person  against  whom  the  action  might  have 
been  brought;  or  the  execution  thereof,  or  the  remedy  upon  an 
award  or  other  determination  thereunder,  is  stayed  by  injunc- 
tion, or  other  order  procured  by  htm  from  a  competent  court  or 
Judge;  the  time  which  has  elapsed,  between  the  entering  into 
the  written  anbmisslon  or  agreement,  and  the  revocation  thereof, 
or  the  expiration  of  the  stay,  is  not  a  part  of  the  time,  limited 
for  the  commencement  of  the  utton. 

(   41 3L     ProvlBlon   vrbcn   >atloa    f«    dlae<»tla«e4,    ete., 

Interoose ,  

^,— -  .- .,  -t  the  trial,  upon 

a  defence  or  couuterclalm  -then  existing  In  bis  favor,  the 
remedy  upon  which  at  the  time  of  the  commencement  of  the 
action,  was  not  barred  by  the  proTisions  of  this  chapter;  and 
the  complaint  Is  dismisBed,  or  the  action  Is  diacontlnued,  or 
abates  in  consciinence  of  the  plaintiff's  death;  the  time  which 
Intervened,  lietween  the  commencement  snd  the  termination 
of  the  action,  is  not  a  part  of  the  time,  limited  for  the  commence- 
ment of  an  action  by  the  defendant,  to  recover  for  the  causa 
of  action  BO  interposed  as  a  defence,  or  to  interpoae  the  same 
defence  In  another  action  brought  hf  the  same  plaintiff,  or  a 
pereon  deriving  title  from  or  under  him. 

f   418.     Hnir   objeodon    tdlcen,   nnacr    tltla    el»pler. 

The  objection,  that  the  action  was  not  commenced  within  the 
time  limited,  can  be  taken  only  by  answer.  Tlie  corresponding 
objection  to  a  defence  or  counterclaim  can  be  taken  only  by 
reply;  except  where  a  reply  la  not  required,  in  order  to  enable 
the  plaintiff  to  raise  an  uaue  of  tact,  upon  an  allegation  con- 
tained in  tlie  answer. 
Oo.  Prac.,  put  o(  I  T4. 

I  414.    Csaea  to  whiah  thti  ekspter  applies. 

The  provisions  of  this  chapter  apply,  and  constitute  the  only 
ralea  of  limitation  applicable,  to  a  civil  action  or  special  pro- 
ceeding, except  In  one  of  the  foMowtug  casea: 
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1.  A  oaBC,  where  a  different  limitation  is  specially  prescribed 
by  l&w,  or  a  sliotter  limitation  is  iircBcribed  by  the  written 
contract  of  th<t  partici. 

2.  A  cjkiiBe  or  ai^tioD  or  a  defence  which  accrued  before  the 
firat  dny  of  July,  1848.  The  statutes  then  in  force  Roveru,  with 
respect  to  such  a  causp  of  action  or  defence. 

3.  A  case,  not  includcil  in  the  last  subdivision,  in  which  n 
person  ia  entitled,  when  this  act  takes  effect, 


.   ,  iustitute  a  special  proceeding,  or  to  take  any  pni- 

coeduiK  therein,  or  to  pursue  a  remedy  upon  a  judgment,  where 
he  commences,  institutes,  or  otherwise  resorts  to  the  snmn, 
before  the  oxpirnliou  of  two  years  after  this  act  takes  cffei't; 
iu  ciliicr  of  which  cases,  the  provisions  of  law  applicable  thereto, 
imnedistely  before  this  act  takes  effect,  continue  to  bo  so  appli- 
cahlo,  mtlwithstandiiiK  the  ropcnl  thereof. 

4.  A  case,  where  the  time  to  commeuce  an  action  has  expired, 
when  this  act  tiikes  effect. 

The  word,  "action",  contained  In  this  chapter,  is  to  be  con- 
strued, when  it  is  necessary  so  to  do,  as  ioeluding  a  special  pro- 
ceeding, or  any  proceeding  therein,  or  in  an  action, 

I  41S.  Hode  of  Gompultnv  perlodB  ot  llmlt«(fOD. 

The  periods  of  limitation,  prescribed  l>y  this  chapter,  except 
as  otherwise  Epecially  prescribed  therein,  must  be  computird 
from  the  time  of  the  accniins'  of  the  right  to  relief  by  action, 
special  pnx^ecding,  defence,  or  otherwise,  as  the  case  requires, 
to  the  time  when  the  claim  to  that  relief  Is  actnally  interposed 
by  the  party,  ai  a  plaintiff  or  a  defendant.  In  the  particalar 
■ctloD  or  epeclal  proceeding. 


D,g,t,ioflb,GoOglc 
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CHAPTER  V. 
Commencement  of  and  Parties  to  an  Action. 

nru   Ir-CsBBneMBaitof  u  Aatln. 
tlTUt  Il.-P»rUMt«u  lotlra. 

TITLE  I. 

Oonunmoomeiit  of  kh  notioii, 

lutld*  1.  Tlw  nmmoiu  bdiI  ■ceomiiuiTlnc  papan;  peraotiil  Mrrln  thciwt; 
3.  BubiiUciite*  Cor  pennui  aerrla'  la  ipedal  run! 

AKTICLB  FIRST. 

pWfc-JK. 

ikfatdant. 

i;   Hnw  wIiCD  (vnrt  aeqalm 


1  4JS.  AetloB  to  be  camniBiioed  by  nmrnaiiBi  time  nben 
«oiirt    acqalrea    Jnrtadlotlon. 

A  cHvil  action  is  commeaced  by  the  Borrio?  of  a  HUmmons. 
But  from  the  time  of  the  Kranting  ol  a  proiUlonal  reaii'ily,  the 
court  anjiilres  Jnrtwlietion,  and  bai  rontrol  ot  all  the  ^ubeequeiit 
procei^ngB.  Neverthelew,  jurisdiction  thus  acquired  is  cooili- 
tioDal,  and  liable  to  be  divested.  In  a  case  where  the  jurliulietiiin 
o(  (he  court  is  mtide  dependent,  by  a  special  provlsiOD  ol  law, 
DiKin  Botne  ftct,  to  be  done  after  the  graDtiDg  of  the  proTisioaiU 

Co.  Pioc.,  ptrt  at  I  12r,  lod  Id.,  |  13S. 
I  4ir.  (AB>d,  1ST8.]  lte«slslt«B  of  ■■ivMOB*. 
Thi>  ■nmnioDB  mnst  contain  the  title  of  tbe  action,  speci^ng 
the  court  In  which  the  action  in  brought,  Ibe  names  ol  the  psr- 
Hea  to  the  action,  and,  If  it  ia  brought  in  the  BOpreme  court,  the 
name  of  the  coitnly  in  which  the  plaintiff  deslrea  the  tHal;  aud 
It  mnst  be  snhacrlbed  by  the  plaintlfTg  attorney;  who  tnust  add 
to  his  Blpiature  hia  olBce  addresi,  specifying  a  place  vrltbjii  U)» 
9* 
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fitate  nbere  there  Is  a  poet-office.     If  in  n  city,  he  mast  aild  tbe 
street,  and  tbe  street  number,  if  any,  or  other  suitable  deaigaii- 
tloa  of  the  pv^cular  locality. 
Co.  Proc.,   I   128,    remadallsd.    See   isle,    |   SB. 

}  418.    [Am'rl,  ISTT.J      Forn  of  ■nmmoBB. 

The  snminODi,  eiclOBive  of  the  title  of  tbe  acUau  and  the  sul>- 
scription,  nmst  be  ^ufafltaiitiaMy  iu  tbe  following  form,  tbe  blankii 


the  above  named  defendant:    You  are  hereby  a 


being  properl;  filled: 

"  To  the  above  nai 
....  ..mplflint  in  this  action,  and  to  serve  a  copy  of 

your  nncwer  on  the  pinintiff's  attorney  within  twenty  days  after 
the  service  of  this  sumuiona,  exclusive  of  thi)  day  of  service; 
and  in  case  of  your  failure  to  appear  or  answer.  judgniMit  wiU 
be  taken  against  you  by  default,  for  tbe  relief  demanded  In 
the  complaint.     Dated  ." 

The  BUmmons  Is  deemed  tbe  mandate  of  the  court 
Sh  Oo.  piw..  I  ua. 

f  410.  [Aitt'd,  IRTV.]  Smire  of  eopT  oomplBlnt  or  notice 
With   avnautjiiat  cunae^iiieiice   of  fnllnre. 

A  copy  of  the  complaint  may  be  served  with  the  snromon*. 
If  a  copy  of  the  complaint  is  not  served  with  the  summons,  the 
plaioliff  cannot  take  judgment  by  default,  without  application  to 
the  court,  unless  either  the  defendant  appears,  or  oy  n  notice 
Is  served  with  the  snmmons,  stating  the  sum  of  money  for  which 
Judgment  njll  be  taken,  and  tbe  caW  is  one  embraced  iu  the 
next  section, 
td.   Bm  post,  I  UU. 

I    480.   [Am'd,    IBTT.J    Cues    wliere    siuili   acrvlee    moMt  ba 

Judgment  may  be  taken  without  application  to  the  cotirt,  where 
the  complaint  sets  torlh  one  or  more  caunen  of  action,  each  con* 
eistiiig  of  tbe  breach  of  an  eipretw  contract  to  pay,  absolutely 
or  upon  a  contingency,  a  sum  or  sums  of  money,  fixed  by  the 
terms  of  the  contract,  or  CB|uibl^  of  bcIJiK  {vscertalned  therefrom, 
ity  eomiiutation  only:  or  an  exiireas  or  imjilieil  coutrnct  to  pay 
niomy  reci-lved  or  diaburseii,  or  the  vnliie  of  property  dclivemd, 
or  of  services  rendered  liy,  to.  or  for  the  use  of,  Ihp  defendant 
or  a  third  person;  and  tbereuppn  demands  Judgment  tor  a  sum 
of  money  only.  This  sfVTtion  includes  a  case,  where  tbe  breacb 
of  the  contract,  set  forth  in  the  complaint,  is  only  partial;  -ir 
where  the  complaint  shows  thnt  the  amount  of  the  plainttfTs 
demand  has  been  re4luce<l  by  payment,  coupterclaim,  or  other 
credit. 
Id.    Bee  iKwt.    I  1111. 

i  421.    AppeBrniLre  of  defepdMBt. 

The  defendant's  appearance  mnst  be  made  by  serving  upon 
the  plalntiflTs  attorney,  within  twenty  days  after  SMvice  of  tbe 
wimmons,  exclusive  of  the  day  of  service,  a  notice  of  appearance, 
or  a  copy  of  a  demurrer  or  of  an  ansner.  A  notice  or  pleadiug, 
BO  served,  must  be  subscribfd  by  the  defendanl'a  attorney,  wtio 
must  add  to  his  oigusture  his  office  address,  with  the  particulars 
prescribed  in  section  417  of  this  act,  concerning  the  office  addreaa 
of  the  plalntifTs  attorney. 

Of  Bnlo  9.  W 
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I  4XX.   [Am'tf,  18TT.]    Wk*B  dafaadOBt  n«Bt  saavrcr  betova 

A  defendant,  upon  whom  the  ploIntifF  has  B«'Ted,  with  tbft 
sumiDoiu,  &  copr  of  the  complaint,  mnst  serve  a  copy  of  his 
demurrer  or  anawer  upon  the  plaintiff's  attorney,  before  the 
expiration  nf  the  time,  wltbln  which  the  Bammong  reqairea  him 
to  nnawtT.  If  a  copy  of  the  complaint  1b  not  so  served,  &  notice 
of  nnpeamnce  entitira  him  only  to  notice  of  the  subsequent  pro- 
M¥<linKa,  unlesa  within  the  same  time  he  demands  the  serrice 
of  It  copy  of  the  complaint  as  prescribed  tn  ee<:tlon  fonr  hondreil 
and  aeTenty-nlne  of  this  act. 

■m  Od.  Pne.,  n  UO  aM  Ml. 

1  498.  [Am'«,  1877.3  Hotle«  o(  no  peraaval  oI^mi  •■•«( 
•f   Bcrvliaa   tkcreof. 

Where  a  penoual  claim  la  not  made  agalnat  A  defendant,  a 
notice,  anbacribed  l^  the  ptalntitfa  attormy,  aettinx  forth  the 
genetal  object  of  tb«  action,  a  brief  deacrlptlon  of  the  pnqter^ 
aSVcted  by  H,  If  It  Bfleeta  apedfic  real  or  peraonal  property, 
and  that  a  neraonal  claim  la  not  made  agaloat  him,  may  be 
aened  with  the  anmmons.  If  the  defendant  so  aerTed,  nnieaaon- 
nldy  defends  the  action,  coata  may  be  awarded  against  him. 

td.,  I  in. 

I  .1S4.    ■■««(  »M  TslaBtapy  BpiteantBoe. 

A  Toliintary  (ceneral  appearance  of  the  defendant  Is  eqnlvalent 
to  personal  serriee  of  the  HQmoionB  upon  bim. 
M..  part  St  I  IM. 

I  41B.  taKHsui  wlina  »d  br  wkoa  sen-fld.  IhcrlFa 
«»tr. 

The  •nmmena  mar  be  aeiTed  by  any  person,  ot)i?r  than  a  party 
to  the  actloB,  except  where  it  la  olherniw  ipecially  prescribed  by 
law.  The  plaintUTs  attorney  may,  hy  an  indorsement  on  the 
■ommona,  11  z  a  time  within  which  the  serTice  thereof 
moat  be  made'.  In  that  ease,  thi>  aervice  cannot  be  made  after- 
warda.  Where  a  summons  is  deliven-d  tor  service  to  the  sheriff 
of  the  county,  wherein  the  defendunt  is  found,  the  sheriff  mnat 
■erre  It,  and  return  It,  with  proof  of  aervice,  to  the  pluintUTs 
attorney,  with  reasonabte  diligence. 

Id.,  i  ua,  am'd.     B»  |  ISH. 

I  4S8.  [A^*d,  18T9.]  How  peravnal  aervlev  of  ■amasona 
^■dB  WW*   a  BKtsnl  versan, 

IVrsonal  serytce  of  the  suramona  upon  it  defendant,  beln^  n 
natnral  person,  must  be  made  by  delivering  a  copy  thereof, 
within  the  State,  as  foUons: 

1.  If  the  defendant  is  an  infant,  nnder  the  axe  of  fourteen 
yean,  to  the  InCaat  in  person,  and  also  to  his  father,  mother  or 

Kardlan:  or.  If  there  Is  none   witliia  the  State,   to   the  person 
ring  the  care  and  control  of  bim,  or  with  whom  he  rt'sldea,  or 
In  whoae  serrlce  he  Is  employed. 

2.  If  the  defendant  Is  a  person  Judicially  declared  to  be  Ineoui> 
petcnt  to  manage  hts  aBalr*,  in  consequence  of  inoacT,  Idiocy, 
or  haLltiMl  dmnhennesa,  and  for  whom  a  committee  baa 
bMn  apfMiated,  to  the  oommlttee,  and  also  to  the  defendant  tn 

8.  If  the  action  ia  anlnat  a  aherlft,  for  a  canse  specified  In 
aectlan  one  hundred  and  flfty-elght  of  this  act,  by  dellTerlns  It 
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to  the  defondnnt  Id  person,  or  to  hia  nnder-shpriff'iri' t)erBon;  ur 
at  tho  office  ot  the  ^heriS  during  the  hoora  when  It'ls  i^ulred 
by  law  to  be  kept  open,  to  a  deputT-sheriff  or  a  clerk  in  the 
nuplojment  of  tbe  eheriS,  or  oth«r  pereoa  in  chaEgo  of  the  affioa. 
4.    In  any  other  case,  to  the  defendant  j^  peraoa. 

i  42T.  I4.I  Id  ovFUiIn  caves  of  Intaacrt  or  lnBa«y,  etA, 
■ot    Jndlelallr    dec  lured. 

It  the  defendant  ia  an  infant  of  the  age  of  fotirtequ  yeais,  or, 
upwards,  or  if  the  rourt  has,  in  11a  opinion,  reasonable  ground 
to  believe,  that  the  defendant,  by  reason  of  habitual  druukeonew, 
or  for  nuy  other  cause,  is  mentally  incnpnble  adequately  to  pro- 
tect hia  r^hts,  altboHgh  not  giidlcially  declared  to  tie'iaconlpeteDt 
to  manege  hie  sffairs,  the  court  may,  io  it*  diicretioni' mth  M^ 
without  An  application  therefor,  and  in  the  defendant's  interMt, 
make  an  order,  requiring  a  copy  of  the  ■unimoaa  to  be  alsa 
delivered,  in  behalf  of  the  defendant,  t«  «  person  detugnated  i& 
the  order,  and  that  terrice  of  the  eamiuoiia  ahaU  Mt  be  deeia«(l 
complete,  until  it  ia  »o  delirered. 

I    4as.     The   wtme. 

In  a  case  specified  in  subdivision  first  or  second  of  section 
four  hundred  and  ttrenty-siz  of  this  act,  where  the  court  had, 
la  It^  opinion,  reasonable  ground  to  believe  that  th«  iptereat  of 
the  perHon,  other  tbnn  the  defendant,  to  whom  a.  copy  o(  tbr 


has  been  delivered,  is  adverse  to  that  of  the  defendant, 
*       -*         ■■■     ' -   the 


r  that,   for    any    reneon,  he  is  not  a  fit    person  .to  prote(;( 


:'on(t,  the  court  muy,  as  a  part  of  Ihe  same  order,  or  bj'  a 
separate  order,  made  in  like  maiiDer'Uid  upon  like  sronnd, .at 
any  stage  of  the  action,  appoint  a  special  guardian  ad  Uccm 
to  conduct  the  defence  for  the  incompetent  defendant,  to  .  tJia 
eKClnsion  of  the  committee,  and  nitli  the  same  powers,  aad 
subject  to  the  same  liabilities,  as  a  committee  of  tlw  property. 
)  430.  Id.)    nhen   ilellverr   ot  oopr   10  IdaBdc    dlapeDBSiI 

Where  the  defendnnt  hns  been  judicially  declared  to  be  incom- 
petent to  nisnnge  his  affairs,  in  conaegii?nce  of  luuacy,  and  it 
appears  satisfnctorily  to  the  court,  by  affidavit,  that  the  delivsry 
of  a  «oity  of  Ihe  suntmoiw  to  him.  in  person,  will  taai  tn-ogs'^- 
vate  his  disorder,  or  to  lessen  the  probabilitsr  of  hia  recovery, 
the  court  may  make  au  order,  dispensing  with  such  deliveir. 
In  that  cni-e  n  dellvory  of  n  copy  of  the  summona,  to  a  coni- 
mlttoo  dtily  nppointi-d  for  him,  is  sufficient  personal  service  upon 
the  defeiidant. 

•iKUBtlOl 

eiteet  aod  revocation  thereof. 

A  resident  of  the  state,  of  full  age,  may  execnte,  under  his 
hand,  and  acknowlnlge.  iu  the  manner  required  by  law  to  estitle 
a  deed  to  be  recorded,  a  written  desigoation  of  another  residi'ut 
of  the  state,  as  a  person  upon  whom  to  serve  a  summoiia,.  or  any 
process  or  other  paper  for  the  coniiiieo cement  of  ii  civil  Hpeeial 
proceeding,  in  any  court  or  before  any  officer,  during  the  abiiellce 
from  the  state  of  New  York  of  the  persoD  mnkiug  Ihe  ilesigBa- 
tlou;   and   may   file  the  suuie.   with   the  written  couaeut  of  the 
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perMu  M  dHlgnated,  exe«nted  and  KcknowlcidKed  in  the  name 
maaDer,  ia  the  office  of  the  cl«rk  of  the  oounty,  where  the  perttoD 
making  the  deeigDUtion  reaides.  The  dediKimtion  maat  Hpecify 
tiie  OL-cui^tion,  oi  other  profier  addition,  and  the  realdence  of  the 
pvraon  unking  it,  ajid  also  of  the  person  defdgnntod :  and  it  re- 
tnaluH  in  force  during  the  period  apt«i&ed  therein,^  if  aii7:  or.  tf  no 
period  Is  apeciBed  for  that  purpose,  for  three  years  after  the 
filing  thereof.  But  it  is  reroked  earlier,  by  the  denth  or  legal 
Incompetency  of  either  of  the  parties  thereto;  or  by  the  filing  of  a 
reroeation  thereof,  or  of  the  eouaent.  exetnted  mid  aeknowledged 
im  like  niauncr.  The  clerk  must  die  nud  record  Huch  a  desigiin- 
'tk)n,  consent,  or  revocation]  and  mnxt  oote,  iifHin  the  reroril  of 
the  original  desigDntion.  the  flliiiR  and  recording  nf  a  revocntlon. 
While  the  desigtuition  rMnaius  in  force,  as  prescribed  in  thia 
aectiou,  a  suninionB,  or  nny  process  or  other  paper  for  the  com- 
ineacement  of  n  civil  special  proceeditig,  ngBlnst  the  porsmi  mak- 
ing it,  in  any  court  or  before  any  officer,  may  he  served  upon  the 
person  ao  designated,  In  like  manner  and  with  like  elTect.  a«  if  it 
were  nerved  peraonaUy  uiion  the  pernon  making  the  designation. 
notwithstanding  the  return  of  the  latter  to  the  state  of  New  York, 

L.1M,ACM.   IaeflMIS>pl.l,Im. 

I  431.  Hon-  prrsonal  acpvlae  of  MiHBiBanH  nondo  upon  » 
ilonieatlfi   eorpoPAtlvn. 

PeraouBl  service  of  the  summons  npon  a  defendant,  being  a 
domestic  corpomtion,  most  he  made  by  delivering  a  copy  thereof, 
wHhiu  the  State,  an  follows: 

1.  If  the  action  is  against  the 
uoiMiir  of  the  city  of  New-York,  t 
counsel  to  the  corporation. 

2,  If  the  action  Is  against  any  other  city,  to  the  mayor,  treas- 
nt^r,  CDntnel,  att<wney,  or  cie»k;  or,  if  the  city  lacks  either  of 
those  officera,  to  the  officer  pertormioK  corresponding  functions, 
nnder  another  name. 

8.  In  ray  other  case,  to  the  president  or  other  head  of  thv 
"oonxVBtlon,  the  secretary  or  clerk  to  the  corporation,  the  cashier, 
the  treaanrer,  or  a  director  or  managing  agent. 

I  -Ma.  [A^'d,  I9T7.]    Id.t  a|>on.B  fm-rlicn   corporation. 

P»w>aal  service  of  the  Bammons,  npon  a  defendant,  lieHig  a 
foreign  corporation,  must  lie  made  by  delivering  a  copy  thereof, 


Kndlng  functiona.  under  another  i: 
'   a   person   deaignated    for   the   purpose   by    a    writiuE, 
under   the   seal   of   the   corporation,    and    the    signature   of    its 


president,     vjcc-president,    or    other    attioir    head,  f...„ 

with  the  written  consent  of  the  person  designated,  and  filed 
In  the  office  of  the  secretary  of  State.  The  deBiRnntion  nniKt 
apecify  a  place,  within  the  State,  as  the  office  or  residence  of  the 
neraon  designated;  and,  if  it  is  within  a  city,  the  street,  and 
atreet  number,  if  any,  or  other  suitable  designation  of  the  par- 
ticular locality.  It  remains  in  force,  until  the  Gllng  in  the  same 
office  of  a  written  revocation  thereof,  or  of  the  consent,  eiecntitl 
in  like  manner;  bnt  the  person  dealgnated  may,  from  time  to 
time,  change  the  place  specified  as  his  office  or  residence,  to 
dome  other  place  within  the  State,  by  a  writing,  executed  by 
him,   »ad   fited   in   like   manner.      The   aecretarj;   of   State  may. 
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require  the  czecntlon  of  attj  Imtntmeiit,  apeclBed  fn  this  aecUoa, 
to  be  muthenticKted  as  he  deema  proper,  sTid  he  uuy  refnae  t* 
die  it  witboat  auch  an  authentication.  An  exemplified  aipj  at 
a  deelgmation  ao  tUed,  accompanied  with  a  certiflcate  that  it  hu 
Dot  been  reroked,  la  presumptive  evidence  of  the  eiecntloB 
thereof,  and  oondiuire  erldence  of  the  anthorlty  of  the  offleer 
execntltv  IL 

3.  If  anch  a  deBignation  ia  not  in  force,  or  if  neither  the  peraoB 
deaifnated,  nor  an  officer  apeeified  in  auttdlTlalon  flrat  of  thla 
aection,  can  be  found  with  dae  diligence,  and  the  corporation 
has  property  within  the  State,  or  the  cause  of  action  aroae 
therein:  to  the  caahier,  a  director,  or  a  managing  agent  of  the 
corporation,  within  the  State. 

Oa.  Prm..  I  IM,  part  of  Mbd.  1,  aDfl  L.  XtK,  cb.  an,  H  >-■- 

g  438.  Service  of  proseu,  etc.,  to  ooKHenev  a  apealal 
proeeedlaa:. 

The  proTisiona  of  thla  article,  relating  to  the  mod«  of  aerrlc* 
of  a  Bummona,  (WPl7  likewiae  to  the  aerriee  of  any  proeeaa  or 
other  paper,  wheret^  a  q)ccial  proceeding  la  commenced  in  a 
court,  nr  before  an  officer,  except  a  proceeding  to  ptmiah  for 
contempt,  and  except  where  special  provision  tor  the  aerTic* 
thereof  la  otherwise  made  by  law. 
Sm  U  ISBB.  cb.  sn,  I  «  (■  Um.  US).    Bh  H  UB,  MM^ 

I  484.  Proof  of  aerTlce  of  kbiiibibiib,  ete.|  kow  aurfa. 

Proof  of  service,  as  prescribed  in  this  article,  most  be  mate 
by  affidavit,  excet^  aa  followa: 

I(  the  aervicc  was  made  by  the  aheriff.  It  mar  be  proved  tv 
hia  certificate  thereof. 

2.  If  the  defendant  served  is  an  adolt,  who  has  not  been  Jndt- 
clallr  declared  to  be  incompetent  to  manage  his  affairs,  the 
service  may  be  proved  by  a  written  admlasloi^  alpied  by  hini, 
and  either  acknowledged  by  him,  and  certified  in  like  manner 
aa  a  deed  to  be  recorded  In  the  county,  or  accompanied  with 
the  affidavit  of  a  peraon,  other  than  the  plaiutlff,  sDOwing  that 
the  signature  is  genuine. 

A  certificate,  BdmisBion,  or  affidavit  of  aervlce  of  a  anmmona^ 
must  state  the  time  and  place  of  service.  A  written  admla^n 
of  the  service  of  a  summona,  or  of  a  paper. accompanying  Iha 
same,  importa,  nnleas  other wiae  einresaly  atated  therein,  of 
otherwise  plainly  to  be  Inferred  from  Its  contents,  that  a  Mpy 
of  the  paper  was  delivered  to  the  peraon  algning  the  admlaaloH. 

a  ««  Oa,  FiM..  I  IM.  Am  Bate  1& 


D,g,t,ioflb,GoogIe 
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ARTICLE]  SBCOITD. 

Substitutes  for  personal  aeruicc  in  special  co 
'.  4SB.  Order  far  aerrlw  ot  nmnwH  npoD  dfftnduit  reildliic  I 
upDD  wlvt  proof  to  tw  made. 

43T.  Pepen  lo  be  ffllod;  proof  ot  Mtrln. 

*3B.  Cian  to  whith  aprthw   of  niPDOii*  bj  poblleatlom,   i 

440.  bj  wluHU  order  a^y  be  iDAdc;  awlp^lt  aC  ardor. 

441.  WbL'p    poblkitlon   IDvMt  be  wnnmenped;  whon  Hrrkco 


|41U(.   [Am     ,      

AetendKBt  rcaldlUK   1 

Where  a  suiamons  ia  issued  Id  en;  conrt  of  record,  an  ord^r 
for  tile  aerrlce  thereof,  apon  a  defeDdant  teaidlnit  within  the 
State,  mnj'  be  made  by  the  court,  or  a  judge  thereof,  or  the 
county  Judge  ot  the  county  where  the  action  ia  triable,  upon 
Batiafactory  proof,  by  the  affidavit  of  a  pcTson,  not  a  party  to 
the  action,  or  bj  the  return  of  the  aheriff  of  the  county  where 
the  defendant  resides,  that  proper  and  diligent  effort  has  been 
made  to  serve  the  snmnionH  upon  the  defendant,  and  that  th? 
place  of  his  aoJonrn  cannot  be  aac«rtained,  or  if  he  is  wtth'n 
the  State,  that  oe  nTolda  aervice,  ao  that  peraonal  serrice  cannot 

F«it  o(  L.  1803.  eh.  Bll  (4  Kdm.  BSA);  L.  18S0,  eb.  S3G.    See  I  asS.  port. 

I  4S«.  [AWH,  IRM.}  Bow  ■wrvlve  aaiiat  he  aiKdc. 
The  order  must  direct,  that  the  service  of  the  anmmonB  be 
made,  by  leaving  a  co^  thereof,  and  of  the  order,  at  the  resi- 
dence ot  the  defendant,  witli  a  person  of  proper  age,  if  upon 
reasonable  application,  admittance  can  be  obtained,  and  such 
person  found  who  will  receive  It;  or.  If  admittance  cannot  be 
so  obtained,  nor  ancb  a  persoo  fonnd,  by  aDixing  the  name  to 
the  outer  or  other  door  of  the  defendant's  reaiiience,  and  by 
deposit InK  another  vopy  thereof,  properly  incloaed  In  a  post-paid 
wraiq>er,  addressed  to  him,  at  his  place  of  residence,  in  the  post- 
office  at  the  place  where  he  resides;  or  upon  proof  being  made 
by  affidavits  that  no  snch  residence  can  be  found,  service  of  the 
•nmmons  may  be  tuade  in  such  manner  as  the  court  may  direct. 

Firt  of  I..  ISM,  cb.  All,  aia'd;  L.  ISM,  eb.  HE.    In  effset  Her  U.  18M. 

I  4AT.  Papers  to  bo  file^l  proof  of  aoFvleo. 
The  order,  and  the  papers  npon  which  it  was  granted,  mnst 
be  filed,  and  the  service  muat  be  made,  within  ten  days  after 
the  order  is  granted;  otherwise  the  order  becomes  inoperative. 
On  Sling  an  affirlavit.  showing  service  according  to  the  order, 
tbe  summons  is  deemed  served,  and  the  same  proceediogs  may 
be  taken  thereupon,  as  if  It  had  been  served  by  pubUcnIion,  pur- 
mant  to  an  order  for  that  pnrpose,  made  as  prescribed  in  the 
next  section. 

I  4S8.  CAx'di  UT»,  1884.  1SB9.I  0«M«  la  whlek  ■errloe  ot 
aaniBiOBa  ky  ynbllcBlloH,  etc.,  auir  bo  ordered. 

An  (wder  dlrectjog  the  swvlce  of  a  snmmons  npon  a  defendant, 
witboat  the  State,  or  by  pnblicattoD,  may  be  made  In  either  of 
th«  foUowinc  casei: 
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1.  Where  the  defendant  to  be  seired  is  a  foref^  corporation; 
o^  being  a  natural  person,  is  not  a.  resident  of  the  state;  or 
where,  after  diliseut  Inquiry,  the  defendant  romnins  unknown  to 
the  plaintiff,  or  the  plniutiff  is  unable  to  ascertain  whether  the 
defendant  is  or  is  uot  a  resident  of  the  state. 

2.  Where  the  defendant,  being  a  resident  of  the  state,  has  de- 
parted tlierefrom.  with  Intent  to  defraud  his  creditors,  or  to  avoid 
the  service  of  a  BtimmonB;  or  iieeps  himself  concealed  therein, 
with  like  Intent. 

3.  Where  the  defendant  being-  an  ndnlt.  and  a  resident  of  the 
state,  has  l>een  continuously  without  the  state  of  New  York 
more  thau  six  months  next  l)efore  the  granting  of  the  order. 
and  has  not  made  a  deeJKnatioD  of  n  person,  ujion  whom  to 
serve,  a  summons  in  his  behalf,  as  prescribed  in  section  four 
hundred  and'  thirty  of  this  act;  or  a  designation  so  made  no 
longer  remains  in  force:  or  service  upon  the  person  so  designated 
cannot  be  made  within  the  state,  after  diligent  effort. 

4.  Where  the  complaint  demaudti  judgment  atUiuUing  a  mar- 
riage, or  for  a  divorce,  or  a  separation, 

5.  Where  the  complaint  demands  Judgment,  that  the  defendant 
be  eKclndcd  from  a  vested  or  contin^-nt  interest  in  or  lien  upon, 
specific  rent  or  personal  property  within  the  state;  or  that  such 
an  interest  or  lien  in  favor  of  either  party  be  enforced,  regulated, 
defined,  or  limited;  or  otherwise  affecting  the  title  to  such  prop- 

0.  Where  the  defendant  Is  a  re«ident  of  the  state  or  a  domestic 
corporation;  and  an  attempt  was  made  to  commence  the  action 
against  the  defendant,  ns  required  in  chapter  fourth  o(  this  act, 
before  the  expiration  of  the  limitation  a^licable  thereto  as  fixed 
In  that  chapter;  nnd  the  limitation  would  have  expired,  within 
silly  days  next  preceding  the  application,  if  time  had  not  been 
extended  by  the  attempt  to  commence  the  action. 

7.  Where  the  action  is  against  the  stockholders  of  a  corporn- 
tion,  or  joint-stock  eompnny,  and  is  authorized  by  a  law  of  the 
state,  and  the  defendant  is  a  stockholder  thereof.  When  a  copy 
of  Ihu  Buminons  is  required  by  sutMlivision  first  or  snbdivisiou 
serond  of  section  four  hundred  and  twenty-six  of  this  act,  or  by 
section  four  hundrt-d  and  twenty-ulne  of  this  act  to  lie  delivered 
to  a  person  other  than  the  defendant,  an  onler,  directing  the  ser- 
vice of  a  copy  of  the  summons  upon  such  person  without  the 
Blate,  or  by  publicatiun.  may  be  made  as  prescribed  in  this  sec- 
tion, as  if  such  person  was  the  defendant  in  the  action,  and 
upon  a  verified  complaint  and  the  same  proof  with  respect  to  soch 
person,  aa  is  required  in  the  next  succeeding  section,  with  respect 
to  a  defendant.  And  sections  four  huodred  and  forty  to  four 
hundred  nnd  fortv-four  both  inclusive,  apply  to  the  proceedings 
in  like  manner  as  if  such  person  was  a  defendant. 


BiibiU(at4 


»,eb.«H.   lDeffeo(SspC.I,U 


i  43».  [Ani>d,  18T0.]  Papers  npoa  vrhicli  order  for  pabll- 
cKtlon  may  be  made. 

The  order  must  be  founded  upon  a  verified  complaint,  showing 
a  RUllicient  cnUBo  of  action  agninst  the  defendant  to  be  served, 
and  proof  by  alhdnvit  of  the  additional  facts  required  by  th* 
last  seetion;  and  also,  where  the  application  ts  made  upon  the 
ground  that  the  defendant  is  a  foreign  corporation,  or  not  a 
n^sident  of  the  State,  or  in  a  ease  specified  in  subdivision  fourth. 
fifth,  or  seveuth  of  the  last  sectioii,  that  the  plaintifr  has  beea 


SEBVICB  OF  SUUMONS.  It  440^2 

>  make  personal  •errlce 


8m  On.  PiDC.,  1  us. 

I  440.  tAm'd,  IWW.]  Bt  wta*m  order  mmr  b«  maAct  ean- 
t'calB  of  order. 

The  order  moT  bo  mado  by  ft  judge  of  tbc  mnrt,  or  the  count? 
Jadge  ot  the  county  where  the  action  in  triable.  It  most  direct 
tbat  service  of  (he  BummonB,  n|H)ii  the  dcfeutlant  named  or  de- 
scribed ill  the  order,  be  made  br  publication  thereof  in  two 
ncwBiiHperB,  designated  iu  the  order  ns  most  likely  to  give  notice 
to  the  defendant,  for  a  specified  tinie,  which  the  Jndge  dcemu 
reasonable,  not  less  than  once  a  week  for  six  iiiccessire  weeks; 
or,  St  (he  option  of  the  plaintiff,  bj  service  of  the  BRmmons,  and 
of  a  copy  of  tbe  comiilnint  nnd  order,  withont  the  State,  upon 
the  defendant  pcrsonnlly,  nnd  If  he  is  nn  lufnnt  under  the  age 
of  fourteen  yettrs,  also  upon  the  person  with  whom  he  is  sojoiirn- 
Ing:  or,  if  the  defendant  ia  a  corporation,  upon  an  ollicer  thereof, 
QMcified  .in  section,  tour  hundred  and  thirty-one  or  four  hundred 
«DiI  thirty-two  of  tbla  act.  It  must  alto  contain,  either  a  direc- 
tion that,  on  or  before  the  day  of  tbc  fimt  puWication,  the 
plaintiFC  deposit  in  a  specified  iJost-olTlce,  one  or  more  sets  of 
copies  uf  tnc  summons,  complaint,  and  order,  each  contained  in 
a  securely  closed  iiuBt-liaid  n  rapper,  directed  to  the  defendant, 
M  ft  place  specified  in  the  order;  or  n  statement  that  the  Judge, 
being  satfshcd,  by  tbe  affidavits  upon  which  tbe  onler  wits 
Kranted,  that  the  plointiff  cnnnot,  W'lth  reasonable  dilieenw. 
ftaccrtain  B  place  or  places,  where  the  defendant  would  probably 
receive  ,juittor  transmilled  thruiigli  the  post-olSce,  dispeuMea 
with  tbe  deposit  of  any  paitcrs  therein. 
I..  iBse.  «ti.  laa. 

I  441.  lAn'd,  IfVn.J  When  pabllrallam  nsBt  be  eom- 
■teaeed)  Tvhea  serTlce  d^rmed  eonplete. 

The  first  publication  In  each  newspnp'r  designated  In  the 
order,  or  the  service  upon  the  defendant  wUhmit  the  State,  must 
be  made  wlthlt  thire  montho  after  the  ontcr  Is  ftranted.  For 
the  purjiosc  of  reckoning  the  time  within  which  the  defendant 
must  appear  or  answer,  serl-iee  by  pnbticatio-  ia  complete  upon 
the  day  i  '  the  last  publication,  purstiniit  to  tbe  order;  and 
service  nadkt  without  tne  State  Is  coniplete  upon  the  eiplrution 
thereafter  of  a  time  equal  to  that  prescriLed  for,  publication. 

I  442.  [AM'd,  18TT.]     Papers  to  be  flledt  aotlee  to  d«f«aa- 

Where  service  is  made  by  pnblication,  the  summons,  complaint, 
and  order,  and.  the  papers  upon  which  tbe  order  was  made, 
mn»t  be  filed  with  tbe  clerk,  on  or  before  the  day  of  the  first 
pnbllration;  and  a  notice,  snbFerll)ed  by  tbe  plaiiitifTs  attorney, 
and  dlri^led  only  to  the  defendnnt  or  defendants  to  be  thus 
served,  anhstantially  in  the  foltoniuK  forr...  the  blanks  beinit 
properly  filled  np,  moat  be  subjoined  to,  and  ,.,ii),ished  with  the 


the  ju. 


ITT*. 

;    The  foregoing  i 
pnblication, '  "--   —    — 


a'judsv  and'  his  offiflar'titie),  "dated  tbe  d 

ui  ,  18      ,  and  filed  with  tbe  complaint,  in  • 

oOlcv  of  the  ckrk  ot  at 


ii  443-*5       COMMENCEMENT  OF  ACTION.      c.8.t.l.a.2 

}  44S.  (Am'd,  JSTT.]  I4I.I  whea  servtce  !■  made  witkoat 
tbe  State.  , 

Where  aervlce  is  made  without  th?  State,  the  papera  bpedflcil 
la  the  last  BetrtioD  muet  be  pr^rkiiislr  flleai  and  tt  notice  moHt 
be  Hi>m.'d  with  the  suromona,  in  all  reapecta  like  the  notice 
reauired  by  the  laat  aection,  except  that  the  words,  "  without 
the  State  ot  New-York  ",  moat  he  substituted  tor  tbe  words, 
"  by  publicatioa". 

I  444.  Proof  «f  serTler. 

Proof  of  the  publication  of  the  Bnmmona  and  notice  must  )>e 
made  by  the  affidavit  of  the  printjr  or  publiaher,  or  his  foreman 
or  principal  cleric.  Proof  of  deposit  in  the  poat-ofBce,  or  of 
delivery,  of  a.  paper  reauired  to  be  deposited  or  delivered  by  the 
proviKLons  of  tlils  article,  raiist  be  made  by  the  affidavit  of  the 
person,  who  deposited  or  dellTcred  it. 
Os.  Pioe.,  I  118,  nibd.  S. 

I  448.  [An'd,  18T7.1    Defeadaat  nhea  nlloired  ta  defead. 

Where  the  aammonB  is  served,  pursuant  to  an  order  made 
as  prescribnl  in  this  article,  and  the  defendant  so  aerved  does 
not  appear;  he  or  his  representative,  on  application  and  auDictcilt 
cause  abown,  at  any  time  before  final  judgment,  must  bf  nlloweil 
to  defend  the  action;  and,  excppt  tn  an  action  for  divorce,  or 
wherein  the  contrary  la  expressly  prescribed  by  law,  the  defetid- 
'   his   representative,    must,    in    like   manner,    uixin    good 


!  shown,  and  upon  just  terms,  be  nllowed  to  defend,  after 

iiidRment,  at  .iny  time  within  one  year  after  personnl  ser- 

(vriiten  notice  thereof;  or,  if  such  a  notice  has  not  been 


served,  within  seven  years  after  the  filing  of  the  jucigtnent-roll. 
If  the  defi-nce  is  BucccBstvil,  and  the  judgment,  or  any  part 
thereof,  has  been  collected  or  otberwiso  enforced,  aueh  restitu- 
tion may  thereupon  be  cumpelled,  as  the  court  directs;  but  the 
title  to  pro|>erty,  sold,  to  a  purchaser  in  good  faith,  puraunnt 
to  a  direction  contained  in  the  jndEment,  or  by  virtue  of  an 
executioQ  iasaed  ii|h>d  the  same,  shall  not  be  affected  thereby. 

Id.,  part  ut  f  i;u>.     Ore  |  15&7.  labd.  1. 


D,g,t,ioflb,GoOglc 


TITLE  n. 

Parties  to  an  action. 

Aitkl*  1.  PitUh  R«tnli7. 

I.  FaNlH  MTcraU;  imble. 

S.  Parties  praHcntlng  ■nd  detendiDR  ■■  poor  pcnou.  J 

i.  ItiTuit  pklDIUts  ud  derendatita.  T 

ARTICUC  FIRST.  ^ 

Partiei  generally. 
St.  4M.  Wbo  mir  be  jDlnFd  u  plalDtlffi. 
44T.  Id.;  M  derendiDlB. 


I  440.  Who  nar  b«  Jolaed  ■■  pl«tatt«a. 

All  p«rBoii«  having  an  Interest  in  thu  subject  of  the  ec^imi,  anil 
in  obtaiointc  the  judgment  (leaiauilt'd,  uin^v  bf  jiiiurd  ua  plaintiffs, 
except  as  otherwise  expressly  prescribcj  in  this  act. 

I  44r.    [Am'd,  1901.]    Idem)  ■•  defendnnta. 

Any  person  may  he  made  a  defpiidant  who  has  or  claims  an 
Interest  in  the  controverBy  adverw  to  the  iilaiotiflf,  or  who  Is  a 
necesaary  party  defendant,  for  the  complete  deremiiiiadou  or 
•cttlenent  of  a  qneMion  invtrireil  therein,  eKccpt  as  othemitic 
expressly  prescribed  in  this  act.  In  any  ai'tioD  broueht,  affM^I- 
iitg  real  estate  npon  whifh  tbf  people  of  tlie  state  of  New  York 
hare  or  claim  to  hare  a  lien,  under  Ibe  trasfrr  tax  act.  the  said 
people  of  the  state  of  New  York  may  be  made  a  party  defendant, 
in  the  same  manai'r  as  a  private  person.  In  snch  n  ca^e  the  sum- 
■DOna  Bust  be  aerved  on  the  attorney-Bcnerai,  who  may  appear  in 
behalf  of^  the  people. 

Id.,  iiart  oF  t  IIS;  L.  lOOI.  ch.  609.    In  etert  Sept.  1.  1001. 

I  448.  ntFtfva  ■■Ited  1b  iBtercnt.  wheit  to  be  Joined)  irk«n 
•■•  or  mar*  auir  mme  or  defend  for  tli«  nrkole.* 

Of  the  parties  to  the  action,  thoRo  ttho  are  nnitcd  In  Interest 
must  be  joined  as  plaintilTs  or  defendants,  except  as  otherwise 
expressly  prescribed  in  this  net.  Itnl  if  the  consent  of  any  one, 
who  ought  to  be  joined  as  a  pininliff,  cannot  be  obtnintxt,  lie 
may  be  made  a  defendant,  the  reason  therefor  being  stated  in 
the  complaint.  And  where  the  question  is  one  of  a  i-ommon  or 
general  interest  of  many  persons:  or  where  the  persona,  who 
mtght'be  msdp  parties,  are  very  numerous,  and  it  may  lie  imprar- 
tlcable  to  bring  them  all  before  the  court,  one  or  more  may  sue 
or  defend  for  the  benefit  of  all. 

Id.,  I  119,  im'a. 


SI  M»-63  PARTIES.  c  6,  t.  3,  a.  1 

g   44S.    [AM'd,   IHTT.]      Psrtr   iB   iBterest   to  ■«•!.      Tramee, 

Ever;  action  munt  be  prosecuted  io  the  name  of  the  real  party 
in  interest,  except  tbnt  an  executor  or  administrator,  a  trustee  of 
an  express  trust,  or  a  person  eipresslj  authorised  by  statute, 
may  sue,  without  joining  with  him  the  person  for  whose  benefit 
the  actiou  is  prosecuted.  A  person,  with  whom  or  in  whose  name, 
a  contract  is  made  for  the  benefit  of  auotber,  is  a  trustee  of  an 
eipress  trust,  withia  the  meaniug  of  this  section. . 
Id.,  part  of  I  111,  iDd  nil  of  |  113. 

t  4SO.  [AM'd,  18TT,  18TU,  1880.]     Wke>  married  Wfuaaa  !■ 

In  BD  aetlon  or  spedal  proceedine  a  manHM  woman  appears, 
prosecutes  or  defendit  alone  or  joined  with  other  parties  as  if 
she  was  single.  It  is  not  necessary  or  proper  to  join  her  husband 
with  her  as  a  party  in  auy  actloD  or  special  procecdiuK  affecting 
her  separate  property.  The  husband  is  not  n  neomisary  or  proper 
party  to  an  actiou  or  spei-ial  proceeding  to  recover  damages  to 
the  person,  estate  or  charncter  of  his  wife,  and  nil  sums  that 
may  be  recovered  in  such  actions  or  special  proceediuKs  shall  be 
the  separate  property  of  the  wife.  The  husbund  in  not  a  neces- 
sary or  proper  party  to  an  action  or  spcn'nl  proceeding  to  recover 
damages  to  the  person,  estate  or  character  of  another  on  account 
of  the  wrongful  acts  of  his  wife  committed  without  his  insti- 
ll 1800.  cb.  2IS. 
I  4B1.  lAjM'd,  ISTB.)     Wkea  defeadaat  or  kis  naiar  1>  ■>- 

Where  the  plaintiff  Is  ignorant  of  the  name  or  part  of  the  name 
of  a  defendant,  he  may  deitignate  that  defendant,  in  the  snm- 
mons:  and  in  any  olhcr  process  or  proceeding  in  the  actton,  by 
a  fictitious  name,  or  by  as  mncb  of  bis  name  as  is  known,  adding 
a  description,  identifying  the  person  intended.  Where  the  plain- 
tiff demands  judgment  nKainiit  an  unknown  pemnn.  he  may 
designate  that  person  as  unknown,  adding  a  description,  tendinK 
to  Identify  bim.  In  either  case  the  person  intended  is  therenpnn 
regarded  as  a  defendnnt  in  the  action,  nnd  as  Hulllciently 
described  therein,  for  nil  purposes  inelnding  service  of  the  anm- 
mona.  as  prescribed  lu  article  second  of  the  last  title.  When  the 
name,  or  the  remainder  of  the  name,  or  the  person,  becomes 
known,  an  order  mnat  be  made  by  the  eourt,  niHm  such  Dottci! 
and  such  terms  as  it  prescribes,  that  the  proceedings  already 
taken  be  deemed  amended,  by  the  insertion  of  the  true  name, 
in  place  of  the  fictitlouH  nnmc  or  part  nt  name,  or  the  desIxQa- 
tion  as  an  nnknown  pcmon;  and  that  all  subsequent  proceedings 
be  taken  under  the  true  name. 

SnbatitntD  tor  O.  Proc..  |  ITS.  awl  porllmi  oC  |  ISO. 

I  403.  rAM*d,  1901.]  'When  court  to  decide  eoBtroTeparr 
or  to  order  otker  iMtrtles  to  ke  krooKkt  In. 

The  court  may  determine  the  controversy,  as  between  the  par- 
ties before  it,  where  it  ran  do  so  without  prejucUce  to  the  rights 
of  others,  or  by  saving  thiHr  rights;  but  where  a  complete  dcter- 
■nination  of  the  coutroyersy  cannot  be  had  without  the  presence 


e.  C,  t.  9,  A.  1  PARTIEB.  %  4SS 

of  other  parMea,  the  court  moat  direct  them  to  be  brought  in. 
And  where  a  perBon,  not  a  psfty  to  the  action,  has  an  interest 
In  the  subject  thereof,  or  in  reaJ  property,  the  title  to  which  may 
In  any  manner  be  affected  by  the  judgmeut,  or  in  real  property 
for  Iniary  to  whiiA  the  complaint  demands  relief,  and  makes  ap- 
I^cHtion  to  the  court  to  be  made  a  party,  it  muat  direct  taim  to 
be  brought  in  by  the  proper  auM-ndajeot. 
Co.  PCDC.,  paR  or  I  122,  imd;  L.  IVOl.  cb.  SIZ.     In  riT«t  Sept.  I,  1901. 

i  4SS.  (Am'd,  18T7.]     BB*plem«Blal  aamniaiiit. 

Where  the  coart  directs  a  new  defendaut  to  be  broii^t  hi,  and 
the  order  ia  not  tnade  npon  his  own  apitlication.  a  auppleuental 
BumnionB  miiBt  be  iiaued,  directed  tu  him.  and  in  the  same  form 
aa  an  original  suumons;  except  that,  in  the  body  thereof,  it  must 
require  the  defendant  to  answer  the  original  or  the  amended 
complaint,  and  the  HUpplemental  coaiplatnt,  or  either  of  them  as 
the  case  requires.  And  each  proviaiou  of  thin  chapter,  relating 
to  personal  service,  or  a  sabsfitcte  for  personal  service  of  an  orig- 
inal aummonfl,  applies  to  such  a  supplemental  a 
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S§  «*~57  PABT1B3  SEVEIIALLY  LIABLE,      c.  5,  t.  2.  a.  3 

ABTlOm  SEiCOND. 

Parties  itveraUf/  liablts. 

•«.  «M.  Wben  penoDB  Uabis  lor  the  ume  dsmand  maj  be  aacd  tocatlm. 
IM.  DaleudiDt  »>  au^il  mtj  >[>[47  [°''  "K;  relli^E. 
«W.  rracHdtngi  Id   iicIIou  >iiiliJ>t  ilffetidanU  aeierdlT  llibls. 
tfT.  A(ii>11citlea  of  Uila  irUcIe  to  (lereiidauti  juluUy  lUUa. 

I  4S4.  [Aui'd,  1ST7.]  Wben  prrnoBm  liable  for  the  BKUe 
deuB&d  mar  lie  aaed  tosvlhcr. 

Two  or  mure  pt^rHoiia,  si-viTHlly  liablu  upon  the  enme  nrltten 
Inst  mm  CM)  t,  mcIuilinK  the  partire  to  a  bill  of  eichanKe  or  a  pront- 
iBBory  note,  whother  tho  action  Is  brouxbt  upon  the  instrument, 
or  by  a  partj*  thereto  to  recover  nsaiiut  other  parties  linbtc  over 
to  him;  ma;,  all  or  auj;  of  them,  tie  tnctuded  aa  defendants  in  tbe 
■ame  action,  nt  the  optiou  of  tbe  plaintiff. 

I  4S0.  Defendniit  no  mied  may  Apply  tor  any  relleC. 

The  joluder  of  a  perton,  as  Uefeodaiit  in  an  acUon,  with  an- 
other person,  as  preacribetl  in  tlie  last  aeetion,  doi-s  not  affect  his 
rlfrlit  to  BUT  order  or  other  n-lief,  to  which  be  would  have  been 
entitled,  it  he  had  been  acparntelj  sued  In  the  action. 

U  IMl,  cb.  2S2.  {  I   (4  Edm.  4ST). 

t  4S0.  PraeeedlnvB  tn  action  aaralBut  dcfendaBts  ■•der- 
ail y  1  ■■■>■<•. 

Where. n  BumiuoiiB.  isBiied  attainet  two  or  more  defendnnta,  al- 
leged to  be  tw^i-rally  liable,  is  w-rvL>d  iipuu  some,  but  not  upon  all 
of  them,  llit>  plnititiff  uinj  procci'd  BKiiIiist  thtwi^  iigion  nhoru  it  Is 
Bervcd,  an  if  llicy  were  the  only  deft-ndnntu  iinnied  lb<>rein. 
Where  it  is  served  upon  all  of  them,  the  plaiiitilT  inny  take  judg- 
ment againat  one  or  more  of  tlieni,  where  he  niiiild  be  entitled  to 
jad^menr.  if  llio  action  wab  nsahist  him  or  tliem  alone.  Where 
judgment  is  so  taken,  the  eli'rlc  niuxt,  iii>ou  the  plulutifTs  api>llca- 
tion,  enter  iin  order,  directinic  that  Ihe  ncliou  ]ie  severed,  and  that 
the  plaintiff  may  proceeil  acainat  the  oilier  defeudauts.  In  anj 
BUbsequenl  prooeiilitiB,  tbe  plaintiff  iniiy  use,  together  with  a  cer- 
tified copy  of  such  an  order,  n  copy  of  a  pniier  conalitoting  a  part 
of  the  judgment-roll,  with  like  effect  us  If  it  viae  the  origiual. 

BulMtltale   for  Co.    I'roc..   {    ISB.  sobd.   2  awl  3. 

I   4ST.  Applicotlon    of  this  article   (u   defcndaBta   Jointly 

The  laat  tliree  sections  do  not  affect  a  defence  or  other  objec- 
tion of  a  defendant,  growing  out  of  the  failure  lo  join  iu  the 
action  two  or  more  iiersona  jointly  liaiite;  and,  as  reeards  the 
other  parties  lo  the  action,  ihtsotib  Jointly  liable  are  regarded  as 
one  party,  for  every  purpose  contemplated  by  those  sections. 

Bee  I>.  1SS2,  ch.  270.  I  S  (4  Sdm.  453).  aod  U  IBSG,  cb.  Sll,  |  1  (4  Bdu. 
4M). 
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i,  a.  8  POOR  PARTIES.  §| 

ABTIOLH  THIRD. 

Partiea  proaecuting  and  defending  ai poor  perKmt, 

Wbo  mar  peticton  for  Iwn  to  ptoncuto  M  ■ 


M.  ODOtenU  ot  petltloa. 
t».  Wbea  toi  tarn  lea>«  hi.u.. 
«.  Not  UabU  lOr  cwl*  >iS  Thi 
63.  When  laaT«  m*J  be  tnnulla 
m.  When  dafeodant  may  peUtkii 
-t  CooteBU  D(  |«tl"— 

I.  rnceeOiin  Kec 

).  AiijwiL  yfbra  pi 


40*.  AiijwiL  iTbrn  partj 
tSI.  Coats  Id  fanr  ot  s 


peCltloDer. 

J  4BS.  [Aai'd,  18D1.}  Who  msr  iietltlvn  tor  leave  lo 
Uroseente  u  >  r«ar  pcnan. 

A  poor  person,  whctber  an  adalt  or  lnt>Bt,  not  being  of  abltllf 
to  »a»,  who  tUlesFB  that  ht>  has  a  irHiise  of  action  against  sDother 
yernoD,  may  applj  br  petition  to  tLe  court  in  wKlcb  the  nctloD  Is 
pendioK.  or  in  which  it  is  intended  to  be  brotight,  Tor  leave  to 
prusectite  as  a  poor  persou,  and  to  have  an  uttornc;  and  couosel 
BHslgued  to  conduct  his  action. 
2  B.  a.  ***.  i  1  (1  Bdm.  463);  U  1S81,  cli.  ITO. 

I  4BV.  [Am'«,  isei.)    Conlenta  of  prtltloB. 

Thepetltion  must  Btatc; 

1.  Td«  nature  of  tbe  action  hroaght  or  intended  to  be  brought. 

2.  That  tbe  applicant  ii  not  worth  one  hundred  dollars  besidea 
tbe  wearing  apparel  and  fnmiture  necessary  fiw  himself  ^nd  hia 
family,  and  tbe  subject-matter  of  the  Actioa. 

It  must  be  Terified  by  the  applicant's  nlfldaTlt,  unless  the  ap- 
plicant is  all  infant  under  the  age  of  fourteen  years,  and  In  thai 
caae  by  the  affidavit  of  his  guardian  appointed  in  said  action, 
and  supported  by  a  ccrtiflcate  of  a  toanselor  nt  law  to  the  effect 
that  he  has  einmined  the  case  and  is  of  the  opinion  that  the  ap- 
plicant has  a  good  cause  of  action. 

Id.,   I  2;  U   lesl.   cb.   ITO.    S«e  II  M8,  328H,  aobd.  B. 

I   480.  IVheii   KHtl   hovT    leave  cranted. 

The  rnnrt  to  which  the  petition  Is  presented,  if  satisBed  of  the 
trnth  of  the  facts  alleged,  and  that  the  applicant  has  a  good 
FBDse  of  action,  may,  by  order,  admit  him  to  prosecute  a«  a  poor 
person,  and  assign  to  him  an  attorney  and  counsel  to  prosecute 
biH  action,  who  must -act  therein  without  compensation. 

U..   I  >■ 

I  401.  ITot  liable  for  eoata  and  f«ca. 

A  persou  so  admitted,  may  prosecute  hia  action,  without  paying 
tees  to  any  officer:  and  he  xhall  not  be  prevented  from  prosecnt- 
ing  the  same,  by  reason  of  his  being  liable  for  the  costs  of  a 
former  action,  brought  by  him  against  the  same  defendant.  If 
Judgment  is  rendered  against  him,  or  hie  complaint  Is  dismissed, 
costs  shall  not  be  awarded  against  him. 

S  B.  B.  ME,  I  4. 

I  4«S.  Whea  leave  mar  be  aoaalled. 

If  the  person  so  admitted  Is  guilty  of  Improper  conduct  la  the 
proaecntlon  of  hia  action,  or  of  wiltnl  or  nnnecessary  delay,  the 
court  may,  tn  its  discretion,  annul  the  order  admitting  him  to 
prosecute  aa  a  poor  persoui  and  he  shell  thereafter  be  deprived  of 
all  the  privileges  conferred  thereby. 
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t  468.  Wkea  detendaat  a>a)r  mtMttam  t«  deCend  «■  ■  poor 

A  deCendant  in  aa  action  inTolTiog  hb  rlfcht,  title,  or  Interrat, 
in  or  to  r«it  or  peraonol  property,  mn;  petitiou  the  coort,  in 
trhicli  the  actloo  lo  pending,  for  leave  to  detend  tbe  action  as  a 
poor  person,  and  to  have  an  attorner  and  counsel  axiiigued  to 
conduct  Ills  defence. 

}  404.  CoBtents  of  petition. 

'i'be  petition  muet  contain  the  same  matters,  respecling  the 
iiliilit;  of  the  pftitioner,  required  to  be  contained  in  a  pi'tition 
for  leave  to  prosecute  as  a  poor  person;  and  it  must  be  sup- 
ported  by  a  similar  certificate,  relating  to  the  defence. 

I  46S.  Pr«cecdliiKB  tberpon. 

The  provieJone  of  this  article,  relating  to  the  order,  to  be  niiide 
upon  an  application  for  leave  to  prosccate  as  a  poor  person,  nud 
the  proceedings  subsequent  thereto,  apply  to  the  order  and  suliae- 
a  application  (or  leave  to  defend  aa  a 

I    486.   Appeal   nlaetf   partr    ppon^cnlea    or   defenda    mn    « 

An  order,  made  as  prescribed  in  this  article,  does  not  aathoiiie 
the  petitioner  to  take  or  maintain  an  appeal,  as  a  poor  person; 
but  where  an  appeal  is  taken  by  the  adverse  party,  the  order  is 
applicable,  in  favor  of  the  petitioner,  aa  respondeut  in  the  appeal. 
g  46T.  CDBta  lu  tmror  of  peiltloner. 

Where  costs  are  awarded  in  favor  of  a  persoo,  who  had  been 
ndmilted  to  prosecute  ir  defend  as  a  poor  person,  as  preHCribi'd 
in  this  article,  they  must  be  paid  over  to  bis  attorney,  wh^-n 
collected  from  tbe  adverse  party,  and  distributed  anionj:  the  a' 
torney   aud  counsel  a^aignra   to  the  poor  person,   as  the  court 
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INFANT  P4HTIEB. 

A&TICI^   FODRTH. 

Infant  plainlllfs  and  defeiularUt. 


ate.  MS.  Slfkt  ol  iDtaDt  to  twlng  ictlod. 

«<M.  OwiiAlu  tor  Infint  pUluUff  miui  i 
iTt).  AppUcilton  Uarntm. 
in.  IppUcitlsn  tor  ■pcnlntmeDt  of  gni 
1T1.  asitdlmD.  bow  ippolDteil.     OeA,  v 


4Ta.  LbK  two  wctlou  not  to  applj  (o  fcneral  luardltn. 
«TT.  Uabllllf  or  dsfeudant'a  purdiin  (or  coata. 
I  4SH.  RlKbt  of  iBtKBt  to  brlBB  aetlan. 

Where  an  inCant  has  a  right  of  action,  he  is  eotitled  to  maiD- 
tiia  SD  MtiOD  tbeieoui  sod  the  aame  ^oll  Dot  be  deferred  or 
delared,  on  account  of  his  infancy. 

1  «nL  (Ab'4,  ISSl.]    QnardlaM  for  laUat  plalnlW  aisat  »• 

Before  a  anmmons  Is  issned,  In  the  name  of  an  infant  plaintiff, 
a  competent  and  responaible  person  mntrt  be  appointed,  to  appear 
aa  hla  frnardian  for  the  parpose  of  the  aotlon.  who  Bhall  be 
reoponsible  for  the  coats  thereof,  escept  where  aoch  Infant  prose- 
cntes  as  a  poor  person  as  provided  for  nnder  section  459  of  thia 
act,  in  which  caae  aecuritf  for  costs  shall  not  be  required. 

In  (Sect  8fpt«nb«  I.  18fll;  not  ■pplleible  to  icIIddi  oi  pnx:«41ng<  «am- 
nwand  prior  id  nch  data;  L.  ISM.  cb.  ITO.     See  ||  S31S,  sas8,  anbd.  0. 

I  4T0.  ApplloattOB  lberef«r. 

The  ffuardian  muat  be  appointed  upon  the  application  of  the 
Infant,  If  he  ia  of  the  age  of  fourteen  fears,  or  upwardsi  or.  If 
be  ia  ttnd«r  that  afe,  upon  the  application  of  his  general  or  teeta- 
UMOtary  Knaidian,  If  he  has  one,  or  <rf  a  relative  or  friend.  If 
the  application  is  made  by  a  relative  or  friend,  notice  thereof 
Bniat  M  siTCO  to  hia  general  or  teitamentary  gnardian,  if  he  haa 
one;  or,  U  he  baa   none,  to  the  peraon   with  whom   the  Infant 


Co.  Proc..  I  1]6.  anbd.  I. 

I  471.  [Am'O,  1870.]  AppllcatlOM  for  Btpotntaiant  of  ffaur- 
Alaa  tor  lufamt  dsfendKBt. 

An  Infant  defendant  must  also  appear  by  gnsrdinn.  who  must 
be  a  Competent  and  responsible  person,  appointed  upon  the  appli- 
cation of  the  infant,  if  he  is  of  the  age  of  fourteen  years,  or 
opwards,  and  applies  within  twenty  days  after  personal  aervlce 
of  the  snmraons,  or  after  service  thereof  is  complele.  as  pre- 
scribed in  section  441  of  this  act;  or  if  he  is  nnder  that  age,  or 
neglects  so  to  apply,  npon  the  application  of  any  other-party  to 
the  action,  or  of  a  relative  or  .friend  of  the  Infant.    Where  the 

S plication  la  made  by  a  person  other  than  the  Infant,  notice 
ereof  must  he  given  to  his  general  or  testamentary  frnarilian. 
If  he  has  one  within  the  State;  or,  if  he  has  none,  to  the  infant 
bimself.  if  he  is  of  the  age  of  fonrtcen  years,  or  upTvariis.  end 
within  the  State;  or.  If  he  ia  under  that  age,  and  within  the 
State,  to  the  person  with  whom  he  resides. 
I  472.    [AM'd,    1M7».]      Gaardlaa,    How    nppalBted.       Clerk, 
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of  the  county  where  the  action  U  triable,  ma;  appoint  b.  ^ar- 
disii  ad  litem  [or  ao  infant,  either  plaintiff  or  defendant,  sa 
preacribed  in  this  article.  The  clerk  must  act  in  that  capaclt]'  for 
an  Intant  defendant  where  the  court  or  the  judge  appointa  bini. 
No  perBOn,  other  tban  the  clerk,  shall  be  appointed  a  Kuardian 
ad  litem,  diiIcu  his  written  consent,  dniy  acknowledged,  ia  pro- 
duced to  the  court  or  Judge  making  the  appointment. 

Pndtcated  on    On.   Pkh.,    |   UB;   3   B.    B.    MS,    i   4. 

I  478.  [Am'd,  18H9.}    OnardfaB  for  MbBeiit  Inte&t  defead- 

Where  an  infant  defendant  reaidea  out  ot  the  State  or  resides 
within  the  Slate,  and  ia  temporarily  absent  Iherefrota,  the  court 
may,  in  its  diacretion,  make  an  order  deBlgnating  a  person  to  be 
bis  guardian  nd  litem,  unless  ho.  or  some  one  in  his  behalf,  pro- 
cores  BUcb  a  guardian  to  be  appointed,  as  prescribed  in  the  lait 
two  aeetlona,  within  a  specified  time  after  ser»ice  of  a  copy  of 
the  order.  The  court  must  give  a^iocial  directions  In  the  ord», 
respecting  the  service  thereof,  whicli  may  be  upon  the  Infant. 
The  summons  may  be  serred  by  deliyering  a  copy  to  the  guat^ 
dian  ao  appointed,  with  like  effect  as  where  a  summons  is  aerred 
without  tlie  State  upon  an  adult  defendant,  pursuant  to  an  order 
for  that  pur^se,  granted  ae  prescribed  in  sectian  four  hundred 
and  thirly-eiglit  of  this  act;  except  that  the  time  to  appear  or 
answer  is  twenty  days  after  the  service  of  tbe  summonB,  ex- 
clusive of  the  day  of  service. 

Bawd  no  Co.  PrM.,  part  of  |  IIB:  L.  ISSa,  ch.  4H. 

t  4T4.  Qnardlaa  a«<  (•  receive  propertr  Brntll  ■•sKrltT 

Except  In  a  case  where  it  is  otherwise  specially  prescribed  by 
law,  a  guardian,  appointed  for  an  Infant,  aa  pteseribed  in  thla 
article,  shnit  not  be  permitted  to  receive  money  or  property  of 
the  infant,  other  than  costs  and  eipenses  allowed  to  the  guardlaa 
by  the  court,  until  he  has  given  aulficient  security,  approved  by 
a  dudge  of  tbe  court,  or  a  county  judge,  to  account  for  and  apply 
the  came,  under  the  direction  of  the  court 
9a.  Pcoc.,  I  «0,  UD-O. 

The  security  must  be  a  bond  to  the  infrnt,  in  such  penalty  aS 
the  Judge  directs,  not  less  than  twice  the  sam,  or  the  valne  of 
the  property,  to  be  received,  executed  by  the  guardian  and  at 
least  two  sureties,  approved  by  the  judge,  and  filed  in  the  office 
of  the  clerk.  The  infant,  or  any^  other  party  to  the  action,  m^ 
aftenvarda  apply  for  an  order,  directing  a  new  bond  to  be  given, 
wilh  an  Increased  penalty;  or  tbe  court  may  ao  direct,  of  its  own 
motion. 
S  B.  B.  Me,  I  »  (3  Mm.  «B(D. 
I  470.  iMBt      two     ■e«tloBa     not     to     «pplr      t«     KC>«r»t 


prefcrli)ed  in  this  article;  bat  the  conrt  may,  at  any  time,  require 
the  general  guardian  to  give  additional  security  for  the  faithful 
diacharge  of  his  tmst.  before  receiving  money  or  property  of  tnt 
infant,  onder  ■  Judgmeat  or  order  in  the  action. 


i:  5.  t.  3,  a.  4  INFANT  PARTIES.  §  4T) 

I  47T.  UBfelUtr  «t  detenaBnt'ii  BimrdlBa  for  coata. 

A  p«raon  appointed  KUBrdiAD,  as  prescribed  iu  this  article,  tor 
an  Infant  derendant  in  an  action,  la  not  liable  for  the  costs  o( 
the  actlog,  anleis  speoiallj  charged  therewLtb.  br  the  order  Of  the 
court,  tor  personal  mlBcondnct. 

S  B.  a  MT,  I  la  t>  Bdm.  «Q. 

Ill 
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CHAPTER  VI. 

Pleadings  In  Courts  of  Record,  Inctudiog  Counter- 
claims. 

Tim   I^^t*  CauMsllt*  Fballmffi  !■  u  IcUaa. 
TITLE  n.  -PmtWmii  S.ianllr  AHllWkle  U  FlM41a««. 

tztx:e  I. 

TIm  coiuMnitive  ploftdisga  in  mi  aetiaa. 

Artlcl*  1.  OonpUlit. 

S.  AMm. 
*.  B.jay. 

AHTIOLB  FIRST. 


*8l'.  OompUlDtr 


«  icADiA  In 


I  478.  FlFBt  vlewllKa  to  b*  o«mvla(at. 

The  flrat  pleading,  on  tbe  part  of  the  plaintiff,  la  th«  complaint. 
Ot.   Pioe.,    I   Ml. 
I  4T9.   [AB'd,  18TT.]    Copr  eonptalnt,  whem  to  be  aePTMI. 

If  n  copy  of  the  complaint  Is  not  delivered  to  a  defeodant,  at 
the  time  of  the  delivery  of  a  cop)'  of  the  summons  to  him,  either 
within  OF  without  the  Stat^,  hiH  attorney  may,  at  any  time 
within  twenty  days  after  the  service  of  the  summoni  Is  com- 
plete, serve  upon  the  plaintiff'B  attoruey  a  written  demand  of  a 
copy  of  the  complaint,  which  muat  be  served  within  twenty  days 
thereafter.  Tbe  demand  may  be  incorporated  into  the  notice  of 
.ftppenrflnce.    But  where  the  same   attorney  appears  for  two  or 

e  defendants,  only  one  copy  of  the  complaint  need  be  served 

1  him;  and  if,  after  service  of  a  copy  of  the  countaint  upon 
,  as  attorney  for  a  defendant,  he  appears  for  nnotlier  defend- 
ant, tbe  last  defendant  must  answer  the  complaint  within  twenty 
days  after  he  appears  in  tbe  action. 
SatwUtnte  tot  pirt  of  |  IW,  Go.  Pnc.    Bte  poat,  |  SU. 
I  480.  CaBsrqneBce  ot  tallare. 
If  tbe  plaintiffs  attorney  (ails  to  si 
aa  prescribed  in  tbe  last  aeclion, 
codrt  for  a  dismissal  of  tbe  compmniL. 

I  4S1.  Coxplalatf  what  to  contain. 

The  complaint  must  contain: 

1.  The  title  of  the  action,  spedfying  the  name  of  the  eoart  Ib 
wUch  It  li  brwnght;  It  it  is  nroagbt  In  the  supreme  conrt,  tlM 


h^fai 
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n«me  of  the  couDtf,  which  the  plaiotlfl  dMisnateB  as  the  placr 
ot  trial;  and  the  namei  ol  all  the  parties  to  the  actioa,  plaintiff 
utd  defendant. 

2.  A  plain  and  coadae  atatenient  of  the  facts,  conitftntlnK  each 
cause  of  action,  without  unneceBBary  repetition. 

8,  A  demand  of  the  iudgnwnt  to  wblcb  ttie  plaintlfF  Buppowa 
blnMclf  entitled. 
Ob.  Vtoe.,  I  Ul,  mm'd. 

I  48*.  [Am'd,  ISTT.]  IVbaa  iBteFloentorr  a*d  ftnal  !■«■:• 
M«M  tt*T  be  demanded. 

In  an  action  triable  by  the  court,  wllbout  a  jur^,  the  iilaintiS 
may,  in  a  pnnter  case,  demand  an  interlocutory  judgment,  and 
also  a  final  judgment,  dlBtingnlebing  them  clearl;. 

I  48S.  CaBHcii  of  nation  to  1H  ■eyamtclr  ittRted. 

Wbere  the  complaint  sets  forth  two  or  more  caueen  of  action, 
the  atatement  of  the  facts  conatitutiog  each  cause  of  aotion  muat 
be  separate  and  numbered. 

FiDDO  Os.  Pn«..  I  lOT.  aai'd. 

I  -MM.  [AM'd,  U>7T,  1000.)  What  oaues  at  aaUoB  war 
be  JalBed   la  tk*  aame  ooMplalal. 

The  plaintiEF  may  unite  in  the  same  complaint,  two  or  more 
causes  of  action,  whether  they  are  such  as  were  formerly  de- 
tkominated  legal  or  equitable,  or  l>oth,  where  they  are  brougiit 
to  recorer  as  follows: 

1.  Upon  contract,  express  or  implied. 

2.  For  personal  tDjuries,  eacept  libel,  slander,  criminal  cob- 
Tereatlon  or  seduction. 

3.  For  libel   or   slander. 

4.  For  Injuries  to  real  pnpertj. 

6.  Keal  property,  in  ejectment,  with  or  withont  dBmages  for 
the  withholditie  thereof.     (Beo  i  1496.} 

6.  For  Injuries  to  personal  property. 

7.  Chattels,  with  or  without  damages  for  the  taking  or  d«- 
teDtion  thereof.     (See  I  161)9.) 

8.  Upon  claims  against  a  trostee,  by  virtne  of  a  contract,  or 
by  operBtloQ  of  law. 

9.  Upon  dalme  arising  out  of  the  same  transactloQ,  or  trans- 
actions connected  with  the  same  subject  of  action,  and  not  in- 
duded  within  one  of  the  foregoing  aubdivlslons  of  this  section. 
(Sea  I  1610.) 

10.  For  penalties  Incurred  nnder  the  fisheries,  game  and  forest 
taw. 

But  it  must  appear,  upon  the  lace  of  the  complaint,  that  all 
the  cansea  of  acnoD,  so  united,  belong  to  one  of  the  foregoing 
anbdiTisioDB  of  this  section;  that  they  are  consistent  with  encb 
other;  and,  except  as  otherwise  prescribed  by  law,  that  they 
allect  all  the  parties  to  the  action;  and  it  must  appear  upon  the 
face  of  the  complaint,  that  they  do  not  require  different  places 
<a  trUl. 

•obiUtBtetarptttotiin.Co.Proo.    L.  IMO,  oh.  tW.    m  (Sect  April  K,  IKO. 
1  «(»■  [Btdcken  out  in  ISTT.] 
«*  [Btricken  oat  in  1877.]  ^,^ 


dm,-,;.^:^,  Google 
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ABTIGLB  BKOOnO, 

Demurrer. 
Bat.  «fiT.  oerapduit  miut  dcmot  or  umnr. 

4t0,'  Deniorrec  to  campUlDt  miut  ipscUr  gnrntit  of  rtileetlon. 

4D3.  Dcmarrer  to  all  or  part  st  the  eampUlstj   Onniinat  to  put,  a^ 

48S.  DffFDdatit  cdht  demur  to  npl;. 

4M.  Wbeu  pJataiUff  mur  damiU'  to  answer. 

objectbn. 


•o.  Fioc,  part  of  I   143. 

1  488.   [Am'd,  1877.]    Wben  he  ■uai'  denar. 

The  dpfcndaiit  may  d<MiiuT  to  th^  complaint,  where  one  or 
more  of  the  following  objectiona  thereto  appear  upon  the  fKc« 
thereof: 

1.  That  the  court  baa  not  jurisdiction  of  the  pcr»ou  of  the  de- 
fendant. 

2.  That  the  court  baa  not  juriBdlction  of  tbe  subject  of  tho 
action. 

3.  That  the  phiintiff  has  not  legal  capacit;  to  sue. 

4.  That  there  is  another  action  pending  lietween  the  same  par- 
tieai  for  the  same  cauac. 

6.  That  there  is  a  misjoinder  of  parties  plaintiff. 

6.  That  there  is  a  defect  of  parties,  plaintiff  or  detendnui. 

7.  That  causen  of  action  have  been  uuproperly  united. 

8.  That  the  complaint  does  not  state  tacts  sulBcieut  to  consti- 
tute a  cause  of  action. 

Id.,  t  144.  am'd  bj  BddlDg  nbd.  S. 

!  4S9.  [Strickeii  out  in  1S77.] 

g  4W>.  {An'd,  18TT.]  Demmrrer  to  campla.lBt  msBt  apceltr 
BroBBdii  of  objretloa. 

The  demurrer  must  distincflr  specify  llie  objection!  to  the  com- 
plaint; olhernise  It  may  lie  disresnrdeil.  An  objection,  taken 
under  HUiHlivlsion  first,  seconc).  fourth,  or  eiglith  of  section  four 
hiinilred  nnd  eiBlily-eiKht  of  this  net,  may  lie  stated  in  the  lan- 
(ninRp  of  llie  nnliHivisinn;  iiii  objection,  taken  under  either  of  the 
other  RuhilirtsionB,  must  poiut  out  specificallr  the  particular  de- 
fect relied  upon. 
Fim  leDtcnw  Co.  Pnw..  pirt  ot  t  140. 

)  4»i.   [Stricken  out  in  1877,] 

I  4B2.  Drmnrrer  to  nil  or  fiart  of  tbe  complalnti  demarrsr 
to  part,  And  nintirer  to  part. 

The  defendant  ma;  demur  to  the  whole  complaint,  or  to  one  or 
more  separate  causes  of  action,  stated  therein.    In  the  Istter  eaM, 
he  may  answer  tho  causes  of  action  not  demurred  to, 
C*.  PiM..  I  l«l,  3d  HntaDca,  coniolMatM  irith  U.,  |  Ul,  I 
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I  40S.  DetendBBt  ^By  dcainr  (a  replr. 

The  defeudaDt  may  also  demur  to  the  reply,  or  to  a  separate 
traveme  to,  or  avoidance  of,  a  defence  or  couDterclaltn.  coataioed 
in  the  reply,  on  the  grouDd  that  it  Is  IniuEBclent  in  law,  upon  the 
face  thereof, 

•gtaUtiit*  tot  Oo.   Pne.,  I  IW. 

I  494.  ^Vhca  plBlnUB  aiar  <cMar  to  anawer. 

The  plaintiff  may  demar  to  a  counterclaim  or  a  defence  consUt- 
ine  of  new  matter,  contained  in  the  anaiFer,  on  the  ground  that  it 
is  insnfficient  in  law,  upon  the  face  thereof. 
Id.,  put  ot  1  lOS. 

1  4S8.  [Am'd,  18T7.]  DcmBrreF  to  coBBterelKlMi,  whea  de- 
tandant   demand*   an  aBrmatlve  Judgment. 

The  plaintiff  may  nlfi  demur  lo  n  couiiterclnlu),  upon  which 
the  defendant  demnnda  an  affiriuHtivi?  judRmeut,  where  one  or 
more  of  the  following  objections  thereto,  appear  on  the  face  of 
the  co'interclaim: 

1.  Tha.t  the  court  has  not  ju 

2.  Vhat  the  defendant  hue  n 

3.  That  there  le  another  action  ponding  between  the  same  par- 
ties, for  the  same  caase. 

4.  That  the  counterclaim  is  not  of  the  character  specified  in 
aection  SOI  i^f  this  act. 

5.  That  the  counterclaim  does  not  state  facta  Bumdent  to  con- 
■titnte  a  canse  of  action. 

1 4M6.  [Am'd,  IttrT.]  Damnrrer  to  coauteretalm  ninat 
up  eel  f*  vunuda  of  obleetlon. 

A  demurrer,  taken  under  the  last  section,  must  diatiucUy 
specify  the  objections  to  the  counterclaim;  utbenvise  it  may  bv 
diareearded.  The  mode  of  specifying  the  objections  is  the  saiui', 
as  where  a  demurrer  is  taken  to  a  complaint. 

■   la  certain  tsmmtm  after 

Upon  the  decision  of  a  demurrer,  either  at  a  general  or  special 
term,  or  In  the  court  of  appeals,  the  court  mny,  in  its  discretior.. 
allow  the  party  io  fault  to  plead  anew  or  amend,  upon  such 
terms  as  are  just.  If  a  demurrer  to  a  complaint  is  allowed,  be. 
canse  two  or  more  causes  of  action  have  been  improperly  uniteil. 
the  court  may,  tn  its  discretion,  and  upon  such  terms  as  are  just. 
direct  that  the  action  be  divided  into  aa  many  actions,  as  are 
necessary  for  the  proper  determination  of  the  causes  ot  action 
therein  stated. 

O).  PiDC,  part  of  I  1T3. 

I   4M.   lAm'd,    1ST7.]    WTben   objection   nay   be    taken   by 

Where  any  of  the  matters  ennmerated  in  section  fonr  hundred 
and  eighty-eight  of  this  act  as  grounds  of  demurrer,  do  not  appear 
OD  the  face  of  the  complaint,  the  objection  may  be  taken  by 
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1  469.  Objectloni  wbra  deemed  WRlved. 

If  such  an  objection  is  DOt  taken,'  eitber  b;  demiHrer  or  answer, 
the  defeudant  is  deemed  to  have  waived  it:  eicept  tbe  objection 
to  tbe  jurisdiction  of  tbe  court,  or  tbe  objection  tbat  the.com- 
plaiat  does  not   atate   facte  aulIicieDt   to  cooBtitute  a  caoie  of 

Co.  Pro*.,  i  US.  urn 


b,  Google 


ANSWER. 
JU1TIOI.B  THntD. 


bOe.  Jiul«iiKDt.  wlwa  dSDtiH)  anil  nwaurcUlm  m  equl  or  unegaaL 

SOB.  Counterclaim.   nb«n  d«rcadiac  Ig  nwd  In  i  repreKDtatlTC  csDIclty. 

iWI.  Dctcndini   mar   IntetjioiB   KTcrat  flefence*  or   conntercUlm*:   rult* 
reUIIni  (herein. 

510.  [Blrlcken  ool.J 

511.  Wben  pleedlngg  Bdmlt  purl   at  pUtaiUTt  claim  to  be  Jnit,  action 

BIS.  JndiDinit.    whm    Hnntetcliln    odl;    IB    telrrined    (ot    leH    tbiii 

eia.  ClUlorr  derencce  to  ba  Tcrlfled. 
I  SOO.  lAm'd,  1R7T.J     Aanwrri  wbat  to  oantaln. 
The  BDHwer  of  the  defeadant  mmt  contain: 

1.  A  general  or  Bpedfie  denial  of  each  material  allegation  of 
tbe  cciniplaiiit  controverted  br  the  defendant,  or  of  any  knowl- 
wIrc  or  information  thereof  auOlcient  to  form  a  belief. 

2.  A  Btatement  of  any  new  matter  coDstltuting  a  defence  or 
(^nnterclaim,  in  ordinary  and  conciae  lanKnage,  without  repe- 
tition. 

Co.  Pn>c.,  I  lie.     See  I  S22. 

I  BOl.  [An'd,  iSTf.]    Conaterclalm  deflBcd, 

Tbo  counterclaim,  apeciSed  in  the  last  section,  must  tend,  in 
ROme  way,  to  diminiBh  or  defeat  the  plaintiff's  recovery,  and  must 
be  one  of  the  followintt  causes  of  action  against  the  plaintiff,  or, 
in  a  proper  case,  a  gainst  tbe  person  whom  he  represents,  and  in 
favor  of  the  defendant,  or  ot  one  or  more  defendants,  between 
whom  and  tbe  plaintiff  a  separate  Judirment  may  be  had  In  the 
action: 

1.  A  cause  of  action  ansInK  out  of  the  contract  or  transaction, 
set  foFtb  in  the  complaint  as  the  foundation  of  tlie  plaintiff's 
claim,  or  connected  with  the  Buliject   of  the   action. 

2.  Id  an  action  on  contract,  any  other  cause  of  action  on  con- 
tract, existing  at  the  commencement  o(  the  action. 

SuheUtute  tar  flnt  p*H  at  Co.  Piar..  |  ISO. 

I  603.  [Am'd,  1877.)  Rnleii  reapecllnv  the  »llow«Bee  of 
e«a>leFelBlDia. 

Bnt  the  counterclaim,  specilied  in  subdivision  secbnd  ot  the 
Inat  section,  la  subject  to  the  following  rnles: 

1.  If  the  action  ia  founded  upon  a  contract,  which  has  been 
assigned  by  the  party  thereto,  other  than  a  negotiable  promis- 
aory  note  or  bill  of  exchange,  a  demand,  existing  against  the 
fiarty  thereto,  or  an  asaignee  of  the  contract,  at  the  time  of  the 
assignment  thereof,  and  bclongiuK  to  the  defendant,  in  good 
faith,  before  notice  of  the  assignment,  mnst  be  allowed  as  a 
coDnterclniro,  to  the  nmonnt  of  the  plaintiff's  demand,  it  it  might 
have  been  so  ollowed  against  the  party,  or  the  aBslgnee,  while 
the  coDtract  belonged  to  him. 

2.  If  the  action  la  upon  a  negotij^ble  promissory  note  or  bill 
of  exchange,  which  has  been  assigned  to  IhrC  plaintiff  after  It  be- 
came due,  a  demand,  existing  agalnat  a  person  wbo  asalaned  or 

UT 
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transferred  it,  after  it  became  due,  mtiat  be  allowed  ns  n  count<r- 
clalm,  to  the  amount  of  the  plalntilTii  demand,  if  it  might  hnvc 
been  bo  allowed  against  the  assignor,  wliile  the  note  or  bill  bc- 
lODged  to  him. 

3.  If  tile  plaintiff  is  a  trustee  fdr  another,  or  it  the  action  1b 
in  the  name  of  a  plaintiCt.  who  bos  do  actual  interest  in  the  cim- 
tract  upon  which  it  is  founded,  a  demand  agaiuet  the  plaintiD 
ehail  not  be  allowed  as  a  counterclatm;  but  so  much  of  a  demand 
existing  against  the  person  whom  he  represents,  or  for  whose 
benefit  the  action  is  Drought,  aa  will  satisfy  the  ptaintiCTs  de- 
mand, umat  be  allowed  as  <l  counterclaim,  if  it  might  have  been 
■0  allowed  in  an  action  brought  by  the  peiaon  ben^ciall;  In- 
terested. 

PouDdea  Dpon  S  B.  8.  3H,  |  tS,  labda,  B,  B  ■Dd  10,  ud  lart  of  nbd.  T 

'  IB08.  tAm'd,  ISTT.]  JndCnAat,  wb««  dcnaad  aad  eoan- 
tvrclKfm  are  equal  or  nBeqwl* 

Where  a  counterclaim  is  established,  which  equals  the  pliiin 
tiff's  demand,  the  judgment  must  be  in  favor  of  the  defendant. 
Where  it  is  less  than  the  plaintiff's  demand,  the  plaintiff  must 
have  judgment  (or  the  residue  only.  Where  it  exceeds  the  plain- 
tiff's demand,  the  defendant  must  have  judgment  for  the  ei<-e»s. 
or  so  much  thereof  as  is  due  from  the  iriaintiff.  Where  part  of 
the  excess  is  not  due  from  the  plaintiff,  the  judgment  does  not 
prejudice  the  defendant's  right  to  recover,  from  another  person, 
so  much  thereof  as  the  judgment  does  not  cancel.      ^ 

Id.,  M  31,  21  (2  EdtD.  am). 

|B04.  Id.)  for  aamatlve  relief. 

In  a  case  not  specifled  in  the  last  section,  where  n  countcrclnim 
is  established,  which  entitles  the  defendant  to  an  affirmative  JudK- 
ment,  demanded  in  the  answer,  judgment  must  be  rendered  tor 
the  defendant  accordingly. 

Co.  Proc.,  lul  cUiue  ol  |  303. 

I  50D.  ConnterelaliB,  wbea  defead»t  la  aaed  In  a  repre- 
■entatlve  eapacitr. 

In  an  action  against  an  executor  or  an  administrator,  or  olhi'r 
person  sued  in  a  representative  capacity,  the  defendant  may  net 
forth,  as  a  counterclaim,  a  demand  belonging  to  the  decedent,  or 
other  person  whom  ho  represents,  where  the  person  so  re|)rc- 
sented  would  have  been  entitled  to  set  forth  tbc  same,  in  an 
action  against  him. 

I  SOO.   Id. I  whea  plaintiff  la  aa  execntor  or  admlBlalrator. 

In  an  action  brougbtrby  nn  executor  or  ndministrator,  in  hla 
representative  capacity,  a  demand  against  the  decedent,  belong- 
ing, at  the  time  of  bis  death,  to  the  defendant,  may  be  set  forth 
by  the  defendant  as  a  counterclaim,  as  if  the  action  had  been 
brought  by  the  decedent  in  his  lifC'timc:  and,  if  a  balance  in 
found  to  be  due  to  the  defendant,  judgment  mnst  be  rendered 
therefor  against  the  plaintiff,  in  his  representative  capacity.  Exe- 
cution can  be  issued  upon  such  a  Judgment,  only  in  a  case  where 
it  could  be  issued  upon  a  judgment,  ut  an  action  against  the  ex- 
ecutor or  administrator. 

Id.,  H  Z3  aad  2«.    B«e  |  ISSC 
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I  fiOT.  lAm'd,  ISre.]  Defendant  mny  Interpose  Beveml 
da^fedc^b  or  conntvrclnlniBi  rnlr*  r^lntlDH  thereto* 

A  cicfeudant  may  set  rortli,  in  lilii  atmwer,  as  many  defencn 
or  couutiTclalua,  or  botli,  as  hi>  line,  wliclher  tbt>y  are  auch 
Ks  were  formcrl;  di-nomitmtrd  legal  or  e^ultabl^.  lilucli  defcuce 
or  coll ntc rein iw  must  In;  separntely  etatoii,  aud  uuuibered.  Uu- 
leM  it  IB  iuterpoHed  us  ua  nliBwcr  to  the  ulilin;  L-omliliiiiit,  it  iiiuiit 
dlBtinclly  refer  to  the  cauHu  of  action  which  It  is  lutoniled  to 

Ca.  P(W.,  pirl  Dt  I  IM,   nDl'd. 

}  DOS.  [Ant'd,  187T.]    Fnrtlnl  drfenceii. 

A  partial  defence  luay  lie  set  forth,  ob  preseribc*!  in  the  lait 
seetioD;  bnt  it  Olilst  be  expri>8>(ty  stated  to  be  a  partial  deteuce 
to  the  entire  coniplaiut,  or  tu  uiie  ui-  luure  separate  cnuses  of 
action,  therein  set  forth.  Upon  ii  demurrer  tlierelo,  tlie  queetion 
is,  whether  it  is  sufficient  f^r  t'  -t  purpose.  Alaltcc  teudlng  only 
(o  uiltlKile  or  reduce  dnniaKes,  in  un  action  to  rt'ciiver  dnmages 
for  the  breach  of  a  promise  to  marry,  or  for  li  iiersoniil  injury,  or 
an  injury  to  property,  is  a  partial  defeuce,  H'itliin  the  meaning  of 
thiB  section. 

g  B09.  [An'd,  18TT.]  When  defendant  to  demand  nfllrBa- 
tlve  Jndsment. 

Where  the  defendant  i}oems  himself  entitled  to  an  affirmative 
Judgment  aeninst  the  plniutiff,  by  reason  ol  a  coliutercltUm  la- 
terpoGed  by  him,  he  must  demand  the  judgueut  In  his  answer. 

i  DlO.  I  stricken  out  in  1877.] 

}  BII.  [Am'd,  187a.]  When  plendlnRB  admit  part  of 
plalntlS'B  claim  to  be  |nat,  action  mar  he  acvcred.  etc. 

Where  the  auawry  of  the  defendant,  expressly  or  by  not  deny- 
tnc.  admits  a  part  of  the  plaintiff's  claim  to  be  joBt,  the  court, 
upon  the  plaintiffB  motion,  may,  in  its  discretion,  order  that  the 
action  be  severed;  that  a  judgment  be  entered  for  the  plaintiff  for 
the  part  so  admitted:  and  if  the  plaintiff  ao  elects,  that  the  action 
t>e  continued,  with  like  effect,  as  to  the  subsequent  proceedinsH, 
as  if  It  bad  been  originally  brought  for  the  remainder  uf  the 
claim.    The  order  must  prescriito  the  time  Kiid  manner  of  the 

Elaintiff's  election.  If  the  plaintiff  elects  to  continue  the  action, 
is  right  to  costs  upon  the  judgment  is  the  Mime,  as  if  \t  was 
taken  In  an  action  bronght  for  only  that  part  of  the  claim.  l( 
the  plalntiS  does  not  elect  to  continue  the  action,  costs  must  be 
awarded,  as  upon  final  judgment  in  any  other  case. 
Subitltiit*  tot  CDBClDdlng  fngnph  "1  )  SU,  Co.  Prec. 

I  BIZ.  JndKment,  vrhrre  coanterclaim  onlr  !■  Interponed 
for  lem  th)iB  plalntlVa  claim. 

In  an  action  upon  contract,  where  the  complaint  demands 
Jndginent  for  a  snm  of  money  only,  jf  (he  defendant,  by  his 
answer,  does  not  deny  the  plaintHTs  claim,  but  Rets  nji  a  counter- 
claim nmounting  to  leas  than  the  plaintiffs  clnlu.  the  plaintiff, 
upon  filinK  with  the  clerk  an  admission  of  the  cnunterclalm,  may 
taks  judgment  for  the  excesa,  frn  upon  a  default  for  wa^nt  of  an 
11» 
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rwer.    Tbe  admiMlon  rnoBt  be  made  a  put  of  tbe  jndfftiKiit- 

L 

I.  Proe.,  part  ot  |  3M.  am'd. 


i  SIS.  Dllntorr  defeaoea  to 

A  defence  which  does  not  InvolTe  the  merits  of  the  a<:tloii,  ritiJI 
not  he  pleaded,  unlese  It  is  TcriQed  as  preBcribed  la  title  KCotid 
of  (hii   chapter. 
rrom  Z  S.  B.  SS%  I  T  (2  Um.  SM). 
ISO 
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Where  the  nnswpr  contains  a  counterclaim,  the  plaintiff,  it  he 
do«s  not  demur,  may  reply  to  th«  counterclaim.  The  reply  must 
eoDlaiu  a  general  or  specific  denial  of  each  material  allegation 
of  the  counterclaim,  controverted  by  the  plaiatiff,  or  of  any 
knowledKe  or  information  thereof  auQIcieiit  to  form  a  belief;  and 
It  tuHj  Set  forth  in  ordinary  and  concise  InnEUage,  without  rc[H'- 
tillon.  new  matter  not  inconaiKtent  with  the  complaint,  couati- 
tntins  a  defence  to  the  counterclaim. 

I  BIB.  JadKBieiit  osiui  fallave  to  renlr* 

If  the  plaintiff  fails  to  reply  or  demur  to  the  connterctaim.  the 
defendant  may  api^y,  npon  notice,  for  judgment  thereupon:  anil, 
if  the  ceae  reQoires  it,  a  reference  may  be  ordered,  or  a  writ  of 
inquiry  may  be  issued,  as  proscribed  in  chapter  eleventh  of  this 
act,  where  the  plaintiff  Rpplica  for  jad^ment. 

Id.,  I  1S4,  ani'd.     See  pMC,  |  12ie. 

I  K16.  CsKM  irhere  the  oeiirt  larny  require  a  reply. 

Where  no  answer  contains  new  matter,  constitutl:  „-  a  defence 
by  war  of  aToidance,  the  court  mar,  lii  its  diacrctlou,  on  I!  .'  de- 
fendant's application,  direct  the  nlaintifF  t-  re:)ly  <  i  the  new  mat- 
ter. In  that  ease,  the  reply,  and  the  Proceedings  upon  failure  to 
replj,  are  subject  to  the  some  mles  as  in  the  case  of  a  counter- 

Id.,    conrlDdfiia  rer«|i*iib  oC   1    IM. 

g  BIT-  [Am'd.  1BTT.1  PlalutiC  Har  'et  forth  StsTeral 
KVsldAneea  Is  rvplr* 

A  rrply  mny  contain  two  or  more  distinct  avoid-  iices  of  tlie 
■nme  ftpfcnei'  or  cimutercliilm ;  bnt  they  must  be  ar^parately  stated 
and  numbered. 
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§  B18-ai        QENERAL  RULES  OP  PLEADING.  c 

TITLE  n. 
Proviaione  genendly  applicsble  w>  pleadings. 


si 

I'lpsdlon 

not  denied;   when  to  be  dHmed  Irne. 
idlQE    muat   be   rertfled;    and    wben    .ertSculh 

T«J. 

BM. 

Fprm     or    . 

CDnatraclIon  or  ceiUln  ■UesaUona  ud  denlali 

Id  nrtOed 

g: 

i;  bow  and  bj   whom  made. 

r'defJclSe'TerlftMIlo'n,  or  wtS^  TortfliiUo 
iDdant  not  eicnied   from  TerKjlin  anawer  to 

cbarse  ot 

i 

itate:   bow  mended. 

M-.W™ 


{  B18.  Appllt^alioii  and  «fl«ot  ot  4b1ii  cbKpteF. 

This  cbapter  proscribcB  the  form  i>f  pleadint^  in  an  action,  and 

(he  ruh'8  by  whk-li  the  aufficiency  thereof  Is  iletormined,  except 
whore  KiHscial  provUioii  ia  otherwise  made  by  law. 

Snbatltnla    tor   Co.    rn>c,.    g   l«l 

g  nio.   PIvsAlDfn  Id  be  llbrrallr  eomutn^d. 

The  alleEntlnns  ot  n  iilpiidinR  must  be  lihcrBlly  construed,  with 
n  view  to  dubstnntinl  jiislioe  betwoco  the  parties. 

t  a-2n.  PlendlnKH  Is  be  ■nbBerlbeA)  *rlltaln  what  lime  to 
lie    nerred. 

A  iileniliuff  must.  1m>  Kitbscriltnl  hy  the  Btlorney  Tor  the  party. 
A  pojiy  of  cncli  [il'^idiiiB.  BiibK<i|ii(  :Lt  (o  the  romplaint,  must  be 
Horv<-il   on   the   nHonn'r   (or   the   adverse   party,   within  twenty 
ilnys  after  wrviee  of  n  ropy  of  the  preceding  pleading. 
Part  or  Co.  rroc..  |  160.    See  anle.  |  65. 

g  lEZl.  [Am-d,  18M.]  Wben  defeadaBt  to  serve  copr 
ammtrr  on  eo-dereadBnt. 

Where  the  Judgment  may  dctomiinp  the  nltimate  rljthtR  of  two 
"r  more  detendnnts,  on  between  IheniselTes,  a  defendatit  who  re- 
quiri'B  such  a  deferiuinntion  muKt  drmatid  it  in  his  answer,  and 
muBt  at  least  twenty  daya  before  the  trial  serve  a  copy  of  his 
ARBwer  u[>nn  the  attorney  for  each  of  the  defendants  to  be  af- 
fected by  the  determination,  and  perBonally,  or  as  the  court  or 
judge  may  direct,  upon  defendantB.  so  to  be  {tScctcd  who  bay* 


VERIFICATION. 


la  entitled,  ouleeH  the  court  otherwise  directs. 
Bm  i  U<M,  pint. 
I  B22.  AllcKBtlOB  Bot  dealed)  irliva  to  be  dcen«d  true. 

Elach  material  ilWatloo  ot  the  complaint,  not  coutrorertect  hy 
the  answer,  and  eacti  material  alleeation  of  new  matter  in  the 
answer,  not  controverted  by  the  reply,  where  n  reply  is  required, 
must,  for  Uie  purposes  of  the  action,  be  taken  us  true.  But  an 
ftUegatioD  of  new  matter  in  the  answer,  to  which  a  reply  it  not 
required,  or  of  uew  matter  In  a  rcply<  Is  to  be  deemed  contro- 
verted by  the  adverse  party,  by  traverse  or  avoidance,  as  the  case 
requires. 

On.  Fnic..  I  1«8;  L.  ISM.   cb.  MO.    Be«  H  KM,  H14. 

I  BOS.  When  plea^lDV  naaat  b«  TerlBcdi  and  wkea  verlB- 
eatloM  mmr  b«  onUtsd. 

Where  a  pleading  is  veriGed,  each  snbscKiuent  pleadlnic,  ezceiit 
H  demnrrer,  or  the  general  answer  nf  nn  Infant  by  his  ^rtrdiiin 
ad  litem,  mnit  hIso  be  verified.  But  the  verificntlon  may  be 
omitted,  in  a  casi'  where  It  is  not  otherwise  specially  pTcscribe<l 
bf  law,  where  the  party  plead ine  would  be  privileged  from 
testi^iuK,  as  a  witness,  concerniux  an  allegfttlou  or  denial 
oontaineil  in  the  plcnding.  A  nleadiog  cannot  be  niged.  In  a 
criminal  proaecutiun  against  the  party,  as  proof  of  a  fact 
ndmitled  or  ullegi^  therein. 
Id.,  part  ot  i  IM.  im'd. 

f  a24.  Vorn  >nd  eonatroctlon  ot  cerlala  allemHoBB  aad 
deBlala  In  TerlfleU   pleadlns. 

The  allesntiona  or  denials  In  a  verified  pleading  must.  In 
form,  be  stated  to  be  made  by  the  parly  pleading.  Unless 
they  are  therein  stateil  to  be  made  upon   the   information   r"  ' 


bi^ief  of  the  party,  they  must  be  roEarded,  tor  ul]  purposes, 
including  a  criminal  prosecution,  as  having  been  mnde  upon 
the  knowledge  of  the  person  verifying  the  pleadlnK,     An  alle^a- 


1  that  the  party  has  not  sufficient  knowledge  <i , 

to  form  a  belief,  with  respect  to  a,  matter,  miiBt.  f^r  the  aume 
purposes,  be  regarded  na  an  allegation  that  the  person  verifying 
the  pleading  has  not  such  knowledge  or  information. 

1  BSS.  Vvrlfl«tloa|  how  ODd  br  whom  node. 

The  veriGcfltion  must  be  made  1^  the  affldavlt  of  the  party, 
or,  if  there  are  two  or  more  parties  united  In  interest,  anil 
pleading  together,  by  at  lenal  on^  of  them,  who  is  aciiuainte^l 
with  the  factK,  I'xcept  as  follows: 

1.  Where  the  party  is  a  domestic  corporation,  the  verlScation 
tnust  lie  made  by  an  .officer  thereof. 

2.  Where  the  people  of  the  Stale  are,  or  a  public  officer,  in 
their  behalf,  is  the  party,  the  veriflcntion  may  be  made  by  nUy 
person  aLonaiiited  with  ttc  facta. 

3.  EAm*«,  18T».]  Where  the  party  is  a  foreign  corporation; 
or  where  the  party  is  not  within  the  county  where  the  attorney 
resides,  or  if  the  latter  Is  not  a  reHident  of  the  Stale,  the  county 
where  he  has  his  office,  and  capable  of  making  the  adiJavit;  or 
If  there  are  two  or  more  parties  united  in  interest,  and  pleadins 
'   ^her,   where  neither  of  Ihein,   acQuainted  with  the  facts  is 

RUn  that  coantf,  and  capable  of  maliiug  the  affidavit;  or 


w^ 
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wli^re  the  nction  or  defence  la  founded  apon  a.  written  instrti- 
incat.for  tbe  payineiit  of  money  auiy,  wbicb  is  Iq  the  poeaeHBlon 
of  the  agent  or  tni'  attorney;  or  where  nil  (he  mnterial  nlleEatfOTia 
of  the  pleading  arc  within  the  personni  knowledge  of  the  agent 
or  Ihe  attorney;  in  either  case  the  veriGcAtion  may  be  made  by 
the  asent  ot  or  the  attorney  for  tbe  party. 

From  Co.  Proc..  I  157,  ani'd. 

I  sao.  Farm  ot  alBdavIt  of  ▼erlDestlon. 

The  allidavit  of  veriGcution  nnet  be  to  the  effect,  that  tbe 
pleading  is  true  to  the  kuowledtn'  of  the  deponent,  except  as  to 
the  mattrra  therein  stated  to  be  alleged  on  information  and 
belief,  and  that  ns  to  tboge  matterti  he  believeB  it  to  be  true. 
Where  it  is  made  by  a  person,  other  than  the  parly,  he  must 
set  forth.  In  the  atfidaTit,  the  grounds  of  his  belief,  as  to  all 
matters  not  slated  upon  bis  knowledge,  and  the  reason  why  it 
is  uot  oiode  by  the  party. 

Id.,  I  I5T. 

I  S3T.  WIieB  vcrlHeatlon  luty  be  eouflned  to  tt  oonnler- 
elalMi. 

Where  the  complaint  Is  not  verified,  and  the  answer  sets  up 
ft  counterclaim,  and  also  a  defence  by  way  of  denial  or  avoldanC''. 
the  Bllidavit  of  veriticotion  may  bo  made  to  refer  exrlasivyly 
to  the  counterclaim.  In  that  case,  the  last  three  aeerions  are 
applicable  to  Ihe  affidavit  and  the  counterclaim,  as  If  tbe  latter 
was  a  separate  pleading. 

I  BZH.  Remedr  (or  def*etlTC  ▼erlfleatloii.  or  (vant  of 
verlllcBtlOD. 

The  remedy  for  a  defeeliTC  verification  of  a  pleading  is  to 
treat  the  samL>  as  an  unverified  p'efldinit.  Where  the  copy  ol 
a  pleading  is  seived  withont  a^copy  of  a  sufficient  verification. 
In  a  case  where  the  adverse  party  Is  entitled  to  n  verifieJ 
pleading,  he  may  treat  it  as  n  nullity,  provided  he  gives  notice, 
with  <lue  diligence,  to  the  attorney  of  the  adverse  party,  that 
he  eli^cts  BO  to  do. 

•xetiscd     from     vcrlfrlav 

A  defendant  is  not  escuwd  from  verifying  his  answer  to  a 
complaint,  chari-lng  him  with  liaving  eonfeased  or  suffered  a 
Jndginent,  or  executed  a  conveyanee,  assignment,  or  otlier  in- 
Htrument,  or  transferred  or  delivered  money,  or  personal  property, 
with  intent  to  hinder,  delay,  or  defraud  his  creditors;  or  with 
beii^g  a  party  or  privy  to  such  a  transaction  by  another  person, 
with  llhe  intent  towards  the  creditors  of  that  person;  or  wltb 
liny  frand  whatever,  affecting  a  right  or  the  property  of  anolhi-r. 
SnbaUn«  or  2  It.  8.  1T4,  }  41  (S  Sdn.  ISl),  iDd  L.  IBSt,  cb.  14.  t  > 
C4   Hdm.    Ml). 

I  BSO.  [AD'd,  18TT.]   Private  atatntet  how  pleaded. 

In  pleading   a  private  statute,   or  a  ri^t  derived   therefrom. 
It  Is  sulEclcDt  to  dosigiiate  the  statute  by  its  chapter,   year  of 
passage,  and  title,  or  in  some  other  manner  witb  convenient 
cerlainty,  without  Betting  forth  any  of  the  contents  thereof. 
Do.   Proc.,   I  1S3,   am-d. 
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1  B81.      Aecoant,   bvw   pl«Bde<.      Bill   of  varUimlBn. 

It  is  uot  necessary  for  a  party  to  aet  forth.  In  a  pleadingr,  tbe 
Items  oF  an  account  therein  alteKed:  bnt  in  tinrt  ctuie,  be  mniit 
deliver  to  tbe  adverse  party,  within  tea  days  after  a  written 
diinand  tbereof,  a  copy  of  the  ncentint,  which.  If  the  pleading 
is  Terifipd,  must  be  veriSed  bj  fais  affldati!,  to  the  effect,  that 
lie  bclicTcs  it  to  be  tme;  or,  If  the  facts  are  withia  the  personiii 
knowledge  of  the  agent  or  attorney  for  the  party,  or  the  partr 
in  not  wifhia  the  connty Where  the  attcfmfr  residhea,  or  capable 
of  making  the  affidavit,  by  the  affidnvit  nf  the  agent  or  attornfry. 
It  he  fnlto  ho  to  do,  he  ie  precloded  from  giving  cTidence  of  the 
account.  Th«  eonrt,  or  a  judge  anthoriied  to  malie  ab  ord»  la 
the  action,  may  direct  the  purty  to  delirer  a  further  accouui, 
wht-ro  the  one  delivered  I*  defective.  The  cotirt  may,  in  auy 
caHp,  dirt^t  a  bill  of  the  particnlars  of  the  claim  of  either  i/%tVf 
to  be  drtlvered  to  the  adverse  party. 

Co.  Ptqc..  <  ]fl8.  •mM. 

I  5S2.  Jvdsmeati   Iiott  pleaded. 

In  pleading  a  judgment,  or  other  detenninatton,  of  a  court  or 
officer  of  apeciat  jurisdiction,  it  la  not  necessary  to  state  the 
facta  conferring  jniiadictHui:  ijat  the  jndgnjent  or  detenu inatioa 
mar  be  stated  to  have  been  dnty  given  or  made.  If  that  allega- 
tion ie  controverted,  the  party  Reading  must,  on  the  triiLl, 
ofltablish  the  fticts  conferring  juriediction. 

I  S33.    CoadlllOBB  preeed«ii(|  boiT  pleaded. 

.In  pleading  tbe  performance  of  a  condition  precedent  In  a 
contract,  it  Is  not  necessary  to  state  tbe  facti,  constituting 
perfomiance;  bnt  the  party  may  itute,  generally,  tiiat  he.  or  the 
penwn  whom  he  repreaeirta,  dnly  performed  all  the  condition* 
vn  his  mrt.  If  that  aU^atlan  is  cotttroverled,  he  must,  i>n 
tbe  trial,  estabHsh  performance. 

u.,  mrt  M  i  isa. 

I  IM4.    Inadrament  for  payment  af  aianeri  turrr  pleadad. 

Where  a  cause  of  action,  defence,  or  counterclaim.  Is  founded 
npon  an  Ingtrument  for  the  payment  of  money  only,  tlit  part/ 
may  set  forth  a  copy  of  the  Instrument,  and  state  that  there  la 
dne  to  him  thereon,  from  the  adverse  party,  a  spedBed  stint, 
whirta  he  claims.  Snch  an  alteration  is  eqatvalent  to  settinc 
forth  the  instrument,  according  to  its  legtri  effect. 

Id.,  put  of  I  m  uD-d.     Bm  I ISIT. 
I  B3B.    Pl(!adln««  ta  libel  aad  slander. 

It  is  not  necessary,  in  an  action  for  libel  or  slander,  1o  stat". 
In  the  complaint,  any  extrlQHic  fact,  for  the  pnrpoee  of  showing 
the  anplicntlon  to  the  plaintiff,  of  the  defamatory  matter;  but 
the  plaintiff  may  state,  generally,  that  It  was  published  or 
ajHiken  <'onceming  him:  and,  if  that  allegation  is  controverteil, 
the  plaintiff  must  eatibliah  It  on  the  trial.  In  sucb  an  action, 
the  defendant  may  prove  mitigating  circumstances,  notwithstand- 
ing that  he  has  pleaded  or  attempted  to  prove  a  justification. 
■      M.,  I  104. 

I  RSO.  [Am'dr  18TT.}  PleadlaB  lalUKatlaK  elrcametaaeea 
IB  aetlOB  for  a  vrroa*. 

In  nn  action  to  recover  damages  for  the  breach  of  a  promiae 
to  many,   or  for  a  personal   injury,   or   an   Injury   to  i«^>perty. 
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tlie  dereDdont  muf  iirurc,  at  the  trial,  locta,  not  amoiintlng  to 
a  tuiAl  der«up«,  tendiuR  to  mitigate  or  otiierwiae  reduce  tbe 
lUniatlff «  damiiK^fli  11  ("07  nre  aet  forth  in  the  answer,  eltliiT 
wilh  or  wilUoHt  one  or  more  defi-ucea  to  the  entire  cause  ol 
BCIion,  A  dcrendant,  in  d-iCaiitt  for  want  at  an  answer,  marr 
uiHin  a  roference  or  inquiry  to  ascertain  the  amount  of  the 
pmintifTs  damaKea,  prove  facts  of  that  deacriptiou. 

1  537,  [Am'd.  isrs.]  Prlv«l«aB  vieadina't  bow  dl«pose4 
of. 

If  a.  demnrrer,  anowct  or  rpply  is  trivoloua,  the  party  preju- 
dl^>d  tberehf,  upon  a  previona  notic,^  to  the  adverse  party,  u( 
not  ICKH  tlian  Ave  dujs,  may  apply  to  the  court  or  to  a  judge  of 
ihi-  cimrt  for  judcmen'.  thereupon,  and  judgmeut  may  )ie  given 
nceoTiIinicly.  If  tiie  application  \:i  denied,  an  appeal  cannot  be 
taken  from  t\.a  deternilnation,  and  the  denial  of  the  application 
docs  not  prejudjee  i.ny  of  the  Hiilise'iuent  proceediDKR  of  either 
parly.  Costs,  as  upon  a  motion,  may  1m:  awarded  upon  an 
application  pursuant  to  this  section. 
O..  l-roc..  I  IM. 

I  KtH.    SbBPi  Aeteneea  to  hm  atrtokcK  •■(. 

A  xham  audwer  or  a  sham  defence  may  be  stricken  ont  bj  tbe 
court,   upon  motion,  and   upon   sncb  terms  aa  tbe  court  deema 

Id,,   I  1S2.  (Di'd. 

I  Ban.   MB.terlal  T«rl«BC«B|  hovr  iirOTlded  for. 

A  variance^  between  an  allcKalion  in  a  pleading  and  the  proof, 
la  not  malenal,  unless  it  bas  actually  misled  tbe  adverse  party, 
to  his  prejudice,  in  niaintaininK  his  action  or  iliifeiice,  upon  the 
merits.  If  a  party  inaiats  that  he  has  bei>n  misled,  that  fact, 
and  the  parliculiirs  in  which  he  htm  l>een  mia]<'d,  must  be  proved 
to  the  satisfaction  of  the  court.  Tljcreiipiin  the  court  may.  In 
ita  discretion,  order  tbe  pleading  to  be  amended,  upou  such 
terms  as  it  deems  just. 

I  IMn.  Inniatcrl>l  vBrlaiieeBt   hnw   provided   for. 

Where  the  variance  is  not  material,  aa  prescribed  in  the  last 
section,  tlic  euurt  may  direct  tbe  fact  to  be  found  according  to 
the  evidence,  or  may  order  an  immediate  ameudment,   without 

Id..  I  170. 

}  B41.    Wliat  to  be  deemed  a  fatlore  of  proof. 

Where,  however,  the  allegation  to  which  the  proof  is  directed, 
in  improved,  not  in  some  particular  or  particulars  ouly,  but  iu 
its  etiiiro  scope  and  meaning,  it  Is  not  a  case  cf  variance,  within 
the  last  two  sections,  bat  a  failure  of  proof. 

Id..   I   m. 

I  Ml.    [Am'd,  18*7.]    AasmdaiwiU  of  ooarao. 

Within  twenty  days  aftar  a  pleading,  or  the  ansver,  dannrrer 
or  reply  thereto,  is  served,  or  at  any  time  before  the  period  for 
answering  it  expires,  the  pleading  may  be  once  amended  by  the 
party,  of  course,  without  costs  and  without  prejudice  to  the  pro- 
ceedings already  bad.  Bm  If  It  is  made  to  appear  to  the  court  that 
Ilie  pleading  was  amended  for  the  purpose  of  delay,  and  that  the 

IBS 
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AdTeTM  portr  wtlt  thereby  lose  tbe  benefit  of  b  term,  for  which 
the  cbhk  U  or  may  be  noticed,  tlie  amended  pleading  maj  be 
■tricken  out.  or  the  plendiue  may  be  restored  to  its  Driginftl  form, 
and  luch  terma  imposed  an  the  court  deemB  just. 

llJ..tm,<!h.m.    In eKeot  Bept.  1, 1HT. 


I  049.    A^w*a*d  pIra«lBB  to  l>c  ncrvedi  aaawer  therel*. 

Wbore  s  pleading  is  amended,  as  prescribed  in  tbe  laat  Bection. 
a  eopy  thereof  must  be  served  npon  the  attoruey  Iot  the  adverse 
party.  A  (nilnri'  In  demur  to,  or  ahawer  the  nnii-nded  pleadinK, 
witbw  twettty  dtr"  tiierBAner<  baa  tlie  aame  effect  as  a  Uk« 
failure  to  demur  to,  or  answer  the  orlgiiiul  pleudiug. 
Id.,  mtt  ot  I  1T2.  and  ot  t  146. 

)  KM.    [Ai«*«,   Utrr.]      Savvlcmeam  pleodlnKa. 

Upon  the  application  of  either  party,  the  court  may,  and,  in 
a  proper  cnse,  must,  upou  sileh  terms  as  are  just,  permit  him  to 
make  a  Bupplemental  complaint,  Kiiswer  or  reply,  alleKiuK 
material  facts  n'hieh  occurred  nfter  hia  former  pleoiiint;,  or  uf 
wbich  he  svas  i^norunt  when  it  was  made;  Including  tbe  judg- 
ment or  decree  of  a  competent  court,   rendered  after  the  com- 


a  eapplcmental  p1e«diti)r,  pither  In  addition  to,  or  In  place  of, 
the  former  pleadiug.  In  the  former  ereiit,  it  the  applicnttou 
ia  granted,  a.  provlftioikal  n>Btedy.  or  other  proceeding  already 
taken  in  the  action,  is  not  affected  by  the  Hupplementnl  pleading; 
bnt  tbe  right  of  the  adverse  party  to  have  it  vacattid  or  set 
aside,  depends  upou  tbe  case  presented  by  the  origiual  aud  sup- 
plemeutal  pleadings. 

I  040.    [Am'll,  1N77.]     BTotton  t»  strike  oBl  Irreltn-nDt,  etc, 

Irrrlevant,  rednndnnt.  or  siniidatouB  matter,  contained  In  a 
pleading,  may  be  stricken  out,  npon  the  moHon  of  a  pe:Tsou 
jigKrieved  thereby.  "Wliire  eciUidnlouB  mntler  la  thus  stricki:ii 
out,  the  attorney  whn»^e  nunie  in  iiubacrilicd  to  tbe  pleaitiiig  mtiy 
be  directed  to  pay  the  eoatti  of  the  motion,  and  his  failure  to 
pay  them  may  bo  paoished  as  a  contempt  of  the  coui't. 

Id..   I  lUU,   ani'il.    See  Rulo  33. 

I  040.  [Am'il,  18TT.1  ItiilpBatte  or  nncertnla  nllevatlaiiB. 
Where  one  or  more  denials  or  nlletintionK,  contained  In  a 
pleading,  are  so  indefinite  or  nncertain  thnt  the  precise  meaning 
or  nppflention  thereof  ie  not  niqiarent,  the  court  may  require 
th«  plendliig  to  be  made  deGnlte  and  certain,  by  amendment. 

Id.,  pari  ot  t  100.  ini'd.    Sin  RdIc  22. 

•  MT.    [Repealed  In  1877.1 
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CHAPTER  VIL 
General  Provisiooal  Remedies  in  aa  Action. 

TIHB    l.-ATtMt,F*adlwth*AcUn 
TITLB  II.- lBjiaeU«a. 

■  t  ot  Pr«p«rtr. 

TITLZ  I.  . 
Arreat,  pending  tlia  action,  and  pfocoedfng*  UwnupcB. 

krtlcla  1.  CD*Pa  vben  in  order  of  nrrelt  mar  be  (ruled,  and  penou  DeH 

3.  OraDl&D^.  eieeuttosr,  HPd  rac^tlu  or  uwdlfjlDf  tba  order  of  erreel 
a.  Dl^haiKtng  the  defendnnt  upoiTbiU  or  depndtij " 

baU   aod  dlipoaltloD  of  tbe  deir~--* 

4.  CbarttDE   and   dlafharglnK  ball. 


ABViotB  mnr.* 
o/  arrat  Bioy  be 
liabte  to  (u-rMt. 
Sw.  B4S,  So  pencB  to  be  a 

prvTtaloS,    Ne    ex 

E4e.  WTian  tlie  right  to — ., „ 

ROO.  WlieD  tbe  rlgbt  to  irreal  d«penda  parti;  npon  eilrlnilc  facta, 

US.  foreign  judgment   not  to  affect  rlcbl  to  aricat. 

Bra.  Women  not  to  Iw  imaled.  except,  etc, 

UM.  Idiot,    hinntlc,   or    Inful    ondat  toartwn,    U  aneftcd,    to   be  Ola- 

SBS.  Peraon  ined  In  a  tepreeentatlie  ca|>acltr,   not  to  be  arreeted. 
f  548.    [Am'd,  IHTT.t      No  v«Fmoa  to  be  airrvBted  In   elvll 
proceedlBSB,    nlthouit   a    stBtiitarr     prBvlslsn.       Ke    exeat 
abollahed. 

A  ih^rson  shall  not  be  anvited  In  a  civil  action  or  special 
procenlins.   cipopt   aa   prvscribed   b7  st«tat&     The   writ  of   ne 
exoBt  iB  hiTeb;  abolished. 
Snbatlcute  for   Co.  Ftoc,,  |  1TB. 

I  R48.  [Am'd,  18T7  and  1860.]  Whea  the  rlsht  to  arrest 
depeadh  upoa  the  aatnre  of  the  actioa, 

A  dcteodBiit  maj  be  arrested  in  nil  Action,  as  prescribed  In 
this  title,  where  the  nctiou  is  brought  tor  either  of  the  follonlaf 

1.  To  recover  a  floe  or  pennlty. 

2.  To  recover  dHmagee  for  a  personAi  injiur;  an  tnjarr  ta 
proiierty,  iuclndinfc  the  wrotigtul  taking,  detention  or  conversion 
of  personal  property',  breach  oi  a.  promise  to  marry;  misconduct 
or  uc^ect  in  office,  or  in  n  profesBlonal  employment;  fraud;  'or 
deceit,  or  to  recover  a  chattel  n-here  it  is  nlleged  in  the  complaint 
that  the  chattel  or  a.  pnrt  thereof  has  been  concealed,  removed 
or  dispoFed  of  so  that  it  cnnnot  be  found  or  taken  by  the  sheriff 
and  with  Intent  that  It  should  not  be  so  found  or  taken,  or  to 
deprive  tbe  plalntifF  of  the  benoGt  thereof;  or  to  recover  Icr 
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■um^  reoeiTpd,  or  to  reeo»er  property  or  duoasca  for  the  oon- 
*i»Bl<iu  «r  miimpplicfttioii  of  profittj  where  It  la  alleged  In  the 
compltiint  that  the  money  was  received  or  the  property  was  em- 
besxicd  or  frnadnlentlr  minanplied  by  a  public  olttcer  or  by  an 
attontey.  ••IWtor  or  couoMlor,  or  t^  nn  officer  or  a?ent  ot  a. 
corporalioD  or  bonking  anuiciation  In  the  course  of  hie  emploj- 
meot,  or  by  n  factor,  sgent.  broker,  or  other  person  in  a.  fiduciary 
otpsclty.  Where  such  allegation  1b  made,  the  plaintiff  cannot 
recover  unless  be  proves  the  aame  on  the  trial  of  the  action;  and 
a  judgment  for  the  defendant  ia  not  a  bar  to  the  new  action  to 
reeover  the  money  or  chattel. 

3.  To  recover  money,  fandfl,  credits,  or  property,  held  or 
ovrned  tgr  t^e  State,  or  heb!,  or  otvned,  offieCnlly  or  otherwifie, 
for  or  in  behalf  of  a  public  or  ^vemmentnl  intercgt,  by  a 
miuiici|isl  or  other  public  corporation,  board,  officer,  custodian 
afreacy,  or  agent,  of  the  State  or  o(  a  city,  connty,  town,  village, 
or  ot^r  diviiion,  subdiviiilon,  department,  or  portion  of  the 
State,  which  the  defendant  baa,  withont  rieht,  obtained,  received. 


Fected,  or  disposed  of,  or  to  recover  damages  for  so  obtaining, 
eiving,   paring,   ccmverting,  or  diaposing  of  the  same. 
.    [Added,  19Ti>|  Bm'd,  11480.]     In    an    action    upon    contract 


._„.   _r  Implied,  other  than  a  promise  to  marry,  where  It  la 

alleged  in  the  complaint  that  the  defendant  was  guilty  of  a 
fraud  i.i  ctntrading  or  incurring  the  liability,  or  dat  ne  has 
^£ce  the  making  of  the  contract,  or  in  contemplation  of  making 
of  the  kame,  removed  or  disposed  of  his  property  ivlth  latent 
to  defraud  his  crediloia,  or  Is  about  to  remove  or  dlspuRe  of  the 
same  with  like  intent;  but  where  such  nllegation  is  made,  the 
pluintiff  cannot  recover  nnless  he  proves  the  fraud  on  the  trial 
of  the  action:  and  a  judgment  for  the  defendant  Id  not  a  bar 
to  n  new  action  to  recover  upon  the  contract  only. 

CD.  Pmc.,  I  170,  UD'd;  L.  ISSS,  cb.  «7X. 

t  SfiO.  [Atn'd,  18TT  tlnd  18R«.]  W^hen  tk«  rlshl  to  arrrat 
dclKBIIa  paftlr  BPUB   cxlFlnale   facta. 

A  defendant  may  also  be  arrested  in  an  action  wherein  llic 
Jndgmeut  demanded  requires  the  performance  of  an  act,  (lie 
neglect  or  refusal  to  perform  which  would  be  punishable  by  Ihc 
conrt  aa  a  contempt,  where  the  defendant  is  not  a  resident  df 
the  Stfle,  or,  being  a  resident,  is  about  to  depart  therefrom, 
by  reason  of  which  non-residence  or  departure  there  is  daiicer 
that  a  judgment  or  an  order  requiring  the  performance  ot  llie 
act  will  be  rendered  ineffectual, 

anbBtKil*  for  p«t  of  I  1T»,  Co.  Pim.  ;  U   1B88,  eh.  872. 
I  OSl.     [AM'd,   INTT  and   1880.]      Order  when    dad   ITkcPit 
■rntatMIt  wkea  •<  riaht,  aad  wkea  dlaarellonar}'. 

In  a  case  specified  in  the  last  section,  the  order  of  arrest  eiin 
be  granted  only  by  the  court,  is  always  in  its  discretion,  and 
may  be  granted  or  served,  either  before  or  after  final  judgment, 
tmleaa  an  appeal  from  the  judgment  is  pending,  upon  which 
secnrity  has  been  given,  sufficient  to  stay  the  execution  thereof. 
In  either  of  the  cases  specilied  in  section  five  hundred  and 
fortj-ninc,  the  order  cannot  be  served  after  final  jodgmenl; 
bnt  it  may  be  granted,  where  a  proper  case  therefor  is  presented, 
at  any  time  before  final  judgment. 

L.  1886.  ch.  ns. 

I  OSS.    FarrlKM  JvdKmcat  not  to  affect  rivbt  to  arrest. 

The  recovery  of  Jndment  in  a  court,  not  of  the  8tate.  for  the 

wune  catue  of  BcUoni  or,  where  the  action  Is  founded  upon  fraud 


jg  653-55  ARKEST  AND  BAIL.  c.  t,  1. 1. «.  1 

or  deceit,  for  the  price  or  valne  of  the  property  obtsiaed  thereby; 
iloet  not  ftlTect  the  right  of  the  pluntiil  to  arrest  the  defeodnnt, 
as  prescribed  Is  thia  title. 

I  tuts.    [A^'d,  1677.]      WoBUin  Bat  to  be  aFr«a1ed,  cxeapt, 

A  womHn  cannot  be  arrested,  bb  prescribed  ia  this  tltlB, 
except  ID  a  cose  vhere  the  order  can  be  granted  ouly  b;  the 
court;  or  where  it  sppoarB,  thnt  the  action  la  t"  recoy 
for  a  wiKnl  injury  to  person,  character,  or  property. 
Lu(  auilaim  of  Oo.  Fnic.,  f  17B. 

}  BK4.  [Ani'd,  1K7T.]  Idiot,  Innntlc,  or  InfKBt  DBdvr  f«sr- 
tees,  If  nmated,  to  Ae  dtaclinrUHl. 

A  lunafle,  an  idiot,  or  an  infunt  under  the  age  of  fonrteen 
years,  if  ttrrcsto<i,  may  be  diachnrped  from  arrest,  ns  a  prlvl- 
lexcd  person,  in  tlio  diacri'linn  of  (tie  coiir^.  The  anpUcatlon 
(or  his  discharKe  niny  be  made,  in  bis  behnlf.  by  a  relatiTe,  or 
by  any  other  person  whom  the  court  or  judge  permits  to  repre- 
sent blm,  lor  the  purpose. 

I  BSn.  Peraon  siied  In  »  reprenentatlTe  rapaeitj',  ■•!  ta 
b«  apreatcd. 

A  person  proseeutpd  in  a  representative  capacity,  as  heir, 
executor,  adminislralur,  legatee.  deTisee.  next  of  kin,  assignee, 
or  trustee,  cannot  be  arrested,  as  prexcribed  in  this  dtle,  except 
for  bis  personal  act. 

UodsUsd  apoB  S  K.  8.  S«8,  t  B  (^  Bdm.  asS). 
1»0 


D,g,t,ioflb,GoOgIc 
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ARTICLE  SKOOHD. 

ffnmffHjr,  teataUtng,  and  vaeatbtg  or  inodififing  lAa  ord*r  of 

•k.  SOS.  Oid*r  raaoticd  tor  Urartt  boir  (ruitod. 

Ks!  Wh«i  Dn]«  mar  txi  tEtanted:  effwt  of  romplnliit  nibseqncDtl/  aai». 


I;  dlidiufe  at  prtillM*!] 


507.  Wh«n  ■pplteaUon  to  be  naric  to  vaiMte  order  of  iirreot.  «te. 

50&.  Bov  mud   to  whom  ■pplkcHtloa  mail  bo  mado;  oplioalni;  It  bj  pav 

Mfttftl^THcKlled.) 

D7Z.  BoponMaaa,  tmleaa  defendant  la  cbargtd  In  eiecntloD,  ele. 

I    we.    [A»'d,    19TT.]      Ord«F    Fe^nlred    ««>r    arreatl    how 

An  order  for  th«  ureat  of  the  defetiduit,  except  as  otherwise 

trescrlbed  in  section  five  hundred  and  fi(M--oDc  of  this  act,  mnst 
e  obtained  from  a  judge  of  tbe  court  fn  which  the  action  Is 
brouKht,  or  from  any  county  judge. 


^ught,  or  from  any  county  jvagt 
».  Prw..  i  ISO,    Sea  H  «M,eU  aad  11 


I  SST.    lA^'d,  1ST9.]     rrmvt  Beceautrr  te  prae«r«  or4«r. 

Tbe  order  may  be  granted,  in  a  ease  specified  in  section  Qve 
bundred  -and  foriy-Dine  of  this  act,  nhere  it  nppearg  by  the 
affidavit  of  the  iJalntiff  or  any  other  person,  that  a  Biimclent 
canse  of  action  exists  against  tlie  defendant,  as  prescribe  in 
that  section.  It  may  Ite  granted,  in  a  rane  Bt>MiGi>d  in  section 
five  hundred  and  fifty  of  this  act,  upon  tbe  like  proof  that  n 
fltifflcient  canae  of  action  exist*  against  the  defendant,  as  pre- 
scribed in  that  section,  and  of  the  other  matters,  extrinsic  to 
the  cause  of  action,  specified  in  that  Miction.  The  affidavit 
(nay  also  contain  any  statement,  tending  to  determine  the 
amoUDt  of  bail  to  be  required. 

U..   I  ISI,  with  nraOlfteatlaii*. 

I  MS.  [AmM,  1899,  1886.]  Wkna  order  taar  be  Rr«ated| 
•>eet   of  flOBplKtat    ■nbaeaveatlr   made. 

Sabject  to  tbe  provtsions  of  the  last  preceding  section,  the 
order  may  be  granted  at  any  time,  after  the  commencement  of 
the  action.  It  may  also  be  granted  to  accompany  the  sum- 
mons, bat  at  any  time  after  the  filing  or  serrlee  of  the  com- 
plaint, the  order  of  arrest  must  be  vacated  on  njollon.  If  the 
complaint  (ails  to  set  forth  a  snfliclrnt  cause  of  action,  as  re- 
quired by  section-  five  hundred  and  forty-nine  of  this  act,  but 
where  the  order  la  applied  for  after  the  filing  or  service  of  the 
comphiint,  the  court  before  granting  the  same  may  without 
notice  direct  the  service  of  ati  amended  complaint  so  as  to 
Gonfonn  to  the  allegations  required  in  suhdiTixionB  two  and  four 
of  sectioa  five  hundred  and  forty-nine  of  this  act. 

UL,  I  ISt;  U  ISSS,  cb.  ST2. 
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1  DS9.  [Aa'd,  ItJTV.]  Securltr,  nvoii  order  or  arreat 
■lade  hf  Jndflte. 

Except  where  tlie  action  is  brought  lor  a.  caoae  specified  in 
■DbdlviaioB  third  of  tecUon  Sfe  biuiilr«<l  and  tortf-niiie  of  this 
act,  or  in  a  case  ubere  it  ia  ageciall;  prescribed  br  law  that 
aecuricy  may  t>e  diapeaaed  with,  or  the  Becurity  to  be  given  ia 
Bpeciallj  regulated  bj  law,  the  judge,  before  he  grants  the  order, 
must  require  ,t  written  imdertaliing  ou  the  ps.rt  of  the  plaiutiB, 
with  two  Bufficient  Bureties,  to  the  efTect  that,  if  the  defendant 
recovers  judKinent,  or  if  it  ii  Snail;  decided  that  the  plaintiff  naa 
not  entitled  to  the'  order  of  arrest,  the  plaintiff  will  pay  all 
costs  which  may  be  awarded  tn  the  defendant,  nud  nil  damagea 
which  he  may  sustain  by  reason  of  the  arrest,  not  exoeediug' 
the  sum  apeclfied  in  the  undcrta.k:nK,  which  must  be  at  least 
equal  to  one-tenth  of  the  amount  of  bail  required  by  the  order, 
and  not  less  than  two  hundred  and  hfty  dollars. 

Os.   Fmc,  pirt  of  f  1S3.' 

)  Et60.    Id.)  iBpaii  order  of  Brpest  vrBBtcd  br  the  aoart. 

Where  the  order  can  be  Krantod  only  by  the  conrt,  an  under- 
tftking  on  the  part  of  the  plaintiff  may  be  dispensed  with.  If  it 
ia  required,  its  form,  and  the  securily  to  be  given  thereupon, 
must  be  Buch  as  the  court  prescribes. 

Conn  £■■«  of  ■  DS  siHt. 

I  S«l.  (Aai'd,  1877.]  COMlenta  ot  the  order)  to  wham 
dlrentedt   wlieB  to   b«    exeented. 

The  Ciraw  must  be  subscribed  by  the  plnintiffB  nttornei',  and, 
except  wk^re  it  ia  granted  by  the  court,  by  the  judge.  It  niny 
be  directed,  either  to  the  sheriC  of  a  particular  county,  or,  gen- 
erally, to  tlie  sheriff  of  any  county,  it  must  require  the  sheriff 
forthwith  to  dn««t  the  defendant,  if  he  Is  foutul  witlilD  his 
county:  to  hold  bim  to  bail  in  a  specified  sum:  and  to  return  the 
order,  with  his  proceedings  thereunder,  ns  prescribed  by  law. 
Th(>  plalnlifTs  attorney  may,  at  his  optiuu,  by  an  indursemcnt 
n[Min  (he  order,  or,  where  it  wo*  (rrsnteJ  by  the  court,  upon  the 
copy  thereof,  delivered  to  the  sheriff,  fii  n  time  within  which 
the  defciidnut  must  lie  arrested.  In  that  cane,  be  cannot  be  at- 
rested  afterwards,  under  the  same  order. 

Co.  Proe.,  |»rt  of  f  18a,   sm'fl.  fl™  I  600-    Si-o  alio  Rule  13. 

S  sez.  [Ana'«.  1879.]  Copies  al  papers  to  he  delivered  to 
defenditBtf  orlirlnala  to  be  liled. 

The  order  of  arrest,  or,  where  it  was  gi  noted  by  the  court,  a 
certlflcd  copy  thereof,  mibscribed  by  the  plBintifTs  attoraer:  ao'l. 
in  either  cuoe,  the  papers  upon  which  the  onjor  was  gritnti-il,  with 
the  undertaking,  if  any;  must  be  delivered  to  the  sheriff,  who, 
upon  arresting  the  defendant,  tnnst  deliver  to  bim  a  copy  thereof. 
'J'lie  papers,  ugoa  which  the  ordei'  was  Rrantecl,  with  tJie  under 
takint;,  if  .iny.  must  lie  Rled,  with  llie  order  of  nrreot.  or  a  certl- 
fiei)  ropy  thereof,  at  the  time  prescriU-d  for  filing  the  some,  in  gee 
llou  five  hundred  and  ninety  of  this  act. 

Id,.  I  IM,  SD'd  br  tk*  aaiUilDii  ol  tbe  lut  ■«(«>«>.  am  I  690.  See 
■In  Rale  t. 

|_983.    ArPHt)  kow  msde. 

!e  the  order  by  arresting  the  defendant, 
B  county,  and  keeping  nim  in   custody. 
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I  SS4.  LAJu'd,  ISMS.]  OFneral  prorlnloa  »■  la  pilTllrvv 
(rODi   Arrcatt   dfaolutrce   of  prlcIleKcd   person. 

This  title  does  Dot  abridge  or  aSfect  a  prlvileKe  from  arreat 

Sven  by  la«',  or  a  right  of  action  for  a  breacli  tJiereof.  A  priFi- 
eed  person  ia  entitled  to  be  discharged  from  arrest,  where 
otter  proriaioa  is  not  made  therefor  by  low,  by  the  court,  or  a 
jodge  thereof;  or  by  the  eouuty  judRe  of  the  county  where  the 
arreal  was  made.  The  order  muat  be  made,  tipon  proof,  by  aS- 
darit,  of  tbe  facts  entitliug  the  applkoat  to  the  dlscharKe;  aad 
the  arreat  and  discharge  are  not  a  bar  to  a  new  arrest,  after  the 
prirllege  haa  ceased.  The  court  or  jadge  ma;  make  the  order 
without  notice,  or  maj  require  notice  to  be  given  to  the  stieciif, 
or  to  tbe  plaintiff,  ot  to  botli. 
U  IMS.  A.  we. 

I  K8S.    pplvllece  of  oflteera  ofeoarta. 

An  officer  of  a  coort  of  record,  appointed  or  elected  pursuant 
to  law,  la  privileged  from  arrest,  durine  the  actual  si'ting.  whicli 
be  ia  required  to  attend,  of  a  term  of  the  court  of  which  be  ia  an 
oflioer.  and  no  longer;  but  an  attorney  or  cuuuai'liur  is  not  thus 
privileged,  nnleas  he  is  employed  in  a  cause,  to  be  heard  at  that 

S  R.  a.  aw,  I  SO  (3  sum.  luoi.  im-d. 
I    nWL     DefeBdmit    arrested    l«    kftTe    twenty-    dsya    to 

Brcept  where  an  order  of  arrest  can  be  granted  only  by  the 
<mnrr,  a  defendant,  arrested  before  answer,  haa  twenty  daya, 
ftfter  the  arrest.  In  which  to  answer  the  complaiut;  and  judgment 
muat  be  stayed  accordingly. 

SalMtltntcd  f«  part  of  Oa.  Pmc,  |  188. 

I   oar.     [A^'tl.   1S77.1      IVken    nitptlentlan   to   «e   ntade   to 

Except  where  an  order  of  arrest  can  be  granted  only  by  the 
court,  a  defendant,  arrested  as  prescribed  in  this  title,  may,  at 
«ny  time  l>etore  final  judinnent,  or,  if  be  wns  arrested  within 
twenty  daya  before  final  judgment,  at  aay  time  within  twenty 
days  after  the  arrest,  apply  to  vacate  the  order  ot  arrest;  or  to 
reduce  the  amount  ot  bail;  or  lo  increase  the  security  given  by 
the  plaintiff:  or  for  one  or  more  of  those  forms  of  relief,  to- 
gether, or  in  the  aTlpmutive.  In  n  case  ivhcre  the  order  ot  arreat 
can  be  granted  only  by  the  court,  a  like  application  may  be 
made,  at  any  time  within  twenty  daya  after  the  arrest;  and  an 
application  to  increase  the  security  given  by  the  plalntltf,  may  be 
made  nt  any  time  before  liniil  judgment. 
Id. 

f  BSB.  [Am'd,  ISTT.l  How  Bnd  to  wkom  nppllcatlvn  moat 
be  taade}  opposing  It  br  new  proofs. 

An  application,  specified  in  Ihe  test  section,  may  he  founded 
only  upon  the  papers  upon  which  tbe  order  was  granted;  in 
which  ease,  it  mnst  be  made  to  the  court,  or.  it  the  order  was 
granted  by  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
ont  of  coort.  and  with  or  without  notice,  ax  he  deems  proper; 
and  the  application  muat  be  heard  upon  those  pnpers  only.  Or 
it  may  be  founded  upon  proof,  by  atndavit.  nn  Ihe  part  of  the 
defendant;  in  which  case,  it  muat  be  made  to  the  court  or,  if  tbe 
order  was  granted  by  a  judge  out  of  court,  to  any  judge  of 
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the  court,  upon  notice,  and  it  Taaj  be  oppoB<?d  by  Qew  proof, 
by  aOidaTlt.  on  the  part  of  the  plaintiff,  tendioff  to  Huataiu  any 
around  of  arrest  recited  in  the  order,  and  no  other,  nnless  the 
defendant  relies  upon  a  diecharge  in  bankruptcy,  or  npon  a  dlai 
charge  or  exoueration,  grantod  in  ingoltent  proceedings;  in  which 
case,  the  iilalntiff  may  bIiow  any  matter  in  aToidance  thereof, 
which  he  iniicht  show  upon  the  triaL 
SabMint*  for  Go.   Proc.,   I  MB. 

I  B«s.   IRepealed,  1877.] 

1  BTO.   [Repealed,  1877.1 

I  BTi.  [Repealed.  1877.] 

I   B72.    [An'd,   ISTT,    1)189   and    IRfML]    8apcTa*d«aa,   bbIcM 
detFBdnat   la   obarited    Id    axeeatloa,   etc 

Except  in  a  case  where  an  order  of  arreiit  can  be  granted  only 
by  the  coTirt  if  the  plaintiff  unrensoiiRbly  delay  the  trial  of  the 
action  or  neglectB  to  enter  judgment  therein  within  ten  daya  af- 
ter It  it  1 1  nis  power  to  do  bo,  or  neglects  to  issue  execution 
esainat  the  person  of  the  defendant  within  ten  days  after  the 
retnm  of  the  execution  aKaiust  the  property,  and  in  any  event 
neglects  to  iasne  the  same  within  three  montbs  after  the  entry 
of  the  Judgment,  or  whenever  it  shall  appear  to  the  sat  iafnction 
of  the  court  that  the- plaintiff  in  an  action,  or  a  jiidKment  cred- 
itor in  a  judgment,  delays  tlie  enforcement  of  his  remedies 
therein  by  collusion,  or  for  the  purpose  of  allowing  the  debtor 
to  remain  in  prison  under  the  mandate  in  any  other  action,  be- 
fore the  .issuing  of  the  mandate  in  favor  of  such  creditor,  so 
as  to  produce  a  continued  and  extended  IraprlsoiinieDt  by 
virtue  of  the  separate  mandates  Id  the  different  actions,  the  de- 
fendant must  upon  his  application,  made  upon  notice  to  llie 
plamtiff.  be  discharged  from  custody  it  he  baa  already  been  taken 
under  the  mandate  aKaicst  him  in  such  action;  or  if  he  has  not 
yet  been  imprisoned  therein,  be  relieved  from  imprisonment  by 
virtue  of  such  mandate,  by  the  court  in  which  the  action  was 
commeuced,  uuless  reasonable  cause  ia  shown  why  the  applica- 
tion should  not  be  granted.  A  defendant  discharged  as  pre- 
scribed In  this  section  shall  not  be  arrested  upon  an  execati<Ki  is- 
sued upon  tbe  judgment  In  the  ad  Eon. 
0*.  Froc..  van  ot  1  S88,  ini'd:  L.  1S8S.  cb.  STt. 
1»4 
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AHTICLK  TUIBD. 

DUehargtng  the  dtfendant  upon  baU  or  depotit;  nutiflcatioa  oj 
the  bati  and  ditpotitioa  of  the  aepoaii. 

Sac.  ET3.  DetmdaBt  to  be  dlubirged  oa  baU  «  depoalt. 

ST4.  WtacD  defendant  me;  elect  to  ^n  bafl,  etc.,  or  bend  tor  llliertle*. 

STG.  Undeitrnkliig  of  tha  biU:  wbat  to  coDtilo. 

STS.  KiamlnBllon  of  penoae  offered  >■  ball. 

STT.  Fains,  •tc.,   ol  papeti',  [lUIntUra  aeeeptanc*  <n  njaetlgn  of  ban. 

(•78.  Hoilee  at  Jarladreilon;   d«w    nndertalfliu,    It  atber  MU  ■■  jlTen. 

B7B.  qnallOcatlODl  at  baQ. 

MO.  Juttflcttloo  at  ban. 

Ml.  AllDKanca  at  baU. 

'■*'>   Depoalt  at  moner  vlth  eberllt. 

PuoMnt  at  depoalt  into  court  bj  ■berlff. 


Pument  at   depa 


I.  nvcaedlnn  on  lodnit 
>.  BaU  ItiUe  ta  iSaS. 


laot  asalnat 


f  tvn.  Dct»«Bnt  to  be  «lit«harKed  a>  ball  or  drposlt. 
The  detHidant.  at  Btiy  time  brtore  be  ia  ia  oontempt,  where 
-the  order  can  be  granted  oaly  \tj  the  court,  or.  in  auj  other  case, 
at  an.T  time  bcrore  execution  HKHinat  bia  ^tboq,  niDBt  be  dia- 
chftriced  from  arrent,  either  upon  giving  bail,  or  npon  depoaitinfc 
the  «tlm  specified  In  the  order  of  erreat.  Tbe  defendant  maf 
giTe  bait,  or  make  the  depoait,  immediately  upon  his  arreat,  at 
an;  hour  of  the  day  or  night:  and  he  miiHt  have  reesonattle  op- 
ptwtanity  to  see*  for  and  to  procure  l>ail,  before  being  cummlttej 
to  jail. 
Co.  Five.,  f  IBS.  and.    Boe  p<m,  |  ITOS. 

}  574.  ^hen  defenAant  may  elect  <v  artve  ball,  tite.,  or 
boad    for    liberties. 

Whore  the  defendant  ts  aetnnliy  eonflnecl  in  the  jail,  by  vir- 
tue of  nn  order  of  arrest,  and  final  or  interlocutory  jiiilKment  baa 
been  rendered  against  him  in  tlie  action,  lint  nn  eiecmiun  against 
his  person  has  not  been  isaued,  he  may  eleft.  either  to  give  a  bond 
for  the  liberties  of  the  jail,  or  to  give  bail  or  make  a  depoalt,  M 
prescribed  in  this  article. 

I  5T5.    Undertaking  of  tbe  ball)  what  to  contain. 

The  defendant  may  give  bail,  by  delivering  lo  the  Hheriff  a 
irritten  undertaking,  lu  the  sou  xpeclfied  in  the  ordi>r  of  arrest, 
eiecnted  by  two  or  more  anfficlent  bail,  ntntlng  their  iiliicea  of 
reBldenee  end  occniiatlons,  to  the  following  effect: 

1.  If  the  order  of  arreat  could  be  granted  only  by  the  conrt, 
that  the  defendant  will  obey  the  direction  of**  conrt,  or  of  an 
appellate  court,  contained  in  nn  order  or  a  jndginpnt.  reqiiirlnfr 
him  to  perform  the  act  speclfieil  in  the  order:  or,  in  default  of 
his  BO  doing,  that  be  will,  at  ail  times,  render  himscll  amenable 
to  pruceedingB  to  punish  him  (or  the  omiasion, 

2.  If  the  action  is  lo  recover  a  chattel,  that  the  defendant  will 
deliver  it  to  the  plaintiff,  If  delivery  thereof  is  adjudged  In  the 
action,  and  will  pay  any  snm  recovered  against  him  m  tne  action. 


"  oiOttM 


by  error  In  engnaib^ 


t;.«wic 
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3.  In  an;  otlier  caHe,  that  lli«  ileteudunt  will,  at  all  timet. 
tead.:r  bitnaeU  amenable  tu  any  maa^ate,  which  ua;  be  isBDeil 
to  enforc-e  a  finxl  judgment  ag'aiiiBt  him  in  the  action. 

Bubatttnta  tor  C>.  Proc.,  |  1ST. 

I    STO.      [Au'd,    IHTO.]       BxanlDBtlon    of    peraoiim    oRereA 

It  ia  iiot  iioccBBarj'  that  the  uiidertakias  should  be  approved, 
or  aoeouipaiiied  tvitli  an  affidtiTit  of  JustiflcatioD  of  the  bail.  But 
the  uflieer,  tnkiug  the  ackuoniedemeut  of  the  undertaklug,  muni, 
i(  tlie  Hberiff  su  requires,  exiiniine  under  oath,  to  a  reaHonablp 
mtent,  the  persons  offering  to  become  bail,  (-oucerning  their  prop- 
erly  and  llleir  ('ireum8tau[>eB.  The  exatutnalion  must  be  reduced 
to  writing,  subscribod  bj  the  bull,  and  unuexed  tu  tbe  UDder- 
takluK- 
From  2  R.   S.  3H0.  I  20  {Z  Bdm.  3911). 

I  077.  tAm'd,  1K70.]  Fillnv,  etc.,  ol  papera;  pIslntllFa 
acceptance    «r    rejection    of   bull. 

'Witliin  three  da.vs  after  bail  is  Kivea,  the  sheriff  must  deliver  to 
the  plaintitTs  allorney  copies,  ci'rtitied  by  him,  of  the  order  of  ar- 
rest, retarti  und  iindcrtakinfc-  The  plaintiff's  attorney,  withls  ten 
days  thereafter,  munt  serve  npou  tlie  sheriff  n  notice  that  he 
does  not  accept  the  boll;  othem'ise  lie  is  deemed  to  hove  accepted 
Iliem.  and  (tie  slieriff  is  exonerated  from  liability. 

Co.  Piw.,    I   192,   im'd. 

I  STM.  Notice  of  lullHeBtlon)  DC-w  niaileFtBlciiiHr,  If  otker 
kail  la  Kiven. 

Within  leu  days  after  the  receipt  of  llie  notice,  the  sheriff  or 
the  defendant  may  serve  upon  the  plalntilTs  attorney,  notice  of 
the  Justification  of  the  same  or  other  bail,  specifying  the  place 
of  residence  and  occupation  of  each  of  the  latter,  before  a  judge 
of  the  court,  or  a  county  judgt>,  at  a  H|>ecified  time  Bud  place:  the 
time  1o  be  not  less  than  St:-  nor  more  than  ten  duys  thereafter, 
and  the  plai^  to  be  within  the  county  where  one  of  the  ball  re- 
sides, or  where  the  defendant  was  arrpsled.  If  otlier  Imil  are 
given,  a  new  undertaking  luust  be  executed,  as  prescribed  in  aec- 

Id.,  t  las,  Bm'd. 

t  sr».    4tiuiliacatlon*  of  ball. 

The  qualifications  of  bail  are  as  follows: 

1.  Eac\i  of  them  mnxl  l>e  u  resident  of,  and  a  householder  of 
freeholNcr  withiu  the  Slalo. 

2.  Kneh  of  them  must  Iw  worth  the  sum  sjwelfied  in  the  order 
of  arrest,  exclusive  of  properly  exempt  from  execution;  but  th» 
judge,  on  jUBlificalion.  may  allow  more  Ihan  two  bail  to  JuBtify, 
Heverally,  in  sums  lois  than  that  si>eci<ied  in  the  order,  if  tbe 
whole  jnslification  is  equivalent  to  that  of  two  sufficient  bail. 

M.,   I  IM,  am'd. 

S  IMO.    Jnatlflcadon  of  ball. 

For  the  purpose  of  jURllEcatioii.  each  of  the  bail  must  attend 
before  the  judge,  tit  the  time  ntid  place  mentioned  iu  the  notice, 
mid  Ih>  examined  on  oath,  on  the  imrt  of  the  plaintiff,  toucbiug 
his  auificient-.v,  in  such  maniiir  hs  the  judge,  in  his  discretion, 
thinks  proper.  The  judge  may.  in  his  diHcretlot^  adjourn  the 
examination  from  day  to  day,  iinlil  it  is  completed;  5ut  such  an 
13U 
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adjonmnn-'ut  miiat  alwHys  b«  lo  (he  iipit  judicial  day.  uuleos  (i; 
i-onHcuC  of  partieH,  If  required  by  the  ptaintiff'e  attorneT.  the 
piamiaatioa  must  be  reduced  tt>  writing,  and  anbacribed  bj  the 
bail 

Uo.  Proc,,  I  !«,  im'd. 

I  SKI.  AllowBBee  of  b>II. 

If  1)ic  judge  finds  tbe  bail  BtifGcient,  he  miiet  Riinex  the  PXRini- 
nation  to  tlio  undprtakins.  indorse  his  alliDw::ni.-e  thereon,  and 
ratise  them  to  be  Qled  with  the  dork.  The  sheriff  is  thereDpon 
exonerated  from  liability. 

W.,  I  108,  am'd.    See  pott,  |  170B. 
I  BKX.    Drpoalt  of  noiirr  wltb  uliprlV. 

Tiip  defendant  iiinr,  iusteud  of  giviDg  liail,  rtepofllt  with  th* 
■heriff  the  sum  specified  in  the  order.  The  sherifF  ninxt  there- 
upoa  Rive  the  defendant  a  certificate  of  the  deposit,  aud  dlseharse 
him  from  custody. 

Id.,  I  UI,  an'd. 

i  S88.  Fm-ytnrat  of  depoiilt  Into  conFt  br  ■hcHR. 
The  sheriff  nmst,  within  four  days  after  the  dopoalt,  pay  it  into 
court.  He  must  lake,  from  the  olfi(.-cr  rei;t.'iving  it,  two  certifi- 
cates of  the  payment,  one  of  which  he  miiBt  deliver  to  the  iiiuiu- 
tiff,  and  the  other  to  the  defendant.  For  a  default  In  making  the 
payment,  the  official  bond  of  the  sheriff  tuar  be  proeecnted,  aB  ia 
an;  other  case  of  delinquency. 

Id.,  I  ue. 

f  IHM.    SnbBtKBtliiK  ball    tor  deyaalt. 

If  money  is  depoHited,  as  preacrlbed  iu  the  last  two  sections, 
hnil  may  be  (riven,  and  may  justify  upon  notice,  at  any  time  tte- 
fore  the  expiration  of  ilie  riKnt  lo  be  dit^cliargfd  on  bud.  Tliev-?- 
npon  the  judicp,  before  whom  the  juKtificHtimi  is  had,  must  direct. 
in  the  order  of  allowance,  that  the  money  deposlteil  be  refunded 
to  the  defendant  or  his  repteseatatire,  aud  it  must  Ik  refunded 
accordingly. 
U.,  I  ue,  sB'd. 

I  Ban.    H«w  depoHlt    dtspoHd   of. 

If  money  deposited  is  iiot  refunded,  dh  prescribed  in  the  last 
section,  it  Is,  iu  a  cose  where  the  order  of  iirrest  could  be  grantt-d 
only  by  the  court,  subject  to  the  direction  of  the  court,  as  3u.'-tice 
requires,  before  and  after  the  judgment.  In  any  other  case,  If 
it  remains  on  deposit,  when  final  judgment  is  rendered  for  the 
plaintiff,  it  must  be  applied,  tinder  the  direction  of  the  court,  ia 
natisfaetion  of  the  judgment,  and  the  surplUB.  if  any,  munt  l>e  re- 
funded to  the  defendant,  or  his  represeutatiTe.  If  the  final  judg- 
ment ie  for  the  defendant,  or  the  action  abates  or  is  discorlinuod, 
the  sum  deposited,  and  remaining  unapplied,  must  lie  refunded  to 
the  defendant  or  his  representative. 

aaMdtut*  U»  bo.  Fnc.,  I  SOD: 
g  (MM.    'Wbea  drposlt  to  be   paid    to  n   tblrd   person. 

At  any  time  before  the  deposit  in  pnid  into  court,  the  defendant 
may  deliver  to  the  nheriff  a  written  direetion,  to  pay  it  to  a  third 
pfTSon,  therein  specltieil.  in  the  event  that  the  defendant  be- 
comes entitled  to  a  return  thereof;  bat  without _  eaptesBing  rbj 
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other  contingency.  The  diiectioB  must  be  acknowiedged  or 
proved,  and  certified,  iu  like  manner  ne  a  deed  to  be  recorded; 
and  the  aberlff  muM  deliver  it  to  the  officer  who  receivea  the  de- 
poBit,  who  must  note  the  nul>stance  thereof,  with  the  entriea  ot 
the  deposit,  iu  his  boolis,  and  upou  the  two  curtificatis  of  pay- 
ment into  eonrt.  The  money  thus  deposited  is  deemed  the  prop- 
erty of  the  third  person,  subject  to  the  plalntiff'B  interest  therein, 
and  subject  to  tho  rights  ot  n  creditor  ot  tbe  detendant,  where 
the  direction  was  given  tor  the  purpose  of  hindering,  delaying,  or 
defrauding  ereditnrs.  The  money,  or  the  residue  thorcot,  niuit 
be  paid  to  the  third  person,  where,  by  the  provisions  of  the  last 
two  BCL'tious,  it  is  required  to  be  refunded  to  the  defendant,  or  bis 
represenlalivc. 

I  BH7.  [A»'d,  ISTT.]  SkertO,  whe*  llalile  ■«  luUlt  U* 
dlBchnrKo  tron  liability. 

It,  after  the  defendant  is  arrested,  he  escnpes  or  is  rescued,  or 


the  bail,  it  any,  aiven  by  him,  do  n 

HrTcepted,  or  if  the  sheriff  fnfls  to  r--    —     -  ,- -- 

luired  by  section  r>83  of  this  net,  the  sheriff  Is  liable  a 


But  the  sheriff  mny,  cxceiit  iu  an  action  (o  recover  a  chattel,  clio- 
charge  himself  from  liability,  by  the  giviug  aud  jnstili cation  ot 
hail,  a     "  " 

1.  11    _ 

the  court,  at  auy  lime  before  tlie  c 
of  tbe  act  ^)eclfied  in  the  order. 

2.  In  any  other  case,  at  any  tiuie  before  an  eKeculion  is  Issued 
apaiust  the  person  of  (he  defendant,  upon  a  Judgment  In  the 
actiou. 

Ob.  Ftoc..  i  301,  rna-a. 

I  aSd.    Prac««aiBK>  on  IndirmeDt  asalBBl  sherlH. 
If  Judgment  is  recovered  flgniiiKt  the  sheriff,  upon  his  liablUtT 
as     hail,  and  an  execution  tuerpon  is  reruruert  wholly  or  partlf 
nnsntlsKed,  the  official  bond  of  the  sheriff  may  be  prosecuted,  aa 
In  any  other  case  of  delinquency. 

1  aao.    Ball  liable  to  Bhrrl*. 

Tbe  bail  taken  upon  the  arrest  unless  thev  justify,  or  other 
bail  are  given  and  justify,  are  liable  to  the  sheriS  for  all  dam- 
ages, which  he  sustniuE  by  reason  of  the  omissloD. 

W.,  I  MB. 

1  aw*.  [Am'd,  18T9.]  Flllnr  paper*  l(  ball  aot  vItcb. 
Within  ten  days  after  the  defendant  is  arrested,  if  he  doea 
not  give  bail,  or  If  he  gives  bail,  within  ten  days  after  the  jtistifi- 
catlou  of  the  hail,  the  sheriff  must  file  with  the  clerk  the  order 
of  arrest,  or,  where  it  was  granted  by  the  court,  the  certified 
copy  thereof  delivered  to  him,  with  his  return  thereupon  In- 
dorsed, the  papers  upon  which  the  order  of  arrest  waa  granted, 
and  the  uuderlaking  given  on  the  part  of  the  plaintiff.  Where 
an  order  of  arrest,  diri'Cting  the  arrest  of  two  or  more  defend- 
ants, has  been  exeeuleil  as  to  one  or  more,  hut  not  as  to  all  of 
them,  tbe  slieriff  iniiy  file  a  copy  of  the  order  of  arrest,  Ingtead 
ot  the  oriRlnnl. 

*""""""■  ^'     "  "°    "  *    ■  188 
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mv  Bill  eTonenli'd  b^  dtntb,  cic. 

I  981.    Wkea  datcndunt   mar  be  ■arrendered. 

Except  in  an  action  to  recovi-r  u  chattel,  the  bail  iiiaj  Burrender 
t]i«  defendant  in  their  own  exoneration,  or  the  delendant  may 
Burrendcr  himeelf  la  exoneration  ot  tbe  bail,  before  the  expirs' 
tion  of  tho  time  to  answer,  in  an  action  ugainat  tbeni.  The  sur- 
render muHt  be  made  to  tbe  sheriff  of  the  county,  where  the  de- 
fandant  was  arrveted. 

Go.  Fnw.i  1  US,  Bt«t  and  lut  clanfM.  iia'd. 

t  SSa.    H*iT  anrrc-nder  to  be   niBdet  eia>erBtlon  ot  Iwll 

Where  the  bail  surrender  tbe  defendant,  tbe  surrender  muat  be 
made  In  the  followinK  manner: 

1.  Thef  must  take  the  defendant  to  tbe  ^eriS.  And  require  him, 
in  writing,  to  take  the  detendnnt  into  hia  cuBlody. 

2.  A  certifi^  cop;  ot  Ibe  uudertaking  of  the  bail  must  be  de- 
livered to  the  aberiff,  who  must  detain  the  defcnilatit  in  his  cus- 
tody therenpon,  as  upon  the  original  mandate,  and  must,  by  a 
eerti&cat«  in  wriliug.  aeknowledKe  the  surrender.  Upon  tbe  ap- 
plication of  tbe  bail,  mode  upon  notice  !o  the  rleintifrs  attorney, 
and  npon  production  of  the  sheriffs  eifrtlBcnte  nnd  a  copy  o(  the 
undertaliing,  a  judge  of  tbe  court,  or  the  county  judge  of  the 
connty  where  the  Action  is  triable,  mny  make  an  order,  directing 
that  the  bail  be  exoneroted.  On  filing  the  order  and  the  papers 
nsed  on  the  application  therefor,  tbe  bail  are  exonerated  ac- 
CM^ingly. 

Id.,   part  or  I   188.    am'd, 

}  tma.    (AK'd,  18T7.]      Ball   mar  arreat  defendant. 

For  th«  purpose  of  snrrendering  the  defendant,  the  bail,  at  any 
place  or  at  any  time  before  they  are  finally  charged,  may  tbein- 
Hrives  arrest  him,  or,  by  n  written  uiilhorily.  indorsed  ou  a  cer- 
tified copy  of  the  undertaking,  may  empower  another  person  to 
do  BO,  and  one  or  more  of  the  bail  may  thus  arrest  and  surrender 
the  defendant,  aUhough  the  others  do  not  join  with  bim  or  tbeio, 
for  that  purpoBC. 

VL,  I  iZa,  am-d. 

I  BM.    VolOBtapy  BiiFrendeFj  esoBemHon   of  ball  t**Fe- 

Where  the  defendant  sarrenderB  hlniBelf  In  exoneration  of  hia 
bail,  he  must  present  himself  to  the  sheriff,  nnd  require  the  sheriff. 


._  ....tine,  to  take  bim  into  custody,  in  exoneration  of  big  bnil. 

The  eheriH  must  detain  bim  accordingly,   ns  prescribed   in  sub- 

dlTlrion  Kcond  of  aecUvn  692  of  this  act;  and,  if  rcqaested  br  the 

13» 


ARREST  AND  BAIL. 

,    fter  the  surrender,  the  BheL__ 

tificiite  in  wrillDg,  ttckuowlnlge  the  surrender,  au  urun  lur  ex- 
oneration of  the  ball  may  be  procared,  ai  pre«crlbed  in.  section 
692  ol  tbiB  act. 

I  DBS.  KlctatH,  etts.,  of  ataerlK  who  la  llnble  for.  bttll. 

Where  the  sheriff  is  liable  bb  baij,  be  haa  all  the  rightB  and 
privilegEB,  and  is  subject  to  all  the  dutieH  and  liabilitieB  ol  bail; 
and  bail  given  b;  hiju,  in  order  to  discharge  himself  trora  lia- 
bility, mnst  be  regarded  as  the  bail  of  the  det^udant  in  the  ac- 
tion. But  this  section  does  not  apply  to  an  action  to  recoTer  a 
ohHttel:  or  to  H  case  where  a  defence  arises  to  an  action  agiunst 
the  bail,  in  conseQu^ce  of  an  act  or  omission  of  the  eberlB. 

I  S9S.  BbUi  how  pFooceded  ■KClnat. 

In  CBBe  of  failure  to  compir  with  the  uudertaliing.  the  ball  majr 
be  prof^eeded  against  b;  action,  and  not  otherwise. 

I  SOT.  CvrtelB       «z««iitiiiBS      ■eoeBsarr      befoF»      n-otlBM 


court,  at  any  lime  after  the  bail  have  tailed  to  comply  with  their 
undertaking.  Where  the  undertaking  ^as  given  in  an  action  to 
recover  a  chattel,  an  action  may  be  brought  thereupon,  at  any 
time  after  the  return,  irtioll.v  or  partly  uusatisfied,  of  an  eiecution 
for  the  delivery  of  the  posBCRsioii  of  the  chattel,  with  respect  to 
which  the  order  of  orrest  was  granted.  In  any  other  case,  au  ac- 
tion cannot  be  brought,  ns  prescribed  In  the  last  section,  until 
the  following  requisites  have  been  complied  with; 

1.  An  execution,  against  the  property  of  the  defendant,  tnuat 
have  been  Issued  to  the  sheriff  of  the  county  in  which  he  was 
arrested,  and  returned  by  that  sheriff,  wholly  or  partly  un- 
satisfied. 

2.  An  eiecution,  agninst  the  person  of  the  defendant,  must 
hare  been  issued  to  tlie  same  sheriff,  and  by  him  returned,  not 
leas  than  fifteen  days  after  its  receipt,  to  the  effect  that  the  de- 
fendant could  not  be  found  within  his  county. 

I  n.  a.  sn.  I  SI  n  Edm.  sni.  un'd. 

I  B98.  Duty  at  BherlC  on  ■■nh  exeentloa*. 

The  sheriff  must  diHgently  endeavor  to  enforce  an  execution 
issued  and  delivered  to  him,  as  prescribed  in  the  last  aection,  not- 
withstanding any  direction  be  may  receive  from  the  plaintiff,  or 
his  attorney. 

1  Bft».  Defences  1b  motion  arKlnst  bnll. 

In  an  action  against  hail,  it  is  a  defence,  that  an  execution. 
against  the  property,  or  against  the  person,  of  the  defendant  in 
the  originai  action,  was  not  issued,  as  prescribed  in  section  five 
hundred  and  ninety-seven  of  this  act:  or  that  It  was  not  issued  in 
sufficient  time  to  enable  the  sheriff  to  enforce  it;  or  Ihat  a  direc- 
tion was  given,  or  other  fraudulent  or  collusive  means  were  u»ed> 
by  the  plaintiff  or  his  attorney,  to  prevent  the  service  thereof. 


c  ?,  1 1,  a.  4  ARREST  AND  BAIL.  gS  aO(M)l 

I  eoo.  Bellaf  «t  ball  wkeve  prlBclpal  !■  ImprlaoBcd  ok 
erimlval  charge. 

If  the  defendant  in  the  origiiuU  acttoo,  after  his  dlBCharge  upon 
ball,  [■  imprisoned,  either  within  or  without  the  State,  upon  a 
criininBl  chaK«,  or  a  cooTiction  of  a  criminal  offence,  the  conrt. 
In  which  AD  action  aeaiost  the  ball  is  pendiog,  may,  before  the 
expiration  of  the  time  to  answer,  and  upon  notice  to  the  adTerse 
party,  make  such  an  order  for  the  relief  of  the  bail,  as  jtiBtlce  re~ 

L.  lMS.eb.  m,I4(lXdm.SH].nitHtltatoforCa.  Pnio..lin 
I  001.  Ball  cxoBCFatcd  br  death,  ete.     ' 

Brcept  In  an  action  to  recover  a  cliattel,  the  bail  mmat  be  es- 
(merated  where  either  of  the  following  erents  oeeun,  before  the 
expiration  of  the  time  to  anBirer  in  an  action  against  them: 

1.  The  death  of  the  oriffinal  defpadant. 

2.  His  IpgaL  discharge  from  the  obligation  to  render  himtelf 
amenable  to  the  process,  directjon,  or  proceedings,  with  reipecB 
to  which  the  undertaking  of  the  bail  was  made. 

3.  His  surrender  to  the  sheriff  of  the  connty  where  he  was 
arrested,  as  prescribed  In  this  article. 

Where  either  event  occurs,  after  tbe  commencement  of  tbe  ac- 
ttoD  against  the  bail,  tbe  court  me;,  in  its  discretion,  impose  the 
payment  of  the  plaintiff's  costs  and  ezpenaea,  incurred  after  the 
letaTQ  of  the  execution  against  tbe  person,  as  a  condition  of 
allowing  the  exoneration.  And  tbe  court  may,  by  an  order,  made 
Hpon  notice  to  the  adverse  party,  grant  such  further  time  as 
it  deems  Just,  after  answer,  for  the  surrender  of  the  original  de- 
fendant. In  that  case,  his  surrender,  within  the  time  so  granted, 
has  tbe  same  effect,  as  if  it  bad  been  made  before  answer. 
UlttWIUltoHB.  S.  nc,  N  ig  sad  K  ud  Co.  PiM,  I UL 
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TITtB  n. 
Injunctloii. 

•  gnuted;  rnDtlBC  ml  tBnle*  *t 
i.  VacitlDc  or  modlfjlDf  %a  iDjuDctlon  ordcr^ 
ARTICLE   FIRST. 

Cotes  where  an  in/URcfton  may  be  granted;  granting  and  lerviti^ 

of  an  injunction  order. 

8k.  eoa.  Writ  ol  InjuDctlsD  itwUilwd.  ind  otd^r  (nbatltnted. 

eos.  iDlnDclloD,   wb*D  the  right  thereio  AepeaiM  upon  th«  diIdh  of  tin 

ew.  Id,;  when  the  rlgbt  (Hereto  depends  npoa  citrliiglc  t«CW. 


609.  WbMi  notice  required  or  doc  required.      loJunetlOD  pending  u  *p- 

pllMllon.  • 

eio,  Onler  mmt  recite  EiDUodB:  eerrlee  of  orter. 

I  WKL  'Writ  of  iDjnafltlaB  Kboltskcd,  sad  order  anbati- 
tmtr*. 

The  writ  of  iajnncCIoD  hai  been  aboliihed.  A  tenporar;  In- 
jnnctioD  may  be  granted  by  order,  as  prescribed  In  this  article. 

Firt  of  Co.  Ploc.,  f  21S,  ani'd. 

I  60S.  iBiBuetloii)  wh»  the  rivhl  tbereto  drpends  spon 
tbe  BKtvre  of  the  itctlon. 

Where  it  appears,  troin  the  cotnplaint,  that  the  plaintiff  de- 
maada  an^  is  entitled  to  a  judgment  kgainst  the  defendant, 
restrainiUB  the  eomruission  or  coutlni" '  --  --'   ''-- 


would  produce  injur;  t< 
granted  to  restrain  it. 

described  in  this  act,  a — ,   . 

depends  upon  the  nature  of  the  action. 
Co.   Proe.,   i  2ie,   flnt   cUuu.   eni'd. 

I  «04.  [Ani'd,  1877.]  Id.i  whe>  the  rlaht  thereto  depuds 
span   est r male   facta. 

In  either  of  the  roUowing  cases,  an  lojanction  order  ma;  also  be 
granted  In  an  action: 

1.  Where  it  appears,  by  alBdavlt,  that  the  defendant,  during 
the  pendency  of  the  action,  is  duiuE.  or  procuring,  or  suffering  to 
be  done,  or  threatens,  or  Is  about  to  do,  or  lo  procure,  or  enSer 
to  be  done,  an  act,  in  violation  of  the  plaintiff's  rights,  respecting 
the  subject  of  the  action,  and  tending  to  render  the  judgment  in- 
effectual, an  injnnction  order  may  be  granted  to  restrain  him 
therefrom. 

2.  Where  it  appears,  by  affldavit,  that  the  defendant,  during 
the  pendency  of  the  action,  threatens,  or  is  about  to  remove,  or 
to  dispose  of  his  property,  with  intent  to  defraud  the  plaintiff,  an 
Injunction  order  may  be  granted,  to  restrain  the  removal  or  dla- 

Subilltuted  tor  llie  remnlDder  ol  Co.  Proe..  |  21S. 


I  vus.  [AB'd,  IMSs.]  HaiitrteHova  ii|»*«  HUnastloB  ts 
vHtMilB   HtMte   oHleepa. 

Where  a  duty  is  imposed  by  Matute  upon  a  State  officer,  or 
board  of  Btafe  olDcerB,  an  iujunction  order  to  restrain  him  or 
tliem,  or  a  perxon  emplojed  by  him  or  them,  from  the  perform- 
ance of  that  duty,  or  to  prevent  the  execution  of  the  statute, 
shall  not  be  granted,  eicept  by  the  supreme  court,  at  a  term 
thereof,  sitting  in  the  department  in  which  the  officer  or  board  is 
located,  or  the  duty  is  required  to  l>e  performed;  und  upon  notice 
of  the  application  therefor  to  the  officer,  board,  or  other  perHon  to 
be  restrataed. 

L.   ISBS,  cb.  »M, 

I  SOO.  Br  wliam  iBjanetlon  KPsnted  In  atker  uaes. 

Bxcept  where  It  is  otherwise  specially  prescribed  by  law,  an 
injunotiOR  order  may  be  granted  by  the  court  In  which  the  action 
1b  brought,  or  by  a  judge  thereof,  or  by  any  county  judge;  and 
where  it  is  granted  by  a  judge,  it  may  be  enforced  aa  the  order 
of  the  court. 

Co.  PRK.,  p«rt  of  i  218.    See  It  1TS7,  1802,  IBM. 

}    60T.     rAm'd,    18TT.]       Proof    Becenmary    to    pposore    1m- 

The  order  may  be  granted,  where  It  appears  to  the  court  or. 
inige.  by  the  affidaTlt  rf  the  plaiatiff,  or  any  other  peraon,  that 
sumdent  grounds  exist  therefor. 
Id.,  part  oC  )  £20,  uaS. 

t  008.     [Am'd,    18T7.]      At   wkat    time    the    oraer   mmr   ba 


1  600>  'Wliea  notlee  rennlred  or  not  required.  Injnne- 
Hon  pendlnK  mm  ■.ppllcatlon. 

The  order  may  be  granted,  upon  or  without  notice,  in  the  dis- 
cretion of  the  court  or  judge,  unless  tlie  defendant  has  answered; 
hi  which  case,  it  can  be  granted  only  upon  notice,  or  nn  order  to 
show  cause.  Where  an  application  for  nn  Injunctinn  is  made 
npon  notice,  or  nn  order  to  show  cnnse.  either  before  or  after 
answer,  the  court  or  judge  mny  enjoin  the  defendant,  untU  the 
hearing  and  decision  of  the  application. 
Id..  It  m  and  Saa.  MOMlMatod. 

I  OlO.    Ordrr  luaiit  rettlte  Kroandit  nrprlee  of  orAcr. 

The  injunction  order  must  briefly  recite  the  Kronnds  for  the  In- 
jnnction.  Whetc  it  is  granted  by  the  court.  It  most  be  served  ^ 
dcliTerIng  a.  certified  copy  thereof:  where  it  Is  K'^nntcd  by  a  Judge, 
it  must  W  HPrrpd  by  shon-jrjr  the  original  order,  and  delircring  a 
copy  thereof.  Serrice  of  the  order,  upon  a  corporation,  may  be 
made  aa  prescribed  in  this  act,  for  making  personal  service  of  a 
snmmnns  upon  a  corporation.  Copies  of  thn  jiapers,  npon  which 
the  order  waa  granted,  mvet  be  delivered  with  the  copy  of  the 

A*  la  KTTlce  UD  rgrpuntloH,  tm  inl'.  It  431  and  US.    &■■<■  ulici  K.<1"x  t.  13. 
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a>   acttoi 

Ad  lui'inctioD  order  sball  not  be  gratited,  to  atar  Ihe  trial  of  an 
action,  in  n-lilch  the  complaint  detuaodH  judgmebt  (or  a  aum  of 
monpf  only,  after  issue  lias  been  Joined  tbereln,  unlesa  tlie  party 
applying  tbcrefor  civea  an  nndertakiug  to  the  party  enjoiueo, 
Willi  ButHclent  siirptiw,  lo  the  effect.  Ihnt  he  will  ps>  to  the  party 
enjoined,  or  his  rL-preaentative.  all  dumagea  and  coali,  which  may 
be  rpoovered  by  him  in  the  action  stayed  by  the  injunction,  not 
cxccodine  a  sum.  apecificd  In  the  nndvrlukitift;  and,  alio,  all  dam- 
agi-B  and  coats  that  may  be  awarded  to  him,  ia  tbe  action  in 
which  tbe  Injunction  order  ia  granted. 

2  R.   a.    188,    )    I3S  (2  Bdm.    IW). 


BT  pro 


ill  an  action  specified  in  the  last  section,  after  veruicl.  report.  .. 
decision,  and  before  final  judtciuent  thereupuu,  unless  a  sum  of 
niuuey,  sufficient  lo  cover  Ihe  sum  uwarditl  by  the  vtrdiet,  reiurt, 
or  decisiun.  and  the  costs  of  the  action,  la  Grst  paid,  by  the  pHrty 
applying  for  the  injuiictiou  iuto  the  court,  in  which  his  action  ia 
couiniciiceil.  or  un  undertu king,  for  Ihe  payment  thereof,  with  In- 
terest, is  gircii.  UB  prcBcrlhcd  in  thU  article. 
It.,  I  140,  (Oi'd. 

1  UI3.    lAm'd,   1H77.1      Id.«  sttcr  JndKtoent. 

An  iiijnnction  order  shall  not  be  icraDted.  to  stay  procecdinKa 
upon  a.  jiiilfrmpnt  for  a  sum  of  money,  unless  the  following  requl- 
Bltes  are  complied  with,  by  the  parly  applying  thi^refor: 

1.  The   fill!   amount   of  the  jiidicment.   inchidiiiK  interest   and 

(iiglH.  must  be  paid  by  him.  into  the  court  In  whicb  his  action  is 
commenced:  or  an  undertaking  in  lieu  thereof  must  be  given,  aa 
presrrilwd  In  lliia  article. 

2.  He  must  also  give  an  undertaking,  with  sufficient  anretleii.  to 
pay  to  the  nnrly  enjoined,  all  damages  oud  costs,  which  may  be 
awarded  to  Iiim  hy  tile  court,  iu  the  action  In  which  the  injunclion  * 
order  is  cniiited;  not  exceeding  a   Hum,   sjH>i:ified   in   the  nuder- 

w.,  I  lil. 


e.  7,  t.  3,  B.  3  INJUNCTION.  8§  614  Ifl 

I  ei4.  MoacT  4epoallcA  mar  be  iwld  aver. 

MoBe;  paid  into  court,  as  prescribed  in  the  last  two  eectlono, 
may  be  paid  over,  by  the  direction  of  the  court,  to  tbe  partr 
wbose  proceedingB  Are  stayed,  upon  liEs  giving  aD  undert&kiiiK  to 
the  people  of  the  State,  tritb  suthctect  aareties,  la  k  aum  fixed  b7 
the  coart^  to  pay  the  moner  and  intereHt,  or  anj  part  thereof,  aa 
directed  u  toe  order  or  jadKnent  of  the  court. 
1  B.  B.  isg  (S  Urn.  IBO),  |  1«I,  am'd. 

I  SIB.   UndertiilUDS  to  be  tumeelled  therenpaa. 

Where  money  so  paieLinto  court  has  been  paid  over  to  the  part^ 
whose  proceedings  are  stayed,  it  the  final  decision  of  the  action, 
in  which  the  iujunction  order  is  granted,  In  aguinBt  the  party 
oblainiog  It,  the  court  must  give  such  directions,  as  justice  re- 
quires, with  respect  lo  cancelling  the  undertaking  given  by  the 
successful  party:  making  perpetual  the  injunction  staying  collec- 
tion of  the  judgment:  and  requiring  tEie  judgment  to  be  dis- 
charged of  record. 
Id..  I  Itf. 

I  tin.  Seonrltr  om  Bt«}1ma  pr*<ieedlBBB  atter  Tcrdlet,  In 
cjeetamt  or  dower. 

An  injunction  order  shall  not  be  grauted,  to  stay  proceedings  in 
an  action  of  ejectment,  or  for  dower,  after  verdict,  report,  or  deci- 
sion, unless  the  party  applying  therefor  gives  an  undertaking,, 
with  sufficient  sureties,  to  pay  to  the  party  enjoined,  or  his  repre- 
sentatiTe,  all  datuagus  aud  coi^ts,  not  exoet'ding  a  Buni  apeciSeil  In 
the  undertaking,  which  may  be  awarded  to  him,  in  the  action 
wherein  the  iujunction  was  granted. 

Id.,   I   IM.   aoi'd. 

1  «17.  Id. I  daiuBKea  to  laelnde  waste. 

Where  an  nndertaking  is  given,  as  prescribed  in  the  last  sec- 
tion, the  damages  to  be  paid,  upon  the  vacating  of  the  injunction 
order,  or  the  decision  of  the  action  against  the  party  obtaiuiug  it, 
include,  not  only  the  reasonable  rents  and  profits  of  the  real  prop- 


Id.,  i  IVt.    B«  I  623.  pen. 

I  «18.  nepoalt  Bar  ba  dliiiveBBed  wttb. 

In  a  case  where  money  l»  required  by  the  foregoing  sections 
of  this  article,  to  be  paid  into  ciurt.  the  court  or  judge  may  dis- 
pense with  the  payment,  and  niny  require  the  party  to  give,  in 
Ifen  thereof,  an  undertaking,  with  two  or  more  Hnrelics,  to  pay 
the  sum  specified,  with  intetwir.  aa  directed  by  the  coort.  If  an 
undertaklag  is  required,  in  addition  to  the  deposit,  both  under- 
takings may  be  contained  In  the  same  inatmmcut,  at  the  eleclton 
of  the  i>arty  applying  for  the  injunction. 
Id.,  I  146,  iBi'd. 

I  SIS.  IIader*afelBK  »d  deposlti  wben  dlspcBBcd  wltb. 

The  foregoing  Bectiona  of  this  artirle  do  not  apply  to  a  case, 
where  an  Injunction  order  is  applied  [or,  to  niny  proccedinRS  in 
another  action,  on  the  ground  that  a  Judgment,  vcrdirt.  report,  or 
dedslon  therein  was  obtained  by  actual  fraud.  In  that  case,  the 
Gonrt  or  judge  gnutiiiB  the  injunction  order  may  dlipeiue  witA 
Oft  1« 
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r  tbe  execution  of  ao  undertaking,  except 


I  «1«0.  [Am*d,  1ST7.]    Secvrltr  In  other  eaatta. 

Where  special  prorision  la  not  otberwise  made  by  law  for  the 
aeoirity  to  be  given  upon  an  injanctioa  order,  the  party  applying- 
thereTor  must  give  aji  iiudertHking,  ciecoted  by  him,  or  by  one  or 
more  sureties,  an  the  conrt  or  judjce  directs,  to  the  effect  that 
the  pliiibtitt  will  pay  to  the  pnrty  enjoined,  Buch  damagee,  not  ex- 
ceedliiK  a  sum.  specified  in  tAe  iiodertakinK,  aa  he  may  Hustain  by 
reason  of  the  injunction,  ir  the  conrt  naally  decides  that  the 
plaintiff  waa  not  entitled  thereto. 

The  toreKoing  proTiaions  of  this  article  do  not  affect  ftoy 
apeciul  statutory  provieion^  whereby  security  upon  grautiug-  an 
injunction  order  may  be  dispeiieed  with,  iu  a  pnrtieular  case,  or 
tbe  security  to  be  given  in  a  particular  case  is  otherwise  regulated. 

I  «is».   [Repealed,  1877.] 

I  ess.   [Am'd,  ISTT.)     DHBUvea.  how  ■■eertolned. 

The  damases,  sustained  by  reaaon  of  an  injunction,  may  be 
•ascertained  and  determined  by  the  court,  or  by  a  referee,  ap- 
pointed by  the  court,  or  by  a  writ  of  inquiry,  or  othelrwise,  aa  the 
ciinrt  Hhall  direct:  and  the  decision  of  the  court  theren|>uu,  or  an 
order  eonfirmiuR  the  report  of  the  referee,  is  concluBive,  as  to  the 
aniiiuiit  of  those  duuiajtes,  upon  nil  the  peraons  who  have  exe- 
cuted the  undertaking,  unlesa  it  is  reversed  upon  appeal.  The 
court  niH^',  in  its  discretion,  direct  that  tbe  Hilrelles  have  notice  of 
the  bearing,  or  of  an  appeal,  and  may  prescribe  the  time  and 
manner  of  giving  them  notice. 
Co.  Proc.Iut  nDl«Dc«offlKlBnil«».aDi1partof  IHS,IB.B.  UD. 

1  034.  [»■»•««■  BiMtBlaed  by  >  third  peraoM. 

WhiTe  the  defendant  enjoined  was  an  oHicor  of  a  corporation, 
or  jolnt-atock  asaociatiou,  or  a  iHiilee,  agent,  trnstee,  or  other 
representative  of  another,  and  the  dnmaiiea,  suatained  by  him, 
are  le»s  than  the  sum  specifie<l  iii  the  undertaking,  tbe  court  or 
the  referee  may  also  separately  ascertain  and  determine  the  dam- 
agea  sustained,  by  reason  of  the  injunction,  by  the  corporation, 
association,  or  person,  whoin  the  clefendant  represents,  to  an 
amount  not  exii-ediug  the  surplus  of  the  sum  specified  iu  the  un- 
dertaking; and  those  damages  may  be  recovered  iu  a  separate  ac- 
tion, brought  as  prescribed  in  the  next  section. 

I  Bits.   Action  an  the  nnderluklns. 

Where  the  dnmngea  have  been  ascertained  by  the  decision  of 
the  eonrf.  or  the  confirmation  of  a  referee's  report,  as  prescribed 
In  the  last  two  sections,  any  person,  entitled  to  the  benefit  of  an 
undertaking,  executed  pursuant  to  the  provisions  of  this  title, 
may  bring  an  action  thereon,  without  further  leave  of  tbe  court. 
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ARTICI^   TsntD. 

VarattTtg  or  modyfying  cm  ifijuneHim  order, 

e.  SB,  .A^llntion   to  Ticate  or  modl^,   wlOiinit  notln. 

Ob'.  ivben  vi^c  Lnadon  nol  to  prajudlcc  lubasqaeDt  ipiiUaiUM. 
SSS.  Kfw  imdeniklng  IDI7  tw  required. 
«m.  Veciaed  iniw^r  to  Im-te  tba  effect  onlT  at  *n  lOdlTie. 
SS1-SS4.    LIlclH-'Dleu.J 

rKDSte    or   iBodlfT, 

W'btrc  tbo  injLinclion  ordpr  vaa  granted  witbont  notice,  the 
party  eujoine^l  inuy  niiplj,  upou  the  pspiTB  u|>oa  which  it  was 
grants,  for  an  unlet  vucating  or  niodifring  the  injunction 
onier.  Such  an  application  lud;  be  made,  nllhoat  notice,  to  the 
Judge  or  jastice  who  gTHaled  the  order,  ot  who  held  the  term  of 
the  court  where  it  was  granted;  or  to  a  term  of  the  ap|>ellate 
division  of  the  supreme  court.  It  cannot  be  made  witboDt 
DoCice,  to  any  other  jndge,  jastice  or  term,  unless  the  applicant 
produces  proof,  bf  ullidarlt,  tbat^  by  reason  of  the  atmcace  rr 
other  disability  of  the  judee  or  justice  who  granted  the  order, 
the  application  cannot  be  mnde  to  him:  and  that  the  applicant 
will  be  eipoaed  to  great  injury,  hy  the  delay  regnlred  for  an 
itpplicAtion  upon  notice.  The  affida-rlt  must  be  filed  with  the 
clerk;  and  a  copy  thereof,  and  of  the  order  vacating  or  modifying 
the  injunclion  order,  must  bo  eerred  upon  the  plaintiffs  attorney, 
before  that  ordef  takes  effect. 


|«37.  [An'd,  187B.I    Id.)  apon   notice. 

Where  the  injnnction  order  was  granted  without  notice,  or 
where  it  was  grnnted  upon  notice,  with  leave  to  apply  to  vacate 
or  modify  it,  the  party  enjoined  mny  npply.  upon  notice,  to  the 
judge  who  granted  It.  or  to  the  court,  r.t  a  term  where  a  con- 
tested motion  in  the  action  mny  be  heard,  for  an  order,  vnci^tiug 
nr  modifying  the  injunction  order.  Such  an  applicatloD  rjay  be 
founded  upon  the  papers  upon  n'hich  the  injunction  was  gi-anted; 
or  upon  proof  I  by  affidavU.  on  the  part  of  the  defendant;  or 
both.  WTiere  it  is  founded  upon  proof  on  the  part  of  the  de- 
fendant, it  may  l^e  opposed  by  new  proof,  by  affidavit,  on  the 
part  of  the  plaintiff,  tending  to  sustain  the  injunction. 
0>.  Pnc,  U  Ue  and  OS,  im-d.  Bm  |  6U,  port. 

t  to   tiFcJadlce   ■■bBe«B«Bt 

.  made  as  prescribed 
.  B  papers  upon  which 

the  Injunction  order  was  granted,  does  not  prejudice  a  sulme- 
queut   application,    seasonably    made,    founded    upon    proof,    by 

affidavit,  on  the  part  of  ttie  defendant.  And  the  granting  or 
denial  of  either  application  does  not  prejudice  a  subsequent 
application,  seasonably  made,  founded  upon  the  failure  of  a 
complaint,  which  had  not  l>een  made  at  the  time  of  the  former 


The  granting  or  denial  of  an  application 
in  the  last  section,   founded   only  upon  th 


application,    seasonably   made,    founded    upon    the   failure 

'  ■  'lich  had  not  Iwen  made  at  the  time  of  the  : 

_„ _j  set  forth  a  cause  of  action,  sufficient  to  entitle 

the  plaintiff  to  the  Injanctlon  order,  upon  ooe  pr  faon  KTOundi, 
recited  tberetn. 

»4T 
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1  038.  [Ana'al,   1883  aiUI   1884.]    Hew  Ma«ert«kt*K  mar  k«  - 

UpOD  the  hearing  of  &n  application,  upon  notice,  to  Tscate 
or  modltr  an  lajunctloa  order,  the  coort  or  Judge  may  require 

a,  new  undertaking.  In  the  same  or  in  a  ililferent  sum,  to  be 
elvea  b7  the  plaintiff,  with  the  like  sureticB.  and  to  the  llk« 
effect,  BH  npon  granting  an  original  order.  The  pensons  ciecutiuc 
the  new  undertaking  become  liable  thereon,  an  if  they  had 
executed  it  upoi.  the  granting  of  the  original  order.  The  per- 
sona who  executed  the  original  undertaking,  remain  liable 
thereon,  until  the  new  undertaking  la  giyea  and  approved,  and 
no  louger.  Upon  auch  hearing  the  court  or  judge  may  where 
the  alleged  wrong  or  Injury  is  not  irreparable  and  is  capable 
of  being  adequately  compenHated  for  in  money,  vacate  the 
injunction  order  upon  the  defendant's  eiecuting  an  undertaking 
[a  euch  form  and  amount  and  with  Boch  Riireties  aa  the  court 
or  pudge  shall  direct,  conditioned  to  indemnify  the  plaintiff 
against  any  low  austalned  by  reason  of  vacating  such  injuuclion 

L.  isat,  eh.  toi. 

I  eSO.  VertScd  anawer  to  have  the  effect  oalT  •(  aa  aS. 
4avlt. 

Upon  the  hearing  of  a  contested  application  for  an  injunction 
order,  or  to  vacate  or  modify  such  an  order,  a  verified  answer 
has  the  effect  only  of  an  affidavit. 

I  631.  {Repealed,  1877.J 

I  0S2.  [Repealed,  1S77.] 

I   ess.  [Etepealed,   1877.]    ' 

I  «M-  [Repealed,  1877.] 
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TITLB  lU. 
Attac&mmt  or  propArty. 

\  wben  *  mmnt  of  ■HachnwDt  miy  be  gruted;  (Dd  pro- 


2.  EiiKtitlnc  tbe  wirrtnt,    pcodliie   ihe   ifiIod. 

S.  VBratlng  or  modUjlne  the  wsirant:  aiwharglng  the  «tUchni 

4.  ftesnlallops  wtieR   tbeie   are   tno   or    more   Kimnli  igalni 

C  ProcwdlOBi   adei   JadcnWDt;    rlitlit  of  psrtlea  and   dnllea   0 
■berlS.  after  the  wsrrant  U  ranted  or  tnnnlled,  01  the  a 

aunt  lUdhujed. 

ARTICLH  FIRST. 


ceedinga  ■upon  gratttin^  tM  tame. 

In  actios  agaloat  public  offlceTj*tc..  Fur  pccnUtloa. 


«i2.  ValiOllr  of  ncdertiklDC. 
i  BSfi.  [Ana'd,  IS&B.]    In  what  netlona. 

A  wBiraat  of  attachment  agaiuet  the  properly  of  one  or  more 
defendaats  in  an  action,  loay  tie  KrautM  upon  the  aupUcation 
of  the  plaintiff,  ne  specified  In  the  ueit  section,  where  the 
action  !h  to  recover  a  sum  of  money  only,  hs  dnmascs  for  one 
o;  more  of  the  following  cuuhch: 

;     1.  Breach  of  contract,  express  or  Implied,  other  than  a  contract 
to   marry. 

2.  Wrongful  converBion  of  personal  property. 

3.  An  injury  to  person  or  property,  in  consequence  of  negli- 
gence, fraud  or  other  wrongful  act. 

1^  IBte,  cb.  SIS. 

I  «8e.  [An'd,  1S9B,  ISIW.]  Wh»  mut  be  ahown  ta  procare 
tke  warraat. 

To  entitle  the  plaintiff  to  inch  a  warrant,  be  munt  nhon.  by 
affidavit,  to  the  Batjefnction  of  tlie  judge  granting  the  same,  iii 
follows: 

1.  That  one  of  the  causes  of  action  speeifieii  in  the  last  sec- 
tion exists  against  the  defendant.  If  the  action  is  to  recover 
damages  for  breach  of  contract,  the  alEdavit  must  Hhow  that  the 
plaintiff  is  entitled  to  recover  a  sum  stated  thorein,  over  and 
abore  all  conntCTclaims  known  to  him. 

2.  That  the  defendant  Is  either  n  foreign  corpuratiou  or  not  a 
resident  of  the  state:  or,  if  he  is  a  aatural  penion  and  a  resident 
of  the  state,  that  he  has  departed  therefrom,  with  Intent  to  de- 
rrand  his  creditors,  or  to  avoid  the  service  of  a  summons,  or 
ke«pa  bimeelf  concealed  therein  with  the  like  intent;  or,  if  the 
defendant  is  a  natural  person  or  a  domestic  corporation,  that  he 
or  It  has  removed,  or  is  about  to  remove,  properly  from  tbe  xlntcv 
with  intent  to  defraud  his  or  its  creditors;  or  han  nruii^iu'd,  dis- 
powd  of,  or  secreted,  or  ie  about  to  amigo.  disiiose  of  or  Ht'crete 
property  with  the  Itlie  intent;  or  where,  for  the  purix'^''  of  l»'o- 
cuins  credit,  or  the  exteauoo  of  credit,  ttie  detendutt  Uas  mude 
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a  f»W  statement  in  writinR.  under  bin  own  hand  nr  HiRnaluiv.  or 
under  tbe  band  or  Bifinnture  of  a  duly  nutburiE^  agent,  made 
with  hia  knowierfKe  niid  acqule«oeu<:e  a&  to  bin  auancial  respon- 
■ibllitr  or  atandiDK;  or,  where  the  defend  ant.  beUiK  an  adult  and 
a  resident  at  the  Htute,  bae  been  enntinuoual)'  without  the  stale 
of  New  York  for  more  than  hIx  moiithn  nest  before  the  prantinn 
of  tbe  order  of  publicntion  of  the  xummons  against  him.  and  bxa 
not  DiHde  a  de«iKnation  of  a  ptTKon  upon  wUum  to  norto  a  Rum- 
monii  in  hiK  iK'half.  »k  prewerilM-d  in  section  four  hundred  and 
thirty  at  tbix  ncl;  or  a  deaijfnetion  so  made  no  longer  remnlnH  In 
toTcf;  or  xervlce  u|ivn  the  p^ruon  no  desisiULtcd  caonot  be  mada 
vrithlli  the  state,  after  diligent  effort. 


t  of  nttnchment,  against  the  property  of  one  or  more 

defendants  In  an  action,  may  also  be  granted,  uiion  tbe  Hm}licB< 
tion  of  the  plaintiff,  where  tlie  complamt  demands  judguient  for 
a  sum  of  money  only;  and  It  apiiears,  by  nllidaFit,  that  the 
action  is  UroiiKnt  to  recover  money,  funjs,  credits,  or  other 
property,  helil  or  owned  by  tbe  Slate,  or  held  or  owned,  olfieiiilly 
or  otherwlfie,  for  or  In  behalf  of  a  pnblie  govemniental  interest, 
by  a.  municipal  or  other  public  conurnUoii,  lioard.  officer,  cuh- 
todian.  agency,  or  agent,  of  tbe  State,  or  of  a  cily.  county, 
town.  Tillage,  or  other  diriaion,  aubdiTisign,  de[>artmeat.  or 
portion  of  the  State,  which  (he  defendant  has,  without  right, 
obtained,  received,  converted,  or  disposed  of;  or  in  the  obtaining, 
reception,  payuieul,  couveralon.  or  uisposilion  of  which,  without 
right,  he  nna  aided  or  alielled;  or  to  recover  damages  for  to 
obtaininR,  receiving,  paying,  converting,  or  dUposing  of  the 
same;  or  the  aiding  or  abetting  thereof;  or  in  an  action  in 
favor  of  a  private  person  or  coTl>oratlon,  brought  to  recover 
damages  for  nn  injnry  to  personal  property  where  tbe  liabUity 
arose,  in  whole  or  in  part,  in  consequence  of  the  false  slatcr- 
menta  of  tlie  dcfcndnnt  as  to  bis  r(>aponHibilily  or  credit,  in 
writing,  under  the  band  or  signature  of  tbe  defendant  or  bis 
anthonted  agent,  made  with  hla  knowledge  and  nenniescence. 
In  order  to  entitle  tbe  pi  a  in  tiff  to  a  warrant  of  attachment,  in 
(he  ease  specified  in  this  aecllon,  he  must  show,  by  affidavit, 
to  tbe  satisfaction  of  tbe  Judge  granting  it,  Ibat  a  sufficient 
cause  of  action  exists  agaiust  the  defendant  for  a  sum  stated 
in  the  affidavit. 
U  18M,  fb.  7as. 

f  eSH.  [Am'd,  18T7.]  ^Vkea  and  by  nhoiB  tbe  warraat 
■nay  l>e  srauled. 

The  warrant  may  be  granted  by  a  Judge  of  the  court,  or  by 
any  county  Judge,  to  accompany  the  summons,  or  at  any  time 
after  the  commencement  of  the  action,  and  before  final  judg- 
ment therein.  Personal  service  of  the  summons  must  be 
made  upon  tbe  defendant,  against  whose  proi>ertr  the  warrant 
Is  granted,  within  thirty  days  after  the  granting  thereof; 
or  else,  before  the  expiration  of  the  same  time,  service  of 
the  Rummona  by  publication  must  he  commenced,  or  service 
thereof  must  be  made  without  the  State,  pursuant  to  an  order 
abtaioed  therefor,  aa  preecribed  In  thli  act;  and  If  pubUcatlOB 


c.  7,  t.  3,  a,  1       ATTACHMENT  OF  PROPERTY.  §§  839-43 

bas  been,  or  is  theroafter  commenced,  tlie  service  musC  b«  made 
complete,  by  the  contiDuauce  thereof. 


'    Co.    PrM.,    1    328.    aiiil    tlic    latter    (art    at    |    23T.    3m 

I  099.   [Am'd,  1877.]    AKdiTttB  to  he  Hied. 

TLe  plaintitf   prornring   the   narrant    muat,    within   ten   daya 
after  the  grantinft  thereof,   cause  the  affiduvita,   upou   «hich   it 
WEE  granted,  to  be  filed  In  [he  otRce  of  the  clerk. 
Co.  rax.,  iMt  HDtence  of  |  220. 

I  640.  Sccarltr  on  obtalnliiB  warrant. 

The  judge,  before  granling  (he  warrant,  must  require  a  writlen 
nndertakioK,  on  the  p&rt  of  the  ptainlifT.  with  eufficicnt  BUretiea. 
to  the  effect,  that  if  the  defendant  recovers  iudgnient,  or  if  the 
warrant  is  vacated,  the  plaintiff  will  pny  all  coBtH.  which  may 
be  awarded  to  the  defendant,  and  nil  dnmneeH,  which  he  may 
BUBtain  by  reaaou  of  the  attachment,  not  exceeding  the  sum 
specified  ill  the  undertaking,  wbich  muat  be  at  leant  iwo  hundred 
and  fifty  dollnra.  But  this  section  does  not  apply  to  a  cBse, 
vhere  the  action  ia  brought  for  a  cause  apcclfietl  In  section  U37 
of  this  act,  or  where  it  is  apecially  ureacribed  by  law  that 
■ecnrity  mny  be  diBpeiwed  with,  or  where  the  aecurity  to  be 
given  ia  apeeialiy  regulated  by  law. 

I  841.   ContrntH  nf  vmrranti  to  wkon  directed. 

The  warrant  must  be  subscribed  by  the  judge  and  the  plaintifTa 
attorney,  and  must  briefly  recite  the  ground  of  the  attachment. 
It  may  bo  directed,  either  to  the  sheriff  of  a  particular  countj, 
or,  generally,  to  the  sheriff  of  any  county.  It  must  require  the 
sheriff  to  attach  and  safely  keep,  so  uiuch  of  the  property, 
within  his  county,  which  Ihe  defendant  has,  or  which  he  may 
have,  at  any  time  before  final  judgment  in  the  action,  as  will 
satisfy  the  plaintiff's  demand,  with  costs  and  expenses.  The 
amount  of  the  pluintifTs  demand  must  be  specified  In  the  warrant, 
as  stated  in  the  affidavit.  Warrants  may  be  issued  at  the  aame 
time,  to  aherlffa  of  different  counties. 
Id.,  i  231.  am'd  BDd  enlnreed.  Sec  ante,  |  ns.  Sec  also  Rule  13. 
I  «4X.   Validity  of  nnd^Ftaltlnfc. 

It  is  not  a  defence  to  an  action  upon  an  undertaking,  given 
npon  granting  a  warrant  of  attachment,  that  the  warrant  wat 
granted  Improperly,  for  want  of  jurisdiction,  or  for  any  othei 
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article:  sbcond. 

.    ExeeutiTig  the  warrant,  pending  the  action. 

Ice.  M3.  [Repea 

pnjpert;r    tu   be   altictied. 
LB  of  owner  or  mfloter  of  TeAtela   by    TFblch  gooda   hate   beta 


vet.  Finding,  not  to  prejndlce  rinht  of  pli 
mo.  PnKHdlBfn  on  cUlm  to  donn'Sdc  n 
Ml.  Appnlwr*  lo  be  iwoni;  Tslnjtloo  to  I 
M2.  UnlerUkliic  lo  be  glien. 


OTO!  Blwriet  iaBT*be  IfnKtwT'to 


1  «4S.    IRopealed,  1877.] 

t  644.  SkerlS  mut  Atlneh  propertr  of  delcndaat. 

The  sheriff  must  immediHtely  execiile  Iho  warraal.  by  levyloi: 
upon  so  much  of  the  iiprsoual  anil  real  properly  of  thp  dofendant. 
within  his  county,  not  pxempt  from  levy  nnd  sale  by  virtup  of 
an  execution,  as  will  uitisfy  the  plBfutiETB  ilemnDd,  with  the 
costs  bhiI  expeoaee.  He  must  take  into  bin  custody  all  books 
of  account,  vouchers,  and  other  papers,  rrtntins  to  tbe  personal 
properly  attached,  and  all  pvidpnci's  of  the  defcndant'H  title  to 
Iha  reni  property  attached,  wliich  he  must  safely  keep,  to  be 
disposed  of.  as  prescribed  in  this  title.  The  sherifT.  to  whom  a 
warrant  of  nttachnient  is  delivered,  may  levy,  from  time  to 
time,  and  as  often  as  is  neceasarj,  until  the  amount,  for  which 
it  was  issued,  has  been  secured,  or  final  judgment  has  been 
rendered  in  the  action.  notwithstandiuR  tbe  expiration  of  his 
term  of  office. 
Co.  Froc..  part  of  |  232,  aDd  2  R.  B.  4.  |  T  <2  Edm.  4),  (u'll 

I  «4S.  WhKt  Interest  In  real  propertr  unr  be  mtt^ehta. 

The  real  property,  which  may  be  levied   upon  by  virtue  of  a 


warrant  of  att.ichroent,   inclndeB   any   iulercet  in   real  propert: 
g  aliened  1 


either  vested  or  not  vested  which  is  capable  ol  beiog  a 
th*  defendant.     (S«e  H  12^3,  18T4.) 
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I  e«&  AttaekaacBt  of  iiKpald  BiibBerlpllou  to  foreign  oor- 

UDd<-r  a  WBTrant  of  sttachmeDt  agaiost  a  foreign  corporatloa. 
other  than  a  corpoTsHoa  created  by  or  under  the  lawn  of  th« 
United  States,  the  eherlff  mar  leTy  upon  the  sum  remaining 
unpaid  u|>on  a  8nb«criptlou  to  the  capital  stock  of  tbe  corporation, 
made  by  a  person  within  the  county;  or  upon  one  or  more 
•hares  of  stock  therein,  held  by  snch  a  person,  or  translerred 
by  him,  for  tbe  purpose  of  SToiding  payment  thereof. 

BnbttltuU  Mr  ptrt  at  L.  181B.  cb.  234,  |  1  (3  Edm.  oeo). 

I  «4T.  Id.t  tntepest  IM  eorpavatlon. 

The  rights  or  shsres  which  the  defendant  has  in  the  stock 
of  an  association  or  corporation,  together  with  tlie  intereeC 
and  profits  thereon,  may  be  levied  upon:  and  the  sheriff's  certifi- 
cate of  tbe  sale  thereof  entitles  the  purchaser  to  the  same 
rights  and  privileges,  with  respect  thereto,  which  the  defendant 
had,  when  they  were  ao  attached. 

Oo.  Pmc.,  I  ast,  and  Soil  timOM  of  I  23T. 

i  048.  [An'd,  1877.]    Id.)  bond,  Bote,  etc. 

The  attachment  may  also  be  levied  upon  a  cause  of  action 
ariaint;  npon  contract;  including  a  bond,  promlssor;  note,  or 
other  instrument  tor  tbe  payment  of  money  only,  uegotiable  or 
othenviM,  whether  past  due,  or  yet  to  i>pcome  due,  executed 
by  a  foreign  or  domestic  goTeramenti  state,  county,  public  officer, 
association,  municipal  or  other  corporation,  or  by  a  private 
ueraoD,  either  witbm  or  without  the  State;  which  belongs  to 
the  defendant,  and  is  fotind  within  the  county.  The  lev;  of 
the  attachment  thereupon  is  deemed  a  levy  upon,  and  a  seiiure 
and  attachment  of.  the  debt  represented  thereby. 

■ttKebed. 

_   __.,     _    ,_    _ust    be   made    as 

follows: 

1.  Upon  real  property,  by  filing  with  the  tli:rk  of  the  county, 
where  it  is  situated,  a  notice  of  the  attnchment,  stating  the 
names  of  the  parties  to  the  action,  tbe  amnunt  of  the  plaintiff's 
claim,  as  stated  in  the  warrant,  and  a  description  of  the  par- 
ticular property  levied  upon.  The  notice  must  be  subHcribeJ  by 
tbe  plalntifTw  attorney,  adding  the  nIBce  addrif^s;  and  must 
be  recorded  and  iudeied  by  the  clerk,  in  the  same  l>ook,  in 
like  manner,  and  with  like  effect,  as  a  notice  of  the  pendency  of 
an  action. 

2.  Upon  the  personal  property,  capaule  of  manual  deliferj, 
including  a  bond,  promissory  note,  or  other  instrument  for  the 
payment  of  money,  by  taking  the  same  into  the  shpHfTB  actual 
cnstody.  He  must  thereupon,  witliout  delay,  deliver  lo  tbe 
person  (rooi  whose  possession  the  property  is  Inken,  if  Hny,  a 
copy  of  the  warrant,   and  of  the  atfidavits  upou   which  it  was 

3.  Upon  other  personal  property,  by  leavinB'  ft  certified  copy 
of  the  warrant,  and  a  notice  sbowitig  the  property  nttnclied, 
with  the  person  holding  the  same:  or.  if  it  cnnHiMtn  of  a  de- 
mand, otbcrthan  as  Kjiecifietl  in  the  Inst  sulidiviMi.in.  wilh  lue 
person  agiiinut  whom  it  e.^Uta;  or.  If  it  connisis  uf  a  riirbt  or 
share  fn  the  stork  of  an  asAociiiliiin  or  cor[>oriitioii.  nr  iiii<ri-^;H 
or   profits   thereon,   wlfb   tbe   president,    or   other   lieail    of   the 
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aging  HKent  tbereoT. 

4.  [Added,  188I*.]  UpoD  property  diBcorer«]  In  any  acClOD 
broufcht  as  prescribed  In  Eubdivisiou  two  ol  section  six  hundred 
and  fi(tj-five  of  this  act,  by  entering  in  tUe  proper  clerk's  office, 
the  jndgment  rendered  in  said  action,  and  thereafter  leiri'iB 
on  said  property  In  the  manner  prescribed  in  subdivisions  one, 
two  and  three  of  this  section. 
Snbitllnle  tor  Oa.  Prat.,   f  3»i  L.  18W.   cb.  BM. 

)  VBO.   Certlflcate  of  dereBdont'a  Interest  to  be  fnrulBlied. 

Upon  tbe  application  of  a  sberifC,  holding  a  warrant  of  attaoh- 
ment,  the  president  or  otlier  head  of  an  aasociation  or  corpora- 
tion, or  the  secretary,  cashier,  or  mnnnEiuR 'agent  thereof,  or  a 
debtor  of  the  defendant,  or  a  person  holding  property,  inclndiug 
a  bond,  promiasorjr  note,  or  other  Instrument  for  the  payment 
of  money,  belonging  to  the  defendant,  muRt  fnruish  to  the 
sberiL.'  a  certificate,  under  bis  hand,  spfcifying  the  rights  or 
number  of  shares  of  the  defendant,  in  tne  stock  of  the  asiocia- 
tiou  or  corporation,  with  all  dividends  declared  or  Ineombrancea 
thereon;  or  the  amount,  nature,  and  description  of  the  property, 
held  for  the  btnefit  of  tbe  defendant,  or  of  the  defendant's  inter- 
est in  property  bo  held,  or  of  the  debt  or  demand  owing  to  the 
defendant,  as  the  case  requires. 


If  a  person,  to  whom  application  is  made,  as  prescribed  in 
the  last  BectJon.  refuaea  to  give  such  a  certificate:  or  if  it  is 
made  to  appear,  by  affidavit,  to  the  satisfHctlon  of  the  court, 
or  a  judge  thereof,  or  the  county  judge  of  the  county  to  wliivh 
the  warrant  is  issued,  that  there  is  reason  to  suspect  that  a 
certificate  friven  by  him  is  untrue,  or  that  it  fnila  fully  to  set 
forth  the  facts,  required  to  ije  shown  thereby;  the  court  or 
judge  may  make  an  order,  directing  lilm  to  attend,  at  a  specified 
time,  nnd  nt  a  place  within  the  county  to  which  the  warrant  la 
issued,  and  submit  to  an  examination  under  oath,  eonctviiiug 
the  same.  The  order  may.  in  the  dhtereliou  of  tbe  court  or 
judge,  direct  an  appearance  liefure  a  referee  named  therein. 
SntBtltute  tor  nnulDder  or  )  230,  Co.  Pr«. 


t  eS2.  [.«in'd.  ItMtd.]  Rlvhls  at  owaep  or  m«aler  ol  veaaela 
br  nlilch  jcooda  hKW  heeii  ahipped. 

Eiceiit  as  otherwise  prescribed  in  the  next  section,  the  owner 
or  master  of  a  Tesaei,  on.lmard  of  which  giiods  of  ii  defendant, 
against  whom  a  warrant  of  attachment  is  Issued,  have  l>een 
shipped  for  trauxportation.  without  reshipment  and  trans- 
shipment in  the  L-iluli',  to  a  poH  or  place  without  the  State, 
may  tranaport  uiid  deliver  them  ac<-i>nliuK  to  their  <]i>8tination, 
notwi I h standing  the  warrant;  unless  the  plaintiff,  his  ageiiv  or 
attorney,  ejecutes  to  lh<'  owner  or  the  master  of  the  vessel,  a 
written  undertaking,  with  aulficlent  sureties,  in  a  sum  specified 
therein,  to  pay  him  all  expenses,  damages,  and  chnrxea,  which 
may  Ik'  incurred  by  him,  or  to  which  he  may  he  subjectetl.  foe 
unlading  the  goods  from  tbe  vessel,  and  for  all  necessary  deten- 
tion of  the  Tcsaei,  for  that  purpose.  The  nnderlnking  must  t>e 
approved,  with  resiHi't  to  its  form,  the  sum  npeeified  therein, 
and  the  sufficiency  of  the  suretiea.  by  a  judge  or  juatice  of  the 
court,  or  the  county  judge  of  tbe  county  wnercln  the  vessel  Is 
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ritaat«<l,  or  in  the  city  ftnd  county  of  Netv-York,  by  a  jualice  of 
the  HUpreme  coart. 

I.    1S8S,    ck.    IMS. 

I  Mas.  FArearolaar  i^etlan  not  to  Hpplr  ■>  eert^lu  eaaea. 

The  last  ft'Clion  doM  not  apply,  nherc  the  owner  or  mo.iler, 
before  tho  ahipmont  of  the  gooda,  had  aettiol  iti formation  of 
the  KTRntlng  bt  the  warrnnt.  or  where  be  has.  In  any  wise, 
oonnived  at  or  been  privy  to,  the  shipment  thereof,  for  the 
parpoRC  of  screenine  them  fri)m'  legal  proeeas,  or  of  hindering, 
delaying,  or  defTauding  creditors. 

I  084.  Bknrlll  aiaat  nakc  iBTeatorj-- 

Tli«  sheriff  tnusl,  innnediately  after  levying  under  a  trarrant 
of  nltachment,  make,  with  the  amixtance  of  two  dialntereBted 
freeholdera,  a  deacrlpUon  of  the  real  property,  and  ft  juat  and 
trae  inTCntory  of  the  pcrHoiial  property,  a|>on  whicii  it  wa.<! 
levied,  and  of  the  booltH,  vonehcra,  anil  other  papers  taken  into 
his  cUBlo<1y,  ■tattnK  (herein  the  estimated  thIu?  of  eaeh  parcel 
ol  real  property  attached,  or  of  the  intereat  of  the  defendant 
therein,  and  of  each  article  of  personal  property,  enumcraltng 
anota  of  the  latter  aa  arc  perishable.  The  inventory  must  be 
signed  liy  tlie  aheriff  and  the  appraiaere:  and  must,  within  live 
dajE  nfli-r  the  levy,  be  filed  ia  the  olSce  of  the  clerk  of  the 
county,  where  the  property  is  attached. 

TlM  flnt  clinw  of  2  R.  B.  4,  |  8  (a  Bdm,  4),  nmS. 

I  aOB.  {Aa'd,  1SH».]    SberlK  Biar  maiBtalu  Kotlona. 

The  sheriff  must,  aubject  to  the  direction  of  the  court  or 
judge,  collect  and  receive  ail  detits,  effects,  and  thinga  iu  action, 
attached  by  him.  He  maj-  maintain  any  oction  or  apceiul  pro- 
ceedinKi  In  hia  name,  or  m  the  name  of  the  defendant,  which 
is  necessary,  for  that  purpose,  or  to  reduce  tu  htM  actual  i>o8h<>ii- 
^on  an  article  of  peraonal  property,  capable  of  manual  tlelivery, 
tint  of  which  he  haa  been  unable  Iu  obtain  possesaion.  Anil  lie 
m*y  diacoutiuue  such  an  action  or  apeeial  uroci'eilinK,  at  such 
time  and  on  ancb  terms,  as  the  court  or  judge  directs. 

Z  Where  the  aummons  was  served  without  the  Slute,  or  by 
pal >lt cation,  pursuant  to  an  order  obtained  tor  tlinl  piirpoae, 
a.)  prescribed  in  chapter  fifth  of  this  act:  and  where  the  defend- 
ant has  not  appeared  in  the  acticiD  (otherwise  Ihau  specially) 
but  has  made  default  and  before  entering  final  judgment,  (he 
dieriff  may,  in  aid  of  such  attachment,  maintain  nn  action 
againit  the  attachment  debtor,  and  any  other  person  or  pcr- 
Bona,  or  agaipst  any  ottier  person  or  peraonj.  to  coraiiel  the 
discovery  of  any  thing  in  action,  or  otni-r  property  belonging 
to  the  attachment  debtor;  and  o'  any  inone.v.  thing  in  action, 
or  other  pro|>erty  due  to  him,  or  held  iu  trnat  fur  him.  or  to 
prevent  the  tranafet  tliereot,  or  the  payuieut  or  delivery  thereof, 
to  lilm  or  any  other  person,  and  the  sneriir  may,  in  aid  of  kucIi 
altachmeiit,  also  muintain  any  otlier  action  against  the  atlneh- 
ment  debtor  and  any  olher  i.eraou  or  |>ersona,  or  agnlnst  any 
other  person  or  persona,  wlilch  may  now  l>e  maintained  by  a 
Jndgnieut  creditor  in  n  court  of  eiinity.  either  before  the  return 
of  an  execution  in  oid  thereof,  or  after  (he  return  of  nn  execu- 
tion nnsotiB6ed.  The  judgment  in  any  of  Ihe  above-menlioneil 
airtioua  must  provide  uud  din>ct  that  the  naiil  property  shall  be 
applied  by    he  sheriff,  to  the  .^atlHf.iction  of  uny  judgment  which 
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1  OSe.  [An'a,  18Tr.]  Prrlahalile  ■•odn  mad  aBlmal*  to  be 
■old. 

If  property  rtttacbed,  other  than  a  TCseel,  ia  pecisliable,  the 
court  oc  judge  mny,  b;  aa  order  made  nitli  oi  witboat  notice, 
as  tie  urgener  of  the  cose  io  its  or  his  opitiion  requires,  direct 
the  Bheriff  to  getl  it  at  pubUe  auction,  and  tbercupou  the  ahcrift 
muHt  8cll  I*:  accordiDgl;.  If  it  consista  o(  live  animalB,  the  Bame 
proceediiitCB  ma;  be  had,  but  such  notice  iball  lie  giveu  to  the 
parlies  to  tlie  action,  ot  the  application  for  the  order  aa  the 
court   or  judge  prescrilwa.     The  order  directing  the   sale   muit 

Eretteribo  the  time  and  place  of  the  sale,  and  notice  thereof  muat 
e  givea  in  such  manner,  and  for  such  time  as  Si  preecrilied  in 
the  order.  The  sheriff  muat  retain  in  his  hands  the  proceeds 
oC  the  sale,  after  deducting  his  expenses  as  allowed  by  tne  court 
or  judge. 
Co,  Proc.,  J  2sa;  and  2  R.  8.  4,  part  ot  ]  0  (2  Edm.  S).  un'd. 

i  <WT,  Claim  ot  proitertri  lioiv  tried. 

If  goods  or  effects,  other  than  a  vessel,  attached  as  the  prop- 
erty of  the  defendant,  are  claimed  by  or  in  behalf  of  another 
person,  as  his  proper^,  the  sheriff  may,  in  hia  discretion,  em- 
panel  a  jtiry  to  try  the  validity  oC  the  claim. 

2  a.  B.  4,  I  10  (3  Edm.  G).    Bee  ||  106  and  IM,  ante. 

1  OKS.  [Aoi'd,  INOfi.]    ProceedlnsB  If  clalmaBt  sBcceedB. 

If,  bf  thei.-  inquisition,  (he  jury  find  the  property  ot  the  goods 
or  effects  to  have  been  in  the  claimant,  it  the  time  of  the  levy, 
the  sheriff  must  forthwith  deliver  them  to  him  ur  hia  agent; 
iinleaa  the  plaintiff  ^'ivea  an  undertaking,  with  sufficient  sureties, 
to  indemnify  the  sheriff  for  the  detention  thereof.  If  the 
undertaking  li  given,  the  sheriff  must  detain  the  goods  or  effects, 
as  the  property  of  the  defendant.  Where  nn  undertaking  Is 
given  to  Indemnify  the  sheriff,  he  :TiH8t,  within  two  dnya  after 
the  giving  of  the  said  r.idertaking,  eitnse  the  aaine  to  be  filed 
'in  the  office  of  the  riurt  out  of  whicls  the  attachment  was 
issued,  and  serve  upon  the  claimant  oi  his  agent,  and  the 
attaching  creditor  or  attorney,  whoc.t  lame  ia  subscribed  to  the 
warrant  of  attachment,  a  copy  of  the  said  undertaking,  with  a 
notice  of  the  juatificntion  ot  the  sureties  thereon.  The  jnati- 
Hcfttion  must  take  place  before  a  judge  of  the  court  oat  of 
whieli  the  attachment  was  isHuod.  nt  time  to  be  specified  in 
the  notice,  which  must  not  be  less  th:iii  two  nor  more  than  five 
days  after  the  serving  of  the  said  ^^ntice.  For  the  purpose  ot 
justification  eneli  of  the  suretie:'  upon  the  undertaking  must 
attend  l)efore  the  jtidge  at  the  time  and  place  mentioned  In 
the  notice,  and  Ih'  eiramined  on  onlh  on  the  part  of  the  claimant, 
or  liis  agent  or  attorney,  toueliing  his  sufficiency,  in  such 
manner  ns  he  judge,  in  his  discretion,  thinks  proper.  The 
eiarajnntion  may  be  adjourned  from  day  to  day  nntil  tt  is 
completed,  but  such  adjournment  must  always  be  to  the  next 
judicial  day.  If  required  by  the  claimant,  his  n^iruee  or  other 
representative,  the  exarainatioti  mus'  be  reduced  to  writing 
and  subscribed  by  the  sureties.  If  the  judge  finds  the  sureties 
sufficient  he  must  annex  the  examination  to  the  undertaking, 
endorse  his  allowance  thereon,  and  cause  the  said  nnderlaklng, 
together  with  the  pTnminnlion  of  the  sureties,  to  be  filed  with 
the  clerk  at  the  court.  Thereupon  the  sherifT  is  released  and 
dipcharged  from  all  further  iiobil-ty,  by  renson  of  the  tal(inj{ 
and  detention  of  the  property  seixed.     When  any  such  under- 

lOO 
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takioK  iball  Iiare  been  approved  and  filed,  as  hereinbefore 
prsTided,  the  i^lerk  of  the  court  in  n-hieb  the  BHme  sliall  be  Hied 
shall  fmmpdialel;  index  the  «ame  la  tbe  geoeral  index  book  In 
his  office  under  the  title  of  the   suit  in   which  the   attachment 


t  BS9.  FlBdlnKi  >»><  to  ("ejadloe  rlstat  of  clalnaot. 

If  the  property  is  found  to  be  la  the  defendant,  the  finding 
does  not  prejudice  the  riglit  of  the  I'loimant  to  bring  an  action, 
to  recover  the  goods  or  effects,  or  the  value  thereof. 

I  oan.  Proceed (iisa  on  clnlin  to  doiBeatlc  vesacl. 

Where  a  vcseel,  belonging  to  a  iiort  or  plnee  in  the  United 
States,  or  a  ahare  or  interetit  therein,  is  attacheil,  the  oonrl  or 
judge,  on  the  application,  within  thirty  days  thereafter,  of  b 
person  claiming  title  thereto,  or  of  his  agent,  must  appoint 
three  indifferent  iieraona  to  mnko  a  valuation  thereof. 
S  B.  s.  e,  t  13  (2  Bdm.  D). 

I  sei.  [Am'd.  18TT.]     ApyrBtacrs  t»  fte  iiwarai  vAloatloa  to 


A  Talnotion  of  a  vessel,  or  of  a  share,  or  interest  therein,  made 
as  prescribed  in  this  article,  must  be  in  writing,  and  subscribed 
by  the  appraisers;  each  of  whom  must  take  and  aubscribe  bu 
affidavit,  annexed  thereto,  to  the  effect,  that  the  valuation  is, 
in  all  respecte,  just  and  fair,  iind  that  the  value  of  the  vessel, 
share,  or  interest,  Is  truly  stated  therein,  according  to  the 
deponent's  belief.  The  valuation  must  be  imme^liately  returned 
to  the  court  or  judge;  and,  after  au  uiidcrinking  is  given,  or 
after  the  expiration  of  the  time  to  give  an  undertaking,  as 
prencrilied    in   the   next   section,    it   must    l>o   delivered    to    th» 

I  082.  IlndertaklBK  to  be  ttlTen. 

Within  two  ddys  pfier  the  valuation  is  returned,  the  claimant 
or  Us  agent  ainj  execute  an  undertaking  to  the  sheriff,  with 
■tilGoient  sureties,  approved  by  the  court  or  judge,  who  must 
itmtifr'ln  twice  the  appraised  vnliie,  to  the  effect,  that,  in  an 
action  to  be  brought  on  the  undertaking,  the  claimant  will 
establish  that  he  was  the  owner  of  the  vessel,  share,  or  interest, 
at  the  time  of  the  levy  thereupon';  and  Ihal,  in  case  of  his  failure 
to  do  so,  he  will  pay  the  amount  of  the  valuation,  with  interest 
from  the  date  of  the  undertaking,  to  the  sheriff;  or.  it  the 
Warrant  is  vacated  or  annulled,  to  the  defendant,  or  bis  |>erBonai 
represent&tive. 
S  R.  8,  0.  1  1*. 

I  •68.  Vvaaali  irheK  to  b«  dlacb>r«ed. 

Upon   such  an   undertaking  being   executed   and   delivered   to 
tbe  sheriff,  the  court  or  judge   must   make  an   order,   directing 
tbe  veasel  or  share  to  be  discharged  from  the  attachment.    There- 
upon tbe  ^erift  mast  discharge  the  same  accordingly. 
M.,  I  IB. 

I  884.  IVbcn  ■BdCFtaliiHa'  to  be  aiiFd. 

The  conrt  or  Judge  may,  upon  the  application  of  eitlier  party, 
at  aoy  tim,  before  the  warrant  is  vacated  or  aunuiieil,  direct 
the  aberiff  to  commeDCe  an  action  upon  the  undertaking,  upon 
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■uch  teftuB  and  conclitioaa,  and  under  such  rcKuUtloiiB,  between 
him  and  the  applicant,  ae  it  or  lie  deems  just.  And  if  the  warrant 
of  attachment  i»  vacated  or  annulled,  the  defendant  In  the 
attachment,  his  asBlsnee  or  peraonal  represent  a  tin.',  maf  com- 
mence Bud  malntaui  an  action  upon  the  undertaking,  or  maj 
be  substituted,  in  place  ol  the  sheriff,  in  au  actigu  pending 
thereupon. 

BabMltnte  tor  S  K.  S.  S,  |  U. 

I  ses.  Detencr  !■  •DCh  an  aotlooi  ylalntlK's  recoTcrr. 

Id  Eiich  an  action,  the  claimant  maj  show.  In  bar  ot  a  recov- 
ery.  that  he  was  the  owner  o(  the  veasel,  share,  or  Interest,  at 
the  time  when  it  wob  allached.  It  judgment  paaaes  against 
him,  the  plaintiff  is  entitled  to  recover  the  amount  or  the  valua- 
tiun,  witb  interest  from  the  date  of  the  undertaking. 

Id.,   1  IT,  min'd. 

I  OUtf.  ForelK*  Tvaavli  hovr  Tslned. 

Where   a   loreign   Teaae],    or   a   share   or   interest    therein,   !b 

attached,  it  must  be  ralupii,  as  prcscrlhed  In  seclions  660  and 
Wl  of  this  act.  njion  the  opplication  of  a  person,  who  makes 
i.ffidavit,  to  the  effect  that  lie  is  the  owner  (hereof,  or  that  he 
ia  the  agent  of  a  person,  naming  him  end  his  residence,  whom 
he  belierea  to  be  the  owner  of  the  Teasel,  share,  or  interest 
attached. 
Id,,  I  IB. 


Id.,  I  IB. 

I  eas.  PlnlMtlS  to  slve  nndertaklDK  with  avrelles. 

Within  three  days  after  the  valuatiou'is  returned,  the  plaintiS 
mast  give,  to  the  person  In  whose  behalf  the  clnlui  is  made,  an 
undcrtakiug,  with  suSicient  sureties,  approved  b;  the  court  or 
judge,  who  must  justify  in  twice  the  apiiralsed  value,  to  the  effect 
that  they  will  pay  audi  damages  as  may  be  recovered  for  selling 
the  vessel,  ahare.  or  interest,  in  an  action  brought  against  the 
■herifF.  or  the  plalnliS  in  the  attachment,  within  three  months 
from  the  approval  of  the  undertaking,  [f  it  appears  therein  that 
the  vessel,  share,  or  interest  belonged,  at  the  time  of  attaching 
it,  to  the  person  in  whose  behalf  the  claim  la  made. 
M..  I  ao. 

t  Oe».   Vcaacli  when  (o  be  dlnchnrved. 

Unless  such  no  undertaking  is  given,  the  court  or  judge  must 
grant  an  order  dUcharging  the  veasel,  share,  or  Intereat  so 
_._.....!    . -t _   1 ..  (iherenpoQ  ij^^  sheriff  must  dis- 


I  STO.  Teraiii  on  ivhicb  debtor  nmr  claln  Teasel. 

If,  after  such  an  undertaking  i*  given  by  the  plaintiff,  the  war- 
rant ia  vacafeil  or  annnlled.  or  the  attachment  is  discharged  as 
to  the  vessel,  share,  or  intereKt,  the  defendant  or  bis  agent  ia 
entitled  to  claim  the  aame.  or  the  proceeds  thereof,  if  it  has  been 
soli},  only  upon  his  abowiog,  to  the  satisfaction  of  the  court  Qt 
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jndge,  that  the  undertaking  has  be«D  discbarged;  or  giTlne  to 
the  plaintiff  an  nndertaking,  with  sufficient  anreties,  approrea  bj 
the  conrt  or  indge,  who  ninat  juitify  in  twice  the  appraised 
Tktiie,  to  the  effect,  that  ther  will  indemnil;  the  plaiatiff  agaiiiBt 
all  charges  and  ezpenseB,  in  consequence  of  the  uudertaJung. 

»  B.  i.  B,  i  23,  ain'd. 
1  «T1.  IVhcn  veanel  to  fte  Bold. 

Il  the  nndertakfng  ol  the  plaintiff  is  not  discharged,  or  he  la  not 
indennnified,  as  prescribed  <n  this  article,  within  one  month  after 
the  defendant  becomes  entitled  to  claim  the  veHsel,  share,  or  in- 
terest, as  sn  prescribed,  it  ma;  be  sold  by  the  sheriff.  In  whose 
cnstody  it  is,  npon  an  order  ot  the  court  or  judge;  and  the  pro- 
ceeds of  the  sale  must  be  paid  to  the  persons  who  esecuted  the 
undertaking,  for  their  Indemnltr. 
M.,  i  a*. 

I  STZ.   The  Mne, 

If  a  claim  is  not  made,  by  or  in  behalf  of  an  owner  of  a  domes- 
tic vessel,  or  of  a  share  or  interest  therein,  within  thirty  dnya 
after  it  is  attached,  or  If  the  proppr  undertaking  is  not  executed 
hj  the  claimant;  or  if  a  claim  is  not  made,  within  that  time,  b7 
or  In  behalf  of  the  owner  of  a  foreign  vessel,  or  of  a  share  or 
Interest  therein;  the  Tessel,  share,  or  Interest,  may  be  sold  by 
the  sheriff,  under  an  order  of  the  conrt  or  judge,  upon  the  appli- 
cation of  the  plaintiff,  it,  in  the  opinion  of  the  court  or  Judi^,  a 
sole  is  necesBai7. 

M..  I  SB. 

t  vn.  The  Mtflie. 

Where  a  share  or  interest  In  a  TesfieT,  foreign  or  domestic,  is 
attached,  if  the  proper  claim  to  It  Is  not  made,  by  or  In  behalf  of 
an  owner  thereof,  within  thirty  days  thereafter,  it  may  be  sold 
by  the  sheriff,  under  an  order  nf  the  court  or  judge,  upon  the 
applkation  of  a  joint  owner,  or  his  agent. 

Id.,  I  2S. 

I  074.  [Am'tl,  187T.]    SheriC  to  keep  property. 

The  sheriff  must  keen  the  property  attached  by  him,  or  the 
proceeds  nf  property  sold,  or  of  a  demand  collected  by  him,  to 
ansn-er  any  judgment  that  may  be  obtained  against  the  defend- 

Co,    Proc.,  p«rt  of  I  MI. 

I  flTS.  flherlfl  nsr  be  directed  to  p«tr  maBeT  Into  «o«rt. 

But  the  court,  upon  the  application  of  either  parly  to  the  ac- 
tion, may  direct  the  sheriff,  either  before  or  after  the  ciplrtttlon 
of  his  term  of  nfflce,  to  pay  Into  conrt  the  proceeds  of  a  demand 
collected,  or  property  sold;  or  to  deposit  them  In  a  designated 
bank  or  trust  company,  to  be  dmwn  out  only  npon  the  order  of 
the  court. 

1  STS.  TAB'd,  1877.1  Whea  he  rntr  be  directed  to  release 
or  deliver  propertr- 

Where  the  prooceds  of  the  property  sold,  and  of  the  demands 
collected  h7  the  sheriff,  esceed  the  amount  of  the  plaintiff's  de- 
mand, with  the  costs  and  expenses,  and  of  nil  other  warrants  of 
attachment  or  eiecntions  in  the  sherifTs  hands,  chargeable  upon 
^  MOie;  the  court,  oi  the  judge  who  granted  the  warrant,  upca 
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the  application  of  the  defendant,  or  of  an  ussiKnee  of,  or  pur- 
chaser from  the  defendant,  and  upon  notice  to  tne  plaintiff,  and 
the  piaintiffn  in  the  other  warrants  or  executions,  ma^,  nt  any 
time  daring  ttie  pendency  of  the  action,  make  an  order  directing 
the  aheriS  to  pay  OTer  the  surplus  to  the  applicant,  and  to  release 
from  the  attachment  the  remaining  real  and  personal  property 
attached. 

I  err.  [Am>d,  l^tt.J  Plaintiff  nmr  brlnv  Bctlon  In  name 
of  kintaelf  end  the   aheriR. 

The  plaintiff,  by  leave  of  the  court  or  judge,  procured  as  pre- 
acribed  in  lli?  next  section,  may  brine  and  maintnia,  in  the  name 
of  himself  and  the  sheriff  jointly,  by  hia  own  attorney,  and  at  hia 
own  eipeuse,  any  action  whicli,  by  the  proviBiuiis  of  this  title. 
may  be  brought  by  the  Bheri£E,  to  recover  property  attached,  or 
the  value  thereof,  or  a  demand  attnebed,  or  upon  an  undertaking 
given  as  prescribed  in  tbia  title,  by  a  person  other  than  the 
plaintiff;  the  plaintiff,  in  his  own  name  and  the  sberirrs  jointly, 
may  also  bring  and  maintain  any  action  which,  by  the  provisionB 
of  BUbdivision  two  of  section  six  hundred  and  Hfty-Sve  of  article 
second  of  this  title,  may  be  brought  by  the  sheriff.  The  sheriff 
must  receive  the  proceeds  of  such  an  action,  but  he  is  not  liable 
for  the  costs  or  expenses  thereof.  Costs  may  be  awarded,  in 
BQch  HD  action,  against  the  plaintiff  in  f' 
against  the  sheriff. 


I  «T8.  Hair  leave  to  brins  aach  action  proeared. 

The  court  or  judge  must  grant  leave  to  bring  anch  an  action, 
where  it  appears,  that  due  uotice  of  the  application  therefor  has 
been  given  to  the  Bheritt;  but,  before  doing  bo,  the  court  or  judgo 
may  require  that  notice  of  the  ai)pliealion  be  given  to  the  plaln- 
tiO.  in  any  other  warrant  against  the  same  defendant.  And  such 
terms,  conditions,  and  regulations  may  be  imposed,  in  the  order 
granting  leave,  as  the  court  or  judge  thinhs  proper,  for  the  du<» 
protection  of  the  riKhts  and  interests  of  all  persons,  interested 
m  the  disposition  of  the  proceeds  of  the  action. 

Id. 

I  «79.   Plaintiff  nutr  be  lolned   with  aherllt,  after  action 

Leave  may,  in  like  manner  and  with  like  effect,  be  granted  to 
the  plaintiff  in  the  warrant,  to  be  joined  with  the  Bheriff,  In  an 
action  brought  by  the  sheriff.  In  a  rase  where  he  might  have 
procured  leave  to  bring  the  action,  as  prescribed  In  the  last  two 
sections.  Upon  an  apjiiication  therefor,  the  conrt  or  judge  may. 
In  a  proper  case,  require  the  plaintiff  to  provide  for  the  expenses 
in  the  Rclion.  already  incurred  by  the  sheriff.  The  application 
must  be  denied,  in  case  of  an  unreasonable  delay  in  making  it: 
or  where  an  application  was  made,  before  the  action  was  brought, 
and  the  plaintiff  neglected  or  refused,  without  a  good  excuse 
therefor,  to  comply  with  the  terms,  conditions  or  regulations,  then 
Imposed. 

I  880.  Jnd«e  (o  direct  aa  (o  maaaaemeMt  •!  aacii  an  ac- 
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Hon,  brought  as  prescribed  in  tbe  last  tbrce  sections,  Q'rect  M  to 
the  coudui^t,  dis(?uutiiiuaDce,  or  aettleioeut  of  the  Bume,  and  as  to 
the  applicaliuii  or  disposition  of  the  moner  or  property  recovered 
therein,  as  Justice  requires. 


D,g,t,ioflb,GoogIe 
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ARTICLE   THIRD. 

Vaoating  or  modifying  th^ warrant;  diMhargingtheattadimatt, 


l«.  WX.  UotlOD  t 


w  n»tloQ  mmt  be  nude;  oppoilDf  11 
^    lR.pe.l«l.l 


e8§.  DodertiklDg 


eea.  I'tnoen  mtj  »pfif  to  dli 
SM.  tlDderuklDg  to  b*  gtren. 
ew.  Onrt  or  iDdie  mar  nKeri 
flse.  Wbcn  plilDtft  •atllled  lo 


r  IDT  iiiiplltntloD,  e 


I  68a.  [Ani*a,  18TT.]  Hotlan  to  TKHte  of  nodlfr  wKrraM, 
or  IncreKae  aeonrltr, 

Th^  defendant,  or  a.  person  who  has  srauired  a  Hen  npon,  or 
Interest  In,  his  property,  after  it  waa  attached,  pia?,  at  any  time 
before  the  actual  application  of  the  attached  property,  or  the 
proceeds  thereof,  to  the  payment  of  a  Judgment  recovered  in  the 
action,  apply  to  vacate  or  modify  the  warrant,  or  to  increase  the 
security,  Rivca  by  the  plaintiff,  or  for  one  or  more  of  those  forms 
ot  relief,  together,  or  in  the  alteraatUe. 
BabMltDte  for  twrt  at  |  Ml.  Co.  PrcK. 

t  083,  Hair  motloa  inaiit  be  ^adet  oypaaliiB'  It  br  aeir 

An  application,  speciQcd  in  the  lilet  section,  may  be  fonndeii 
only  upon  the  papers  upon  which  the  warrant  was  Eranted;  in 
which  caee,  it  must  be  made  to  the  court,  or,  if  the  warraut  was 
Kranted  by  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
out  of  court,  ana  with  or  without  notice,  as  be  deems  proper. 
Or  It  may  be  founded  upon  proof,  by  affidavit  on  the  part  of  the 
defendant:  in  which  casi'.  It  must  be  made  to  the  court,  or,  If 
the  warrant  was  granted  by  n  judge  out  of  court,  to  any  judge 
of  the  court,  upon  notice;  and  it  may  he  opposed  by  new  proof, 
by  affidavit,  on  the  part  of  the  plaintiff,  tending-  to  Bvistnin  any 
ground  for  the  nttncbment,  recited  in  thp  warrant,  and  no  other, 
unless  the  defendant  relies  upon  a  dlscliarKc  In  bankruptcy,  or 
upon  a  discharge  or  exoneration,  granted  In  insolvent  proceed- 
ings; in  which  case,  the  pluiatiS  may  show  any  matter,  in  avoid- 
ance thereof,  which  he  might  Bhow  upon  the  triai. 

I  aS4.  {Repealed,  18TT.] 

I  «8B.  [Hepealed.  1877.] 

I  880.  [Am'd,  IST7.1  fVhen  prior  aiotlon  not  to  prejDdlao 
■nbaeciiieBt  VHotlon. 

The  denial  of  such  sn  application  does  not  prejudice  a  subse- 
quent application,  st-asonably  made,  founded  upon  the  failure  of 
a  complamt  which  had  not  been  filed  or  served  at  the  time  ot 
the  former  application,  to  set  forth  any  of  the  causes  of  action 
mentioned  in  section  635  and  section  637  of  this  act. 
bm  I  we,  utt. 

lex  .  ,   ... 
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I  087.  Defendnnl  may  apply  for  diacharve  of  nttochneBt. 

The  defendant  maj,  at  an;  time  alter  bo  bns  appeared  in  tbc 
action,  and  before  final  judgtnent.  appl;  to  the  Jndge  who  cranted 
the  warrant,  or  to  tile  tourt,  for  an  order  to  discharge  the  attach- 
ment, as  to  the  whole  or  u  part  of  the  proper!;  attached. 

Bolwtlttito  for  1  portion  0(  Co,  Pnjc.,  J  S40, 

I  aSB.  Under* aklnB  to  he  slven. 

Upon  snch  an  application,  the  defendant  must  give  an  nnder- 
taklng,  with  at  leaat  two  sufficient  anreties,  to  the  effect  that  he 
will,  OD  demand,  par  to  the  plaintiff  the  amount  of  any  jndg- 
ment  which  may  be  rerorered  in  tiie  action  agaluM  him,  not  ex- 
ceeding a  sum  specified  In  the  undertakin);,  with  interest.  The 
Slim  BO  specified  must  be,  s.t  least  equal  to  the  amount  of  the 
plaintiff's  demand,  as  specified  in  his  affidavit;  or,  at  the  option 
of  the  derendaiit,  equfil  to  the  nnpralsed  value,  according  to  th* 
inventory,  of  the  property  attached;  or.  If  the  application  Is  to 
discharge  the  attachment,  us  to  n  part  only  ol  the  property  at- 
tached, to  the  appraised  rahie  of  that  portion. 

SntatltiiU  tot  (ba  lint  two  ipatcDce*  of  Co.  PnK.,  |  Ml. 

}  689.   ApplIcatioB  br  one  of  aeirral  dcfsndaata. 

Where  there  are  two  or  more  defendants,  and  an  application 
ie  made,  aa  preacribed  In  the  last  two  sections,  by  one  or  more, 
but  not  by  oil  of  them,  the  unclertnking  must  provide  for  the 
payment  o(  any  judgment,  which  may  be  recovered  againat  any 
of  the  defendants  in  the  action,  unless  the  applicant  makes  proof, 
by  affidavit,  to  the  latisfactiou  of  the  court  or  ittJge,  that  the 


property,  with  respect  to  n  hlch  the  applicalion  is  made,  betonga 
to  him  separately;  In  which  ease,  the  underlaking  mast  proTlde 
for  the  payment  of  any  judgment,  which  may  be  recovered  In  the 


action  against  the  applicant,  either  alone,  or  jointly  wi^  any 
other  defendant.  Wbore  an  applicntion  is  made,  as  prescribed  in 
this  lection,  at  least  two  days  notice  (hereof,  with  a  copy  of  the 
affidavit,  must  be  servi^d  upon  the  plaintifTs  attorney,  who  may 
oppose  the  application  by  proof,  by  affidavit,  that  out-  or  more  o( 
'      other  defendants  own,  or  have  an  interest  in  the  property. 


S 


t  OMt.     [Ara'd,  1877.]    flaretlea  to  Iniitlfr  If  required. 

An  undertaking,  given  aj  prescribed  in  the  last  two  sections, 
must  be  forthwith  filed  with  the  clerk.  4  copy  thereof,  with 
a  notice  of  the  filing,  must  be  forthwith  served  upon  the  plaintiff*!! 
attorney:  who  may.  within  three  days  thereafter,  give  notice  lo 
the  sheriff,  that  he  excepts  to  the  snfficiency  of  the  sureties. 
Thereupon  the  sureties  must  justify,  upon  the  like  notice,  and  in 
like  manner,  as  bait  upon  an  arrest:  or  a  new  undertaking  must 
be  given,  with  new  sureties,  who  must  justify  in  like  msnner.  If 
the  plaintiff  does  not  except,  as  prescribed  In  this  section,  be  is 
deemed  to  have  waived  all  objection  to  the  snretiea. 
<30.  Ptoc.,  lart  of  {   Ml,   iim'il. 

I  891.  Bherin  may  retala  property  nalll  J  art  Ideation. 

The  sheriff  ia  responsible  for  the  sufficiency  of  the  sareties;  and 


g§  893-96  ATTACHMENT  OP  PROPERTY,      o.  1,  t.  8.  ».  3 

g  efiX.  ForesolBS  vfovIkIoub  applloable  to  TeanclH. 

The  laHt  live  BWtions  arc  Rpplirablc.  wliero  a  Tesael,  or  a  share 
or  Interpst  thproiii,  is  ailached.  If  it  is  necoasary,  to  euable  the 
deFendant  to  dlscbarKe  the  attachmcut,  tile  court  or  jndge  mar, 
by  order,  slay  an;  proceediug  specified  in  article  second  ot  this 
title,  or  extend  the  time  to  do  any  act  therein  specified. 

)  093.  PArtners  may  apvir  t«  (Hnctaarsv  Btlaehmeat. 

If  a  ivsrrant  of  altftchueiit  is  leTied  upon  the  Interest  of  one 
or  more  partners,  in  (roods  or  chattels  of  a  purtnersblp,  the  other 
partners,  who  are  not  defendarls  in  the  action,  ur  nuy  of  them, 
may,  at  any  time  lieCoro  final  judgineut,  apply  to  tbe  judge  who 
tcrantiHJ  tbi.-  warrant,  or  to  the  court,  upon  an  affldavit  sboning 
the  facts,  for  ati  order  tu  discharge  tbe  atlachmeiit,  as  to  that 

I  894.  [Am-d,  IH77.]    Vadertaklnv  to  be  wlTen. 

Upon  sncb  an  applicntion.  tbe  applicant  must  give  an  ander- 
taking,  nith  at  least  Ino  sufficient  sureties,  to  the  effect  that  they 
.  will  nay  to  the  sUeriCf.  on  demand,  the  amount  of  any  judgment, 
which  may  t«  recovcreil  aBninst  the  partner  who  is  defendant  la 
tbe  action:  or  which  may  be  recoveretl  against  him.  in  any  other 
action,  wherein  the  other  partuers  arc  not  defendants,  and 
wherein  a  warrant  ol  attachment,  or  an  eiecution,  may 
come  to  tbe  sheriCTB  hands,  at  nny  time  before  the  warrant  of 
nttnchment,  which  was  so  levied,  is  vacntcd  or  annnlled;  not  ex- 
ceeding a  Hiioi,  specified  In  the  undertaking,  which  must  not  be 
less  than  the  value  of  the  interest  of  the  defendant,  in  the  ^oda 
or  chattels  seized,  by  virdie  ot  the  attnchmenf,  as  filed  by  the 
court  or  judge.  It  the  value,  in  the  opinion  of  the  court  or  judge, 
is  uncertalu,  the  sum  shall  be  such  as  the  coart  or  judge  deter- 

f  eBB.   Conrt  or  JmlKe  mar  aicerlala  vnlae. 

For  (he  purpose  of  fixing  tbe  sum,  or  determining  the  anf- 
ficiency  of  the  sureticH,  (he  court  or  judge  may  receive  affidnvlta 
or  oral  testimony,  or  may  direct  a  reference. 

g  680.  When  plaintiff  ratltled  to  aollce  •(  anr  Bppllea- 

The  court  or  judge  may  direct,  that  the  plaintiff  have  notice  of 
an  application  for  a  dlBcharge  of  property,  as  prescribed  in  this 
nrticip.  or  of  the  hearing  under  an  order  of  reference,  made  ai 
prencrilied  in  the  last  section;  and  if  the  applicnnt  does  not  ap- 
pear, where  notice  has  been  given,  the  aj^fication  may  be  dis- 
missed «r  denied. 


D,g,t,ioflb,GoOglc 


c.  f,  t.  8,  a.  4      ATTACHMENT  OF  PROPERTY.  gg  697-^1 

ARTICLE  FOURTH. 


TOl,  UndPTlilliiir.    bj    jDiitor   attmhlnc 

-rot.  Jnnloc  plilMlir   nur  tw  (lloirad   t 
TOO.  Slchti  af  third  lod  other  (uUeqneiit  ntlacblng  emUton. 
I  OST.  PrefrmeFB  of  two  or  more  n-BmiitB. 

Where  two  or  more  ivnrrantB  of  attachment,  nBalnst  the  same 
defendant,  nre  iMlTcred  to  the  nheiifF  of  Ihe  same  county,  to  be 
eiecuted.  their  retipective  prefereoces.  and  the  nilos,  where  a 
leTj,  or  (I  levy  and  unle,  have  been  made  under  a  junior  warrant, 
are  Ihe  same,  aa  where  two  or  more  eieeutlons,  against  the  prop- 
etiy  of  the  same  defenfinnt,  are  delirered  to  the  aheriff  of  tht 
aame  county,  to  be  eieented. 
e«_  s  a.  a.  ass.  n  u  mi  is  (2  e^m.  aroj. 

I  «OS,  Rnle  as  to  levr  nnder  a  Janlor  irBrrBnt. 

Where  a  domenlic  vessel,  or  nhare  or  interest  therein,  has 
been  attached,  and  atterwnrds  releaceil.  as  prescribed  in  this 
title;  or  where  the  personal  properly  of  a  purluership,  of  which 
the  defendant  was  a  member,  has  been  attached,  and  the  attach- 
ment afterwards  dlscharped,  ntion  the  applleation  of  another 
partner,  as  prescribed  in  this  title;  another  wnrranr,  against  the 
same  defendant,  shall  not  be  levied  on  the  snme  jproperly.  by  the 
sheriff  of  the  satoe  or  of  any  other  connty,  until  after  the  first 
warrant  hua  been  yacated  or  annulled,  But,  except  as  thus  pre- 
scribed, where  a  second  warrant,  aenlnst  the  snnie  defendant.  Is 
deliyered  to  the  same  sheriff,  he  mnst  execute  it,  by  a  levy  upon 
property  within  hla  county,  nnd  he  mnst  thereupon  take  the  same 
proeeefinga,  ns  if  the  levy  was  made  under  the  first  warrant. 

8ce  ruu.  H  SS2  iDd  OH. 
g  e»B.  [Repealed,  1877.] 
1  TOO.  IKepealed.  1877] 

I  TOl.  VadertaklnK  liy  Janlop  BttaeliliiK  i^redltor  to  pre- 
T«Bt  release  of  torelCK  Teasel. 

Where  a  forcifm  veesel.  or  a  share  or  interest  therein,  hns  been 
attached  and  valued,  aa  jirescrihed  in  article  second  of  this  title. 
and  the  plaintiff,  in  the  first  warrant  of  attachment,  fails  to  Rive 
an  nndertnking  to  prevent  the  release  thereof,  the  court  or  jni'ee 
may  Rrant  to  the  plalntlH  in  a  second  warrant,  then  in  the  sher- 
iff's hands  for  eiecutlon,  an  eitonsion,  of  not  more  than  three 
days  thereafter,  within  which  to  fnrnish  an  nndertaking,  In  nil 
respects  like  the  one  to  be  furnished  by  the  first  plaintiff.  And  if 
he  furnishes  it.  within  that  time,  he  has  the  snnie  rinhts  nnd 
privileges,  and  Is  suhiect  to  the  same  dntii>R  and  liahilities.  with 
reapeot  to  the  veiwel  and  its  proceeds,  and  the  subsequent  proceed- 
loca  relating  thereto,  aa  It  his  was  the  flrst  warrant. 
1«5 
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I  TOa.  Ral«  as  to  BobBeqant  attachmcat  of  topeicn  Ten- 
■el. 

If  a  foreign  tcsbsI,  or  a  aliarc  or  interest  tlieri?iD,  has  been 
attached,  and  aflerwanlB  releaBed,  by  reiiHoii  of  tbe  failure  of  Uie 

filaiiititE,  in  the  first  or  the  eecuud  warraut,  to  give  au  uiidertult 
og  to  prevuiit  the  releasei  it  Eliall  not  be  uKiiiii  attafhi-d,  uoder 
a  warraut  agaiust  the  Eume  dpfetidaot,  which  haa  been  delivered 
to  the  aherifi  of  the  ^ame  count;,  tiefore  the  pxpiration  of  the 
time  within  wiiicb  the  undertukiug  Bbouid  have  been  furnished. 
But  it  may  be  a^ain  aUached,  under  a  Btibseqiient  warraal 
against  the  same  defendant;  in  whicii  cnae,  tho  pininliff  therein, 
and  tbe  plaintiff  in  each  warrant  Bubeequeutl;  delivered  to  the 
sheriff,  hare  tbe  Bame  lightB,  and  priTileRes,  nnd  are  RUbject  to 
the  same  duties  and  llBbilities,  with  reRpect  to  the  vessel  and  ita 
proceeds,  and  the  subsequent  proceedings  relating  thereto,  as  if 
tbe  warrant,  under  which  it  was  attached,  was  the  first  warrant. 

I  T03.  RiKtatB  of  Jaalor  plalatiS  In  action  hr  aenlor  plala- 
tift  and  ■herllt  Jointly. 

Where  the  plaintiS  in  a  warrant  of  ottachment  has  commenced 
an  action,  in  the  name  of  himself  and  the  sheriff  jointly,  as  pre- 
scribed in  this  title,  a  plaiutiC  in  a  junior  warrant  mn;  apply  to 
the  court  or  judge,  to  direct  as  to  tbe  conduct,  diHCoutinaance,  or 
settlement  of  the  same,  or  to  impose  terms,  conditions,  and  regu- 
lations OB  to  the  continuance  thereof.  In  the  interest  of  •the 
applicaot:  and  such  order  may  be  made  thereupon,  as  justice  re. 
quires.  If  the  first  warrant  is  vacated,  or  the  attachment  there- 
under Ib  released  or  discharged,  without  affecting  the  cause  of 
action  proHccuted  by  the  plaintiff  therein  and  the  sheriff  jointly, 
the  plamtiff  in  the  warrant  next  in  order,  may  upon  his  own  ap- 
plication, be  Bubatituted  as  joint  plaintiff  with  the  sheriff,  by  an 
order,  made  as  upon  an  application  for  leave  to  bring  such  an 
action. 
sm  h  sn-eso,  ute. 

I  T04.  Jnalor  plaintiff  nay  be  allowed  to  oolalaenoe  ac- 
tion iolntlr  with  •lieFlS. 

A  plaintiff  in  a  second  warrant  nay  apply  to  the  court  or  Jud8«, 
upon  notice  to  the  plaintiff  in  tbe  first  warrant,  and  to  the  sherifE, 
for  leave  to  bring  and  mniutnin,  in  the  name  of  bimnelf  and  the 
sheriff  joinlly,  Buy  action,  which  might  be  brought  in  the  name 
or  the  senior  plaintiff  and  the  sheriff,  if  it  appears  that  the 
plaintiff  in  the  first  warrant  neglects  or  refuses  to  be  joined  with 
the  sheriff  in  such  an  action,  or  to  comply  with  the  terms,  condi- 
tions, and  regulations,  imposed,  either  upon  grniiting  him  an 
order  for  that  purpose,  or  upon  the  hearing  of  nn  application, 
made  as  nrescribed  In  this  section,  Ibe  court  or  judge  mny  grant 
to  the  plaintiff  in  tbe  second  warrant,  leiive  to  bring  and  mnintnin 
such  nn  action,  in  the  name  of  himaelf  and  tbe  sheriff  jointly. 
with  like  effect,  as  If  Lis  was  the  first  warrant. 

f  70S.   Rlaht*   of  third   and   other  ■nbaeqaent   attacblnti 

TVherp  there  are  more  than  two  warrants  of  attachment,  against 
the  same  defendant,  the  plnlnliffs  In  the  third  and  each  subse- 
quent warrant  have,  nccording  lo  their  rcKpeellve  priorities,  tbp 
same  rights  and  privilegps,  as  againgt  the  plnlnfiffs  in  nil  spnior 
warrants,  which  the  plaintiff  In  the  second  ' 
agaioBt  tbe  plaintiff  in   the  GrKt,  and   are  subject  t 
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duties  B.Dd  liabilities;  except  that  a  second  eitenBlcm  of  the  time, 
within  which  to  ruraith  an  undertakius  to  prevent  the  release  of 
a  rorelRD  Tesnel,  or  a  share  or  interest  therein,  aball  not  be 
Kmnted.  And  the  plaintiffs  <n  two  or  more  junior  warrants  ot 
attachment,  may,  by  ajrreement  among  tbemselres,  take  jolntir, 
and  for  their  common  benefit,  an;  proceeding,  permitted  b;  this 
title  to  be  taken,  by  the  plaiatlff  In  a  second  or  subsequent  war- 
rant of  attachment;  provided  tbat  it  does  not  Interfere  With  the 
preterentlal  or  other  right  of  an  intermediate  plaintiff. 
I6T 
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ARTICLE  FIFTH. 

PtvctediugK  after  judgment;  rights  of  parties  and  dutiea  of  the 
sheriff,  after  the  toarrant  U  vacated  or  annvUed,  or  the  altaeh- 
meft  diaeharged. 

«v.  700.  KiecntloD  to  IMue  to  Bb«rUt  nbo  bai  IcTlcd. 

TOT.  Wben  ludeniE'nt  cnfomuble  onlj'  agalaat  ■tliieb«d  piopeit;. 
lUH.  Judgment  Id  Ibr  prtm^lpal  ictlon;  luw  ullie«d. 


g  TOO,  Bic-CDtlon  to  Ibbdc  to  slierlfl  nho  ha'  Irvird* 

Where  a  1<'V]',  iiiid^r  a  warrant  of  Httachment  in  an  dction, 
has  bfi'iL  made,  nn  exec-utiou  aguiugt  property,  u|>on  a  final  judS' 
nient  in  tavor  of  tlie  plaintiff  tbcrpin,  recovered  after  the  expira- 
tion of  the  term  of  office  of  the  Hheriff,  who  made  the  lesy,  must 
nevcrtheleBR  be  directed  to  and*  exeeuted  by  thnl  sheriff,  nnlesa 
another  person  is  designated  by  law  to  complete  the  unfinished 
business  pertaining  to  hia  office;  or,  in  that  case,  M  the  person  bo 
designated. 

1  TOT.  [Atn'd.  18TT.]  IVheB  ]*da:m*n(  eaforocable  only 
aSKlnst    Bttached    property. 

Where  a  defendant,  who  has  not  appeared,  is  a  non-resident  of 
the  State,  or  a  foreign  corporatiou.  and  the  summons  was  serred 
without  the  Stale,  or  by  publication,  pursuant  to  an  order  ob- 
tained for  that  purpose,  an  prescr[l>ed  in  chapter  fifth  of  this  act, 
the  judgment  can  be  enforced  only  against  the  property  which  hw 
been  levied  U|>on,  by  virtue  of  the  warraiit  of  attachment,  at  tha 
time  when  the  judgment  Is  entered.  But  this  section  does  not 
declare  the  effect  of  such  a  Judgment,  with  reapitt  to  the  appli- 
cation of  any  statute  of  limitation. 

I  708.  [Am'il,  18TT.]  Judgment  Im  tbr  prtuclpal  acliBn) 
hOTT  sat  I  ailed. 

Where  an  execution  against  property  is  issued  upon  a  judg- 
ment for  the  plaintiff,  in  an  action  in  which  a  warrant  of  attadn- 
ment  has  t>cen  levied,  the  sheriff  must  satisfy  it,  as  follows: 

1.  He  must  pay  over  to  the  plaintiff  all  money  attacheil  by  him, 
and  the  proceeds  of  all  sales  of  perishable  property,  or  of  any  vea- 
sei  or  snare  or  interest  therein,  or  animals,  sold  by  him.  or  of 
any  debts,  or  other  things  in  action  collected  or  sold  by  him;  or  so 
much  thereof  ns  Is  necessary  to  satisfy  the  judgment. 

2.  If  nny  balance  remains  due.  he  must  sell,  under  the  execu- 
tion, the  olher  personal  property  attached,  or  so  much  thereof  as 
Is  necesHary;  iucUidiug  rights  or  shares  in  the  stock  of  nn  asso- 
ciation or  corporation,  or  a  bond  or  other  inHlninient  for  the  pay- 
ment of  money,  executed  and  issued,  with  the  Interest  coupons 
annexed,  iC  any.  by  a  government.  ftnU:  cnniily,  public  officer,  or 
municipal  or  oiher  corporntiou.  which  is  in  terms  neKolinble.  or 
payable  to  the  bearer  or  holder,  the  principal  whereof  Is  not  then 
payable;  but  not  including  any  other  debt  or  thing  In  action.  If 
the  proceeds  of  thnl  property  ore  insuHieient  1o  satisfy  the  Judg- 
ment,  and  the  execution  requires  him  io  satisfy  it  out  of  any 
other  personal  property  of  the  .defendant,  he  mgst  sell  the  per- 
sonal property,  upor-  n-hirh  he  has  levied  by  virtue  ot  the  execu- 
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Uon.  If  the  procecda  of  the  [»ersonBl  property,  applicable  to  tlie 
execution,  arc  iDBiifficifnt  to  satisfy  (he  judgmeut,  the  BberiS 
muBt  Bell,  uDil«r  the  eiecutiou,  all  the  risbt,  title,  and  interest, 
which  the  defendatit  bad  in  the  re&l  property  attached,  at  the 
time  n-heD  the  notice  was  filed,  or  at  any  time  aftervrerdi,  t>efore 
resorling  to  any  other  real  properly. 

3.  If  peraonal  property  aitacbed,  belouaiog  to  the  defeudaat, 
has  pasacd  out  of  the  hands  of  the  sheriff,  without  baTing  been 
sold  or  converted  into  money,  aud  (he  attachnient  has  not  been 
disehatsed  as  to  that  properly,  he  muiit.  If  pruclicable,  regain  pos- 
•esiioii  thereof;  and,  lor  that  purpose,  he  has  all  the  authority 
nhich  he  had,  to  seize  the  same  under  the  warrant.  A.  perion, 
mho  wilfully  conceals  or  ivitliliolits  Biich  property  from  him,  ia 
liable  to  double  damsKea,  at  the  suit  of  the  party  aggrieved. 

4.  Until  the  judgmeDt  is  paid,  he  may  collect  the  debts  and 
other  thinKB  In  action  attached,  and  prosecute  any  undertakins, 
which  he  baa  taken  in  the  course  of  the  pro<.-iH>dingH,  and  apply 
the  proceeda  thereof  to  the  payment  of  the  jud);meut. 

5.  At  aay  time  after  levying  the  attnclinicut.  the  court,  upon 
the  petition  of  the  plaintilT,  accompanied  with  an  athdavit,  specl- 
tjiug  fully  all  the  proceedings  of  the  sheriff,  since  the  levy  under 
the  warrant,  the  property  attached,  and  (he  dlBposition  thereof; 
and  the  adtdavit  of  the  sheriff,  showing  that  be  has  used  dill- 
mnce,  in  endeavorinn  to  collect  the  debts  and  other  things  in  ac- 
tion attached,  and  that  a  porliuo  thereof  remains  nncoilccted; 
may  dlreet  the  sherift  to  sell  the  rcnininlug  porlion,  upon  such 
(erniBj  and  in  such  manner,  as  it  thinks  proper.  Notice  of  the  ap- 
plication must  be  given  to  the  defcndnnl  s  attorney,  if  the  defenfl- 
aat  appeared  in  the  action.  If  the  summons  was  not  personally 
served  on  the  defendant,  and  heidid  not  appear,  the  court  may 
Qiak«  such  order  aa  to  the  service  of  notice,  as  it  thinks  proper; 
or  may  grant  the  application  without  notJee. 

On.  Pne.,  I  an,  ani'd. 

(  TO».  [Au-d,  ISTT,]  Wkeu  itttacliiUEat  dlBchaFsed,  etc, 
yropertr  to  be  r»tar«A  to  AefendKDt. 

Where  a  warrant  of  attachment  is  vacn(i>d,  or  annulled,  or  an 
attachment  is  discharged,  npon  the  application  of  the  defendant, 
the  aherilT  muit,  except  in  a  case  where  it  is  otherwine  specially 
prcBoriticd  by  law.  deliver  over  to  the  defendant,  or  to  the  person 
enlitled  thereto,  upon  reasonable  demand,  and  ntmii  payment  of 
all  costs,  charges,  and  expenses,  legally  chargeable  by  the  sheriff. 
alt  the  attached  j)creonal  properly  remaining  In  his  hands,  or  that 
porlion  thereof,  as  to  which  the  attachment  [s  diachargcd:  or 
the  proceeds  thereof,  if  it  has  been  sold  by  him. 
Id.,  iMt  KtitcDcc  Of  I  1ST,  ud  part  ol  H  IN  and  2iO.  Sec  I  SMS.  *Dbd.  IZ 
I  TIO.  AddltloDBl  proTlslon  foF  hla  relief. 

^Iiere  the  sheriff  is  required  by  this  title,  to  deliver  attached 
property,  or  the  proceeds  thereof,  to  the  defendant,  he  must  also 
deliver  to  bim.  unless  otherwise  specially  directed  by  ttie  court  or 
judge,  all  books  of  account,  vonchers,  evidences  of  debt,  muni- 
ments of  title,  or  other  papers,  relating  to  the  property,  either 
real  or  peraonal,  or  to  its  proceeds;  together  with  all  undertak- 
ings, relating  thereto,  which  he  has  taken  in  the  course  nf  the  pro- 
ceedings, and  which  have  not  been  fully  Hnlisficd;  esrepi  an  nn- 
dertaking.  given  by  the  defendant,  upon  the  discharge  of  property. 
He  must  also  deliver  a  written  assignment,  duly  nckriowle^lged,  of 
each  UDdertokinK,  so  delivered,  and  of  each  other  instrument,  to 
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which  the  defendant  ii  thus  entitled,  an  BMignineDt  of  which  is 
necessary  to  perfect  or  protect  the  defcudnDt'B  title  thereto.  The 
defendant  must  also,  but  upon  bis  own  application  only,  be  snb- 
•titnted  in  place  of  the  sheriff,  or  the  sheriff  and  the  plalntia 
jotiiily,  iu  au  action  brought  as  prescribed  in  this  title;  but  the 
court  or  judge  may  impose,  as  a.  condition  of  granting  the  order 
of  subslitulion,  such  terms  as  justice  reonires.  with  respect  to 
indemnity  and  payment  of  eipenses.  The  defendant's  right, 
without  respect  to  property  sttaehed  and  not  disposed  of,  and  an 
undertaking,  or  other  instrument,  to  which  be  is  thus  entitled,  are 
the  same  as  those  of  the  sheriff,  while  the  warrant  was  still  In 
force,  except  where  bis  rights  are  specially  defined  or  regulated 

(  711.  OaBcelllKv  BOtloe  attiu-hlBC  rent  proprrtr- 
At  any  time  after  the  warrant  of  attachment  has  been  T&cated 
or  annulled,  or  the  altaehment  bos  been  discharged   as  to  real 
property  attached,  the  court  may,  in  its  discretinu,  upon  the  ap- 

Slieallon  of  an;  person  aggrievt^il,  and  upon  such  notice  as  it 
eema  just,  dlrec^t,  that  any  notice,  filed  for  the  purpose  of  attach- 
lus  the  property,  be  cancelled  of  record,  by  the  clerk  of  the 
county  whore  it  is  filed  and  recorded.  The  eaneellation  must  be 
made  by  a  note,  to  that  effect,  on  tbe  margin  of  the  record,  refer- 
ring to  the  order;  and.  unless  the  order  1b  entered  in  the  same 
clerk's  office,  a  certified  copy  thereof  must,  at  the  same  time,  he 
Bled  therein. 

Co.   PiDc.,  part  of  |  ISi.  im'd  and  enUrged. 

I  T12.  WliwB  aliertlT  to  relarn  TraFni.iit  and  lili  proo«s4- 
lBV>. 

Where  a  warrant  of  attachment  has  been  vacated  or  annniled, 
the  sheriff  must  forthwith  file.  In  the  cierk's  olGce,  the  warrant, 
with  a  return  of  his  proceedings  thereon.  Upon  the  application 
of  either  party,  and  proof  of  the  sheriff's  neglect,  the  coOrt  may 
direct  him  so  to  do,  forthwith,  or  within  a  specified  time. 

Id..  I  3*2,  ini'd,  and  conxilldilcd  vKb  co   mucb  vt  3  B,   S.   IS,  f  M  (1 
Skn.  14).  u  ItllU*  to  tbe  KlDrn  of  Ibr  mirraDt. 
ITO 
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article:  FiRar. 


TIfl.  Cansla  rerelreii  nuf   hotd  real  propartT. 
I  TIS.  [Am'd,  IHOS.]    Rc«rlTCF|  nhen  «ppolB(«<t. 

In  addition  to  tlip  cnsos,  where  the  appointment  of  i. . 

Ik  Hp'H;lBl!y  provided  for  by  law,  a  receiver  of  properly,  which  in 
tbe  Htibjeet  of  an  sclioH,  In  the  aupreme  court  or  a  ooaaty  court, 
may  be  appointed  by  the  cotirt,  in  either  of  the  fDllowing  casea: 

1.  Before  final  judgment,  on  the  application  of  a  party  who  e«- 
tsblishes  an  apparent  right  to,  or  intereat  in,  the  property,  where 
it  ia  in  the  poasesiiiou  of  an  adverse  party,  and  there  la  danger 
that  it  will  be  removed  beyond  the  jurisdiction  of  the  court,  or 
lost,  materially  injuretl,  or  destroyed. 

2.  By  or  after  the  final  jmigment,  to  carry  the  Jtldgmrat  into 
effe<rt,  or  to  dlBpose  of  the  property,  according  to  its  directiona. 

3.  After  final  iudgment,  to  preserve  the  proi>erty,  during  the 
pendency  of  an  appeal. 

The  word,   "  property,"  as  used   In  this  section,   Includes   the 
rents,  profits,  or  other  Income,  and  the  increase,  ot  real  or  per- 
sonal property. 
L.  IMS.  cb.  MO. 

}  714,  [Am'd,  ISTD.]  AvpolBtment  ot  re«elTCv)  n*tle*  ot 
appi  t  CK  tl  on. 

Notice  of  an  application,  for  the  appointment  of  a  receiver.  Id 
an  action,  before  judgment  therein,  must  be  given  to  the  adverse 
parly,  unless  be  lias  failed  to  appear  in  the  action,  and  the  time 
limited  for  hia  appearance  has  expired.  But  where  an  order  has 
been  made,  as  prescribed  in  seclion  four  hundred  and  thirty-eight 
of  this  act,  the  court  may,  in  its  discretion,  appoint  a  temporary 
receiver  to  receive  and  preserve  the  property,  without  notice,  or 
Dpon  ft  notice  given  by  pobllcation  or  otherwise,  as  he  thinlu 

sm  t  esi.  port. 

I  TIB.  [Am'd,  ISM.]    Becnritr- 

A  receiver,  appointed  In  an  action  or  special  proceeding,  mnst, 
ttefnre  entering  npon  his  duties,  execute  and  file  with  the  proper 
clerli,  a  bond  lo  the  people,  with  at  least  two  sufficient  sureties, 
in  a.  penally  fixed  by  the  court,  judire.  or  rfferee,  miilclng  the  np- 
polntment,  conditioned  for  the  faithful  diHchnrge  of  his  duties  aH 
reoeiver:  and  the  e^^ecution  of  nny  such  hord  by  nny  fir1"lity  ot 
■nrety  company  anthoriiied  by  the  laws  of  this  Mnte  (o  transact 
business,  shall  be  equivalent  to  the  execution  ot  suld  bond  by  two 
sureties.    And  the  court,  or,  where  the  order  was  made  out  f 
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court,  the  judge  making  tbe  order,  b;  or  pDrsuBnt  to  wbicb  the 
: —  — ^  appointed,  —  *■■-  —   -" — -' 


receiver  was  appomied,  or  nis  BucceBuor  in  ooice,  may,  at  aar 
time,  remoTe  the  receiver,  or  direct  him  to  give  a  new  bond,  with 


,   with  the  like  condition.    Hut  the  tocegolng  provi' 

8  o[  thi«  section  do  not  apply  to  a  cose  where  special  provi' 
Biuu  is  made  by  law,  for  the  security  to  be  giveii  by  a  receiver,  or 
for  increasing  the  name,  or  for  removing  a  receiver.  A  n>ceiver 
who,  having  executed  and  filed  a  bond  as  provided  for  in  this  sec- 
tion, before  preaenling  his  accotintH  as  receiver,  must  give  notice 
to  the  surety  or  sureties  on  his  official  bond,  of  his  intention  to 
present  his  accounts,  not  lesB  than  eight  days  before  the  day  set 
for  the  hearing  on  said  accounting.  The  same  notice  must  be 
given  to  such  surety  or  sureties  where  the  aecounting  is  ordered 
on  the  petition  of  a  person  or  personB  other  than  the  receiver, 
and  in  no  case  shall  the  receiver  s  accounts  be  passed,  settled  or 
allowed,  unless  the  said  notice  provided  for  in  this  section  shall 
have  first  been  given  to  tbe  surety  or  sureties  on  the  official  tmnd 
of  Bueh  receiver. 
Bee  poat,   ||  SlO-Slfl;    du  H  T29-T30.    In  effect  H>l«h  11.  ISOS.    L.  ISM. 

{    119.    [Am'll,    ISOB.]       Certola    reeal-vBTB    bst    kold    f«»1 

A  receiver,  appointed  by  or  pursuant  to  an  order  or  a  judgment, 
in  an  acfion  in  the  supreme  court  or  a  county  court,  or  in  a 
special  proceeding  tor  the  voluntary  dlssolotion  of  a  corporation, 
may  take  and  hold  real  property,  upon  such  fmsts  and  for  sueh 
pnrposes  as  the  court  directs,  subject  to  the  direction  of  the  c«urt, 
from  time  to  time,  respecting  the  disponition  thereof. 
L.  use,  cb.  MSi  U  184E,  ch.  113,  I  1  (4  Edm.  SS2>,  SBl'd. 
ITU 


D,g,t,ioflb,GoogIe 


B.  ?.  t.  i  a.  3  PROVISIONAL  REMEDIES.  g$  717-18 

ARTICt.B  SECOND. 

Deponf,  ddivery  or  eonve^anee  ofpropertj/. 

■m.  n7.  Court  miT  onler  «  dcpD«tt  cc  dtUiBrr  of  pnpertr  In  OUtaln  CHW. 
71B.  Wlwa  ibflrlS  DUf  tskv  mud  coDTeri  vtc^i  'piopartr. 

I  717.  [Aiu'd,  1877.]  Court  iubt  OFder  it  depOBtt  or  «ellT- 
crr  of  |irup«rtr  la  oMtniii  casea. 

Where  It  is  admitted,  by  the  pleading  or  ezamiDation  o(  a  party, 
tliat  lie  has.  In  his  poBBeeHion  or  under  bis  contral,  moner,  or 
other  peraoniil  propertj  capable  of  delWery,  which,  being  the  sub- 
ject of  the  action  or  special  procceBlng.  ia  held  by  him  an  trustee 
for  another  party,  or  ivbich  bclonga  or  ia  due  to  another  party, 
the  court  may,  in  lla  discretion,  grant  an  order,  upon  notice,  that 
It  be  paid  into,  or  deposited  Iti  court,  or  deliverea  to  that  party, 
with  or  witboitt  secority,  subject  ta  the  farther  direction  of  the 

Co.  Pnc.,  put  of  I  Mi,  un'd.    Bee  port,  H  T4S-TM. 

g  718.   IVlirii  ahFrlS  ibbt  tmltr  ud  eoa-VKT,  rto.,  proportr. 

Where  the  court  has  directed  a  deposit  or  delivery,  ai  pre- 
acribed  in  the  last  aeclion:  or  where  a  judgment  directs  a  party 
to  make  a  deposit  or  deliTcry,  or  to  conyey  real  pfoperty;  it  the 
direction  li  disobeyed,  the  conrt,  besides  pusiBluDS  the  disobe- 
dience as  B  contempt,  may,  by  order,  require  the  sheriff  to  take, 
•nd  deposit  or  deliver  the  money  or  other  peroanal  property,  or 
to  convey  the  real  property,  in  contormity  with  the  direction  ot 
the  court. 
Id.,  I  Ml,  tt*  Uflt  MBMaM  bat  MM  (B-d. 
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ARTICLE  THIRD. 

Qetitrcd  '<nd  mUtxlla-neompmvixiont. 

S«.  TIE).  Anvtt,   InlDDctlan,   and   atlschnwat;   irtatD   Dot   to    t>«  snntHI  to- 
T20.  Countecddm.  ptoTlitoiul  remedtei. 

1  71».  [AmM.  1879.]  Arrest,  InjnBetloB,  and  *ttachM*at; 
irlicn  not  ID  be  granted   loselber, 

lA'hi're  apiilicaliou  for  an  order  of  orreBt,  ed  iojunctioii,  sad 
a  wiirraiil  of  attacLmeDt,  or  two  oC  tlium.  1h  m:iilt'.  iu  Ilic  sitine 
action,  atcainst  the  same  defeudaiit;  au<I  it  Bntiafaclorilr  appears 
that,  uutler  the  particular  circutnetauceii  of  the  ciiso.  two  or  all 
of  Ihpm  are  not  neeeasary  for  the  plniutilTa  upcurity,  the  cotirt 
or  judge  may,  in  its  or  bia  diBCretioD,  require  the  plniullff  to 
elect  betn-cen  them.  Where  an  application  is  matlo  to  obtaiii, 
vacate,  modlfr.  or  aet  aaidc  an  order  of  arrest,  injunction  order, 
or  warrant  of  allBclitnent,  (be  court  or  jiuige  miirt  finally  decide 
the  same,  within  twenty  daya  after  ft  is  submitted  for  decision. 

I  no.   [Am'd,  167V.}    Coauter alalia,  proTlalonal  renedtea. 

Where  the  defendant  interposes  a  count crcinim.  and  there- 
□pon  dpmanda  an  affirmnlire  judgment  afcainsl  the  plaiutilf, 
his  rik'ht  to  a  provisional  remedy  is  thp  same  ns  in  an  action 
broUKht  by  him  ainiinst  the  plaintiff,  for  the  eaime  of  action 
Bta(<-d  In  the  counterclaim,  and  demandiue  (he  sami'  jiiilKment. 
And  for  the  purpose  o(  applyins  to  sach  a  case  thi>  provisions 
of  this  act,  the  defendant  is  deemnd  the  plaintiff,  the  plaintiR 
la  deemed  the  defendant,  and  llie  counterclaim  so  set  forth  In 
the  anawer  ia  deemed  the  complaint. 
174 
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MISTAKES,  OMISSIONS,  ETC. 


CHAPTER  VIII. 
Miscellaneous  Interlocutory  Proceedii^s,  and  Regu- 
lations of  Practice. 

nriS    L— Uitaksa,  Oatnlsn,  D<fMti,udlrr*K<larltl«i. 
nrU  IL-  THdar,  Md  atktr  Obnnil  Itwiuiti  to  tla  k»nrm  Partr> 
nTLI  ni, — Pajaamt  of  Xoitr  Into  Ctnxt,  mi  Car*  aad  MipaittloB  n*n«f. 
TCrLI  IT.-  pTonodlati  apon  the  DsBlh  or  DlHbllltj  af  ■  Putr,  or  tkl 

Tniiftr  of  kli  titoieit. 
TITLl    T.-XatloaiaBdOTihne»«nUlT. 
tatM  TL-  MiN>lluM«i  rraatUo  BHiIa»M*- 

TITLE  I. 

MistftkM,  omiaaiona,  d«faota,  kbA  irra^ulAritiBa, 

■m.  m.  Doftea  eurta  br  TCrdlft,  etc.,  IDd  t>T  iDdfrnent, 


I  721.  [Au'd,  1879.]  Defects  cared  br  verdict,  etc.,  snd 
kT  JvdKment. 

In  B  court  of  record,  where  a  verdict,  report  or  decisioD  has 
beeo  rendered,  the  judjcnietit  shall  aut  be  stayed,  uor  Bhall  any 
judgment  of  a  conrt  of  record  be  impaired  or  affected,  bj* 
reaaoD  of  either  of  the  foilowing  imperfect  ion  n,  omiasioae, 
defects  matters,  or  thiuga,  in  the  process,  pleadinga  or  otber 
proceeaingB: 

1.  For  want  of  a  aummonB,  or  other  writ. 

2.  For  any;  fault  or  detect  In  procemj;  or  for  miacoDcelTitig  a 
process,  or  awarding  it  to  a  wrong  officer. 

3.  For  sn  imperfect  or  Inaufficient  return  of  a  sheriff  of  other 
officer;  or  becHuae  an  officer  has  not  aubscrib^d  a  return,  actually 
made  by  blm. 

4.  For  a  variance  between  the  summona  and  complaint. 

5.  For  a  miapleading,  inaufficient  pleading,  or  jeofail. 
8.  For  want  of  a  warrant  of  attorney  toy  either  parly. 

7.  For  tbe  appearance,  by  attorney,  of  an  infant  part;,  if  the 
T^^ict,  report,  or  decision,  or  tbe  judgment,  la  in  his  favor. 

8.  For  omitting  to  allege  any  matter,  without  proof  of  which 
the  verdict,  report,  or  declHion  ought  not  to  have  been  rendered. 

9.  For  It  mistalie  in  the  name  of  a  party  or  other  person;  or 
Id  a  sum  of  money;  or  tn  the  deacription  of  property;  or  in 
reciting  or  atating  a  day,  month,  or  year;  where  tbe  correct 
name,  snm,  description,  or  date  has  t>een  once  rightly  stated.  In 
■ny  of  tbe  plesdinga  or  other  procpediDga. 

10.  For  a  mistake  in  tbe  name  of  a  juror  or  officer. 

11.  For  an  informality  in  entering  judgment,  or  making  up  tbe 
Jodement-roll. 

'    12.  For  an  omiwlon  on 
or  for  any  other  default  o 
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offic-er  of  the  murt,  or  of  a.  party,  Jiis  attorney  or  counsel,  bj 
which  the  adverse  pvtf  has  oot  beea  prejudiced. 

a  B,   3.   42t,    420,    I    T   (2    Bdm.   442,    443);   Iia'd. 
I  T22.  SnoK  defeota  to  be  unpplled. 

Each  of  the  omiHsioiis,  ImperfectionB,  defects,  and  TsrianceB, 
specified  in  the  last  Hsction,  and  any  other  of  like  nature,  not 
being  against  the  right  and  justice  of  the  matter,  and  not  alter- 
lag  the  issue  between  the  parties,  or  the  trial,  must,  when 
neoeisary,  be  tupplted,  and  the  proceeding  amended,  by  the 
court    wherein   the   judgment   is   rendered,    or   by   an    appellate 

Id.,  {  S. 

I  TZ».  (Am'd,  1877.  1»00.]  Ameadiiienls  by  the  esartl 
dlaresardlnv    Inmiiterlol    errors,    etc. 

The  court  may,  upon  tbe  trial,  or  at  any  other  stage  of  tho 
action,  before  or  after  judgment,  [□  furtherance  o(  justice,  and 
on  sui-h  terms  as  it  deems  just,-  amend  any  process,  pleadintE.  oc- 
other  proceeding,  by  adding  or  striking  out  the  name  of  a  person 
an  a  party,  or  by  correcting  a  mistake  in  the  name  of  a  party. 

~  1  mistake  iu  any  other  respect,  or  by  inserting  lu  allegation 
erial  to  the  case;  or,  nhere  the  amendment  does  not  diauge 
substantially  the  claim  or  defeace,  by  conforming  the  pleading 
or  other  proceeiiiuKH  to  the  facta  pro»ed.  And,  in  every  stage 
fit  the  action,  the  court  muKt  disregard  an  error  or  defect,  in 
tbe  pleadings  or  other  proceedings,  Trhieb  doea  not  affect  the  - 
substantial' rights  of  the  adverse  party.  When  amending  a 
pleading  or  permitting  the  serrice  of  an  amended  or  supple- 
mental pleadmg  in  a  case  wblch  is  ou  the  general  calendar  of 
Issues  of  fact,  the  court  maj'  direct  that  the  case  retain  the 
place  upon  such  calender  irhich  it  occupied  before  the  amend- 
nient  or  new  pleading  was  allowed,  and  that  the  proceedings 
had  upon  the  amended  or  supplemental'  pleadingH  shnll  not 
affect  the  place  of  the  i-ase  upon  such  calendar,  or  render  neces- 
sary the  service  of  a  new  notice  of  trial. 

Co.prac.jmMdtbDentciiDWOf  (IH:  tlieiecondcLauM  of  Urn  iMIvr  t«:lli>ii 

I  TS4.  Belief  aKalUBl  anlssloiin,  e(p.  |  ameiiilinenti  to  eon- 
torm  pr4»eeedlnBS. 

Tbe  court  may  likewise,  in  its  discretion,  and  upon  such  terms 
bk  justice  requires,  at  any  time  within  one  year  after  notice 
thereof,  relieve  a  party  from  a  judgment,  order,  or  other  proceed- 
ini^.  taken  against  him  through  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect;  and  raay  supply  an  omission  in  any 
proceeding.  Where  a  proceeding,  taken  by  a  party,  fails  to  con- 
fni-iii  to  s  provision  of  this  act,  the  court  may,  in  like  manner, 
like  terms,  permit  an  amendment  thereof,  to  conform 

,  i  ITt,  amd,    at*  11  TSl,  788,  TB4,  USS. 

t  7ZK.  Retnrna  by  otaoera,  etc 

A  court,  to  which  a  return  is  made  by  a  sheriff  or  other  officer, 
or  by  a  subordinate  court  or  other  tribunal,  ma.v,  in  its  discre- 
tion, direcl  the  return  lo  be  amended,  in  matter  of  form,  either 
before  or  after  judgment. 
iR.S.  4MI«Bdin.  M2). 


wd  upon 
(  lo  the  p 
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I  TZV.  Papern  loaf  or  tTltbli«l(li  kvtr  aapplled. 

Wberf  an  original  pleading  or  paper  is  toat,  or  withheld  by  any 
prrBon,  tbe  court  may  autboriie  a  copy  to  be  filed  and  used,  Id- 
st^ad  or  the  original. 

I  T2T.  Order  of  coart)  irben  acocBanrr  to  *imea4. 

A  procods,  pleading,  or  record,  shall  not  be  altered,  by  the 
clerk  or  any  other  officer  of  tbe  court,  or  by  any  other  persoa. 
without  the  direction  ot  tbe  court,  or  of  another  court  oC  com- 
net^nt  BOthority:  except  in  a  cose  where  a  party,  or  bia  attorpey, 
IS  speciHlly  auUiorizcd  by  law  to  tHneud  a  pleadiuK. 

S  B.  B.  us  (2  Edo.  MS),  and. 

{  T2S.  DlarecardlDS  d*f«e<a  la  afldavlt*. 
Thp  B-ant  of  a  title,  or  a  detect  in  the  title,  of  an  affidavit 
does  not  impair  it,  it  it  Inteilixiblj  refers  to  the  action  or  special 
proceeding,  in  which  it  Is  made. 

Co.  Fine.,  I  «M. 

1 73V.    Certala  bonds,  etc.,  <>rIieB  aafllpleBt. 

A  bond  or  undertakiajt.  required  by  statute  to  be  given  by  a 
peraon,  to  entitle  him  to  a  right  or  privilette,  or  to  lake  a  pro- 
ceediuK,  Is  sufficient,  if  it  fonforms  substantially  to  the  form 
therefor,  prescribed  by  the  statute,  and  does  not  vary  therefrom, 
to  the  prejudice  of  the  rights  of  the  party,  to  whom,  or  (ot 
whose  benefit,  it  is  given. 

a  E.  3.  MS  (2  Bdm.  B70).  im'd. 

f  TSO.  AmeKdlBV  deteeta  In  bOBda,  eta. 

Wbere  such  a  bond  or  undertaking  is  defective^  the  court, 
officer,  or  body,  that  would  be  authorised  to  receive  it,  or  to 
entertain  a  proceeding  in  consequence  thereof,  if  it  was  perfect, 
may,  on  the  application  of  the  persons  who  eiecnted  it.  amend 
it  accordingly;  end  it  shall  thereupon  be  valid,  from  the  time 
of  ita  execution. 

M..  I  M,  aoi'd. 

U  ITT 


D,g,t,ioflb,GoogIe 
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Tander,  and  other  offore  and  r«qiieaU  to  the  »dv«ra«  pwtf, 

732.'  AmoiSt 'lo^bB*  puiil  iDto  mart, 
783,  Effiwt  of  sufflcrent   tendai. 


T*l-712.'[Kep.iil«U      ""'  "  "■"  " 

t  731.  Tender  atter  Bait. 

Where  the  complaint  demands  judKuieat  for  a  Bum  of  mooey 
only:  and  the  actlou  is  brooKbt  to  recover  a  sum  certaJn,  or 
which  may  bo  reduced  to  certainty  by  calcuiatiou;  or  to  recover 
damages  (or  a  casual  or  involuntary  persona!  injury,  or  a  like 
injury  to  property;  the  defendant,  or  ItiB  attorney,  may,  at  anr 
time  before  the  trial,  tetider  to  the  plaintiff,  or  hia  attorney,  such 
a  Buw  of  money,  na  lie  conceives  to  be  sufficient  to  make  amends 
for  the  injury,  or  to  pay  the  plaiatiCTH  demand;  together  with 
the  costs  of  the  action,  to  that  time. 

2  B.  S.  553,  I  30  (Z  Bdm.  CTt),  am-d. 

i  732.  (Am'd,  1HT7.]     Avionnt  to  be  p>ld  l>to  rsnrt. 

A  tender,  made  as  prescribed  in  the  last  section,  does  not 
avail  tlie  deffndant.  unleaa  tbe  money  is  accepted,  or  Is  imtd 
into  court,  and  notice  thereof  in  writing  served  upon  the  pujn- 
tifTs  attorney  befor..'  the  trial  and  within  ten  days  after  the 
tender.  If  tbe  plaintiff  takes  out  the  amount  paid  in,  he  accepts 
the  tender. 

I  733.   BBect   of  iinffli^lrnt  tender. 

It  it  appears,  upon  the  trial,  that  tbe  stim  so  tendered  wai 
sufficient  to  pay  the  i>laintiff'a  demand,  or  to  make  amends  for 
the  injury,  and  also  to  pay  the  costs  of  the  action,  to  the  tiiqe 
of  tbe  tender,  the  plaiutiff  cannot  recover  costs  or  interest,  froiB 
the  time  ot  the  tender,  but  must  pay  the  defendant's  costs  from 
that  time. 

I  R.  a.  564.  H  21  iDd  22  (S  Edm.  DT4),  eoiuolliIitM.  Sh  Co.  Pioc.,  |  S6S; 
pi»[,    i   T38. 

t  734.  Wben  to  be  deducted  from  reoo-veFr,  etc. 

If  the  plaintiff  proceeds  in  the  action,  after  accepting  the 
tender,  the  sum  accepted  must  be  deducted  from  the  recovery, 
and  jndfcment  rendered  for  the  reaidue,  if  any;  and,  if  the  tender 
and  aeceptance  do  not  appear  in  the  pleading,  a  memorandum 
thereof  must  be  annexed  to  the  iudement-roll.  The  plaintiff's 
riKbt  to  recover  costs,  and  bis  liability  to  pay  costs  to  the 
defendant,  are  determined  by  the  amount  of  the  residue. 

M..   I  25 

g  73B.  ReqalrlBiT  admliHloD  of  venalneBeBs  of  paper. 

The  ottorney  for  a  party  may,  at  any  time  before  the  trial, 
exhibit  to  the  aftorney  for  the  sdverne  party,  a  paper,  material 
to  the  action,  and  request  a  written,  admission  of  Its  genuineoeH. 


c.  8,  t.  S  TENDERS,  OFFERS,  ETO.  ^  786-W 

U  the  admiiMiioii  is  not  Kiren,  within  tout  dayii  after  the  request, 
and  th«  paper  is  proved  or  udmiiteiJ  ou  the  trliil,  tbe  exveuMea, 
incurred-by  the  party  exhibiting  it,  in  order  to  prove  iln  geiiulne- 
nesa,  iduhI:  be  asvertiiiiied  at  the  trial,  aud  paid  br  itie  party 
retimiug  the  admisBiou;  unless  it  appears,  to  the  satialactiou  ot 
the  eourt.  that  there  was  a  good  reason  for  the  relnsal. 

CO.    Proc,   put   of  1  38S. 

I  736-  OKer  to  llanidBte  da.iiut««B  BSB^lUaaallr. 

In  an  acti^  to  r^oover  damnges  tar  bmch  of  a  cootraet,  the 
detendnnl's  attorney  may,  with  the  snaner,  serve  upon  the 
plaiiitiS's  sttomey,  a  written  offer,  th«i,  il  the  delendaui  tuils 
in  his  defence,  the  dnmapes  may  be  assessed  at  a  specified  sam. 
If  the  plainliff  serves  noiipe,  that  he  accepts  the  offer,  with 
or  before  the  DOtitv  of  trinl,  and  dnmugt's  sre  awarded  to  him 
on  the  Irinl.  Ihey  must  be  assessed  accordingly. 
Id.,  f  3§a. 

I  78T.   [Am'*,  1877.}    Effect  of  fefaaal  of  offer. 

If  the  plaintiEf  does  not  accept  the  offer,  he  cannot  prore  It, 
upon  the  trial.  But  if  the  dcmegeii,  awarded  to  htm,  do  not 
exceed  the  snm  offered,  the  defendant  is  entitled  to  recover  the 
expenses,  necesnarily  incurred  by  him  in  preparing  for  the  trial 
of  the  qnestioD  of  damages.  The  expenses  must  he  ascertained, 
and  the  amount  thereof  determined  bv  the  judge,  or  the  ^eree, 
by  or  before  whom  the  cause  is  tried. 
M..   I    S87. 

I  738.  [Am'd,  1877.]  Defendant's  offer  to  eomproBsUe) 
pPDOcedlncs  thrrcoB, 

The  defendant  may,  before  the  trial,  serve  upon  the  plalntitTs 
attorni^,  a  written  oner,  to  allow  judgment  to  be  taken  against 
him,  tor  a  sum.  or  property,  or  to  the  effect,  therein  specified, 
with  eoRta.  If  there  are  two  or  more  defendants,  and  the  action 
can  be  severed,  a  like  offer  may  be  made  by  one  or  more  defend- 
ants, against  whom  a  separate  Judgment  may  be  taken.  If  the 
pbiintiff,  within  ten  days  thereafter,  serves  upon  the  defendant's 
attorney,  a  written  notice  that  he  accepts  the  offer,  he  may  Sle 
the  summons,  complaint,  and  offer,  with  proof  of  acceptance, 
and  thereupon  the  clerk  must  enter  judgment  accordingly.  I' 
notice  of  acceptance  is  not  thus  given,  the  offer  cannot  be 
given  in  evidence  upon  the  trial:  but,  tf  the  plaintiff  fails  to 
obtain  a  more  favorable  judgment,  he  cannot  recover  costs  from 
the  time  of  the  offer,  but  must  pay  costs  from  that  time. 
Id..   Dart  of  I  SSB. 

f  78V.  [A>1*4|  1877.]  PlalntlVii  offer  to  ooavronslae  oonn- 
trrolnlnii  prooecdlDsa  Ibepeon. 

Where  the  defendant  sets  np  a  couDterclaim,  to  an  amount 
greater  t)lan  the  plaintiff's  claim,  or  sufficient  to  reduce  the 
plaintiff's  recovery  below  fifty  dollars,  the  plaintiff  may  serve, 
upon  the  defendant's  attorney,  a  written  offer,  to  allow  judgment 
to  be  taken  against  him,  for  a  specified  sum,  nlth  costs,  or 
agslnst  the  defendant  for  a  specified  sum:  and  against  the 
plaintiff  for  toats.  It  th5  defendant,  within  ten  days  there- 
after, serrea,  upon  the  plaintiff's  attorney,  notice  that  ha 
accepts  the  offer,  either  party  may  file  the  summons,  complaint, 
unswer.  aud  offer,  or  copies  thereof,  and  proof  of  acceptance; 
and  thereupon  the  clerk  must  enter  Judgment  BccoidiotV'     ^ 
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notice  of  acceptance  ia  not  thus  siren,  the  offer  cannot  be  glvea 
In  evidence,  upon  tbe  tritrl;  but,  if  the  recover;  la  not  more, 
favorable  to  the  defenclant  than  thot  so  offered,  he  will  not  be 
entitled  to  recover  costs  from  the  time  of  the  offer,  but  must  . 
pay  costs  from  that  time. 

Co.  Pioc.,  tamiknder  ot  |  SSfi,   ani'd. 

I  T40.   Offer  Bud  Btteeptaace,  br  -whom  sabaerlbed. 

UnlesB  an  offer  or  an  acceptance,  made  as  prescribed  in  either 
of  the  last  four  sections,  is  subscribed  by  the  party  making  It, 
hlc  attorney  must  aubscribe  tt,  and  annex  thereto  nis  affidavit. 
to  the  effect,  that  be  is  daly  antliorlced  to  make  it,  io  behair 
of  the  party, 

1  741.  [Repealed,  1877.] 

I  T«».  [Repealed,  1877.] 


D,g,t,ioflb,GoogIe 
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I.  Party  bringing  moni'i  Inlo  court  li  dljchii^fd 

I.  CompttuliLT  ot  New-York  lo  luperriw  »d[ninl«tmtioB  of  (mitf.  eti 

S.  Hon*/  ill  be  paid  to  ooonlj-  IreBBurcr,   mad  HcurltW  tWien  Is  h. 


748.  Powfrs  o[  rensin  oD 
701.  Fnnili  or  properly  d 


|T4a.  PsFtr  brlBBluK  moneT-  lata  canrt   ta  dlacbnrsed. 

A  party  bringing  money  into  court,  puriuaut  lo  the  direction 
of  the  court,  is  diiichNrfCPtl  thereby  from  all  further  UabLlity,  to 
the  extent  of  the  money  so  paid  in. 

1744.   [Am'«,     I«oa.    moo.]    Comwtroller    of    Treir-York     ta 

The  comptroller  of  the  Btate  of  New-York  shall  supervise  the 
adminiatration  of  all  the  funds  paid  into  any  court  ol  record, 
and  ahall  prescribe  regulutioiis  und  rules  tor  the  care  aud  disposi- 
tion thereof,  which  shall  be  obaerved  bj  all  parties  interested 
therein,  nnless  the  court  haying  jurisdiction  over  the  same,  shall 
make  different  directions,  by  special  order  duly  entered  in 
accordance  with  section  seven  hundred  and  forty-seyen  of  this 
set;  and  the  comptroller  may  at  any  time  require  suy  eounty 
clerk  or  clerk  ol  any  court  of  record,  to  file  with  any  county 
treasurer  an  oBIcially  certified  copy  of  any  record,  document  or 
paper,  or  extracts  therefrom,  which  he  may  deem  necessary  for 
the  use  of  said  county  treasurer  in  the  administration  ot  such 
fDUds;  the  fees  of  said  clerk  for  making  and  certifying  such  copy 
or  copies  shall  be  a  charge  npon  the  county  where  aucb  records. 
doctunents  or  papers  are  recorded  or  Sled. 

Ll  1(83,  tb.  651.    Id  effect  Bept.  I,  ISM.    L.  IBM.  cb,  S«B. 

I  T4B.  Hoaer'  to  lie  paid  to  connty  treaBarcr,  aad  aeeari- 
tlea  taken  la  bla  name. 

Unless  the  court  othemise  specially  directs,  money,  paid  Into 
court,  muBt  be  pnld,  either  directly,  or  by  the  officer  who  is 
recuired  by  law  first  to  receive  it,  to  the  county  treasurer  ot 
the  county,  where  the  action  is  triable.  Where  it  ia  paid  to  an 
officer,  other  than  the  county  (reasurcr,  he  must  pay  it  to  the 
county  treasnrer,  withla  four  days  after  he  receives  it.  In  the 
dty  of  New-York,  he  must  pay  it  to  the  chamberlain,  within 
two  days  after  he  receives  It.  A  bond,  mortRiiRe,  or  other 
■eeurity,  or  a  certiBcate  or  transfer  of  stock,  taken  npon  the 
Investment  of  money  paid  into  court,  must  be  taken  to  the 
county  treasurer  of  the  county  where  the  fund  belongs,  in  his 
name  of  office:  or  to  snch  other  county  treasurer,  as  the  court 
niedslly  directs.  But  this  and  the  next  section  do  not  prevent 
(M  coort,  apon  the  application  of  a.  ptirly  to  an  ftctloB,  trom 
181 
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!iat  maimer  or  plucc,  moner,  jMiid  iuto  court  iu  tbe 

;  depoaited  or  inieHteU. 

I  1   («  Edm.   G«8),  ■■  vranetl) 
Oie  flnt  two  KaUDC«  at  ^ult 


)  L.  18*7, 


mt  3.  ch.   1,  til.   2.   M  IJ.  : 
ch.  3U0,  I   Tl   (a   B.   &.,   Btl 


I  746.   [Ani'«,   1893.]      Comptroller  to  dcalsnate  bVnlui  of 

All  funds  or  moooys  pnid  into  court  aiiell  be  diJEiOKiteo  in  such 
BHvincH  bank,  triiEt  company,  btiok.  banking  aasociatloa  or  with 
such  bunker,  qb  shall  be  designated  by  the  comptroller,  as  soon 
as  received  by  the  custodian  therpof.  Bnt  the  money  must  be 
deposited  in  the  county  where  the  fund  belongs,  where  it  can 
be  done  conTenicDtly  and  safely  and  with  advantage  to  the 
partici  interested.  The  depositnrics  deaiftnated  shall  pay  a  fair 
rate  of  Interest  and  before  receiving  any  such  deposit  shall 
give  to  the  people  of  the  slate  a  good  and  sulBcient  bond  with 
two  or  more  sureties,  in  sach  form  as  the  attorney-general  shall 
prescribe,  such  bond  to  be  approved  by  the  county  judge  ol  the 
conntf  in  which  such  savings  bank,  bank,  trust  company,  bank 
association  or  banker  shall  be  located,  und  by  the  eomptrollor 
of  the  state,  nud  filed  in  the  office  of  the  comptroller. 
L.  1802,  cb.  ar,l. 

f  T4T.  [An'd,  lS»a.]  PoiT«r  of  CKch  oonrt  to  direct  pbt- 
naeat  or  pet n vest m en t  o(  tta  fondB. 

Each  conrt  may  direct  that  money  paid  into  that  court  in  any 
action  or  proceeding  brought  therein,  or  any  bond,  mortgage 
or  other  security  which  represents  property  belonging  to  any 
suit  or  party  interested  therein,  may  be  paid  ont,  transferred, 
invested,  reinvested  or  deposited  in  any  manner  or  form  that 
appears  to  it  beat  for  the  interests  of  the  owners  thereof.  But 
anch  directions  must  be  embodied  In  an  order  or  decree  of  said 
court,  founded  upon  proper  and  sufficient  evidence  Ralistnetory 
to  the  court  thnt  such  dispoeifinn  of  the  proiierty  is  beat  for  the 
interests  of  the   owners  thereof  or  parties   interested  therein. 

f  748.   [Am'd,  l(t&2.]    Application  sf  pr«oedlnK  iieotlon. 

The  provisions  of  the  last  preceding  section  shall  apply  to  all 
courts  of  record  of  the  state. 

I  T4».    [Am'd,  18TT.]      Power*  of  certain  omoers,  tonohlns 

A  county  treasurer,  or  other  officer,  or  a  guardian,  committee, 
or  other  trustee,  in  whose  name  is  taken  n  liond,  mortKage.  or 
other  aectirity,  or  public  stock,  repreBenting  money,  pnid  into 
court,  In  an  action;  or  to  whom  stock  or  a  security,  or  an  account, 
deed,  voneher,  receipt,  or  other  paper,  represpnting  or  relating 
to  such  money,  is  tmnsterred.  delivered,  made,  or  Riven,  pur- 
suant to  law,  is  vested  with  title  for  the  purposes  of  the  trust, 
and  may  bring  an  action  upon  or  in  relation  to  the  same,  in  hia 
official  or  representative  chnrncter. 

I  TSO.  ProTlBion  relntlnv  tB  dentb,  removBl,  etc.,  o( 
oMeer. 

On  the  expiration  of  the  oilicinl  term  of  a  county  treasurer, 
cr  where  a  vacancy  occurs  in  hia  office,  by  death  or  otherwise, 
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«U  [inblic  Btock,  bonds,  mortgageB,  and  other  secuHtieB  held  b; 
him,  an  prescrllKd  in  this  title,  vest  in  his  ancceBsor  jn  office;  and 
'  bU  money  deposited,  bb  prescribed  In  tliig  title.  In  i  bank,  truit 
connpanr  or  other  depository,  to  his  credit,  vesta  in,  and  moflt 
be  carried  to,  the  accoant  of  Ua  successor  in  office. 
3  B.  S.  ITS.  li  2a  iDd  £T  <2  Edm.  IT8).  conuUdats)  ind  abridged. 

I  TK1.  [Am'd.  I8SS.]  FviidB  or  property  ntrt  to  lie  aarro- 
dered  irlthoat  order. 

No  money,  aeeurity  or  other  propertj-  which  shall  have  been 
placed  in  the  cufltudjr  of  the  rourt  shall  be  surrendered  without 
the  production  o(  a  properly  certified  copy  nt  an  order  of  the 
court,  in  whose  custod;  said  money,  security  or  other  property 
Bllali  bare  been  placed,  duly  made  and  entered,  directing  Niich 
disposition.  Eacli  order  must  be  countersigned  by  the  presiding 
jDdge  by  whose  direction  it  ib  made. 

L.  1§0S.  <A.  SGI. 

1 752.  (AB'd,  189X.]  Aeconnt  booICB)  what  to  be  stated 
therein. 

Every  officer  having  charge  of  moneys,  securities  or  other  prop- 
erty iu  tW  custody  of  the  court,  ahull  keep  a  booli  or  books  In 
which  he  shall  make  an  exact  account  tbereot.  Such  book  or 
Itooks  shall  state  tbe  name  of  the  court,  the  title  of  the  case,  the 
dale  ot  receipt,  from  whom  received,  the  amouDt  of  money,  if 
any,  and  a  description  of  the  Bcciiritles  or  other  property  received, 
If  any,  and  each  addition  of  fntere><t;  qIho  the  date  and  description 
of  pnch  order  for  payment  «nd  the  dntes  and  atnounta  o(  pay- 
ments thereunder  and  to  whom  paid:  also  an  ncconnt  of  each 
change  of  investment,  if  any.  The  provisions  nf  thiti  section  shall 
also  apply  to  sH  hankn  or  trust  companies  holding  any  of  tbe  funds 
referred  to  in  this  title. 

L.  ista.  n.  est. 

I TS3.  [Am'd,   18B2.]    AmbobI  reportB  to  comptroller. 

Kvery  treasurer  or  financial  offlcer  who  haa  in  charge  or  pos- 
■eiBion  or  under  his  control,  money,  ijonda,  stocks,  mortgages 
or  any  other  secnritieB  or  property  as  prescribed  in  this  title, 
ronst  once  in  each  year,  make  a  report  to  the  coniplroller  at 
the  time  and  in  the  form  and  manner  which  he  may  prescribe, 
containing  a  true  statement  of  his  accounts  for  the  preceding 
year  or  from  the  time  of  the  last  report.  This  report  must  be 
Terified  by  the  oath  of  such  officer,  and  must  be  accompanied 
by  the  certificate  of  tbe  proper  officer  of  each  bank  or  trust 
company,  stbtlng  the  exact  amount  on  deposit  with  such  corpora- 
tion to  the  credit  of  each  case  separately.  Such  officer  or  bank 
or  trust  company  shall  furnish  any  additional  report  to  the 
comptroller  or  to  the  court  at  auch  time  and  in  such  detail  as 
nuv  be  reqi^red. 
D,  ISM,  cb.  Wi. 

Ill  8  and  9,  L.  1892,  eb.  651,  do  not  amend  tbe  Code  of  Civ. 
Pro.,  but  relate  to  same  subject  as  the  Code  section  amended  by 
that  act,  and  are  inserted  here  for  convenience  ot  attorneys. 

I  8.  The  comptroller  Is  authorized  to  employ  snch  special  clerk 
or  clerkB  as  he  may  deem  Deceaaary,  to  carry  out  the  provisions 
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of  thja  set;  and  he  shall  cause  an  examination  of  the  b_ 
of  the  olDcerB  referred  to  in  this  act  to  be  made  at  least  a 
each  year,  aod  shall  enforce  the  profisioDS  thereof. 

I  9.  Whenever  any  sum  of  money,  paid  into  court,  shall  have 
remained  in  the  hnnda  of  any  connly  treasurer,  or  of  the  cbam- 
berlain  of  the  city  of  New  York,  for  the  period  of  twenty  years, 
it  shall  be  paid  over  by  such  offlrer  with  ail  aceiiniulatiiraa  of 
interest  thereon,  after  deducting  his  legal  fees,  to  the  treasurer 
of  the  fltate  of  New  York.  The  said  treasurer  shall  pay  such  sum 
to  tine  owner  or  owners  thereof  upon  the  presentation  to  him  of 
the  warrant  of  the  comptroller  therefor.  The  comptroller  shall 
draw  his  warrant  for  such  sam  npon  the  presentation  to  him  of 
an  order  of  the  court  made  in  accordance  with  section  seven  hun- 
dred and  fifty-one  of  the  Code  of  Civil  Procedure  and  upon  dna 
notice  to  said  comptroller,] 

I  794.  Tbvae  provlaloaa  applleable  la  New-York  t*  tb* 
ekBBbvrlBlB. 

Each  provision  of  this  tltte.  relating  to  a  coanty  treasurer, 
applies  to  the  chamberlain  of  the  city  of  New- York,  with  respect 
to  money  paid  into  court,  in  an  action  triable  in  the  city  and 
county  of  New- York,  or  with  respect  to  money,  or  a  bond,  mort- 
gage or  other  security,  or  public  stock,  representing  money  paid 
into  court;  except  where  special  provision,  with  resp«ct  to  the 
BHme,  is  otberwlse  made  by  law. 
ISte 
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ProoMding*  upon  tbe  death  or  dlsabilltj  of  a  partj  or  t&a 
transfar  of  lila  Intareat. 


ir  devolDttoD  et  ll«bl]Ilr- 


res.  lAaa't,  1S91.>     A*tl*Bi  wk«M   ■•(  t«  aba**. 

a  actioD  doea  not  abate  b;  an;  event,  if  the  cause  ol  action 
.  _.  'irra  or  continues.  A  special  proceeding  doea  not  abate  b; 
an;  event,  if  tbe  risht  to  tne  relief  soiisht  in  Buch  special  pro- 
ceediux  survives  or  coalinuee.  bat  this  provisiou  as  to  special 
proceeding  applies  only  to  cases  where  a  party  dies  after  tbts 
act  takes  effect 
a  isei.  ct.  K*. 

taat*r  «t  lutereM,  or  AeTola- 

In  case  of  a  transfer  of  interest,  or  devolation  ot  liabilit;,  tbe 
action  may  l>e  contiaaed.  by  or  against  the  original  party;  unless 
the  conrt  directs  the  person,  to  WQom  the  interest  is  transferred, 
or  upon  whom  the  liability  is  devolved,  to  Ite  sutfstituted  in  the 
action,  or  joined  with  the  orlginsi  party,  as  the  case  requires. 

On.  me..  I  131.  Vm  tlitrd  «eDteD«. 

I  TKT.  tA«M,  lare,  UWl-l  Id.t  wbea  sole  wartr  die*  aad 
aotloB  aarTlTea. 

In  case  of  the  death  ot  a  sole  plaintiH  or  a  sole  defendant.  If 
the  canee  of  action  snrvlves  or  continues,  the  court  must,  upon 
a  motion,  allow  or  compel  the  actiun  to  be  continued,  by  or 
against  hia  represent  a  tire  or  successur  In  interest.  In  case  of 
the  death  of  s  sole  party  to  a  special  proceeding  after  thia  act 
takes  effect,  if  the  right  to  the  relief  sought  in  such  proceeding 
■nrrivefl  or  continues,  the  court  must,  upon  a  motion,  allow  or 
compel  sneh  proceeding  to  be  continued  by  or  against  his  repre- 
sentative or  aacceseor  in  interest.    This  provision  as  to  a  special 
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I    TBS.    [AiB'd,    1ST7.]      Id.|    wben    «■«    of    aeveraJ    tfArtlea 
die*. 

In  case  of  the  death  ol  one  of  two  or  more  plaintiffs,  or  one 
of  two  or  more  detendantB,  if  the  entire  caaee  of  action  sarTlves 
to  or  BKBinst  the  others,  the  action  may  proceed  In  favor  of  or 
against  the  BUrvlvon.  Bat  the  estate  of  a  person  or  party 
jointly  liable  upon  contract  with  others  shall  not  be  discharged 
liy  his  death,  and  the  court  may  make  an  order  to  bring  in  the 
proper  represents tive  of  the  decedent,  when  it  is  necessary  so 
to  do,  for  the  proper  disposition  of  the  matter;  and,  where  the 
liability  is  several  as  well  as  joint,  may  order  a  severance  of 
the  action  so  that  it  may  proceed  separately  against  the  repre- 
sentative of  the  decedent,  and  against  the  sarviving  defendant 
or  defendants. 
]  R.  S.  33a,  I  1  (!  Edm.  401), 


I  7S&.  14.)  when  part  of  esue  of  K«tlon  nrrlvc*. 

Tq  cose  of  the  death  of  one  of  two  or  more  plalntlffa,  or  one 
of  two  or  more  defendants,  if  part  only  of  the  cause  of  action, 
or  part  or  some  of  two  or  more  distinct  causes  of  action,  sur- 
tItch  to  or  against  the  others,  the  action  may  proceed,  without 
bringing  in  the  successor  to  the  rights  or  liabilities  of  the 
deceased  party;  and  the  judgment  shall  not  affect  bim,  or  bis 
interest  In  the  subject  of  the  action.  But  where  it  appears 
proper  so  to  do,  the  court  may  require  or  compel  thp  successor, 
or  a  person  who  claims  to  be  the  auccesHor,  to  be  brought  in 
as  a  parly,  npon  his  own  application  or  upon  the  application  of 
a  party  to  the  action. 

Niibitltute  tor  2  I).  S.  IM.  ISO,  portloiii  of  H  108.  108.  IIS.  IIT.  130.  iin<1 


I  T60,   [Am'd,  I8T».]     The  »me. 

tn  a  case  specified  in  the  foregoing  sections  of  this  title,  where 
such  a  person  applies  in  his  own  behalf,  the  court  may  direct 
that  he  he  made  a  party,  by  amendment  of  the  pleadings,  or 
oAerwise  as  the  case  requires.  Whcru  an  application  is  made 
by  the  plnintiCF,  to  bring  in  such  a  person  as  defendant,  the 
court  may  direct  that  a  supplemental  summons  issue,  and  that 
supiilemeuial  pleadings  be  made.  TVhere  an  application  is 
made  b.v  a  defendnnt  to  bring  in  such  a  person,  the  court  may, 
and  where  the  protection  of  the  applicant's  rights  requires  it, 
must,  permit  the  defendant  to  commence  a  cross  action  for  that 
purpose.  The  cross  action  must  he  brouKht  tn  the  same  court, 
tmless  the  order  otherwise  specially  directs.  If  it  directs  that 
the  action  be  commenced  in  another  court,  the  latter  court  may, 
by  order  at  any  time  after  the  crone  action  is  commenced,  remove 
to  itxeir  the  originni  action,  with  lilte  effect  as  if  it  had  been 
brought  therein.  Unless  the  court  otherwise  direct*,  the  original 
18S 
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actJon   and   the  cross   action  must  be  tried,   and  judgmeat  ren- 
dered therein,  as  if  they  were  one  action. 
Id.  (I  Edm.  lai). 

I  7«I.   Wheii  court  umt  order  actloa  Abated. 

At  any  time  after  the  death  of  the  plalntifi,  or  after  the  mar- 
riage of  the  plaintiff,  where  it  affetts  the  rights  of  either  party, 
the  court  may,  in  its  Uiacretioii,  upon  notice  to  such  peraona  aa 
it  directs,  and  upon  the  application  of  the  adverae  party,  or  of 
a  persoQ  n-hose  intercHt  Is  affected,  direct  tliat  the  action  atrate, 
uiilesa  It  is  continued  by  the  propHr  parties,  within  a  time  speci- 
fied io  the  order,  not  leas  than  six  months,  nor  more  than  one 
year,  after  the  granting  thereof. 

Co.  Pnc.  I  181,  filth  Hn(«r?.  am-d.    See  |  IT3& 
[  7tia.  SpeelAl  Mui«a  ezoepted. 


I  703.  D«ttk  of  pRTtr  after  Trrdlcl,  etc 

If  either  party  to  an  action  dies,  after  an  accepted  offer  to 
allow  judgment  to  be  ta^en.  or  after  a  verdict,  report,  or  decision, 
or  an  interlocntory  jndKment.  but  before  final  judgment  la 
entered,  the  court  roast  enter  final  judgment,  in  the  names  of  the 
original  parties;  unless  the  offer,  rerdict,  report,  or  decision,  or 
the  interlocutory  judgment,  ia  set  aside. 


I  T94.    AMIon  f«r  a  wronv  not  to  Btnte  alter  -rerdlct,  etc. 

After  verdict,  report  or  decision,  in  an  action  to  recover 
damages  for  a  personal  Injury,  the  action  does  not  abate  by  the 
death  of  a  party,  but  the  subsequent  proceedings  are  the  same 
OS  in  a  case  where  the  cause  jjf  action  survives.  And  in  case 
aajd  verdict,  report  or  decision  is  reversed  upou  questiona  of 
law  only,  said  action  does  not  almte  by  the  death  of  the  party 
■gainst  wttom  the  aame  was  rendered. 

f  760.  No  verdict,  etc.,  can  be  (alcea  after  a  partr'a 
death. 

This  title  does  not  authorize  the  entry  of  a  judgment  against 
a  party,  who  dies  before  a  verdict,  report,  or  decision  is  actually 
rendered  against  him.  In  that  case,  the  verdict,  report,  or  deci- 
sion is  absolutely  void. 

3  R.  S.  ser,  I  S  (2  Edm.  wa,  am-d. 


I  T66.  Death,  etc.,  of  vohllc  oflie* 

Where  fin  action  or  speoiat 
by  law,  to  be  brought  by  oi 
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by  B  recelTer,  or  oth«r  trustee,  appointed  by  virtue  of  s  statute, 
bis  death  or  removal  does  not  abate  the  aetion  or  special  pro- 
ceeding; but  the  eame  may  be  continned  by  his  succeuor,  who 
muHt,  upoQ  bia  application,  or  that  of  a  part;  interested,  be 
substituted  for  that  purpose,  by  the  order  of  the  court,  a  copy 
ot  which  must  be  annexed  to  the  Judgment'roll. 

1  R.  B.  SS8,  1  14;  iDd  L.  1SS2,  cb.  S9B,  |  3  (3  Bdm.  «Tt).  coniolUUticd. 
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Kotiona  and  orders  gouendly. 


ITS.  SDbaeqiieiit  npiilJcailsD  tor  order    urtar  dcDlal.  at^,  at  pilcir  (p^ica> 

TTs!  CmU  of  1  moUon;  boir  nrilecteil. 
g  707.   Deaulllan  at  an   order. 

A  direction  of  a  court  or  judge,  made,  an  prescribni  in  this  act, 
m  an  af^tlon  or  Bpecial  proceeding,  must  be  in  writinX;  nnUw 
otherwise  spec E lied  in  the  purticiilar  catie.  Such  a  dircctiou, 
unlesa  it  la  conlaiucd  in  a  judgment,  is  im  order. 

Co.    PiM.,  1  400.  amd. 

I  768.  [An'd,  IftOO.)     Id.)  of  a  mottoa. 

Au  application  lor  an  order  is  n  motion.  Such  aplriication  or 
motion  muat  be  made  to  a  court,  or  to  a  jndtce  or  justice  thereof. 
When  the  defendants  have  made  default  in  appeariuK  in  an 
action  or  proceeding,  qny  applicutioD  or  motion  therein  may  be 
uiade  to  the  court  or  to  a  judge  or  justice  thereof  out  o(  court. 
Where  an;  of  the  defendants  in  an  action  or  proceedings  havi- 
appeared,  all  motions  or  applications  thereafter  made  in  sucli 
action  or  proceedings,  must  be  made  to  the  court,  unless  such 
defeodanta  consent  to  the  making  of  such  motion  or  application 
to  a  judge  or  justice  oat  of  court. 

Id.,  I  MI,  abd.  1.  Ii  IMM.  cb.  MI.     la  «ir«t  Sept.  I.  leoO. 

I  7SS.  [Am'd,  1878.]  Motions  la  naitreBic  conrtf  irhere  t* 
ke  beard. 

A  motion,  opou  notice,  in  on  action  in  the  supreme  court  must 
be  made  within  the  judicial  district  In  which  the  actioD  is  triable, 
or  in  a  county  adjoining  that  in  which  it  is  triable;  except  that 
where  It  la  triable  in  the  hrst  judicial  district.*  the  motion  must 
be  made  in  that  district;  and  a  motion  upon  notice,  cannot  be 
made  iu  that  district  in  an  action  triable  elsewhere.  But  this 
•ection  does  not  apply  to  a  case  where  it  is  specially  prescribed 
by  law  that  a  motion  may  be  made  In  the  county,  where  the 
kpplicant.  or  other  person  to  be  affected  thereby,  or  the  attorney. 
resides. 

Ill..l«:,Mba.l,»m'd. 

I  770.  Hotloiia  In  Hew-Yoric  dly. 

In  the  first  judicial  district,  a  motion  which  elsewhere  must  be 
made  in  court,  may  be  made  to  B  Judge  out  of  court,  except  for  a 
new  trial  on  the  merits. 

i  771.  In  nbaeace  of  Jndse,  motion  mny  be  tranaferred 
to  another  Jadse. 

Where  notice  ot  a  motion  is  given,  or  an  order  to  show  cause 
is  returnable,  before  a  judge,  out  of  court,  who,  at  the  time  fixed 

•Thawonla, "(ba  mMtoa  nint  b«  >nad« In  that  dWtlct,"  orollted  by  onor  la 
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for  the  motioD.  is  or  will  be  absent,  or  unable,  for  bdj  other 
cause,  to  hear  it,  the  motion  may  be  tranBterred.  by  his  order, 
made  before  or  at  that  time,  or  b;  th«  written  stipulation  of  the 
attorneys  for  the  parties,  to  another  judge,  before  whom  It  mifht 
have  been  oHK^nally  made. 
CO.  Pr«.,lil>l,«mM.   SreiK.uU. 

f  T7X.  CAn'd,  1«8S.]  Wh»t  Jndve*  buij  nalce  •rdera  oat 
of  court,  iTltlLoiat  notice. 

3U,  may  be  made  by  a  judse  of  the 
ut  of  i.'Oiirt,  and  withi  '    ' 

. _p«tialiy  deaiKnated  by 

f  the  c        .  ,      . 

inga  after  verdict,  report,  or  decixioti,  by  a  justice  of  the  Hupreme 
court,  or  b^  the  tounty  judite  of  the  county  where  the  action  is 
triable,  or  in  which  the  attorney  for  the  applicant  resides.  Where 
such  an  order  graats  a  provisional  remedy,  it  can  be  vacated  only 
Id  the  mode  specially  prescribed  by  law:  In  any  other  case,  It 
may  be  vacated  or  modified,  without  notice,  by  the  jndge  who 
made  It,  or,  upon  notice,  by  him,  or  by  the  court. 

eb-tfe. 

I  778.  Tbo  oame. 

The  limitation,  contained  in  the  last  flection,  of  the  county 
judges  who  may  make  an  order,  does  not  apply  to  a  case  where 
it  is  prescribed  in  this  act,  in  general  worib,  that  a  particular 
order  may  be  made  by  a  county  judge,  or  by  any  county  judge. 

{  774.  [Am'd.  1B77.]  ReTlcvr  of  ordepi  nKdc  by  m,  ]ad«« 
of  miotlier  court. 

An  order,  made  by  a  judge  of  a  court,  other  than  the  court  in 
which  the  action  is  pending,  may  be  reviewed  in  the  same  manner, 
as  if  it  was  made  by  a  judge  of  the  court,  in  which  the  action 
is  pendmg. 
Co.  Proa.,  i«»,lutclsaH,ui'<].    BhiSIT.uM. 

g    775.    [AWa,    1S7T.]     ■Wkea   mtmr   tt  »(>eceedl>ca   BOt   to 

An  order  to  stay  proceedinga  In   sn  action,  for  a  longer  tlm 


than  twenty  days,  anall  not  be  made  by  a  judge,  out  of  cour^ 
eicept  to  stay  proceedlnra  under  uo  order  or  judirtnent  appealed 
from,  or  where  it  is  made  upon  notice  of  the  applioation.  1 


adversie  party,  or  in  cases  where  special  provision  is  otherwiM 
made  by  law. 

Id.,  (  401,  lubd.  S.    Bee  Rola  OT. 
I    776.    Subsequent   nvpllcntloB   for    order   after   denlmla 

etc.,  of  prior  upplltuitlDn. 

If  an  applioation  for  an  order,  made  to  a  judge  of  the  court, 
or  to  s  county  judge,  is  wholly  or  partly  refused,  or  granted 
eonditlonslly,  or  on  terms;  a  subsequent  application,  In  reference 
to  the  same  matter,  and  in  the  same  staee  of  the  proceedings, 
shall  be  made  only  to  the  same  judge,  or  to  the  court.  If  it  is 
made  to  another  judge,  out  of  court,  an  order  granted  tljere- 
upon  must  be  vacated  by  the  judge  who  maile  it:  or,  if  he  fa 
absent,  or  otherwise  unable  to  hpnr  the  application,  by  any  judge 
of  the  court,  upon  proof,  by  affidavit,  of  the  facte. 
3a.a.a91,>37(aEdm.»7);  uidld.  173,1181,  3S,vidH  UEdm. in]-  S«  Bole  3D. 
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I  jrr.  id.f 

Where  an  _,, -   — -    -.     ,-„ 

cannot  be  wiUiilrawu,  witboat  ttiB  ezprasB  penalasion  of  the 
court;  aod  a  snbMQoeiit  application  for  judgment  aliaJl  not  b« 
made,  at  a  term  held  b;  anotber  Judice,  except  where  the  first 
application  Sa  bo  withdrawn:  or  where  the  directions,  given 
thereupon,  require  an  art  to  be  done,  before  judgment  can  be 
rendered;  or  where  the  (act  of  the  former  application  in  nlated, 
and  the  proceediiiK»  thereupon,  and  Bubaeiiuent  thereto,  are  fully 
set  forth,  in  the  papers  upon  which  Che  application  ia  made. 

I  TTS.  P«B>Itr  tor  TlolKtinK  laal  two  •eetloaa. 

A   person   makioB   an   awUeatlm,   torbidden  b;   the   last  two 
sections,   with   knowledge  of   the  prerioua   application,   shall   be 
punished  by  the  court,  for  a  coDtempt. 
9  B.  S.  m.  I  38. 

I  7T».  [Am'4,  187S,  1S8B  an«  1884.]    Costa  of  «  notloat  how 
eolleeted. 

Where  coats  of  a  motion,  or  any  other  earn  ot  money,  directed 
by  an  order  to  be  paid,  are  not  paid  within  the  time  fiied  for 
that  purpose  by  the  order,  or  if  no  time  is  bo  Gied  within  ten  days 
after  the  serrioe  of  a  copy  of  the  order,  an  esecuiion  aRainst 
the  pereonal  property  only  of  the  party  required  to  pay  (he  same, 
may  be  issued  by  any  party  or  person  to  whom  the  anfd  costs 
M  sum  of  money  is  made  payable  by  said  order,  or  in  case 
penniHslon  of  the  court  ahall  be  first  obtained  by  any  party  or 
person  bavlnfr  an  Interest  In  eompelling  payment  thereof,  whid) 
ezecalloD  sball  be  in  the  eame  form,  as  nearly  as  mny  be.  as 
an  execntloD  upon  e,  judgment,  omitting  the  recitals  and  dlreetiona 
relating  to  real  property:  and  nil  pro«■(^din((s  on  4he  port  of  the 
party  required  to  pa^  the  same,  except  to  rerlew  or  vacate  the 
order,  are  stayed  without  further  direction  of  the  court,  nnttl 
the  payment  thereof.  But  the  adverse  party  may.  at  hla  election, 
waive  the  stay  of  proceedings.  Where  the  order  directs  that 
the  costs  of  a  motion  abide  the  event  of  the  action,  or  where 
eosta  ot  •.  motion,  awarded  by  an  order,  have  not  been  collected 
when  final  judgment  ta  entered,  they  may  be  taxed  ns  part  ot 
the  costs  of  the  action  or  set  off  against  costR  awarded  to  the 
adverse  party,  as  the  case  requires.  But  Dotbing  herein  con- 
tained shall  be  ao  construed  as  to  relieve  a  party  or  persim 
from  paolahmeDt  as  for  contempt  of  conrt  for  disobedience  to 
an  order  In  any  case  when  the  remedy  of  enforcement  by  soch 
proceedings  now  exisL 
Iss  Cod*  tC  Pioo.,  *■  un'd  In  1S7S:  L.  ISU,  <A.  IBIi  t  3233.  post. 
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TITLS'VI. 

Kiscolluiaoiis  practice  regnlationa. 

ArOxW  1.  Oeocnl  i«|iilitl«ia  mpeetlns  time, 
a.  Pnfcnwd  mod  datamd  caiin*. 
S.  Bcrrln  of   n«»n. 
*.  piKOTirj    01   boolu  (Kd  I>*M». 

B.  General   renJatlou  respecting  bondi   giid  usderUUc 
a.  other  iDBttera. 

ARTICLE    S-OtST. 

OtMPol  reg*Uatian»  rtepeetimg  time. 

flw.  TM.  Notice  or  motion,  to  be  eigbt  dn^i. 

r   IIiup   ^iklHrgrrl,  hefutv   Lti   eiplr«tloti. 


Mplrsd. 

II ;  boir  pabllibed. 


1.  Wbeo  time  o 
iBd.  Quillflcatlon  oi  uai  m 

TST.  Ttme  for  [ndillnttoa  oi 
Tee,  [Ugpnled.) 

I  T80.  Notice  of  modDU,  to  be  elarhl  day*. 
Where  Bpecifll  provUiou  iu  not  otiierwiue  made  by  law,  or  by 
the  general  rules  of  practice,  if  nolice  of  a  motion,  or  of  aDy 
other  pToceedltig  in  an  action,  before  a  court  or  a  judge,  la 
necesBary.  it  must,  if  personallF  serTed,  be  served  at  least 
eight  days  before  (he  time  appointed  for  tlie  hearing;  unless  the 
court  or  a  judge  Ihereof,  or  a  county  judge  of  the  oouuly  where 
the  aclioii  IS  trisble  or  in  which  the  attorney  for  the  applicant 
resides,  uuon  hji  aOlUarit  allowing  grounds  therefor,  makes  an 
order  to  show  r'aniie,  why  the  applicaliou  should  not  bo  granted; 
and.  in  the  order,  ilirects  that  service  thereof,  less  lh«a  eigbt 
days  before  It  is  reluroablc.  be  sufficient. 

aaa  L.   ISeO,  Kh.  21».    See  ■!»  Bulei  37,  67. 

I  781.  Hoir  tine  cnlsrKed,  before  tin  expiration. 
TVhere  the  time,  within  which  a  proceeding  in  an  action,  after 
its  commencement,  must  be  taken,  has  beeua  to  run,  and  haa 
not  expired,  it  may  he  enlarged,  upon  an  affidavit  showing 
grounds  therefor,  by  the  eourl,  or  by  a  judge  authorized  to 
maiie  an  order  in  the  action. 

Co.  Pioc.,  part  of  (  406,   im'd. 

1  T82.   Copr  at  aflda-vlt  mnst  be  served. 

In  a  case  snecifted  in  the  last  two  sectioDs,  the  affidavit,  upon 
which  the  order  was  granted,  or  a  copy  thereof,  most  be  served 
with  a  copy  of  the  order;  otherwise,  the  order  may  be  disregarded. 

Id. 

i  TSS.  Relief,  kfter  tine  baa  expired. 

After  the  expiration  of  the  time,  within  which  a  pleading  must 
be  made,  or  ony  other  proceeding  In  an  action,  after  its  com- 
mencement, must  he  (alien,  the  conrt,  upon  good  cause  ahowD, 
may,  in  its  discretion,  and  upon  sucli  terms  as  justice^  reguires, 
relieve  the  party  from  the  consequences  of  an  omission  to  do 
the  act,  and  allow  it  to  be  done;  except  as  otberwiae  specially 
prescribed  by  law. 

e  tot  part  ot  Co.  Proc.,  )  IM. 
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I   784.   Whei 

A   court,   or   _   ,_-„-,   — .,    . „., 

filed  by  law,  within  wliich  to  commence  so  action;  or  to  take 


an  appeal;  or  to  awlj'  t«  cootinue  an  actioo,  wbere  k  paiij 
thereto  has  died,  or  &ai  Incurred  a  dlsabilltr:  or  the  time  filed 
br  the  court,  within  which  a  ■upplemental  complaint  mtist  be 
made,  in  order  to  contlntie  an  action;  or  ^  action  la  to  abate, 
unleBB  It  1b  continued  by  the  proper  partlei.  A  conrt,  or  a  Jndge, 
cannot  allow  either  of  those  acta  to  be  done,  after  the  expiration 
of  the  lime  fixed  by  law,  or  by  the  order,  aa  the  caie  ma;  be, 
for  doing  it;  except  In  a  case  apeciHed  In  tbe  next  aection. 

0M  Co.   Fkk.,  I  MS. 

I  T8B.  [ABi'd,  1OTT.1  QaaUBcatlm  at  Immt  ■setloM. 
Where  a  party  entitled  to  appeal  froto  a  indgmeot  or  order, 
or  to  mo?e  to  set  aside  a  final  judgment  for  error  In  fact,  diea' 
rither  before  or  after  this  chapter  takes  effect,  and  before  the 
explrstion  of  the  time  within  which  the  appeal  may  be  taken,  or 
the  motion  made,  the  court  msy  allow  the  appeal  to  be  taken,  or 
the  motion  to  be  made,  by  the  heir,  derlaee,  or  personal  repre- 
lentatiTe  of  the  decedent,  at  an;  time  within  four  months  after 
hia  death. 

1  TSe.  OFd**B  !■  oertalB  >BtlonB|  how  yafelUbctl. 

Where  an  action  is  brought  for  the  collective  benefit  of  the 
creditors  of  a  person,  or  of  an  estate,  or  for  the  benefit  of  a 
person  or  persous,  other  than  the  plaintiff,  who  will  come  In  and 
contribute  to  the  expense  of  the  action,  notice  of  a  direction 
of  the  court,  contained  In  a  jndKment  or  order,  requirintt  the 
creditors,  or  other  person  or  personi  to  exhibit  their  demands, 
or  otherwise  to  come  In,  mnat  be  pablisbed,  once  In  each  week, 
for  at  leaat  three  aiicceasiTe  weeks,  and  as  much  longer  as  the 
court  directs.  In  tha  newspaper,  publiahed  at  Albany,  in  which 
legel  notices  are  required  to  be  published,  and  in  a  newspaper, 
published  in  the  county  where  the  act  is  required  to  be  done, 
■  B.  8.  isi.  I  106  <S  Edm.  lao). 


•peefal  proceeding,  bron^t  in  a  court,  either  of  record  or  not 
of  rsiMrd.  or  before  a  judge  of  such  a  court,  meat  be  conyiuted. 
so  as  to  exclude  the  first  da;  of  publication,  and  include  the 
dajc  on  which  the  act  or  event,  of  which  notice  is  given.  Is  to 
happen,   or  which  completes  the   full  period  of  publication. 

Oo.   Pme..   I  IX. 

t  TBS.   {RciM«led.  1892,  ch.  an.] 
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AltTICLB  ■EOOXII. 

Preferred  and  defentd  cauaei. 

•m.  TM,  Pnfnanc*   at  artaja  acfku*  bj  tlw  s*>B>i- 
TKI.  Id.;  at  crlmlii«l  BrtkHU. 
m.  Id.;   uDoug  clTll  actlou. 
m.  Id.:   In  miodaniui  or  pnttlbltlan. 
Tie.  When  u  atdtr  I*  nacaMai). 
7fM-B.  [BcpealHl.] 

I   THS.  PreiFereBBe   of  certain   a«tlo»a  kr  tb*  v«*pl*. 

A  trial,  motion,  appeal,  or  hearing,  '\a  an  KCtion  br  the  pM[4* 
to  recover  money,  fund*,  credits,  or  other  property,  held  or  owned 
bj  the  Statp,  or  held  or  owned,  officially  or  otberwlae,  (or,  or 
In  behalf  of,  a  public  or  goverunental  int«re«t,  by  a  munic^^ 
or  other  public  corporatioD,  or  by  a  board,  officer,  cuetodlkD, 
agency  or  agent  of  the  State,  or  of  a  city,  county,  town,  vlllacei 
or  other  divialou,  subdiviaioa.  deiiartment,  or  portion  of  ue 
State,  which  the  defeodant  ha«,  without  right,  obtained,  re- 
ceived,  converted,  or  dispoaed  ol;  or  to  recover  damages,  or  other 
com^nsation,  for  bo  obtaiaiog,  receiving,  paying,  converting,  ar 
diapoaing  of  the  same;  or  the  aiding  or  abetting  thereof;  ia 
entitled,  on  the  application  ol  the  attorney-general,  to  a  prefer- 
ence over  nny  other  buainesa,  at  a  term  or  sitting  of  any  court 
of  the  State,  irreapectlve  of  lU  place  upon  the  calendar. 

L.  ISTB,  <».  4S,  i  6. 

(  T»0.   M.)  of  eHaUBBl  KoUoma. 

A  criminal  action,  including  an  appeal  or  other  proceeding  In 
a  criminal  cauee.  is  entitled,  under  the  direction  ol  tbe  court, 
to  preference  in  tbe  trial  or  hearing  thereof,  over  all  civil  actions 
and  apecial  proceeding*,  except  as  preacribed  in  the  last  aection. 

I  791.  [Aut'd,  18TT,  18T»,  1B81,  188T,  J808,  18»»,  t»00,  1002.J 

Civil   caiiHPs   arc  entitled   1 

the  trial  or  hearing  thereof,  i_ 

cauHeB  BpeciGed  in  the  last  aection  but  one: 

1,  [Am'd,  T8T»,  18»8.]  An  action  or  special  proceeding  bronght 
by  or  against  the  people  of  the  state,  or  by  or  againat  an?  state 
olBcer  or  board  of  state  officers  as  such;  where  the  attorney  of  the 
aaid  people,  state  officer  or  board  of  stHte  officers  has  given  notlcf, 
at  the  time  of  service  of  notice  of  trial  or  argument,  of  a  particu- 
lar day  in  the  term  at  which  he  will  move  it.  If  tbe  action  or 
special  proceeding  is  not  moved  by  said  attorney  for  trial  or  argu- 
ment on  that  day,  or  aa  soon  thereafter  in  tlie  same  term,  as  the 
court  can.  bear  it,  the  other  party  may  then  move  the  trial  tor 
argumeut;  othenvise  It  shall  nut  be  moved  out  at  ita  order  at  tbat 
term  except  by  the  npccial  order  of  the  court 

I.l»«.cb.  ]3<.    In  effect  Sept.  1,  isn. 

2.  [Am'a,  1882,  1898.]  An  action  or  special  proceeding  in 
which  The  City  of  New  York,  or  a  board  of  officers,  Mercialng 
powers  conferred  by  a  statute  for  the  protection  of  public  health 
or  public  or  private  property,  or  for  the  prevention  or  punwh- 
ment  of  violations  of  a  statute  relating  to  either  of  those  subjects, 
or  the  commissioners  of  pilots  in  The  City  of  New  York,  are  pai^ 
ties;  where  a  notice,  similar  to  the  notice  prescribed  In  the  Taat 
Bubdivisfon,  has  been  served  by  their  attorney,  ftt  the  time  of 
service  of  the  notice  of  trial  or  rrgDment.    Tbe  provlaicos  ot  the 
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last  BnbdiTlsion,  relating  to  moTing  the  trutl  ot  argument,  vplf 
to  &  cause  wltbin  this  aubdiriBion, 
J,.tBK,iiti.ias.   inea«MS«iM.  1,1M8. 

3.  In  the  court  of  appeals  or  the  supreme  court,  an  appeal 

taken  by  either  part?,  in  an  nctloa  or  special  proceeding  other 
than  as  specified  In  BnbdlTision  first  of  this  setrtlMi,  where  the 
people  of  the  State,  or  a  board  of  State  offieers.  are  etiie  par- 
ties, or  a  State  ofiieer  Is  dole  partj,  plnlntifF  or  defendaat. 

3a.  [***•*,  I8©e.i  In  the  court  of  appeals  or  the  supreme  con  t, 
an  appeal  taken  by  either  party  in  a.ii  action  or  specinl  proceed- 
iog  rrom  a  Judgment  or  i^er  declarlug  a  lepslative  eijactnient 
unoonatitutional,  is  entitled  on  motion  of  the  appellant,  to  a  pre- 
(ereaoe  over  any  buainenB  IrrespectiTe  of  its  place  upon  the 
calendar,  except  as  to  preferences  provided  for  in  sectiooa  seven 
hnndred  elKhtj-nine,  Heveo  hundred  ninety  and  the  precedinj 
subdivisions  «f  this  sectlooL 

L.ta»,«lLW.  lnelTecte«pt.l,l«« 

4.  In  the  court  of  appeals,  an  action,  a  party  to  which  baa 
died,  pending  the  action,  where  the  pendency  of  the  action  pre- 
vents a  final  Bettiement  of  the  estate  of  the  deceased  party. 

5.  EAn'^  180C.  18M,  leoo.i  In  any  court,  an  action  or 
special  proceeding  in  which  an  executor  or  en  administrator,  or 
teHEamentary  trustee,  or  an  infant  or  a  trustee  of  a  fund  for  the 
support  and  maintenance  of  an  infant,  or  a  receiver  appointed 
by  the  courl^  or  a  trustee  in  bnnkriipCcy.  or  a  Kcnerai  assignee 
for  the  benefit  of  creditors,  or  the  committee  of  a  lunatic  or  an 
idiot,  or  a  creditor  of  a  deceased  insolvent  debtor  suing  for  the 
benefit  of  himself  and  other  creditors  interested  in  the  estate  or 
property  of  such  deceased  debtor  where  a  right  ot  action  is  given 
by  express  provision  of  law.  Is  the  sole  plaintiff  or  sole  defend- 
ant; an  action  or  special  proceeillng  tor  the  construction  of,  or  an 
adjudication  upon  or  to  determine  the  valtdlt.v  of  the  probate  of  n 
will,  in  which  the  administrator,  with  the  will  annexed,  or  the 
executor  ot  the  will  is  joined,  bh  plaintiff  or  defeudant,  with  one 
or  more  other  parties,  and  an  appeal  from  the  judgments  or 
deciijon  in  any  of  the  foregoing  actions  or  proceedings  and  in 
the  court  of  appeals  or  the  supreme  court,  an  appeal  from  the 
decree  or  decision  of  a  surrogate's  court,  determining  a  will  to 
be  vtUid  and  admitting  it  to  probate,  or  determining  an  instru- 
ment offered  for  probate  as  a  will  to  be  tnvniid  or  not  entitled 

.to  probate  as  such,  or  granting  general  letters  of  administration 
iir  dirpcting  the  distribution  of  a  fund  or  payment  ot  money 
by  nn  executor  or  an  admiui«trntor  in  pursufluce  of  an  order  or 
decree  made  on  nn  intermediate,  final  or  jadlcisl  accounting  or 
otherwise  by  an  administrator  or  an  executor. 
L.  IfWe,  ck.  BBS;  L.  1800,  fh.  144,     1D  «CtccI  Sept.   1,  ISOO. 
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judge  thpreof,  that  she  baa  no  sufficient  menns  of  support  iisWe 
Ironi  the  estate  in  controversy,  an  action  for  the  partition  of  real 
property. 

7.  (Am'd.  1S82.)  An  action  against  a  corporation  or  joint-Htocli 
aHBOcialion.  tuning  bank  notes  or  any  klni)  of  paper  crt-dita.  to 
•circulate  an  tuoney:  or  by  or  agaiDSt  a  receiver  of  such  a  corpora- 
tion or-amiocintion;  an  action  ia  which  a  county  or  town  is  sole 
Ilia  iu  tiff  or  ilefeudant. 

t(.  lAu'd,  1H7U.I  An  acrion  against  a  corpora  lion,  foundeil  upon 
a  nule  or  other  eviijMice  of  debt  fur  tbi>  iibsulute  payment  of 
money.  An  action  upon  an  underlaltinK  given  upon  an  uppeal  tu 
the  cnurt  of  appeala  ur  to  Htuy  thtr  cxecuttun  on  uii  upiH'al  to  tile 
I'ourl  of  apliealH. 

t>.  [AbiNI.  IHS7.J  In  an  action  uguinHt  a  sli.'rifr,  in  hiM  offlciul 
lapacil.v,  or  an  ai'tion  liy  a  sberilF  or  late  Nlieriff,  to  recover  for 
fl  breach  of  Ibc  oiillgatiou  of  a  bond  or  bonilH.  ur  an  Instnilnenl 
or  inxtrumentH  of  iuileninit.v.  or  an  inidertaking  or  unilurtnliinfcii 
k'iven  to  bini  in  hiH  utilcial  capacity. 

10.  A  cnnw  entillwl  to  preferem-e,  by  the  general  rules  of  prac- 
tice, or  by  the  apecial  onler  o(  the  court,  in  the  particular  case. 

11.  |A^d<^d,  ifios-l  In  any  court  an  action  (or  lilwl  or  slander. 
I,  ItW.ch.  1».    IneffMlBept.  1.  IMS. 

13.  [Added,  IBSS.]  In  the  court  of  appeals,  all  nppmtlti  from 
Jndgiuents  of  aftirmance  rendered  by  the  appellate  dirLiion  of  the 
snpreme  court  in  cases  enumerated  in  aubdivision  two  of  aection 
one  hnndred  and  ninety-one  of  this  act,  where  the  decision  of 
the  nppellate  division  has  been  nnanimous  and  an  appeal  baa 
been  taken  ur  allowed  as  iu  said  subdivision  of  said  section 
provided. 


L.  l*oa,  eb.  BSJ,    In  i«fct    S»pt.  1.  1902. 

Where  an  Issiie  of  law  and  an  issue  of  fact,  or  two  or  more 
other  qnestion*  of  different  nntures.  come  before  the  same  term 
of  the  court  for  trial  or  hcnring,  the  preference  given  by  this 
section  affects  only  the  order  in  which  the  issues  or  questions 
of  the  same  nature  are  to  be  disposed  of. 
I  782.  (Am'd.  18M.]  M.|  In  maBdanna  ar  prahlbltlon. 
Where  a  writ  of  niandamu8  or  of  prohibition  has  been  iasned. 
from  the  apiiellste  division  of  the  supreme  court,  to  a  special- 
term,  or  a  judge  of  the  same  court,  the  cauw  mav,  in  the  discre- 
tion of  the  court,  or,  where  an  appeal  is  taken  therein  to  the 
court  of  appeals,  iu  the  discretion  of  that  court,  he  preferred  over 
any  of  the  causes  specified  in  the  last  section. 

I  TSS.  [Ata'd,  1S05,  1896,  10(K>.]     Where  an  order  U  aeoea- 

Where  the  right  to  a  preference  depends  upon  facta  which 
do  not  appear  in  the  pleadincs  or  other  papers  upon  which  the 
cause  is  to  be  tried  or  heard,  the  party  desirinc  a  preference 
must   procure   an   order   therefor    truru    the    court,    or    a    judge 

.h^^w.*    .!._  »„  (iip  ndrerse  party.     A  copy  of  the  order 

r  before  the  notice  of  trial  or  argument. 
104 
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Such  an  order  la  not  npt billable,  but  it  may  be  vacated  by  the 
judge  or  jadges  holdiiig  the  ti^rm  at  which  the  preferred  cnuBe 
in  noticed  (or  trial  or  hearing,  or  by  sut-h  other  justice,  or  at 
such  other  term  of  ctfurt,  or  at  nnch  other  time  as  Bball  be 
prescribed  by  the  general  or  spedn'  rules  of  practice.  But  a 
preliminary  order  ia  not  requisite  in  a  case  emlirueed  vithin 
BubdiTiaion  first  or  second  of  the  last  sf<rtioii  bat  one.  and  the 
order  in  a  caae  embraced  nitbin  suhdivlHinn  six  thereof  may  be 
made  ei  parte,  and  is  conclusive.  Where  no  order  is  required. 
a  claiui  for  pref«rencc,  apecityinf;  the  proviniou  of  law  under 
which  the  ciaim  is  made,  may  be  inaerleil  in  the  note  of  Issue 
to  be  filoil  nith  the  eJerIt,  and  It  shall  tlien  lie  tho  duty  of  sncli 
clerk  to  place  atich  caitne  in  its  proper  place  nnionK  the  preferred 
cause*  at  the  head  of  the  calendar:  except  that  in  the  counties 
of  Xew  York,  Kings,  QuceiiH  and  Eric,  and  the  aevcnth  Jndidnl 
dlntrict,  no  action  or  special  proceeding  shni:  be  placed  as  a 
pri'ferred  ca'nse  upon  the  calendar  of  any  circuit  cuurt  or  trial 
tercn  'Or  BpecinI  term  of  any  ciiurt  as  herein  jrirovideil,  but  the 
party  deBfring  a  preference  of  any  cause  shall  serve  upon  the 
opposite  party,  with  his  notice  of  tHnI,  a  notice  that  an  applica- 
tion will  l>e  made  to  the  court  at  the  openinE  thereof,  or  to  such 
justice  or  otiier  term  of  court  or  at  such  other  time  as  shall  be 
prescribed  by  the  general  or  special  rnlea  of  practice,  for  leave  to 
move  the  sanic  as  a'prefcrred  cause,  and  if  the  risht  to  a  prefer- 
euce  depends  n[)on  facts  which  do  not  appear  in  the  pleadings 
or  other  papers  upon  which  the  cns<>  is  to  be  tried  the  notice 
must  be  accompanied  by  an  affldavit  shoiving  such  faettt.  In 
■aid  counties  of  New  York,  Kings.  Queens  and  Erie  and  In  the 
seventh  Judicial  district,  the  application  for  a  preference  shall  be 
made  at  the  opening  of  the  court,  or  to  such  justice  or  other 
term  o(  court,  or  at  auch  other  time  as  sbnil  l>e  preseribe<l  by 
the  general  or  special  rules  of  practice.,  and  if  it  phall  appear 
that  the  cause  in  entitled  to  fl  preference  and  is  intended  to  be 
moved  for  trial  at  or  for  the  term  for  which  the  application 
is  made,  tha  coDrt  or  judticc  may  direct  that  it  shall  be  so  heard. 
L.  UW,  cli.  410)  U  1880,  cb.  140:  L.  IIWO,  cb.  ITZ.    Id  ettett  S^vt.  1,  IMO. 

I  794,  [Bepealed  Jan.  1,  ISHU;  L.  1895,  ch.  &1G.] 
.,  ch.  &W.] 
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article:  third. 

Service  of  paper  t. 

■m.  7W.  Piper  m^  bo  lerred  peraonUlJ. 


II  attorne;,  either  by  delirerlng  It  to  hiiH  perBonally, 
tne  nutmier  prescribed  in  tlie  next  ecction.  All  i>aperB  bo  hittiki 
or  requirod  to  be  tiled  in  ait  action,  shnll  be  plaioly  and  legible 
written  or  priuled  iu  blaci(  iuk  npoD  durable  papet  at  good 
material,  and,  it  imprinted  by  type-writer,  such  paper  ehnil  lie 
of  linen  quality,  equal  in  weight  to  sixteen  pouudB  to  the  double 
cap  ream,  of  Berentcen  by  tnenty'el^ht  inches  in  size,  and  bit- 
vica  or  filing  of  papers  printed  or  writteu  upon  such  paper  with 
each  Inlc  aboil  be  deemed  a  compliance  with  the  terms  of  this 
section.  The  transcribed  minutes  of  a  stenographer,  taken  In 
any  ci  -il  or  criminal  action,  or  in  any  hearing  or  apecial  pro- 
ce^^ding,  civil  or  criminal,  shall  bo  written  or  type-written  on 
paper  of  the  size  hereinafter  specified:  and  all  cases,, brief  a,  points 
or  other  papers  required  or  used  on  an  appeal  from  any  judg- 
ment, determination  or  order  of  any  court  or  board  Bliall  be 
printed  (when  required  to  Ije  printed  by  the  rules  of  any  court) 
on  paper  of  a  uniform  sl«e,  as  follows:  The  paper  must  be  ten 
ana  one-half  Inches  by  eight  inchea,  and  bound  on  the  edge  ot 
the  greatest  length, 

Co.  Pioc.,  i  10S.  >m'd',  L.  ISSS,  cb.  4«a.   S«B  Bals   19. 

(  m,  [Aak'A,  taST.]    OtlMT  modia  of  iBrriaa. 

Where  the  service  is  not  personnl,  it  may  be  made  U  follovs! 

1.  Upon  a  party  or  an  atturney,  through  the  post-office,  by  de- 
positing the  paper,  properly  inclosed  in  a.  post-paid  wrapper,  in  the 
poit-ol£ce  or  in  any  po«t-o&iee  lx>x  regularly  maintained  by  the 
government  of  the  United  States  and  under  the  care  ot  the  post- 
otfice  of  the  party,  or  the  attorney  serving  it,  directed  to  the  person 
to  be  served  at  the  address,  within  the  state,  designated  by  him 
for  that  purpose,  upon  the  preceding  papers  in  the  action;  or, 
where  he  has  not  made  such  a  designation,  at  his  place  of  resi- 
dence, or  the  place  where  he  keeps  an  office,  according  to  the  best 
information  which  can  conveniently   be  obtained   concerning  the 

2.  Ul>on  an  attorney,  daring  his  atwence  from  hla  office,  by  leav- 
ing the  paper  with  his  partner  or  clerk  therein,  or  with  a  person 
' '~g  charge  thereof. 

n  attorney,  if  there  is  no  person  in  charg«  of  his  offic^ 


VI  ng  c 

t.  ifpoi 


and  the  service  is  made  between  six  o'clock  in  the  taomiag  and 
nine  o'clock  in  the  evening,  either  by  leaving  it,  in  a  conspicuous 

Slace  in  his  office,  or  by  depositing  it,  inclosed  in  a  sealed  wrapper, 
irected  to  him  in  his  office  letter-box:  or,  if  the  office  is  not  open, 
■o  as  to  admit  of  leaving  the  paper  therein,  and  tliere  Is  no  office 
letter-box,  b^  leaving  it  at  his  residence,  within  the  sUtte,  with  A 
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4.  Upon  &  party,  by  iMvlug  the  paper  at  his  residence  within 
the  state,  between  aix  o'clock  in  the  morninif  and  nine  o'clock  in 
tbe  eveniQK,  with  a  person  of  tui table  age  and  diBcretiou. 

•  tgr  CD.Pn»..fl<a«,410,4Ll;  L.  uvr.oh.U.   InslTKt  s«pi.  1.  ten. 


practice,  that  a  notice  must  be  giTen,  or  a  paper  miiBt  be  aerrciJ, 
within  a  HpeciSed  time,  before  an  act  is  to  be  dono;  or  that 
the  advelBC  party  baa  a  spocifiod  time,  after  notice  or  Beryice, 
n-lthln  which  to  do  an  act;  if  service  ts  made  throURh  tbe 
poBt-of!ice.  the  time  bo  reauircd  or  allowed  ia  double  the  time 
■peciBcd;  except  that  service  of  notice  of  trial  miiy  be  made, 
throiiKii  tbe  poat-ofiice,  not  less  than  sixteen  days  before  the 
day  of  trial,  fncluding  the  day  ot  service. 
On.  Pnjc.,   I  412,   am-d. 

I  190.  Wbca  paver  to  be  aeVTed  on  attorneri  when 
service   not   re^nlFed. 

Where  a  party  has  appeared,  a  notice  or  other  paper,  required 
to  be  served  in  an  action,  must  be  served  upon  hla  attorney.  If 
a  defendant  has  not  appeared,  service  of  a  notice  or  other 
papt-r,  in  the  ordinary  proceedinjfH  in  the  action,  need  not  be 
mndc  upon  him,  nnlesa  he  is  actually  confined  in  jail,  for  want 
ot  boil. 

Id..  II  414  BDd  41T,  funsslldited. 

I  800.  IVhen  aeri-lee   nay  ke   nade  on  elerk,  (or   >ob- 

Where  a  party  to  an  action,  who  has  appeared  in  person, 
rcaldcB  without  the  State,  or  his  residence  cannot,  with  reason- 
able diligence,  be  ascertained,  and  he  has  not  deslKiiated  an 
address,  within  the  State,  upon  the  precedinx  papers,  service  of 
a  paper  upon  him  may  be  made,  by  serving  it  on  the  clerk. 
Id.,    i  41B. 

I  sol.  9eFTlc«  throask  kFaneb  poBt-alB«e  In  Neir-Ysrlc 
el*T. 

In  the  dty  of  New- York,  where  a  paper  is  served,  or  a  return 
ia  made,  throagh  the  post-office,  the  deposit  of  the  package  in 
a  branch  post-office  has  tbe  same  effect,  as  a  deposit  In  the 
genera]  or  principal  post-otfice  of  that  dty. 

I  802.  This  artlele  not  sppllcable  to  sepvlee  of  sammons, 
•te. 

This  article  does  not  apply  to  the  service  of  a  summons,  or 
other  process:  or  of  a  paper  to  hrinn  a  party  into  contempt;  or 
to  a  case  where  tbe  mode  of  service  is  specially  prescribed  by  law. 

Id.,  I  418,  aad  part  ot  Id..  |  406, 

IM 
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ARTICLE]  FOURTH. 

(Sm  «  Hon  W.) 

Diaeovery  of  books  and  paper ». 

8k.  sob.  Coart  nij  dlrrct  dtHOTci?  or  bookie  etc. 

Bar!  FrwYHlliiK*  upon   Ih«  nliun  or  llie  order. 

SM,  Femllf  ror  dl»bedlenw. 

AOS.  KJTect  of  mp«ra,  elc.»  produi^. 

i   S03.  Conrt    mar    direct    dlBcOTcr^    at   boaka.    ete. 

A  court  of  record,  athor  tbaii  a  jngticcti'  court  in  a  cit7,  hu 
power  to  compel  it  parly  to  an  action  pouillne  tbcrciu,  to  produce 
and  diaoorer.  or  to  kivc  to  tbe.  other  pRrty,  an  inspection  and 
conr,  or  perniisHion  to  lake  a'  copy,  of  a  book,  document,  or 
other  paiicr,  in  hU  posscBBion  or  under  his  control,  relating  l» 
the  tncritB  of  the  action,  or  ot  the  defence  therein. 


I  R04.  RalcB   to   preacrlbe  the  eaiieii,  etc 

The  KeneTal  rulea  of  practice  tnuBt  prescribe  the  caace  In  frtilch 
a  diHcoverf  or  inH|)ection  may  be  so  compelled,  and  the  pro- 
ceedingB  (or  that  purpose,  where  the  same  are  not  pre«cribea  Id 
this  act. 

Id..   I  as.  un'd.    8c«  Buin  14.10. 

I  SOB.  Petition  for  dlseoTerr,  and  order  therenvos. 

To  entitle  a  party  to  procure  anch  a  discovery  or  inapecUon, 
he  must  present  a  petition,  prn^inji  tberetor,  and  verified  bj 
affidsTit.  to  the  court,  or  to  a  jnil^c,  authorized  to  make  an 
order  In  the  action;  uirau  which  an  order  may  be  made,  directing 
the  party,  against  whom  the  discovery  or  inspection  Is  aoaght, 
to  allow  if,  or,  in  default  thereof,  to  uhow  cause  before  the 
conrt,  at  a  time  and  place,  aod  upon  a  notice,  therein  epecified, 
why  the  prayer  of  the  i>etitlon  ahould  not  be  fcranted;  and.  If 
Decesnaty  or  proper,  that  his  proci'edings  be  stayed  until  the 
hearing  ot  the   applicalion,   although   the   stay   exceeds   twentr 

Id..    (I  33  >Dd   as. 

I  8O0.  Order,  whea  aad  br  nbom  vacated. 

An  order,  made  as  prescribed  in  the  last  section,  may  be 
yncated.  by  the  jiulBe  who  eranled  it,  or  by  the  conrt,  upon 
eatisfactorv  proof,  hv  affidavit: 

1.  That  it  ought  not  to  have  been  granted,  or  that  It  has  been 
compiled  with;  or. 

2,  That  (he  party  required  to  make  the  discovery,  or  permit 
the  inspection,  has  not  the  possession  or  control  of  the  book, 
document,  or  other  pai>er,  direeli.'d  to  be  produced  or  inspected.      _ 

Id..   I  M. 
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referee  ma?  be  appointed  by  tbe  order,  to  direct  aud  Buperiu- 
tend  it;  (those  certi&cate,  uulcss  s<>t  nHide  by  the  court,  is  pre- 
BumptlTe.  and,  except  in  proceedinKs  for  contempt,  conclUBiTe 
evidence  of  compliance  or  nou-eoinylionee  with  the  terms  of  the 
order.  A  fixed  sum,  not  exceeding  tn-euty  doUars,  may  be 
added  to  the  costB  of  the  motion,  for  the  fees  of  the  referee. 
.  entwUUta  tor  2  B.  B.  200,  i  2(1,  and  part  of  Co.  Proc.,  I  S83. 
{  SOS.  Pensltr  tar  dlBobrdlence. 

Wliere  an  order,  made  aa  prsBoribed  in  the  last  section,  directs 
a  discoTer;  or  inspection,  the  party  In  whoHe  t>eha)r  It  was 
made,  may,  upon  proof,  by  alhdavit,  that  the  adverse  party 
has  failed  to  obey  it,  and  utHin  notice  to  him,  iij>ply  to  tbe  court, 
"  '    '  ■       '       llpo 


of  tbe  application,  the  court  may,  u|>on  Ibc  payment  of  sncli  a ' 
sura,  for  the  eipcnscs  of  the  atipMcnnt,  as  the  court  ftxea,  aud 
upon   compliance   with   such .  other  terms,   as   It   deems  just  t 


impotw,  permit  the  party  in  default  to  comply  with  the  order 
for  a  discoTcry  and  inaiiection;  and,  for  thut  puriioae,  it  mny 
direct  that  the  application  to  punlxh  him  siiind  over  to  a  fature 
time.  Upon  the  finiU  hearins  of  the  npplicntlon  to  punish  the 
party  In  default,  the  court.  In  a  proper  case,  may  direct  thnt 
nla  complaint  be  diBmlssed,  or  his  nnswer  or  reply  be  stricken 
ODt,  and  thnt  Judgment  be  rendered  iiccordinsly;  or  It  mny 
make  an  order,  Btriktug  out  oni-  or  more  causes  of  action, 
defences,  counterclnlms.  or  replies,  Interposed  by  him;  or  that 
he  l>e  deharrpd  (roin  malntalniiii;  n  particular  claim  or  defence. 
In  relation  to  which  the  discovery  or  inspection  was  soufclit. 
Where  tlic  party  has  fnili'it  lo  obey  an  order,  allowing  (in  Insiiec- 
tlon  by  the  adverse  party,  and  n-4|uirlng  hlro  to  fnrnisli  a  copy, 
or  permit  a  copy  to  be  taken,  tbe  court  may  also  direct  that  llie 
book,  document,  or  other  pnjier.  tie  excluded  from  bi'inK  given 
in  evidence;  or  it  may  pniiish  the  party  Tor  a,  contempt;  or  both. 


.   hns  the  name   effect,   < 

,   -..    .     -,     . .  'it  was  produced  upon  ui 

according  to  the  practice  of  the  court 
a  B.  EL  SCO,  I  27  (2  Edm.  208). 
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ARTIC1.H  FIFTH. 

Oencral  rvgulatione  respecting  bonds  and  und^takinffB. 


g  810.  [Am'a,  1N77.]  Bonds,  aiiavrtaklnBB,  etc.,  niut  ■>• 
ackBOwledved. 

A  bond  or  aDdorlakiuK.  gircn  iu  na  action  or  special  proceedine, 
as  preacribed  in  lliia  net,  must  iw  ndtnowledgod  or  proved,  and 

certified,  lu  lilce  manner  as  a  dc-cd  to  be  recorded. 

I  811.  [Am'd,  18DB.]  Psrtr  ne«d  not  Join  with  bis  anre- 
tl«*t  nlivD  one  ■nfrtr  la  anfllctEiit. 

■Where  a  provision  of  this  act  requires  a  bond  or  uuilertnliing, 
with  auretiea,  to  i>e  ({iveu  by,  or  in  tiehair  of,  a  party  or  otlier 
person,  tie  umil  nut  joiu  with  the  Buretiea  In  the  execution 
thereof,  uufeaB  the  provision  reciiiires  him  tp  execute  the  same: 
and  the  execution   thereof  by  one  surety   is  sufflcieut.   aitlioiish 

quires  two  or  more  Burettes;  and  the  executiou  of  any  such  bond 
or  nndertakint;  by  any  fidelity  or  surety  company  aulhoriEed  by 
the  laws  of  this  Slate  to  transact  baslncsH.  shall  be  equivalent 
to  tile  executiou  of  said  bond  or  undertakinic  by  two  sureties, 
and  Kuch  compnny,  if  excepted  to,  shall  justify  through  its  officers 
or  attorney  in  the  manner  require*!  by  law  of  fidelity  and  surety 
Munpanios.  Any  such  company  may  execute  any  such  bond  or 
undertaking  as  surety  by  the  band  of  its  offlcera,  or  attorney. 
diUy  nuthoriKcd  thereto  by  rescilutii>n  of  its  board  of  directors,  a 
certifieil  ropy  of  which  resolution,  under  the  neol  of  said  com- 
pany, shall  be  filed  with  each  bond  or  ntidortaking. 

i  «I2.  [Am'd,  IHIKl,  ISOO,  l»OI.]  Form  of  bond  or  nnder- 
tnklnKi  amdBvIt   o(  ■nreticH)  aptirovsl  l>r  conrt  or  JoAkp. 

A  bold  or  undertnkinK,  executed  by  a  surely  or  sureties,  as 
prescribeil  in  this  act.  must  where  two  or  mure  iiersons  execute 
it.  be  joint  and  Reveral  in  form;  and.  except  when  executeil  by  a 
fidelity  or  snrety  company,  or  when  otherwise  cipreKHly  pre- 
scrilieu  by  law,  it  must  be  accompnuieil  with  the  affidavit  of  each 
surety,  subjoined  thereto,  to  the  effect  that  he  ia  a  resident  of 
nnd  a  householder  or  a  freeholder  within  the  slate,  and  Is  worth 
the  penalty  of  the  bond,  or  tnice  the  sum  speeified  in  the  under- 
takintr.  over  all  the  debts  nnd  llBbilitiea  which  he  owes  or  has 
incurred,  and  exclusive  of  property  exempt  by  law  from  levy 
and  Bale  under  an  execution.  A  bond  or  undertaklnR  Eiven  by  a 
party  without  a  snrety  must  be  accompanied  by  his  affidavit  to 
the  same  effect.  The  lioiul  or  uiidcrtokinc.  except  ns  otherwise 
expressly  prescril)ed  by  law,  must  be  approved  by  the  court  be- 
fore which  the  proceedinK  I"  Inken,  or  a  Jiiilce  thereof,  or  the 
judge  before  whom  llie  pmcpedinB  Is  taken.  The  approval  must 
be  endorsed  upon  the  bond  or  undertnkinR.  The  surely  or  sure- 
Hes  or  the  representatives  of  any  snrety  or  sureties  npon  the 
bond  heretofore  or  hereafter  executed,  of  any  trustee,  committee, 

1(H> 
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guanlioD,  attsignoe.  r^iwiver.  oi^entor,  administrator  or  other 
fidudarj-,  sball  be  entitled  aa  s  matter  of  right  to  bo,  and  ahall 
be.  illncbarged  from  liatrility  as  hereinafter  provided,  and  to  that 
end  may  on  notice  tu  the  priucipol  named  in  Huoh  bond  apply  (o 
the  court  that  accepted  eueh  bond  or  to  the  «>urt  of  which  the 
iadgii  that  accepted  such  bond  was  a  member  or  to  any  judge 
thereof,  praying  to  bo  relieved  from  liability  as  snt-h  unrety  or 
■urctiea  for  the  act  or  omixxion  of  sach  principal  occnrrintc  after 
the  date  of  the  order  reiieving  suL'h  surety  or  snreties  hereinafter 
provided  for  and  that  sueh  principal  be  reqaired  to  ai-count  and 
give  new  sureties.  Such  notice  of  ench  application  may  hi^ 
served  on  said  priocipal  personally  within  or  without  the  slate. 
or,  nut  lesa  than  five  days  prior  to  the  date  on  which  such  api^i- 
cation  is  to  be  made,  unlesa  It  satisfnetorily  appears  to  tlie  court, 
or  n  judb'o  thereof,  that  personal  ncitice  cannot  be  fclvcn  with  due 
itiliia'nee  within  the  state,  in  which  case  notice  may  be  c'vrn 
in  such  manner  as  the  court  or  a  ivAne  thereof  directs.  I'end- 
intc  the  hearinK  of  such  application  the  coart  or  judge  may  re- 
strain such  principal  from  acting  except  to  -  preserve  the  trust 
estalp  until  farther  order.  Upon  the  hearing  of  each  applica- 
tion if  the  principal  doc«  not  file  a  new  bond  ia  the  usual  form 
to  tlie  Hatiafaction  of  the  court  or  jadge  the  court  or  Judge  muat 
make  an  order  requiring  the  principal  to  file  a  new  bond  within 
aucb  n-Hsonabie  time  not  exceediug  live  daya  as  the  conrt  or 
judge  in  such  order  ftxes.  If  such  new  bond  Rhail  lie  lib'd  npon 
such  hearlni;  or  within  the  time  fixed  by  said  order  the  court 
or  judge  must  thereupon  make  a  decree  or  order  requiring  the 
principal  to  account  for  all  his  acts  and  proceedings  to  and  in- 
cluding the  date  of  such  order  and  to  file  such  aecoant  within 
a  time  fixed,  not  exceeding  twenty  days,  and  releasing  the  surety 
or  sureties  making  such  application  from  liability  upon  the  bond 
for  any  act  or  default  of  the  principal  subsequent  to  the  date  of 
Bach  decree  or  order.  If  the  principal  fail  so  to  file  such  new 
bond  within  the  time  specifieil,  a  deeree  or  order  must  be  made 
revokini;  the  appointment  of  such  principal  nr  removing  him 
-and  requiring  Mm  to  so  account  and  file  such  account  with'n 
twenty  days.  If  tbc  principal  fail  to  file  his  account  as  in  this 
section  provided  such  surely  or  sureties,  or  representatives 
thereof,  may  make  and  file  such  account  with  like  force  and 
effect  as  though  made  and  Gled  by  such  principal,  and  upon 
the  settlement  thereof  credit  shall  he  given  for  all  commissioni. 
costs,  disbarsements.  and  allowances  to  which  the  prinrtpal 
wonld  be  entitled  were  he  accounting,  and  allowance  shall  be 
made  to  ench  surety  or  snreties  or  representative  for  the  ex- 
pense Incnred  in  so  tiling  such  account  nnd  procuring  the  settle- 
ment thereof.  And  after  the  filing  of  an  account  as  required. 
or  permitted,  in  this  section  the  court  or  Judge  must  upon  the 
petition  of  the  principal  or  surety  or  sureties  or  the  representa- 
tives of  any  such  surety  or  sureties,  issue  an  order  requiring  all 
persons  interested  in  the  estate  or  trust  funds  to  attend  a  set- 
tlement of  such  account  at  a  time  find  plare  therein  specified  and 
upon  the  trust  fund  or  estate  being  found  or  made  good  and 
paid  over  or  properly  secnred.  the  surety  or  sureties  shall  be  dis- 
charged from  any  and  alt  further  lialiility  nnd  the  court  or  judge 
shall  settle,  determine  and  enforce  the  rights  and  liabilities  of  all 
parties  to  the  proceedings  In  like  mnnner  and  to  the  same  extent 
as  In  actions  for  an  accounting  In  the  supreme  court.  And  upon 
demand  made  In  writing  by  tb"  i.riDclpal  such  surety  or  sure- 
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tiei,   or   Tepreeeotatires   thereof,   eIibII   return   an;   compeiuBtioii 
Uiat  liBS  been  paid  for  the  uueipired  purtioti  of  aoch  Baret^^ip. 

L.  1B60,  cb.  Bill  U.  ISOe.  ch.  TM;  I.  IBOl.   cb.  C34.   In  cOect  BepI.  1.  IMI. 

I  S18.    [Am'd.   lKfr4.]    Wken   Hvenl   ■amileii  nuy  Jnatlty 

But  where  the  penalty  of  the  bond,  or  twice  the  Bum  specified 
in  the  nudi^ttakini;  ia  five  thousand  dollars  or  upward)!,  the  court 
or  jndge  may,  in  its  or  hia  discretion,  allow  the  aom  in  which 
a  Burety  is  required  to  juetifj  to  be  made  up  by  the  justification 
of  two  or  more  sureties  each  in  a  amailer  anm.  But  in  that  case 
a  surety  cannot  justify,  in  u  sum  less  than  five  thoasnnd  dollars, 
and  wlieu  two  or  more  sureties  are  reciuired  by  law  to  justify, 
the  same  person  cannot  so  contribute  to  make  np  the  snm  for 
more  than  one  of  Ihcni.  It  shall  be  lawful  for  any  party  of  whom 
a  bond  or  undertaliiDg  is  required  to  agree  with  his  sureties  for 
the  deposit  of  any  or  all  moneys  for  which  such  surpties  are  01' 
may  be  held  responsible  with  a  trust  company  anthorieed  by  law 
to  receive  deposits,  it  such  deposit  is  otherwise  proper,  and  for 
tlie  safe-keeping  of  any  or  all  other  depositsble  assets  for  which 
suHl  sureties  may  be  held  reKpuusible,  with  a  safe-deposit  com- 
pany authorised  by  law  to  do  bualnesH  is  such,  in  such  a  manner 
■B  to  prevent  the  withdrawal  of  such  moneys  and  assets,  or  any 
part  thereof,  except  with  the  written  consent  of  snch  sureties,  or 
an  order  of  the  court  made  on  such  notice  to  them,  as  It  may 

I  (ft4.  [Am-a,  IHUB.}  Bonds.  e«c.,  to  tke  people  or  a  pub- 
lic oHlciiP   (OF   the   benefit   of  n    snltor. 

Where  a  bond  or  undertaking  hns  been  given,  as  prescribed 
by  law,  in  the  course  of  an  action  or  a  special  proceeding,  to  the 
people  or  to  a  pnblic  officer,  for  the  benefit  of  a  party  or  other 
person  interested,  and  provision  is  not  specially  made  by  law  for 
the  prosecution  thereof;  the  party  or  othi-r  l»TKon,  so  interested, 
may  maiutr.in  an  action  in  bin  own  name,  for  a  brencJi  of  th^ 
condition  of  the  bond,  or  of  the  terms  of  the  uadertakins;  upon 
procuring  an  order.  Brnnfinir  him  leave  so  to  dn.  The  order  mrtj 
be  made  by  Ihc  court,  in  ivhic-h  the  action  is  or  was  pending;  the 
city  court  of  the  city  of  New-York,  or  a  county  court,  if  the 
bond  or  undertahiuK  was  given  in  a  special  proceeding,  pending 
before  a  judirc  of  that  court;  i<r.  in  any  other  ciise,  by  the 
Bupreme  court.  Notice  of  the  application  therefor  must  be  given, 
OS  directed  by  the  court  or  judge,  to  the  persona  interested  in  the 
disposition  of  the  proceei^. 

i  lilS.  Bonds,  etc.,  not  nVeeted  hy  chnufte  of  partlCB. 

A  bond  or  undertakiuj;.  given  in  nn  action  or  special  proceed- 
ing, aa  prescribed  in  this  nt-t,  eontinuen  in  force,  after  the  sub- 
stitution of  a  new  party  in  place  of  an  original  party,  or  any 
other  change  uf  parties;  and  has  thereafter  the  snroe  force  and 
effect,  as  if  then  given  anew,  in  couformity  to  the  change  of 
parties. 

f  me.  Id.)  to  be  aied. 

A  bond  or  undertaking,  rc<iuired  to  be  given  by  this  act,  must 
be  filed  with  the  clerk  of  the  court;  escept  where,  in  a  special 
case,  a  different  disposition  thereof  is  directed  by  the  court,  or 
prescribed  in  this  act. 

On.  It«.,  ]  423,  ■ui'il.    See  Bulu  *.  ,  CitHlok~ 
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Other  mattert. 


819!  la.-,  i™  pl.lntWt. 

FOO.  lutsnilailtt   br   order  Id   cerUlD   <■ 

831.  DbmlMl  ot  rompiiiliit  for  Dcglect  li 

eaa.  Fs'used  Ihuh  iboltehed.  iDd  ord^r 
821.  BnmmDna  Bed  nleadlngn,  to  be  Hlod 
82B.  pHBcni  td  ■parUl  pKmedlngt;  where 


f  BIT.  f^uolIdatlnK  eaniieii  li 

Where   -wo  or   more   Retlona,   ir 
aiminst  the  same  dofendant,  for  <? 

Joined,  are  pending  In  the  Hame  court,  tno  conrt  mn?,  in  iia  aia- 
cretioD,  by  order,  consolidate  any  or  nil  of  them,  into  one  action. 
3  B.  S.  183.  t  Se  a  Edm.  308). 
g  ens.  Id.t  in  aiS«-ent   eoarl*. 

Where  one  of  the  Hctions  is  pending  in  the  eupreme  conrt,  and 
another  It  pending  in  another  ennrt,  fho  euprenie  court  may,  by 


1  SJft.  M.)  hr  plalatis. 

Where  separate  actions  are  commenced  ngaiuat  two  or  more 
Joint  and  several  debtors,  In. the  same  court,  and  far  the  sam« 
caaae  of  action,  the  plaintiff  may,  in  any  stage  of  the  proceed* 
ings,  consolidate  them  Into  one  action. 
Id.,  1  88. 

f    SM.   [Aai'd,    1894.]      Interpleader    br    order    IB    ccrvtalM 

A  defendant  agninBt  whom  an  action  to  recover  upon  a  con- 
tract, or  an  action  of  ejectment,  or  nu  action  to  recover  a  chattel, 
is  pending,  may,  a!:  any  time  before  answer,  upon  proof,  by  nffl- 
davlt,  the':  a  person,  not  a  party  to  the  action,  mates  a  deinanil 
against  him  for  the  same  debt  or  property,  without  collusion 
with  him,  apply  to  the  court,  upon  notice  to  that  person  and  the 
'"   '        a  order  to  snlBtitnte  that  person  in  bis  place. 


o^^sc: 


t  of  the  debt,  or  deliTering  the  possession  of  the 
property,  or  Its  ynlne,  to  Buct  person  as  the  court  directs;  or 
upon  it  appearing  tliat  the  defendanf  disputes,  in  whole  or  in 
part,  the  uability  as  asserted  nffainst  him  by  different  claimants, 
or  that  he  has  some  interest  in  the  subject-matter  of  the  con- 
troTeray  which  he  desires  to  assert,  his  application  ranj  be  lor 
an  order  Joining  the  fither  claimant  or  claimants  as  co-defendants 
with  bim  in  the  action.  The  court  may,  in  its  discretion,  make 
such  order,  upon  such  terms  as  to  costs  and  payments  into  court 
of  the  amount  of  the  debt,  or  part  thereof,  or  delivery  of  the 
possession  of  the  property,  or  its  fnlne  or  part  (hereof,  as  may  Iw 
jnet,  and  thereupon  the  entire  controTcrsy  may  be  determined  in 
the  aMIon. 

I*  UM,  eb.  MO.    Sm  BbdUiw  L«<r,  |  tlE. 
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■  B31.    [Am'd,  18TT.]      DlBulaiHil   of  complalat  for  aaslect 

Where,  in  an  action  aKainst  two  or  more  defendantB,  the  plain- 
tiff unreasanablj  neglecte  to  serve  the  BUmnions  upon  one  or 
more  of  theni,  without  whose  presence  a  complete  detennioatiou 
of  the  controversy  cannot  be  had,  the  court  maj,  in  its  discretion, 
upon  the  application  of  a  defendant,  who  has  appeared  in  the 
•#.*iAn    Ai^t^^^f,  *Krt  AAw.r.i>iT.»  Ag  against  him,   and  render  jndg- 


1822.   [Am 

Where  the  plaintiff  unreaBonably  neglects  to  proceed  in  the  ac- 
tion iigainBt  the  defendant,  or  one  or  more  dcfeudonts  ngniiiHt 
n-honi  a  separate  judgment  ma;  be  taken,  the  court  ma;  in  its 
discretion,  upon  the  application  of  the  defendant  or  defendants, 
or  an;  of  them,  against  whom  he  so  neglecte  to  proceed,  dismiss 
the  complaint  as  against  the  moving  part;  or  parties,  and  render 
Judgment  accordingly. 

Id.   Bee  BtdB  se. 

I    Hits.  FetKKpd    iKBOea    Kbollahva,    and    order    for    trial 

Feigne<l  issuea  have  been  almllshed.  In  a  case  where  neither 
part;  can,  as  of  right,  require  a  trial  by  iury  of  an  Issue  ot  fact 
arising  upon  the  pleadings,  or  where  a  question  of  fact,  not  in 
issue  upon  the  pleadings,  is  to  be  tried,  an  order  for  the  trial 
thereof  by  a  jury  may  be  made,  atating,  distinctly  and  plainly, 
the  questions  of  fact  to  be  tried.  Such  an  ofder  to  the  only  au- 
thority necemary  for  the  trial. 

Go.   Froc.,   I  TX.    B«a  Bole  SI. 


The  anmnons,  and  each  pleading  in  an  action,  maat  be  filed 
with  the  clerfa,  by  the  party  in  whose  behalf  it  is  served,  within 
ten  days  after  the  service  thereof.  If  the  party  fails  ao  to  file  it, 
the  adverse  party,  on  proof  of  the  failure.  Is  entitled,  without 
notice,  to  nn  order  from  a  judge,  that  it  be  filed  within  a  time 
specified  in  the  order,  or  be  deemed  abandoned. 

Id.,  I  *K. 

I  830.  F>pera  tn  apeclal  procepdlnwi  i  n-here  to  be  filed- 

A  return  or  other  paper  in  a  special  proceeding,  where  no 
other  disposition  thereof  Is  preecribed  by  law,  must  lie  filed,  and 
an  order  therein  must  be  entered,  with  the  clerk  of  the  county  tn 
which  the  Bpecial  proceeding  is  taken,  if  it  la  before  a  count; 
officer,  or  a  judge  of  a  court  cBtabliahod  in  a  city:  if  before  a  jna- 
tice  of  the  supreme  court,  with  the  clerk  ol  a  connty  designated 
by  the  justice;  or,  if  no  designation  is  made  by  him,  of  a  connty 
where  one  of  the  parties  resides. 

L.  IMT,  cb.  «T0,  I  £0,  ini'd, 

I   Sao.   [Am'tf,   1877.]      Pablleallon,   where   no  oewapsj^r. 

Where  a  notice,  or  other  proceeding,  is  required  by  law  to  be 
published  in  a  newspaper  published  in  a  county,  and  no  news- 
paper is  published  therein,  or  to  be  published  gftener  than  any 


e.  a  t.  e.  «.  6  OTHER  MATTERS.  t  fi2: 

ncwBpHp(?r  ii  regulnrly  published  therein,  the  publicatloii  mar 
be  made  in  b  newspaper  of  an  ndjolning  county,  except  nhere 
Bpecial  proTiiion  is  otherwise  made  by  law. 

3  B.   B.  HU,  I  10. 

I  827.    [Am'd,  1S7T.]      Hpeelm  rcrerenees  l>  certalm  euiea. 

Where  a  ^roTlalon  of  this  act  auChorixes  the  court  to  approre 
an  underlaking,  or  the  surelies  thereto;  or  to  mnlie  on  examinn- 
tion  or  inqniryj  or  to  appoint  an  appraluer,  receiver,  or  truatec; 
it  may  direct  a  reference  to  one  or  more  persoua  dcaigoftted  in  the 
order,  either  to  make  the  approval,  eiamiimtioii,  inquiry  or  np 
pointment,  or  to  report  the  facts  to  the  court,  for  its  nction  theri-- 
upon.  And  where,  according  to  the  practice  of  the  court  of 
chancery,  on  the  31«t  day  of  IJecember,  1840,  a  matter  wns  refer- 
able to  the  clerk,  or  to  a  master  in  chancery,  n  court  liaving  au- 
thority to  act  thereupon,  may  direct  a  reference  to  one  or  more 
persons,  desiKnatcd  m  the  order,  with  the  powers  which  were 
po«Be8sed  by  tlie  clerlt,  or  the  mnster  in  chancery,  cicept  where 
It  Is  otherwise  specially  prescrilied  by  law. 
MoOtOta  ufD  tit  sntwcc  of  L.  lUT.  eh.  130,  |  TT. 


D,g,t,ioflb,GoogIe  ■ 
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CHAPTER  IX. 
Evidence. 

TITLK     T.— (toBtnl  BatiBUtlaM  nffttttmg  bMaas*,  •■«  llw 

ud  Vod*  of  SiamlmitlOB  of  a  (Tit  nan. 
TITLK  11^  CaapelllBK  U*  Attaadue*  Hd  TvMlMMf  of  «  WU« 
TITLE  IIL-  DepodtUBi. 
TITLB  IT.—  DocBMBBtarr  BTldtaee, 
niU   T.-KlMMlUaMul>roTl>loB«. 

TITIA  I. 


AMTICLM  FIRST. 

Compitencg  of  a  wttnea;  evidence  in  particular  ei 


W^   wltnfM   not  eioiM^froiD  ("ilfjlng. 


I  828.   No  nltuemi  to  be  Fzclnded  bjr   rpasOD  of  ln(«reat. 

Except  KB  othorniso  Byocinllj'  proscrlbpil  in  this  titip,  a  person 
shall  not  be  rxcluded  or  escuscd  from  bi-inft  n  witiicaSj  by  roaaon 
of  his  or  her  intprt'st  in  the  evoot  of  nn  ndioii  or  Biieci«l  proceed- 
ing; or  bccaUHO  ho  or  she  is  n  parly  tlien-to;  or  the  hiislmud  or 
wife  of  A  party  thereto,  or  ol  a  |K>rson  in  whose  b.-half  a.,  action 
or  Riieclal  proceeding  Is  broufcht,  prosecuted,  opgiosed,  or  defended. 

Co.  Pn>e.,  I  sea ;  and  U  IMT,  eta.  BST,  |  1. 

t    829.  [ABi'd,    1)4810       \^'beD    party,    etc.,    cannot    be    ex- 

Upon  the  trial  of  an  notion  or  the  hearing  npon  the  mertta  of  * 
special  proceedinB,  a  party  or  a  person  interested  in  tHt  event,  or 
a,  penion  from,  through  or  un<Ier  nbom  siieh  a  party  or  interested 
person  derJTea  hia  interest  or  title,  by  BBaiBiiment  or  otherwise, 
shall  not  be  examined  aa  n  witnotia.  in  his  own  behalf  or  Interett, 
or  in  behalf  of  the  party  aiiccreillnE  to  hia  title  or  interest,  ngalnrt 
■,  od  minis  I  rat  or  or  Burvivor  ol  a  deceased  person,  or 
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the  coniuUtec  or  a  luDstii?,  or  a.  pvraon  deriTing  tiia  title  or  inter- 
est from,  through  or  utidor  a  d^cfaood  persoci  or  lunntic,  by  no- 
aigoineiit  or  otberwiee:  coacemiug  a  piTBoaal  traiuaclioii  or  cum- 
municatlou  botweeu  the  witiit'ss  nud  the  drcfaned  jiprson  or  iu- 
nalic;  except  whore  the  oxcoiitor,  ndiiiiuistrator,  sDrvivor,  coin- 
□littee,  or  persou  ho  deririns  title  or  interest,  is  examined  in  hia 
owD  behalf,  or  the  testimony  of  the  tnuatic  or  deceased  person  is 
^veu  in  evideiiee,  concerniuB  tlu'  aanie  transaction  or  commnni- 
catioD.  A  persou  shall  not  be  deemed  interested  for  the  pur- 
poses of  this  section  !>;  reason  of  lieiiiR  a  stockholder  or  omcer 
of  any  banking  corporntJoa  which  is  a  party  to  the  Action  or  pro- 
eeeding,  or  interested  in  the  eveut  thereof.  , 

|H30.  lAmi'd,  1H»3,  18(»C  l»ft0.1  Testimony  of  v>rtr  OF  nlt- 
nesii  alpce  ileoeaHEd  or  lunKJie. 

A^'hen'  a  party  or  witness  hss  died  or  become  inaance  since  tiic 
trial  of  an  action,  or  the  hearing  upon  the  merits  of  a  special 
proceedinn,  the  testimony  of  the  decedent  or  insane  persun,  or  of 
any  person  who  La  rendered  incompetent  by  the  (iroviHious  nf  the 
last  section,  taken  or  n>ad  iu  evidence  at  tlie  fomii'r  trial  or  heor- 
in(t,  may  be  given  cir  read  in  evidence  at  n  new  trial  or  hearing, 
or  npon  any  BaiMequent  trial  or  hearing  ot  the  same  subject  mat- 
ter In  an  action  or  apeeiul  iiroceeding  Iwfween  the  same  parties 
who  were  parties  to  such  former  trial  or  Uetiring  or  their  legal 
reprcsentativee.  by  eitlier  party  to  sneh  nen'  trial  or  heariug  or 
to  each  sabsequent  action  or  bi)ccLi1  proceeding,  subject  to  any 
other  legal  objectkm  to  the  conipeteary  of  the  witness,  or  to  any 
other  legal  objecti<jn  to  his  testimony  or  any  qnestlon  put  to 
him.  Ilie  original  stenographic  notes  of  such  testimony  taken 
by  a  steuograi^cr,  who  han  since  died  or  beciHiie  incompetent, 
may  be  so  read  in  evidence  by  any  [KTsoa  whose  competency  to 
read  the  same  accurately  is  eatnlillRhcd  to  the  satisfaction  of  the 
court,  or  officer,  presidiiK  at  the  trial  of  such  action  or  special 
proceeding. 
L.  UK,  ch.  H9i  L.Id3t.eb.l«S:  L,  isn,  ch.  9M.    InsfrectBcpt.  1.  IBM. 

(  Sni.  [An'd,  IflTO.  IRRO,  1RH7.1  ^Vhen  husband  Kod  nlfti 
not   (wnpetent   wltneiiaeB.      When   convetent. 

A  husband  or  a  wife  is  not  competent  to  testify  agnlnst  the 
other  npon  the  trial  of  an  action,  or  the  hearing  upon  the  merits 
of  a  special  proceeding  founded  u^n  an  allegation  of  adultery, 
exc«pt  to  prove  tJie  marriage,  or  disprove  the  allegation  of  adul- 
tery. A  hnstwnd  or  wife  shall  not  be  compelled,  or  without  con- 
Mnt  of  the  other.  If  living,  allowed,  to  disclose  a  confidential  com- 
munication, made  by  one  to  the  other,  during  marriage.  In  an 
action  for  criminal  conversation,  the  plaintlfTs  wife  is  not  a  com- 
petent witness  for  the  plaintiff,  but  she  Is  a  competent  witness 
for  the  defendant  as  to  any  matter  In  controversy;  except  that 
■he  cannot,  without  the  plaintiffs  consent,  disrlose  any  confiden- 
tial commualeation  had  or  made  betU'ccn  Iiercelt  and  the  plaintiff. 
L.  1SST.  th.4lft.  H  3  ■Dd  S  <T  ^m.  ISN).  uni'd;  L.  I88T.  cb.  103. 
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i  882,  (Am'd,  1878.]  Coavlctloa  («f  ctImc  not  ta  ciclade 
wltaenai  kvw  eonvlBlton  proved, 

A  person,  who  him  boen  ruDvivled  of  a  criini*  or  tnlRdemi'Hiior 
is  iiQt«ilhBtuinlinK  'l  voniiieli'iit  n-itmiiti  in  n  civil  or  er'm'nal  ao 
(ion  or  H[M'ii!il  procectliiiK;  but  the  coiivic-ticm  may  lie  provi'd,  for 
(ho  jiiirpoMc  of  iiffiTriiig  the  ivelRlK  of  his  tiifliiiKMiy,  i.>itlKT  by 
the  record,  or  by  his  crosB-exaininnticm,  uim)U  n-bich  he  mi'st 
iinBwor  any  <ines(ion,  reluvant  to  that  Innniry;  nod  the  paity 
croRB-examiniug  bini  is  not  coacluded,  by  bia  answer  to  Biich  a 

qtlCBtlOD. 
H««  f  MM,  poit.    8h  Feul  Oode,  |  Tl«. 

I  8113.   ClerK7']n«nt  ptc,  not  to  dlBclokcr  confeiviiloais. 

A  tliTsymnii,  or  other  minister  of  any  relijcion.   Ehnll  not  be 
iillonni  to  diselose  u  conrpBaioii  innde  to  him,  in  bis  nroftssloiinl 
chnrnolcr,  in  the  course  of  discipline,  enjoined   by  tuc  rulet!  or 
lirnctiec  of  the  rellRioUB  lody,  to  which  he  iwlongs. 
1  It.  S.  4M,  I  TZ,  mii'a. 

i  SS4,  PkrulelnitB  Bot  to  dlxftoiie  profeasloniil  InfonnK- 
tloa, 

A  perBOii,  duly  authorized  to  practice  physic  or  surRcry^  alinll 
not  be  atloivcil  lo  disclose  any  liiforiDation  which  he  acquired  i" 
atteudiiig  n  pntien'  -      ■       .  .... 

necessary  to  enable 

f    S3D.    [AB'd,    IHOO.]    AltArnern    nnd    eouBHpllorii    aitt    to 

Aa  attorney  or'connaellor  at  law  shall  not  be  allowed  to  dls- 
cloee  a  communication,  made  by  his  client  to  him.  or  hit  advice 
Bivcn  theieou,  iu  the  course  of  bis  profeBslonnI  employment,  nor 
sbatt  any  clerk,  Btenogrnphir  or  oilier  peraou  empioyed  by  such 
oKorney  or  counselor  he  alloivcd  to  disclose  any  cuch  communi- 
cntioii  or  advice  given  Ibercon. 

L.  IHSO,  cli.  (MM.    la  ellei.-l  Se|il.  1,  lUW. 


The  last  three  Beetioiis  apply  to  any  examination  of  a  person 
aH  u  wittii'VH  nnleea  the  provisions  thereof  are  eipresHly  waived 
u|iun  the  tiiiii  or  examination  by  the  person  confesBinK,  the 
piitii'iit  or  the  client.  But  a  phyeielan  or  auriieon  may  upon  a. 
trial  or  ex  a  mi  nation  disclose  any  information  aa  to  the  mentul  or 
physical  cimdilion  of  a  patient  who  is  decesaed,  which  he  ac- 
qnired  in  at(euillui!  such  patients  jirofewi  on  ally,  exce|)t  confiden- 
tial cimmunicatiiiiis  and  such  facts  aa  would  tend  to  disgra  e 
the  memory  of  the  luiticnt,  when  the  provisions  of  section  eight 
hundred  ami  thirly-rour  have  been  expressly  waived  on  such  trial 
or  examinalion  by  tbe  personal  representatives  of  the  deceased 
patii'nt,  i!r  if  the  validity  of  (he  lust  will  and  testament  of  such 
deeeaned  patient  is  iu  question,  by  the  executor  or  executors 
named  in  said  will,  or  the  surviving  husband,  widow  or  any  heir 
at  law  or  any  of  the  next  or  kin,  of  such  deceased,  or  any  other 
party  in  interest.  But  nothing  herein  cimtained  shall  be  coiv 
strued  to  dlsqiinliry  on  attorney  in  tbe  probate  of  a  will  hereto- 
fore executed  or  offered  for  probata  or  aereafter  to  be  executed 
sot 
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or  offered  for  ^jrobate  from  becoming  a  witness,  as  to  ita  preparft- 
tiuu  and  execution  In  case  bui.'1i  attorU(.>y  is  otie  of  the  subscribing 
nitnemeti  thereto.  In  an  aitiou  for  the  recover;  of  dKinaceb  foi 
a  perwmal  iojnry  the  teHtimony  of  a  phs-gielan  or  surgeon  at- 
tai-hf^d  to  auy  bospitnl,  OiBpenKar;  or  other  oharitalilt;  Institution 
as  to  inronnation  which  he  acijiiirod  in  atti-uiliug  a  patient  la  a 
prorpHnionnl  capacity,  at  sucn  hospilal,  diBi>eneary,  or  other 
charitable  institution  shall  be  taken  before  a  referee  apitointed 
by  a  judge  of  the  court  in  wDcb  such  action  is  pending;  prvTlded, 
however,  that  any  judge  of  such  court  at  auy  tiuie  in  bis  discre- 
tion may,  nntn'ttUBtnndiiiK  auch  depuaition,  order  that  a  subpoena 
issue  for  the  attendance  and  examination  of  such  physician  or 
surgeon  upon  the  triaJ  uf  the  actiuu.  In  such  case  a  copy  of  the 
order  shall  be  served,  together  with  the  subpoena.  Sections  eight 
hundred  and  ^oventy-two,  eight  hundred  aud  seventy -three,  eight 
hundred  aud  seventy-four,  eight  hundred  and  Heveiity-Sve,  eight 
hundred  and  seventy-sii,  eight  hundred  aud  seventy-nine,  eight 
hundred  and  eighty,  eight  hundred  and  eighty-four  aud  eight  hun- 
dred and  eighty-six  of  this  code  apply  to  the  examination  of  a 
physician  or  surgeon  as  prescrilx-d  in  this  section.  The  wnivers 
herein  pruvliled  for  must  be  made  in  oiicn  court,  on  the  trial  of 
the  action,  or  proceeding,  and  a  imper  expciited  by  a  party  prior 
to  the  trial,  providlug  for  such  waiver  shall  l>e  insuOicient  as  svch 
a   waiver.     But   the  attorneys   for   the   respective   parties,   may 

Erior  to  the  trial,  stipulate  for  Buch  ivaiver,  and  the  same  Ehall 
e  sufficient  therefor. 
l^isN,aiLiMti^lBM.(i)i.R.   lD«aM!tBe(itl,  in». 
I  aar.  Wh»   wltBEss  not   ezcuaed  fFoni   testltylDK. 
A  competent  witness  shall  doC  be  excused   from  answering  a 
relevant  question,  on  the  ground  only  that  the  answer  may  tend 
to  establish  the  fact,  thut  he  uwt;s  a  debt,  or  is  otherwise  subject 
to  a  civil  suit.    But  this  provliiion  does  not  leiiulre  a  witness  to 
give  an  answer,  which  will  tend  to  accuse  himself  of  a  crime  or 
misdemeanor  or  to  expose  him  to  a  peuully  or  forfeiture;  nor  doe* 
it  vary  any  other  rule,  respecting  the  examluutioa  of  a  witness. 
3  K.  8.  ««,  1  71  (3  Edm.  {mj. 

I  SSM.  BtMcbcc  of  partr  mar  be  rebatted. 

The  testimony  of  a  party,  taken  at  the  instance  of  the  adverse 
party,  orally  or  by  deposition,  may  be  rebutted  by  other  evidence. 
Ca.  Ptw..  i  SM. 

1  B88.  Admlasloa  br  niembeE  at  corporation. 

The  admission  of  a  member  of  an  aggregate  corporation,  who 
ifl  not  a  party,  shall  not  be  received  us  evidence  against  the  cor- 
poration, unless  it  was  made  concerning  and  while  engaged  in  a 
tranaacttoD,  in  which  he  was  the  authorized  agent  of  the  ccff- 

^'^a-'ft'*)!,  I  80. 

I  S«0.   [AB'd,  18T7.]      BcmI,  prunupllTe  evidence  of  oo>- 


A.  seal  upon  an  executory  instrument,   hereafter  executed,   la 
only   presumptive   evidence   of   a  sufficient   consideration,   which 
may  be  rebutted,  as  if  the  instrument  was  not  sealed. 
" ^'«  for  1  a.  s.  4M,  t  n. 


dm,-,;.^:^,  Google 
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I    841.      [Am'd,    18B1.]     PresamptlOB    of   dcMtk    la   •ertaln 

A  penoD  upon  whose  lit?  an  estate  Id  real  property  dcpenill^ 
who  n^mains  wtthout  the  United  Statea,  or  absents  himself  in  the 
state  or  elsewhere  for  seven  jeare  together,  u  presumed  to  be 
donil  iaitn  aetton  or  special  proceeding  conoeroiiu;  the' property  In 
which  bis  death  cornea  in  qiieslion,  uuleas  it  is  aSrmutlTclj 
prored  that  he  waa  alive  uithiu  that  time.  And  where  in  aiij 
action  of  partition  in  this  state  any  portion  of  the  pnxieedis  of  the 
sale  of  real  property  is  or  has  \nvn  paid  into  court,  or  paid  to 
the  treannrer  of  an;  county  for  any  unknown  heirs,  a.ad  hits  re- 
mniu<>d  unc^Iaimed  for  twenty-five  years,  after  such  payment  by 
any  person  entitled  thereto,  the  lapse  of  twenty-five  yeam  after 
tuch  payment  raises  the  preaumpHon  of  the  death  of  such  un- 
known heirs  at  the  time  of  the  sale  at  sHi^h  real  property  and  be- 
fore such  payment,  nnd  after  the  iapse  of  twenty-five  years  aller 
sncb  payment  it  nhall  be  presumed  tlint  there  were  no  such  un- 
known heirs  livinx  at  the  time  of  snch  sale  or  payment,  and  iu 
any  action  or  proeeediny  talten  for  the  purpose  of  dislribuilnK 
and  paylnfr  over  Ruch  proceeds,  all  such  unknown  hetrs  are  pre- 
sumed and  they  sbsll  be  presumed  to  have  been  dead  at  the  bme 
of  such  sale  and  before  such  payment  into  conrt,  gr  to  the 
r  of  any  county. 

.  B.  T«,  1 1,  sm'i]  1 L.  IMl.  Ob.  SM. 
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ilMTICLB  SBOOND. 

Administration  of  an  oath  or  qfflrmation. 


Wl'.  Wben  Bdniiiitlaii  to  be  made. 

ital  awiarinS  pl^[Ui'™(.h?i«ttaiii. 

850.  Ctrait  P»r  i'lHcaliii'  h1io<'>8. 

8C1.  Sneirliig  C^hKly  Id  any  form,  perjurj. 

1  MX.  Before  nhooi  uoIIik  aiKl  ottdnvlts  duit  ke  tekea. 

An  oath  or  uflitlnvit,  rcqiiiri'd  or  milhorlzeil  by  law;  esccpt  nn 
oath  to  o  juroi'  or  a  tvUnuita  upon  n  trini,  iili  oath  of  office,  and 
an  oath  rennirod  by  law  to  bo  taki-n  before  a  particular  olfiei-r; 
may  be  taken  betoro  a  judsc.  clerk,  deputy-clerk,  or  Bpeciol 
depnly-clerk,  of  q  court,  a  notary  pulilip,  iiinyor,  jiistfce  of  the 
peace,  mirroeatc,  special  eonnty  jinlse,  special  snrrocntp,  county 
ckTh,  deputy  cuuuiy  ckrk,  Hpecial  depnly  eounly  clerk,  or  cum- 
miRsioDer  ot  deeds,  withiu.tlie  diHtrlct  in  which  the  olticer  U  au- 
thorized to  acl:  Bad,  when  certiKcd  by  the  uthcer,  to  huvc  been 
taken  before  him,  may  be  used  in  any  court,  or  Lt-fore  any  ofhcer 
or  other  persuu. 

3  B.  B.  3M.  I  «0,  am-d. 

I  H48.  lAn'd,  1X77.]  M.;  tn  avclal  <w*ca. 
Where  an  officer,  ihthoii,  board,  or  committee,  hns  Ijoeii  hereto- 
fore, or  [8  hereafter  aiilhorized  by  law,  to  take  or  hear  teslimnriy 
or  to  hear  or  receive  an  affidavit,  or  to  take  a  depooltinti,  In  rela- 
tion to  a  matter,  concerning  which  he  or  it  has  it  duty  to  perforin, 
the  officer  or  porson,  or  a  member  of  the  Imnrd  or  commiltce.  mny 
administer  ao  oath,  for  tliat  piiri>OBe.  Where  nn  oflioT.  penon, 
board,  or  committee,  to  whom  or  fo  which  njiiilicaiion  i«  iiiiule  to 
do  an  act  In  an  olhclal  caimoily,  minires  infurmiition  or  proof,  to 
enable  him  or  it  to  deciilc  ujiuii  the  pmiiricly  of  duinE  tim  act,  he 
or  it  may  receive  an  affidavit  fur  that  pUTiK>se. 

Id.  sss.  1  ti. 

f   S44.   K.I   iTlthOBt   thv   StMe. 

An  oath  or  affidavit  reriuired,  or  whleh  mny  he  repelved.  hi  nn 
action,  special  pruceedinK,  or  other  matlor,  mny  he  taken,  wtthiuit 
the  State,  eicept  where  it  is  otherwise  Bpccially  prencribed  by 
law,  l>efore  nn  officer  aufhortted  by  thft  InwH  of  the  State,  to  take 
and  certify  (he  acknowhiiffini'iit  and  proof  of  ileed«,  to  lie  re- 
*  corded  in  the  Stat^:  and,  when  cerlifiwl  liy  him  to  hiive  been 
taken  before  hitii,  and  ueconipnnic-d  wiili  the  like  cert lli<' ales,  as 
to  bis  official  character  and  the  RenuineneKH  nf  hiM  Hiuiuiliire,  au 
are  required  to  entitle  a  deed  iicknowii>d»r'd  liefore  liiui  to  he  re- 
corded within  the  Stiile.  may  be  n^ed,  nH  if  taken  oud  certified  iu 
this  Stale,  by  an  officer  authorized  by  law  to  lake  and  certify  the 
Mtoe. 


I  84S.  [An'd,  IfWO.J    OcbcfbI  mod*  at  mvearlnr. 

Eieept  as  otlierivlHe  Bp^i'laiiy  prewrihed  in  this  iirticle.  when 
an  oath  1h  admioiHtered,  the  witness  «hall  lav  hi.',  liaii.i  ou  the 
Kospels  and  eipresH  axsent  to  the  oath,  nml  it  sh^ilJ  be  ai-eoriliiie 
to  the  present  practice  eicept  that  the  witness  need  not  kiss  the 
fospets. 

.aB.8.«)),fniL.IM,cli.9W.   inaffeoCSepl.  1,  I8M. 


OATHS  AND  AFFIRHATIOHa 


The  oatb  miut  be  adiuinisteiei]  in  tbe  following  form,  to  a  p«r- 
BOD  who  so  desires,  tlie  laying  of  the  hand  'upon  tbe  gospels  b^ug 
omitted:  "  You  do  swear,  in  the  presence  of  the  ever-living  God." 
While  io  swearing,  he  mar  or  may  not  hold  ap  bis  hand,  at  his 
option. 

I  847.    When  ■mmutioii  to  ke  >ia»«e. 

A  Bolemu  divlaratlon  or  affirmation,  in  the  (tdlowing  form,  mnst 
be  adniiniKtered  to  a  pefson  who  declares  that  be  has  conscleiv- 
tlouB  sciuplea  against  taliinfr  an  oath,  or  swearing  in  any  .form: 
"  YoQ  do  BoiemnJr,  slucereiy,  and  truly,  declare  and  affirm," 
Id..  ISt. 

I  S48.  [Am'd,  1877,  1RS9.]    Other  moden  at  BweapliiK. 

If  the  court  or  offleer,  before  whidi  or  whom  a  persoa  is  offered 
•s  a  witness,  is  satisfied,  tbat  any  peculiar  mode  of  swearing,  in 
lieu  or.  or  In  addition  to  laying  tbe  hand  upon  the  gOHpels,  is,  in 
his  <^nion,  more  solemn  and  obligatory,  the  court  or  officer  may, 
in  its  or  his  discretion,  adopt  thai  mode  of  swearing  th«  witness. 
Ii].,in;  L,iBM,cb.sW,    Id affaot B«iiC  1. IHf . 

I  S4B.    SlTCarltis  peraoas  not  Cbrlstlanii. 

A  person  believing  in  a  religion,  other  than  the  Christian,  may 
be  sworn  according  to  the  pecaliar  ceremonies,  If  any,  of  his  re- 
ligion, instead  of  as  inescribed  in  section  845  or  section  816  of 
thU  act. 
U.  toe,  I  St. 

I  8K0.    Court  mar  Hnmlne  wltBCua. 

The  court  or  officer  may  examine  an  infant,  or  a  person  appar- 
ently of  weak  intellect,  produced  before  it  or  him,  as  a  witness,  to 
ascertain  his  capacity  and  the  eitent  of  his  knowledge;  and  may 
inquire  of  a  person,  produced  as  a  witness,  what  peculiar  cere- 
monies in  swearing  be  deems  most  obligatory, 

1  8B1.  [AM'd,  ISDff.]  SwearlBK  telsely  In  ■ar  forn.  ver- 
|«rr. 

A  person  swearing,  affirming,  or  declaring,  in  any  form,  where 
an  oath  is  authorized  by  law,  is  lawfolly  sworn,  and  is  guilty  of 
perjnry,  in  a  case  where  he  would  be  guilty  of  the  same  crime,  if 
he  had  sworn  by  laying  his  band  upon  the  gospels. 
Id.,put<if|tl>,aiii-<li  L.im,(ifa.«4a   Id eS«t Sept. tint. 
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c  »,  t.  3  SUBPOENAS,  §S  8Ba-M 

TTCUt  H. 
Compelling  the  attendance   and  testimony  of  a  witaeM. 


•ervlns  ■nbpoeiiB  iHiiied  ont  of  a  coart* 

A  subpoena,  Issued  out  o(  the  court,  to  couiyol  the  nttendaiice 
of  a  wltaceik  and,  wliorc  the  BUbiHH'ua  au  requires,  to  com))el  him 


ring  witn  him  a  book  or  paper,  muMt  be  served  as  folloWBL 

The  oriKinal  subpoena  must  be  exhibited  to  the  witaesB. 

2.  A  coujr  or  the  siibpoeua,  or  a  ticket  coutalniug  Its  suListauce, 


must  be  delivered  ti 

3.  The  fees,  allowed  by  law,  (or  traveling  to,  and  returning 
from,  the  place  where  he  la  required  to  attend,  and  for  oue  day's 

atteailauce,  must  be  paid  or  teudered  to  him. 

I  BBS.  PeBBlty  (or  dliial>eai«n«e. 

A  person  bo  EUbpoecaed,  who  fails,  without  reasonable  excuse, 
to  obey  the  subpoena,  or  a  persou  who  fails,  without  reasounble 
excuse,  to  obey  au  order,  duly  served  upon  him,  made  by  the 
court,  or  a  jiidKc,  in  au  action,  before  or  after  fiual  judgment 
therein,  reqiiiriuK  him  to  attend,  and  be  examined,  or  so  to  at- 
tend, and  bring  with  him  a  booli  or  paper,  is  liable.  In  addition  to 
punisbment  for  contempt,  for  the  damnges  sustainc<l  by  the  par^ 
aggrieved  in  consequence  of  the  failure,  aud  fifty  dollars  in  addi- 
tion thereto.  Those  sums  may  be  recovered  in  one  actiou,  or  in 
sepamte  actions.  If  he  is  a  party  to  the  action  [n  which  ho  was 
sabpocnaed,  the  court  may,  as  an  additional  punishment,  strike 
«at  his  pleading. 

Id.,  I  U,  uni'd. 

t   SIM.   [AB'd,   1906.]     aabpMoa   to   be   iHned   br   Jvdse, 

When  a  judge,  or  an  arbitrator,  referee,  or  other  person,  or  a 
lH>anl  or  committee,  or  a  committee  of  either  houHc  of  the 
leglBlatore,  or  a  joint  comnjittee  thereof,  duly  empowered  by 
resolution  or  act  to  sit  and  take  testimony  during  the  seasion 
thereof,  or  niter  the  adjournment  thereof,  hns  twun  heretofore 
or  is  hereafter  expressly  authorizi'd  by  law  to  hear,  try,  or  de- 
termine a  matter,  or  to  do  any  other  act  In  au  offldiil  capacity 
in  relation  to  which  proof  may  be  takeu,  or  the  atCendoace  of 
a  person  as  a  witness  inay  be  required;  or  to  require  a  parson  to 
attend,  either  before  him  or  it,  or  before  another  judge,  or 
offlcer,  or  a  person  designated  in  a  eomraiasion  Issued  by  a 
court  of  HDothet  State  or  country,  to  give  teetimoay,  or  to  lutre 
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hin  deposition  taken,  or  to  be  exomiaed:  a  Biibpoeua  may  be 
issued,  by  nnd  under  the-  hnii<l  of  the  judjie.  nrbltrator,  TPli-roa, 
or  other  perHou,  or  the  chairman  or  a  majority  of  the  board  or 
committee,  retniirlUK  the  peraoii  to  ntteiid;  anil  also,  iu  a  jiroiv-.T 
case,  to  brinK  U'ith  him  a  lioiik  or  a  pa|>er.  The  subpoena  niitxt 
bp  served,  us  preaerilied  in  ffetic)n  eicht  hundred  and  flfty-twn 
iif  tliis  act.  This  Hecti'Hi  doeit  not  apply  to  a  mntter  srisins.  oi 
iin'net  to  lie  done,  in  an  action  in  a  i-ourt  of  record. 
3B  S.«n.lt4,un-d.  L.  I«ll0,cb.  ttl.  IneffectAprUSt.llW. 
I   sua.   [Au'd,    187D,]      P«B»llr    tor   alaobeyina;   aahpceaa. 

A  person  who  Is  duly  BUbpoenned,  aa  prescribed  in  the  last  sec- 
tion, must  obey  the  Balipoetia.  If  he  fails  so  to  lio,  witliout  a 
reasonable  excuse,  he  Is  liable.  In  addition  to  any  other  punlsh- 
niL-ut  which  may  be  lawfully  iulilcted  therefor,  for  the>  dnniuices 
sustained  by  the  person  aggrieved,  in  consequence  ot  the  failure, 
and  tirty  dollars  in  addition  thereto,  to  lie  reeovcred  as  iircscilbiil 
iu  section  eight  hundred  and  fifty-three  of  this  act.  It  he  fails 
to  ntteud,  the  person  iesuiug  the  aubpoi'na,  If  he  is  a  judge  of  a 
court  ot  record  or  not  of  record,  or  if  not,  then  any  judge  ot  such 
a  ponrt,  tiimn  proof  by  affidavit  of  the  failure  to  attend,  mtiat 
issue  a  warrant  to  the  slierid  of  the  county  comiuaiidiiig  him  to 
apprehend  the  defnnllinR  uitnceiB,  and  bring  bim  before  the  offi- 
cer, iierson,  or  body,  before  whom  or  which  hia  attcudaucu  wna 


{  HKO.  [An-d,   ISTfi.]    When   wllneaa  to  be   ImprlnOBed. 

If  the  person  sub|ioenned  and  otteniling  or  brought  aa  pre- 
BCrllied  iu  the  last  section,  before  an  officer  or  other  person  or  a 
body  refuses  without  reasouable  cause  to  b«  exaaiutid.  or  to 
answer  a  legal  and  pertinent  queslioii.  or  to  produce  a  book  or 
paper,  which  ho  was  directed  to  bring  by  the  terms  of  the  sub- 
poena, or  to  suliscribe  his  dei>osition  after  it  has  been  correctly 
reduced  to  writiu):,  the  person  issuing  the  sub^enn.  if  he  is  a 

C'  idee  of  a  court  of  record,  or  not  of  record,  may  forthwith,  or  if 
e  is  not,  then  nny  judge  of  sueh  court  may  upon  proof  by  nffl- 
davit  of  the  facts  by  warrant  commit  the  offender  to  jail,  there 
to  remain,  until  be  Biibniila  to  do  the  act  whicb  he  was  bo  required 
to  do  or  is  discharged  according  to  law. 
Id.,  }  4T,  im'd  TcrbDll;.  See  f  870,  post. 
g  HUT,   ContenlK  of  mrrnnt. 

A  wnrrnnt  of  comiuilment,  issued  as  prescribed  in  the  last  sec- 
tion, must  specify  particularly  the  cause  of  the  commilment;  and, 
if  the  witnefs  is  cuniniitted  for  refusing  1o  answer  a  question,  the 
question  must  be  inserted  In  the  warruut. 

Id  ,  I  48.     8h  I  ST6,  |»lt. 

!  ftSH.  To  whom  directed  |  bow  necBled. 

A  warrant  to  appreliend  or  commit  a  person,  issued  as  pre- 
scribed in  this  tille.  muHt  be  directed  to  the  sheriff  of  the  county 
where  the  perKon  is,  and  must  tie  executed  by  him,  iu  the  same 
mnnner,  as  a  similar  mandate  issued,  by  a  court  of  record,  in  an 
action. 

W.    402,  S  «.    8-e  1  BTfl.  post. 

I  HKO.   a  DB II  Acs  (Ion   or  preccdluK   reetlona. 

The  foregolug  sections  of  this  title  do  not  apply  to  a  subpoena 
issued  by  a  justice  ot  the  peace:  or  to  a  witness  subpoeiuicd  to 
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attend  B  court  hfU  bi  a  justice  of  the  peHCi-;  or  (o  a  case  where 
■pecial  proTiaion  is  otWwue  made  b;  kiw,  fui  cuiupelUug  tlie  at- 
teuilaiicc  of  a  vrilneBH. 


I  BOO.   Wltnesa  cxcntpt  from  arreat. 

A  person  duly  and  In  sood  faitli  sabpoenaod  or  ordered  to  at- 
tend, Tor  the  purpoHe  at  being  examined,  in  a  case  where  his 
attendance  may  lawfully  be  enforced  by  attachment,  or  by  com- 
mitment, iH  privileged  from  arrest  in  a  ciTil  action  or  ipecial 
proceedioK,  wcile  K<HnK  to,  remaining  at,  and  rctarniog  from,  tile 
place  where  be  is  required  to  attend. 
M.,  I  U. 

}  BOI.   When  la  be  dlnchnrKed  froM  arpcal. 

The  court,  from  which  a  snbpoenn,  serTed  in  good  faith,  wob 
issued,  or  by  which  an  order  waa  loado,  rcqniriutr  a  person  to  at- 
tend, for  the  purpose  of  lieing  examined;  or  a  jndgc  thereof,  upon 
liroof.  by  afBdnyit,  of  the  facts,  must  mnke  an  order,  dirccllus 
the  discharge  of  a  witness  or  other  person,  from  au  arrest  made 


I    802.   [An'a,    1S9B.]      Br    whan    wltncHBea    msr    be    dlB- 

A  jastice  of  tlie  supreme  court,  in  any  part  of  tbc  State,  or  a 
county  iudgo,  has  the  lllte  authority  as  a  judne  of  the  court,  to 
malie  an  order  for  a  discharge,  in  a  case  specified  in  the  Inst  sec- 
tioQ.  Upon  sntisfnctory  proof,  by  nflidnTit.  of  the  facts,  lie  luuat 
alwi  make  an  order,  directinst  the  diBChnrKC  of  a  person  arrested. 
In  violation  of  seclioa  eight  hundred  and  aiily  of  this  act,  where  a 
aabpoens,  served  in  good  faith  upon  the  person  arrested,  was 
issned  as  prescribed  in  sectioa  eight  hundK-d  and  fifty-four  of 
this  act. 

I     1890.   ch.   »4S. 

I  HVS-  Arrest,  ^hen  voldt  peMKllr. 

An  arrest  made  contrary  to  the  foretjoing  provisions  of  this 
title,  is  absolntely  void,  and  is  a  eontein|it  of  the  court,  if  any, 
from  which  the  subpoena  was  iBsucd,  or  by  which  the  wiliii'ss 
was  directed  to  attend.  An  action  may  be  maintained,  by  the 
person  arrested,  against  the  officer  or  olher  perKon  making  such" 
arrest,  in  which  the  plaintiff  la  enlitlpd  lo  recover  treble  damnges. 
A  similar  action  may  also  be  maiutnined.  in  n  like  case,  by  the 
party  in  whose  iichalf  the  witness  was  subpoenaed,  or  the  order 
procured,  to  recover  the  damages  austaiucd  by  him,  in  conse- 
qnence  of  the  arrest. 

Id.,  I  H. 

t  fl04.  [Am'd,  1HT7.]  Sheriff  not  to  be  liable  unless 
afltaavtt  is   maite. 

Bat  a  sheriff  or  olher  officer,  or  pemon.  is  not  so  lialile,  unti'as 
the  peraon  claiming  an  exemption  from  arrest,  makrs.  if  required 
by  the  slterifl  or  officer,  an  affidavit,  lo  the  effeef  that  he  whs 
legally nabpoenaed  or  ordered  to  attend,  and  that  he  wns  not  ho 
subpoenaed  or  oniered  by  his  own  procurement,  with  the  Intent 
of  BToidln'g  arrest.    In  bis  affidavit,  he  must  Bpeciry  the  court  or 

•  Tord   "  >n  "  omlltod  br  error  In  eoErosslDj. 
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officer,  ibe  place  of  atteadaiicc,  and  tbe  caaae  in  which  he  vnn 
■a  BobpoenRed  or  ordered.  Tbe  affidavit  ma;  be  taken  before  the 
officer  arresting  iiini.  aud  exonerates  the  officer  from  iiability  for 

not  makiug  the  nrri.'Ht. 
3  B.  8.  403.  t  U.  ■n'll. 

i  866.   Appllcotton  of  foreiroln^  provlBlons  to  Jni 

The  forei;oins  nroviBtons  of  this  title,  relating 


g  860.  [Ani'd,  I80S.]  RecoFdn  MOt  lo  b«  removed  kr 
vlFtne  of  HBbpoeuH. 

The  reconi  of  a  convej-nnce  of  real  properly,  or  any  other 
record,  or  ilociimeiit,  n'ticreof  a  transcript  tJiiiy  certified  may  by 
law  be  rend  in  evidence,  sliall  nut  be  removed,  by  virtue  of  a 
subpoena  duces  teeiim,  from  tbe  otlice  in  wbich  it  1b  kept;  except 
temporarily,  by  the  clerk  having  it  in  custodv.  to  a  term  or  sit- 
ting of  the  court  of  which  he  is  clerk;  or  by  the  officer,  having  it 
in  custody,  to  a  term  or  sitting  of  a  conrt.  or  a  trial  before  a 
referee.  Iield  in  Ibe  city  or  town  where  his  ofhce  is  situated. 
Where  il  is  required  at  any  other  place,  it  may  l>e  removed,  by 
order  of  tbe  supreme  court,  or  a  couuly  court,  made  In  court,  and 
entered  In  tlie  minutes;  specifying  that  the  production  of  the  orig- 
inal, instead  of  the  transcript,  is  uccexHary. 
L.  1890.  cb.  Me. 

(  867.  (Am'd,  18T0.]    Prodaotlon,  etc,  ot  book  «f  seeeaat. 

A  person  shall  not  be  compelled  to  produce,  upon  b  trial  or  hear- 
ing, a  book  of  account,  niherwise  than  by  an  order  requiring  him 
to  produce  it.  or  a  subpoena  duces  tecum.  Such  a  subpoena  most 
be  served  at  least  five  days  befort-  the  day  when  be  is  required  to 
attend.  At  any  time  niter  cervicc  of  such  a  subpoena  or  order, 
the  witni'SB  may  obtain,  upon  such  a  notice  as  the  Judge,  referee, 
or  other  otlicer  ijrcflcrib.'H,  an  order  rt'lteving  him  wholly  or  partly 
from  tbe  obligations  irniiosed  upon  him  by  the  subpoena  or  the  or- 
der for  production,  "imn  such  terms  as  justice  requires  touching 
the  insijeclion  of  the  Imok  or  any  poiilon  thereof,  or  Inking  a  copy 
tliereof  or  exfrncls  therefrom,  or  olherwine.  An  order  may  be 
made,  as  prescri)M<d  in  this  section.  )>y  a  judge  of  the  court,  or  in 
a  Hpei'inl  proeeediuB  nendinr  out  of  court  before  an  officer,  by  the 
officer,  or,  in  either  cnce,  by  a  referee  duly  appointed  in  tbe  canse, 
and  authorlsied  lo  hear  testimony.  A  justice  of  the  peace,  nr 
other  judiie  of  a  court  not  of  record,  may  make  iueh  an  order  in 
an  nctioti  brought  in  his  court,  at  any  Ijme  after  the  commence- 
ment thereof. 

t  H6M.   Dooka,  etc.,  o(  corporation,  Iioir  prodnced. 

The  production,  upon  a  trial,  of  a  book  or  paper,  belonging  to 
nr  under  the  control  of  a  corporation,  may  he  compelled,  in  lilte 
manner  as  if  it  was  in  tbe  hands,  or  tinder  tbe  control,  of  a 
natural  person.  For  that  pnrpose.  a  subpoena  duces  tecum,  or 
an  order,  made  as  preseribod  in  the  Inst  aeellon,  as  the  case  re- 
quires, must  be  directed  to  the  president,  or  other  head  of  the 
corporation,  or  to  the  officer  thereof,  in  whose  custody  the  bo«k 

X14 
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I  8«».  -Wkca   personal  >ttes«as«e   not  re^atped  by   ■>■>- 

Id  a  case  specified  !□  the  last  section,  or  where  a  subpoena 
duces  tecum,  or  an  order,  m&de  as  prescribed  in  section  866  or 
section  867  of  this  act,  requires  a  public  officer  to  attend,  and 
bring  a  book  or  paper  under  his  control,  the  subpoena  or  order  Is 
d<reiiied  to  be  euffictontl;  obered,  it  the  book  or  paper  is  prodnced 
by  a  subordinate  officer  or  employee  of  the  corporation,  or  in  the 
public  office,  who  possesses  the  requisite  knowlt^lf'^  to  Identify 
It  and  to  testify  respecting  tlie  purposes  tor  which  It  JB  used. 
If  the  personal  attendance  of  a  particular  officer  of  the  corpora- 
tion or  public  officPT  Is  required,  a  subpoena,  without  a  duces  t«- 
cam  clauae,  must  also  be  seired  upon  him. 


D,g,t,ioflb,GoogIe 
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TITLE  m. 
Deposltloiu. 

t.  DepoaiiioDs',  tHkfD  wliliniit  ibe  Stil«,  Cor  uh  wIiIiId  tli«  Slati 

3.  DeiKullluni,  lafceD  nllblo  lbs  SluU,  tor  om  wltboat  the  Bute 

ARTICLE]   FIRST. 

Depositions,  taken  and  to  be  used  within  tho  State. 
iTO.  DviHMltlan  of  «  party,  Pt?. 


8BU.  KulPii  for  FxnmlDntlDn  of  pattf  or  eipected  paitr.    llanner  of  til 
iDff  and   rctitmlD;  depoBJtLons.      Refu«]  of  pcraooa  «EUDtiw4  t 

Ml.  When  to'  bs  reaa  in  evjdenM. 


VepinKlan  to  b«  in 


>tDpelied  K 


1  B70,   [Am'd,  1878.]      DepoBltlon  ttl  a  partr,  etc 

The  deposition  of  a  party  to  an  action  pendinR  in  a  court  of 
record  or  of  a  person  who  expects  to  be  a  party  to  an  action 
about  to  be  brought  in  such  a  court  other  than  a  court  apecified 
in  subdivision  sixteenth,  seventeenth,  eighteenth  or  nineteenth 
of  Bpction  two  of  this  act  may  be  taken  at  his  own  instance  or 
at  the  instance  of  an  adverse  party  or  ot  a  co-plaintiff  or  co^e- 
(endant  at  any  time  before  the  trial  as  prescribed  in  this  article. 
Bee  I.  lei^l,  rb.  209;  CO.  Proc..  part  of  H  300,  301,  302  BDd  3ST. 

1  871.  [Am'd,  1877.]     Deposition  of  a  wllueaa  not  n  party. 
The  deposition   of  a   person   not   a   party,   whose  testimony   is 

material  and  necessary  to  a  party  to  an  action,  pendint;  in  a 
court  of  record,  other  than  a  court  spL'cified  in  Hub^liviRinn  six- 
teenth, seven  teen  I  h,  eighteenth  or  nineleenrh  of  section  two  of 
this  ai^t,  or  to  a  person  who  expects  to  be  a  party  to  an  action, 
about  to  be  brought  in  such  a  conrt,  by  a  person  other  than  the 
person  to  be  cxanilued,  may  also  be  taken,  an  prescribed  in  this 
article. 

2  R.  S.  3»1,  ponions  of  JS  1,  2,  33  and  M  (2  Bdm.  40T,  414,  41S). 

{  Rr2.   [Am'd,  1K05.]  Appllc«.tloB|  coatrntB  of  alBdavlt. 

The  person  desiring  to  take  a  deposition  as  prescribed  in  thla 
article,  may  present  to  a  jiidgf  of  the  court  in  which  the  action 
is  pending;  or,  if  it  is  pending  in  the  supreme  court,  to  a  county 
jtii1i;c;  or,  it  an  action  is  not  pending,  but  is  expected  to  be 
brought,  to  a  jadge  of  the  supreme  court,  or  to  a  county  judge; 
an   afllduvit,   setting  forth   as   follows: 

1,  The  names  and  residences  of  all  the  parties  to  the  action, 
ami  whether  or  not  they  have  appeared,  and  if  either  of  them 
has  appeared  by  attorney,  the  name,  and  the  residence  or  office 
address  of  the  attorney;  or,  if  no  action  is  pending,  the  names 
and  residences  of  the  expected  purties  thereto. 

2.  If  an  action  is  pending,  the  nature  of  the  action,  and  the 
snintance  of  the  judgment  demanded,  and    if  the  application  is 

21tl 


ix  enpertc 
4.  The 
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made  by  the  defendant  before  aniwer,  or  by  either  party  after 
niiswer,  the  nature  of  the  defense, 

^jon  is  pending,  the  nature  of  ttie  eoDtroveray  whliA 

o  be  the  subject  thereof. 

toe  and  reaidenpe  of  the  iieraon  to  be  ciamined,  and 
that  the  teetimony  of  aueh  person  is  material  siid  uecesaary  for 
the  party  making  such  application,  or  the  [)raBeeutiun  or  defence 
of  Buch  action,  and  if  the  ucticm  )a  to  repover  danjaKee  for  per- 
vonat  lujnrieH,  that  the  defendant  ia  ignomnt  of  the  uatnre  and 
extent  of  such  personal  injuries,  and,  nt  the  option  of  the  oppli- 
caut  the  place  where  he  ia  Bojourniug,  or  where  he  regularly 
tranaacta  botiness.   . 

5.  If  an  action  ta  pending,  that  the  person  to  be  einmlned  is 
about  to  depart  from  tile  Stnte;  or  that  uc  is  so  Riek  or  infirm,  as 
to  afford  rcosoDable  sround  (o  believe  that  he  will  not  be  able  to 
attend  the  trial;  or  that  any  other  special  circumatancea  exist, 
irfaich  Tender  it  proper  that  he  should  be  examhied  as  prescril>ed 
in  this  article.  But  this  Bubdiviaion  does  not  apply  to  a  case, 
where  the  person  to  be  examined  is  a  party  to  the  action. 

6.  If  DO  action  Is  pending,  that  the  person  expected  to  be  the 
uilTerae  party  Is  of  full  age,  and  a.  rcHiilcut  of  the  State,  or  so- 
jouminK  within  the  State:  or  that  he  has  au  oiGce  wilhin  thp 
State,  where  be  regularly  tran«acts  buainess  in  person,  spcclff  iug 
llie  place,  aiul.-if  it  is  In  a  city,  the  street  and  street  number,  or 
other  desiKnatiou  of  the  particular  locality;  or,  if  two  or  more 
persons  are  exacted  to  be  adverse  giartica,  that  each  ia  of  fuH 
uge,  and  so  resident  or  sojoiiinine.  or  has  nn  office;  also  the  cir- 
cunistnncea  which  rend  'r  it  neecNtiary  for  the  protection  of  the 
applicant's  righta,  that  the  witness's  testimony  should  be  per- 
IK'tnated. 

,,  tA»i'«,  ixsn.1  Any  olhtir  fact  necessary  to  show  that  the 
(nse  comex  within  one  of  the  two  laxt  tactions.  And  if  the  party 
sought  to  lie  CKamined  Is  a  corporation,  (he  alHdarit  xhiill  Hlate  the 
name  of  the  officers  or  directors  thereof,  or  any  of  (hem  whose 
testimony  is  necexsary  and  materinl,  or  the  booka  nud  papers  ns 
to  tbe  contents  of  which  an  examination  or  inniieetion  in  desired, 
and  the  order  to  be  made  in  respect  thereto  shall  direct  the  exam- 
ination of  such  persons  and  the  production  of  BUch  books  and 
papers. 

L,  1885.  cb.  94S,    Bee  Bnis  S2. 

I  R73.     tJ^m'd,  lS&4.i     Order  for  esDin  I  nation. 

The  Judge  to  whom  such  an  affldnvit  is  presput<-d  must  grant  an 
order  for  the  examination,  it  an  action  is  pending;  if  no  action 
is  pending  he  must  grant  it  it  there  be  reasonable  ground  to 
believe  that  an  action  will  be  brought,  as  stated  in  Che  nlBilavit, 
ami  that  the  application  Is  made  in  good  faith  to  preserve  the 
expected  testimony;  otherwise  he  must  diamisH  the  api)licatioii. 
Where  the  person  to  l)e  examined  ia  a  party  to  n  pending  ni^lion. 
or  ia  expected  to  be  a  party  to  an  action  to  lie  brought,  the  order 
ma.v.  in  the  discretion  of  the  judge,  di-sicnntc  nnd  limit  the  par- 
ticular mattera  as  to  which  he  shall  he  examEneil.  In  e\ery 
action  to  recover  damages  for  personal  injuries,  the  court  or 
Judge.  In  granting  an  order  for  the  examination  of  the  plaintiff 
before  trial  may.  if  the  defendant  apply  therefor,  direct  that  the 
plainlifC  submit  to  a  physical  examination  hy  one  or  more  pbysi- 
cians  or  mirgeons,  to  be  designntcd  hy  the  court  or  judce.  nnd 
Bucli  examination  shall  be  had  nnd  made  under  such  restrictions 
and  directtoiis  rb  to  the  court  or  Judge  shall  seem  proper.    In  anf 
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action  broaght  to  recover  damages  for  personal  injuries,  where 
the  d^fendoDt  shall  preseut  to  the  court  or  judge  satisfactory 
evidence  Ihnt  he  ia  ignorant  of  the  nature  and  extent  of  (he 
iDJurieH  complained  of.  the  court  or  judge  shall  order  thnt  such 
physical  examination  be  made;  and  if  the  party  to  be  examined 
shall  be  a  female  she  shall  be  entitled  to  have  such  examination 
before  physicians  or  surgeons  of  her  own  sex.  Tbe  <irder  must 
require  the  party  or  persona  to  be  eiainint-d  to  appear  before 
the  judge,  or  before  n  referee  named  in  the  order,  for  the  pur- 
pose of  taking  the  examination,  at  a  time  and  place  therein 
specified.  The  order  iiinst  also  direct  the  time  of  service  of  a 
copy  thereof;  which  must  be  made  within  the  State,  not  more 
than  twenty,  nor  leas  tliBD  five  days,  before  the  time  6sed  for 
the  examination,  onless  special  circumstances,  making  a  differ- 
ent time  ot  service  neci'Hsary,  are  shown  in  the  affidavit,  and 
that  (act  ia  recited  in  the  order. 

I  8T4.    [Am'd,  1ST7  a>d  1B8X.]    Pa>iKlim«n(  tor  dlaobeytas 

Witness  feen.  at  the  rate  prpscribed  by  law  In  an  action  in  the 
■npreme  court,  must  be  paid  or  tendered  when  the  order  Is  served 
npou  the  party  or  other  person  required  to  attend.  If  the  party 
or  person  so  served  fails  to  obey  the  order,  hia  attendance  may 
be  compelled,  and  ho  may  be  punished  in  like  manner,  and  the 
proceedings  thereon  are  the  same,  as  if  he  failed"  to  obey  a  sub- 
poena, issued  from  the  court,  in  which  the  action  is  pending;  or. 
if  no  action  Is  |>ending,  from  the  court  of  which  the  judge  Is  a  . 
member. 

(  »TS.  lAn'il,  187W.1     Service  of  order,  etc 

A  copy  of  the  order,  and  of  the  allldavit  upon  which  It  waa 
granted,  must  be  served  upon  the  attorney  for  eacb  party  to 
the  action,  in  like  manner  as  a  paper  In  the  action:  or,  if  a  party 
has  not  appeared  in  the  action,  they  must  be  served  upon  him. 
as  directed  by  the  order.  If  no  action  is  pending,  they  must  be 
personally  served  upon  each  of  the  persons,  named  therein  aa 
expected  adverse  parties. 

1  870.  [Am'd,  IBTS.]     Bxnmlnnttan  of  adverae  partT. 
Upon  proof,  by  affidavit,   that  service  of  a  copy  ot  the  order 

and  of  the  afSdavit  has  been  duly  made,  as  directed  in  tbo 
order,  the  Judge  or  the  referee  must  proceed  to  take  the  dei>09i- 
tion  ot  the  witness,  at  the  time  and  place  specified  in  the  crder. 
He  may,  from  time  to  time,  adjourn  the  examination  to  another 
day,  and  to  another  place,  within  the  same  county.  Sections 
eight  hundred  and  fifty-six,  eight  hundred  and  fifty-seven  and 
eight  hundred  cod  fifty-eight  of  this  act  apply  lo  the  examination 
of  a  party  or  a  person  expected  to  be  an  adverse  party,  taken  as 
prescribed  in  this  article. 

2  R.  s.  302.  e  B.  ■Dd  111.  sm.  I  36. 

t  8T7.  [Bepenled  In  1877,  re-enacted  In  1883,]  Party  c«n- 
Rned  In  prlnon. 

Where  the  party  or  other  person  to  be  examined  is  confined  in 
8  prison  or  jail  within  the  State,  under  a  sentence  for  a  felony, 
that  fact  must  be  stated  in  the  olBdavit,  and  his  deposition  may 
be  taken  aa  prescribed  io  the  foregoing  sections,  as  if  be  was  not 
ao  confined,  except  that  iu  such  a  cose,  the  granting  or  refusing 
the  order,  and,  if  granted,  the  appointment  of  a  referee  to  take 
the  testimony,  is  always  in  the  discretioi^  of  the  judge.  The 
218 
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order  must  require  Ibe  prodtictioD  ot  the  priaouer  by  the  person 
in  charge  of  the  prittoii  or  jail  at  the  prison  or  jail:  but  it  maj 
prescribe  auch  reBulatiouB  and  restrictions  with  respect  thereto 
aa  the  judge  deems  proper. 

I  S7H.    [Reiiealed,  1877.] 

I  STO.  lAm'd,  1HS2.1      DepODltlan  by  Ponaent. 

Tlic  parties  to  aa  action  may  atlpiitate,  in  nriting,  that  the 
deposition  ol  a  competent  witneSH,  iu  be  used  therein,  iiiuy  lie 
taken  before  a  judge  or  referee,  at  a  lime  iiiid  jilace  spedBed  iu 
the  atiptllation.  either  orally,  or  upuo  inlerrugutories,  to  be 
agreed  upon  Iu  like  manner.  The  wilueKH  may  be  Bubpiienned 
to  attend  the  examination,  as  upon  a  trinl;  anil  the  judse  or 
referee  may  take  his  deposition,  as  if  an  order  had  been  made  by 
the  court,  directing  it  to  be  so  taken.  Bat  this  section  does  not 
apply  to  a  ease  Hpecitied  in  section  eight  hnudreil  and  seventy- 
aeven  of  this  act, 

I»  181T.  Ph.  280,  H  T8  mnd  TO,  nm'd. 

I  S60.  |Am'd,  1ST9.1  RnlcB  for  rxBnlnatfoa  of  psrtr  or 
expected  parlr.  Maaner  of  tulilntc  and  retarnliiK  depviil- 
tliHiu      RetuBal   of  prrauiH  eximlHrtl  ta  aniwer. 

The  ezaminatioD  of  a  party,  or  an  expected  party,  is  subjei^t  to 
the  same  rules  as  if  be  uas  exmnini'd  upon  the  (rial.  The  judge 
or  referee,  upon  every  other  examination  taken  as  prescribed  in 
this  article,  must  iuaert  therein  every  answer  or  declaration  of 
the  person  examined,  whic'h  either  party  rm|uir<>s  to  be  inserted. 
The  deposition,  when  completed,  must  be  carefully  read  to  and 
■nbscribed  by  the  person  examined;  must  l>e  certifie<l  by  the 
judge  or  referee  taking  it;  and,  within  ten  days  thereafter,  must 
be  filed  In  the  office  of  the  clerk;  or,  if  no  action  is  pending,  in 
the  office  of  the  clerk  of  the  county  In  wiiioh  it  was  taken; 
together  with  the  sUpulalion  or  order,  under  which  It  was  taken: 
the  affidavit  upon  which  the  order  was  graiited:  aud  proof  nf 
the  service  of  a  copy  of  the  order  aud  ot  the  affldnvit.  It,  upon 
an  examination  before  a  referee,  the  person  examined  refused  to 
answer  any  question,  the  referee  must  report  the  fact  to  the 
miirt  or  judge,  who  must  determine  whether  the  question  is 
relevant,  and  whether  the  witness  is  bound  to  answer  it. 

3  R.  S.  302.  1  6.  aiHl  pirl  of  i  S  (2  Bdm.  406);  and  Id.  300,  i  3T  (S  Edm. 

1  SNl.  IVben  to  be  read  In  eridenire. 

The  deposition,  or  a  certtfled  copy  thereof,  may  be  read  in 
evidence  by  either  party,  at  the  trial  of.  or  upon  the  assessmenl 
of  damages,  by  writ  of  inquiry,  or  upon  n  reference,  or  olberwise, 
in  the  action  specified  in  the  originul  affidavit  or  stipulnlion:  or 
any  other  action,  thereafter  brought,  between  the  same  parties, 
or  between  any  parties  claiming  auder  them,  or  either  of  them; 
or,  if  no  action  is  pcndins,  an  action,  thereafter  brought,  between 
the  persons  named  in  the  orlRinal  affldavit  ns  expected  parties, 
M  betwe^i  persona  claiming  under  them  or  cither  of  them. 

2  B.   a.   S92,  part  nt  I  T,   and  Id.   »0U,   lurt  al   t  30. 

f  WHa.  tAm'd,  188X.]  Proof  of  wltneiis'ii  Inabllttr  to  attend. 

Bat  such  a  deposition,  except  that  of  n  party,  tnkcu  at  thp 
instance  of  an  adverBC  party,  or  a  deposition  taken  in  pnrsunnce 
of  a  stipulation,  ss  prescribed  in  this  article.  shFil!  not  be  so 
read  In  evidence  until  it  has  been  anfisfactorily  proved  that  the 
vrituess  ts  deed,  or  Is  unable  personally  to  attend  by  reason  of 
bU  insanity,  sickness  or  other  iuHrmtty,   or  tbnt  be  is  confined 
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ID  a  prison  or  jail;  or  that  he  has  been  and  is  absent  from  the 
State,  so  that  his  attendance  could  not,  with  reasonable  diU- 
(ence,  be  compelled  by  sabpoena. 

3  B.  S.  392,  31IU,  ^em■L□d<^^  tt  a  1  (Dd  8». 
I  SS3.  Kitecl  ot  deposition. 

A  deposition,  so  read  in  evidence  has  the  same  effect,  and  no 
other,  OS  thi!  oral  tostimouy  o(  the  witncES  would  have;  and  nn 
objection  to  the  corapt'tency  or  credibility  ot  the  witness;  or  to 
the  relevancy  or  substantial  competency  of  a  question  put  to 
him,  or  ot  an  answer  given  by  him;  mny  be  made  as  it  the  wit- 
ness was  then  perRonally  exaniiDed  and  without  being  noted 
upon  the  deposiUon. 

i  HS4.  OFlBlnnl  aOd^TltB,  CTldeBO*. 

The  original  affldavits,  filed  with  such  a  deposition,  or  certi- 
fied copies  thereot,  are  presumptive  evidence  ot  the  facte  therein 
contained,  to  show  a  compUauce  with  the  provisions  of  this 
article. 

Id.,  I  38. 

I  SfWi.  [Am*d,  1877,  1901-1  Deposition  to  be  naed  ob  motion. 

Where  a  party  intends  to  mnke  or  oppose  a  motion  in  a  court 
o(  record  other  than  n  court  specified  in  Bubdivirion  siitpen.  bpv- 
eoteen,  eighteen  or  nineteen  of  section  two  of  this  act,  and  it  is 
neeecsttry  for  him  to  have  the  affidavit  or  deposition  of  a  pi^rson 
not  a  party,  to  use  npon  the  motion,  the  court  or  a  judge  anthorlzed 
to  mnke  an  (»^er  tn  the  case  may  in  its  or  his  discretion  make  an 
order  appointing  a  referee  to  take  the  deposition  of  that  iwraon.  The 
order  must  be  founded  upon  proof  by  affidavit  that  the  applicant 
Intends  to  make  the  motion,  or  that  notice  of  a  motion  has  been 
given  which  the  applicant  intends  to  opiM>se.  The  aflldavit  must 
specify  the  nature  ot  the  action  and  muHt  Rhow  that  the  affidavit 
or  deposition  is  necessary  thereon  and  that  such  |«-son  has  re- 
fused to  make  an  nftidnvit  of  the  facts  which  the  applicant  ver'ly  . 
believes  are  within  his  knowledge.  If  the  defendant  has  appeared 
in  the  action  and  the  application  Is  made  on  the  part  of  tht>  plain- 
tiff nt  least  one  day's  notice  of  such  application  must  l>c  given  to 
tile  attorney  of  the  defend  ant. -and  if  the  application  Is  made  on 
the  part  of  the  defendant  similar  notice  must  be  (riven  to  the 
attorney  of  the  plaintiff.  The  person  to  be  examined  may  he  stib- 
poenned  nnd  compelled  to  attend  as  Mpoii  the  trial  and  may  he 
cross  esaniined  by  the  party  on  whose  attorney  the  notice  has 
been  served.  The  deposition  mtist  be  taken  by  question  and  an- 
swer and  be  suliscril>ed  by  the  witness,  and  must  be  delivered  to 
the  attorney  for  rhe  jiarty  who  procured  the  order,  unless  auch  " 
order  provides  for  a  different  disposition  thereof. 
SnbslltiitB  lor  Co,  Proc..  t  <(»1.  «lbfl.  T;  L,  IMH.  ch.  626.     iD  effect  AfM  34, 

I  886.  Where  Tritneaa  mnr  b«  compelled  to  attend. 

Where  a  person  to  be  examined,  as  prescribed  in  this  article, 
Is  a  resident  ot  the  Stale,  he  shall  not  be  required  to  attend  in 
any  county,  other  than  that  In  which  he  reaides.  or  where  he 
has  an  office  for  the  regular  transaction  of  busines»,  in  iieraon. 
Where  he  is  not  a  resident,  he  ahull  not  be  required  to  attend 
hi  any  other  county,  than  that  wherein  he  is  served  with  a  sub- 
poena, unless,  for  special  reasons,  stated  in  the  affidavit,  the 
onler  otherwise  directs. 

Co.  froc,,  I  381,  lait  cUase,  with  iinendmeDta. 
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ARTICLE  SRCOND. 

Depontimtg,  taken  without  tlie  State,  for  use  mithin  the  State, 


fM.  NSIki  (rf  PIS  mill  at!oD  upo 
8M.  Open  coiaululnn. 

ftllS.  ritmt  trtaom  diip'oltixDi  n 


M2.  C»riiflp>l*  of  rifcalk 
'    SOS.  C*rtlD«tp,  a  iuffldiiD 

dm!  BCII?¥uii>/itepHlt^aD 
SOB.  CommlHlan.  dr..  hv 

Sift  v-  "- 

012'  1 

I  HS7.   [Am'd,  IMTO.]    IVhen  eomnluIttB  to  Insai!. 

In  n  pttBO  Kpppifiod  in  tlio  nest  spclion.  ivhcrp  it  nppcnrs,  bj 
aDidnTit,  on  the  anplkalion  of  cither  imrly.  tlint  the  tpstiniony 
of  one  or  more  ivitnrwPH,  not  within  the  StntP,  is  mntcrin)  to 
the  *ppllcant;  a  commiBsion  ma;  be  iBSucil.  to  oiio  or  lnorl^ 
competent  porsotis,  nnmod  therein:  anthorliin;;  them,  or  ntiy 
one  of  them,  to  examine  the  wltneM  or  witnesses  namoJ  therein, 
tinder  oalh,  upon  the  I nterroftn lories  annexed  to  Ihe  <^mnlisslon; 
io  tnke  and  eeptify  the  deposition  of  eneh  witness;  nml  to 
return  the  same,  and  tho  commission,  neconiinR  to  the  direclionii 
f:iven  in  or  with  the  commission.  The  npplicuiit,  or  any  other 
pnrly  Io  the  action,  mfty  be  thus  examined. 
Front  L.  1803,  ch.  B7Q,  |  I,  am'd. 

I   ttHH.   [ABi'd,   189S.]      Tke  MtDte. 

Such  a  commission  may  be  iasuod.  in  cither  ot  the  foUon'inp 

1.  Where  a  party  to  an  action,  brounht  in  n  court  oj;  record, 
is  in  default  for  want  of  an  appearance  or  pleiidiiip.  and  llie 
testimony  la  reqnlred  upon  the  assessment  of  damnges,  Ijy  a 
writ  of  inquiry,  or  upon  a  reference;  or  otlicrwlse.  to  enable  the 
court  to  render  the  proper  final  judgment. 

2.  Where  final  Judftment  has  been  rendered  nfcainnt  the  nd- 
Terse  party  In  an  nclion  bronitht  in  a  court  of  record;  and  (lie 
tewllmony  Is  required  in  order  to  carry  the  jnilBinent  into  effect. 

3.  Where  an  anpeal  from. a  final  judirmcnt,  rendered  in  the 
Kupreme  cofli-t.  the  city  court  of  the  cily  of  New-York,  or  a 
county  rouH.  or  a  motion  for  a  new  trial  in  eitlier  of  tliose 
c«Hrta.  Is  pendlnft.  and  the  testimony  will  !«■  material  and  neces- 
Bsry  to  the  applicant.  In  the  proeecntlon  or  defence  of  the 
■etion,  U  a  new  trial  ts  granted. 

'  'Bm   L.    1882;    <*.   410.   f  1284;    pMt.  I  8171. 


S8  889-62  ^        nEPOsmONS  c.  9.  t.  3.  ft.  » 

4.  Where  tbe  applicntion  is  made  before  the  joinder  at  \mat, 
tn  an  action  brought  in  either  of  the  courts  speciHed  in  the  last 
HubdiviBlon;  and  there  is  ri'HBon  to  opprehentl  that  before  issue 
Is  joined,  and  an  application  (or  a  commiasion  can  thoreafteP 
be  made,  the  witness  wilt  die,  or  become  unatile  to  give  his  teati- 
mony,  or  remove,  so  that  his  teslimonr  cannot  be  taken. 

6.  Where  an  issue  of  fact  has  Ijeeti  joined,  in  an  action  pending 
in  a  court  of  record,  and  the  toatimony  is  material  to  the 
apnlicant,  in  the  prORcoutioD  or  defence  thereof. 

6.  In  apecinl  procfiedingo. 

L.  IBDS,   cb.  MO. 

I  SSI).  How  and  npon  what  terma  grumtrit. 

In  a  case  BpeciDed  in  subdivision  third  of  the  last  section.  If 
the  appeal  has  been  talcen  to  another  court,  the  application 
must  be  made  to  the  court  In  which  the  judgment  was  rendered; 
and  an  order,  directing  the  commission  to  be  issued,  may  be 
(fi'anted  or  refused,  in  the  discretion  of  that  court.  In  a  case 
specified  in  either  of  the  other  subdiriaious  of  that  section,  tlie 
application  may  be  made  to  the  court,  or  a  judge  thereof,  or,  in 
the  supreme  conrt,  to  the  county  judge  of  the  county,  where  the 
action  is  triable:  and  it  must  be  granted,  upon  sntisfactory 
proof  of  the  facts  anthoridng  It,  unless  the  court  or  judge  has 
reason  to  believe,  that  the  application  is  not  made  in  good  faith, 
or  unless  an  order  for  an  oiH'n  commission,  or  (or  taking  deposi- 
tions, is  made  aa  prescribed  fn  this  article.  Notice  of  the  appli- 
cation must  be  given  to  the  adverse  party,  unless  he  la  in  default 
for  want  of  an  appearance.  Upon  granting  the  order,  the  court 
or  judge  may,  in  any  case,  impose  aueh  terms  as  justice  requires. 

Pnim  L.  1602,  cb.  3TD,  |  I,  and  2  II.  B.  3DS.  ||  11  and  IS,  nltb  sDenaiBenti. 

1   800.   Order    made    by   JndirF. 

T\'here  the  order  is  made  by  a  jndgc.  out  of  court,  it  must  be 
entered  in  the  office  of  the  clerk.  It  phall  be  granted,  only  in 
n  case,  where  tlio  court  would  granl  it,  nnd  upon  the  aame 
terms:  nnd  it  is  subject  to  the  control  of  the  court. 

;  SDl.   Iitterrosatorlesi  liaiT  iiptded. 

Unless  the  interrogatories,  to  l)c  annexed  to  the  commission, 
are  settled  by  consent  of  the  parties,  they  must  be  settled,  npon 
notice,  by  n  judge  of  the  court,  or,  in  the  supreme  court,  by  the 
county  judge  of  Ihe  county,  whefo  the  action  is  triable,  aa  pre- 
seritied  in  the  general  rules  of  practice. 

1  f>1>2.   Id. I  lo  lie  nnnespdi  dlrectlonn  for  return. 

The  interroga lories,  when  setlliil,  miist  l)e  annexed  to  the 
commission.  Either  party  must  lie  nllowod  to  insert  therein 
any  Question,  pi'rtinent  to  the  issue,  which  he  proiiosea.  DnlcsB 
the  parties  stipulate  in  writing,  or  the  order  granting  the  com- 
mission prettcribes.  how  11  shall  N-  returned,  the  judge  muat 
Indorae.  npon  the  commlBsion,  ihe  proper  direction  for  that 
pnrnose.  Unless  the  court  or  judge  thinks  proper  (o  direct  it 
lo  be  relumed  by  nn  agent,  it  must  lie  returned  through  the 
post-office. 
Id.,  t  ID,  wlUi  ameadineiita. 
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t  803.   [ABi'd,   xsas.j      CoKmUHloB  t*  cxaMlBe  wkolly  Br 
partly  upon  oral  que  all  on  ■< 

Wberp  BD  lasu?  of  fact,  joined  In  nn  a<rtion,  1b  peDdine  in  the 
supreme  court,  the  city  court  of  the  city  of  New-York,  or  a 
county  court,  the  parties  may  itipulate,  in  writing,  or  the  court  , 
to  which,  or  the  judge  to  whom  an  application  tor  a  commission 
U  made,  may  In  itB  or  his  discretion,  direct,  in  the  order,  that  a 
eommJBHion  iesue  without  written  InterrogatorleB,  and  that  the 
depositionB  be  taken  npon  oral  questions:  or  that  a  commission 
isBUe,  to  take  the  deposition  of  one  or  more  witnesses,  desiKunted 
ID  the  order^  partly  upon  oral  queitloDi  and  partly  upon  written 
interrogatones,  or  to  take  the  deQpsition  of  one  or  more  witnessei, 
designated  in  the  order,  upon  oral  questions,  and  one  or  more 
witnesses,  desiEnated  in  the  order,  upon  wcittea  Interrogutorlea. 
L.  1696,  cb.  BIS. 

I  8S4.  'Wben  opea  oobibiIiwIob  may  Inatie,  or  d«|MHiltIau 
Biay  be  tabea. 

Whore  an  issue  of  fact.  Joined  In  a..  , 
of  the  courts  specified  in  the  last  i  .  , 
stipulate,  in  nritlng.  or  the  court,  or  a,  Jndee  thereof,  or,  in  the 
supreme  court,  the  couuty  judge  of  the  county  where  the  action 
Is  triable,  may,  in  its  or  his  discretion,  upon  the  application  of 
either  party,  and  npon  satisfactory  proof,  by  affidavit,  that  one 
or  more  tvitnesscs,  not  within  the  State,  are, material  and  neceB- 
sary  in  the  prosecution  or  defence  of  the  action,  make  an  order, 
upon  such  terms  as  it  or  he  deems  proper,  directing  that  an  open 
commiBsioli  issue,  or  that  depositions  be  taken,  as  prescribed  in  the 
following  sections  of  this  article. 

I    88S.   [Aai'd,    187B,    ISOT.]       Depoaltlona    where    advcrae 
partT  la  aa  Infant  or  eomialttce. 

The  last  two  sections  are  not  applicable,  where  the  adverse 
party  is  an  infant,  or  the  committee  of  a  person  judicially  de- 
clared to  be  incapable  of  managing  his  affairs,  by  reason  of  lunacy, 
idiocy  or  habitual  dmnkenness.  Nor  can  the  applicant  be  exam- 
ined in  his  own  behalf,  as  prescribed  in  those  oections,  except  by 
consent  of  tbe  parties. 
i.isn.ob.m.  ia«a«etitvi*.un. 


t  896.  Notice  of  ezamlnatloa  npan  oral  qaentlOBa. 

Where  a  commission  is  issned,  to  take  testimony  without 
written  interrogatories,  as  prescribed  in  section  898  or  section 
8&1  of  this  act,  notice  of  the  time  and  place  of  the  examination  . 
of  a  witness,  by  virtne  thereofjiiaming  the  witness,  must  l>e 
.serrcd  as  prescribed  In  section  890  of  this  act. 
Sm  1  M».  port. 

I  eitr,   Op«n  cvmailHiloa. 

An  open  commission  must  be  directed  to  one  or  more  persons, 
named  therein,  and  must  authorize  them,  or  auy  one  of  them, 
to  eiaminc  any  witness  who  may  be  produced  by  either  party, 
on  or  before  a  day  specified  therein,  upon  oral  questions  to  be 
pot  to  the  witness,  when  he  Is  produced;  to  take  and  certify  tlic 
deposition  of  each  witness  so  cmmined;  and  to  relurn  the  same, 

id   the   commission,   Immediately   after   tbe   expiration   of   the 
"        -    ■   -!--      -     ■'- " —  —  the 
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t  8»8.  Ordev   «lr«e(lnic  depmiltlonii  to  be  taken.  ' 

An  ordor,  directing  Ibnt  depositions  be  taken,  must  specify 
ilie  time  within  which  iliey  must  be  tnken,  auil  the  munuer  iji 
wtiith  ihey  must  1h>  rL-tiirued.  Il  may  also  conCaiu  euch  addi- 
tional directioQs,  not  iiicoiiBisteiit  with  iJie  next  sectiop,  nith 
Respect  to  the  time  and  iiiaiiuer  of  giving  notice,  lis  the  court 
or  Judge  deems  proper.  The  ordc-r  must  be  entered  in  the  clerk's 
office;  and  a  certified  Copy  thereof  iiiUKt  be  annexed  to  each 
deposltiou,  or  set  of  dc|>ositionii,  returned  as  iireiscribcd  tu  the 
follow iiie  BOttloiiH  of  this  article. 

PrDm  L.  una.  ch.  887,  t  *.  «in'<l. 

J  mm.  Bi^rore  -nhoni  ileponUloniii  mar  be  tMkeiii  Matlce 
of   tHklnc 

A  detKisition  may  be  taken,  pursuant  to  hucIi  an  order,  before 
a  perBon  miituully  agrei-^l  upon  by  the  parties,  or  a  chaneellor. 
or  a  judge  of  a  court  of  record,  or  the  iniiyor  or  other  chief 
magistrate  of  a  city,  or  a  justice  of  the  |H?ace  of  the  state  or 
territory,  where  llie  witness  Is;  who  is  not  counsel  or  attorney 
for  eilbor  party,  and  would  not  lie  diiM]Uulilled,  liy  reason  of 
afGuily  or  consauBUiuity  to  a  party,  or  ioterest  in  the  event, 
froui  serving  ns  a  juror  u^kiu  the  trial  of  the  ncllon,  within  the 
State.  Written  notiee  of  Ihc  lime  and  place  of  taking  a  deposi- 
tion, specifylnK  the  nonic  of  (he  witness,  ami  the  person  before 
whom  it  will  be  tnkeu,  must  be  served  by  the  parly,  at  whose 
instance  it  Is  taken,  ni>on  the  attorney  for  the  adverse  party. 
The  time  for  serving  Hiieh  a  notice  must  be.  at  least,  five  Jodicial 
dayn  before  the  depoHillon  Is  taken:  anil  one  judicinj  day,  in 
addiliou,  for  each  fifty  miles,  by  the  usual  route  of  travpl. 
between  the  residence  of  the  attorney  for  the  adverse  party,  and 
the  place  where  tiie  deposiliou  ix  lo  be  taken. 
U  1S53,  ch,  387,  p«rt  of  S  4.  '■"i  I  K.  .n-il. 

{  WM,    Haw  depOBltluim   takoii. 

U[ion  the  esaniination  of  a  witness,  without  written  Inter- 
rogatories, by  virtue  of  a  coinniission,  or  of  an  order  to  take 
ileiKisilionii,  the  euniuiissiuiier,  or  the  person  before  whom  thi^ 
deposition  is  taken,  niusl  take  down,  or  cause  to  Iw?  taken  down, 
as  prescrllwd  in  the  ni'xl  section,  the  sulislnnce  of  the  witness's 
testimony;  unieEs  lie  i«  directcil,  in  the  commission  or  the  order, 
or  required  by  the  person  appearing  for  either  party,  to  insert 
in  the  deixtsiliou  any  or  nil  of  tlic  (lueslions  or  answers,  word 
tor  word.  Unless  the  cooiraission  or  order  otherwise  directs, 
the  person,  ai>pearins  for  either  party,  inav  ask  any  qnestion. 
whieli  he  deems  proper,  and  the  wilness  s  answer  must  be 
tiikrn  iieeordiiigly.  the  objections  tiiereto  being  reserved,  without 
tieing  specified  at  the  time  of  esnminnlion,  A  copy  of  tills  ■ 
seelion  must  be  annexed  to  each  commission  to  take  testimony 
witlmnt  written  interrogatorieB,  and  to  each  certified  cops  of 
nu  order  to  take  a  deposition. 

;    DOI.  Com  ml  Bill  on    or    order    to    take    depoaltlOBB)    koir 

The  person,  to  whom  a  commission  is  directed,  or  l)efore 
■  whom  a  deposition  is  taken,  unless  otherwise  expressly  directed 
in  the  commlKBlon,  or  in  the  order  for  taking  the  depositions, 
muBt  execute  the  commission,  or  the  order,  as  follows: 

1.  lie  must  publicly  administer,  lo  ench  witness  esamined. 
sn  oath  or  affirmation  to  testify  the  troth,  the  whole  truth,  and 
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□othJDK  but  the  truth,  as  to  the  matters  retpectlns  wbicb  the 

ivitncsa  ia  to  lie  eiainined. 

2.  Ue  mnet  reduce  the  examlDatloa  of  eacb  wltneas  to  writinK, 
or  cnuBB  it  to  bo  reduced  to  writing,  by  a  ilia  interested  person. 
After  it  hoB  beon  carefully  read,  to  or  by  the  witneiis,  it  must 
be  Enbscribed  b;  the  witness. 

3.  If  an  eihibit  is  produced  and  proTed,  the  exhibit,  or,  If  the 
n'itnesH.  or  other  person  having  it  iu  hla  custody,  does  not 
surrcuder  it,  a  copy  thereof,  must  be  auceied  to  the  deposition 
to  which  it  relates,  subscribed  by  the  witoess  proTlng  it,  and 
numbered  or  otherwiso  idcnti&ed.  In  writing  therenpon,  by  the 
commissioner,   or  person   talimg  the   deposition,   who  must   sub- 

4.  The  commissioner,  or  person  taking  the  de^sitlon,  must 
subscribe  bis  name  to  each  half  sheet  of  the  deposition;  he  must 
annex  a!l  the  depositions  and  exhibits  to  the  commission,  or  to 
a  certiGed  copy  of  the  order  for  taking  the  deposition,  witb  the 
certificate  specified  in  the  next  section;  and  he  must  close  them 
up  under  his  seal,  and  address  the  packet  to  the  clerk  of  the 
court,  at  hU  official  residence. 

6.  If  there  is  a  direction,  on  the  commission,  or  in  the  order, 
to  return  the  same  through  the  post-office,  he  must  Immediately 
deposit  the  packet,  so  addressed,  lu  the  post-office,  and  pay  the 
postage  thereon. 

6.  Jf  there  Is  a  direction  on  the  commlssIoD,  or  iu  the  order, 
to  return  the  same  by  an  agent  of  the  party,  at  whose  instance 
it  was  issued  or  granted,  the  packet  so  addressed  must  be  deliv- 
ered to  the  agent. 

7.  Where  a  commigaioo  Is  directed  to  two  or  more  persons, 
one  or  more  of  them  may  execute  It,  as  prescribed  In  tnls  and 
the  next  section. 

A  copy  of  this  and  of  the  next  section  must  be  annexed  to 
each  commission,  or  order  to  take  depositions,  authorised  by 
this  article. 

I  B.  8.  SM,  I  te.  niid  T,.  1BB3,  cb.  SST,  H  0,  T  md  S. 
i  OOU.  Cerlinv«(e  of  eiecutlon. 

The  commlBBioner  or  other  person,  before  whom  one  or  more 
depoaitions  are  taken,  must  subscribe,  and  annex  to  each  deposi- 
tion,   a   certificate,    substantially   in     the     following     form,     the 
blanks  being  properly  filled  up: 
"  State  "  (or  "  territory")  "  of  "  i  gg  . 

"County"  (or  "parish")  "of  "( 

"  I,  ,  do  certify  that  ,  the  witness,  personally 

appeared  before  me  on  the  day  o(         ,  at  o'clock  in 

the  noon,  at  the        ,  in  the  state  "  (or  "  territory  ")  "  of 

,  and  after  being  sworn"  (or  "affirmed,"  as  the  case  may  be), 
"  to  testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
did  depose  to  the  matters  contained  in  the  foregoing  deposition, 
and  did,  Iu  ray  preaence,  snhscrilie  the  same,  and  Indorse  the  ex- 
hibits annexed  thereto.  And  I  further  certify  that  I  have  sub- 
scribed my  name  to  each  half-sheet  thereof,  and  to  each  exhibit. 
And  I  further  certify  that  appeared  in  behalf  of  the  ,  and 
that       appeared  in  behalf  of  the       ." 

Vran  Ij.  IBtS,  eli.  SST,  i  T. 

I  B03.      Ceefiaoate,  ■  ■BOIclrnt  retom. 

The  certificate,  specified  in  the  last  section,  is  a  sufficient  re- 
tom  to  a  commission. 
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I  0O4.  Relara  br  Hffent. 

If  the  packM,  Specified  i<i  seclion  001  of  this  act,  is  delivpr^  to 
au  ascDt,  be  must  dclivvr  it  to  Ihu  cleric,  lo  whom  it  is  nddresied, 
or  (o  &  judge  of  the  roiirt,  either  of  wliom  must  receive  and  open 
It,  upon  tbe  agent  making  niBdavit,  that  he  received  it  from  the 
tmndB  of  tlie  commisaioner,  or  the  penioD  who  took  tbe  deposition, 
and  that  it  hae  aot  been  opeued  or  altered,  since  he  so  received  it. 

2  B.  H.   SM,  I  IT. 

i  »0S.   It  BKent  l>  •lob  or  dead. 

If  the  agent  is  dead,  or,  from  sieknesB  or  other  casualty,  Is  nn- 
able  to  deliver  the  packet  personally,  as  prescribed  in  the  last  sec- 
tion,  it  rnnst  be  received,  by  the  clerk  or  judge,  from  the  lisnds 
of  any  other  person,  upon  the  latter  making  an  afRdovit.  thai  he 
received  it  from  the  3gpnt;  that  the  agent  is  dead,  or  otherwise 
nntible  to  deliver  it;  that  it  has  not  bi^n  opened  or  altered  since 
he  received  it;  and  that  he  believes  that  it  bas  not  been  opened 
or  altered,  since  it  came  from  the  hands  of  the  comroisaioner,  or 
the  person  who  took  the  deposition. 

M.,  i  IB. 

I  800.  FlltitK  depoaldon,  etc.,  mo  retarneil. 

The  clerk  or  judge,  who  receives  and  opens  the  packet,  aa  pre- 
■cribed  in  the  last  two  sections,  mnst  indorse  thereupon,  and  sign, 
a  note  of  the  time  of  the  receipt  and  opening  thereof,  and  im- 
mediately file  It  in  the  office  of  the  clerk;  together  with  the  affi- 
davit of  the  person,  who  delivered  It  to  him. 
M..   I  IB,  .m'fl. 

I  DOT.  The  luirne. 

It  the  packet  is  transmitted  through  the  post-office,  the  clerk, 
to  whom  it  is  addreaaed,  must  receire  It  from  the  post-office,  open 
it,  indorse  thereupon,  and  sign,  a  like  note  of  the  time  of  the 
receipt  and  opening  thereof,  and  immediately  file  It  in  hia  office. 
M.,  I  SO. 

I  DOS.   CommlBiiloii,  etc.,  'by  conaent. 

A  commission  may  issue,  or  an  order  to  take  depositions  may  be 
made,  by  consent,  in  a  case  where  either  may  be  directed  by  the 
court  or  a  judge,  as  prescribed  In  this  article.  On  filinx  a  stipula- 
tion to  that  effect,  signed  by  the  attorneys  for  the  particB,  the 
clerk  must  enter  an  order  accordingly;  and  thereupon  the  attor- 
ney for  the  party,  procuring  tbe  order,  may  insert  in  tbe  commis- 
sion, or  indorse  upon  or  annex  to  it.  or  the  order,  the  necessary 
directions  for  the  execution  and  retnrn  thereof,  according  to  the 
stipulation. 
Id.,   I  SI,   nmodellrd. 

I  0OO.  Where  retMFM  to  be  bevti  parties  may  Inapaet 
II,  pte. 

A  commission,  or  cony  of  nn  order  to  take  depovltiont,  with  tbe 
certificates,  returns,  depositions,  and  exhibit e  thereto  annexed, 
must  remain  on  file  tn  the  office  of  the  clerk,  unless  otherwise 
provided  by  the  Rflpnlatinn  of  the  parties,  or  nnless  the  court,  by 
a  special  order,  directs  them  lo  be  filed  in  the  office  of  another 
derk.    They  are  always  open  to  the  inspection  of  the  parties. 
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either  of  wbom   Is  entitled  to  a  copy  ot  tbem,  oi  of  an;  part 
thereof,  on  pajment  of  the  tcea  allowed  by  law. 

3  B.  s.  SH,  I  23. 

{  810.  n'ken  deposition  stay  be  ■nppreiiaed. 

Where  it  appears,  by  afGdavi*  that  a  depositioa  hai  been  im- 
properly or  irregularly  tfllien  oc  returned;  or  that  the  personal 
attendance  of  the  witnesa.  upon  the  trial,  could  have  been  pro- 
cured, with  due  diligence,  by  a  Bubpoena;  or  that  the  attorney  for 
either  party  haa  practiced  aui  fraud,  or  unfair  or  overreaching 
conduct,  to  the  prejudice  of  the  adverse  party,  in  the  course  of 
the  proceedings;  an  or^er,  for  the  Buppression  of  the  dcpositton, 
may  be  made  by  the  court,  upon  the  application  of  the  party  ag- 
grieved, upon  notice  to  the  aaverae  party. 
L.  ISU.  tH.  SBT,  I  U.  (Di-d. 

I  911.  DepoaltlOD,  ttc,  evidenee. 

A  deposition,  talien  and  returned  as  prescribed  Id  this  article, 
or  an  eiempllfled  copy  thereof,  if  the  original  is  filed  in  another 
eounV,  may,  unless  it  is  suppreesed  "as  prescribed  in  the  last  sec- 
tion, be  read  L.  evidence  by  either  party,  it  has  the  same  effect, 
and  no  othe.',  ai^  the  oral  testimony  of  the  witness  would  have; 
and  an  ofajectiau  to  the  competency  or  credibility  of  the  witnesa, 
or  to  the  relevancy,  or  substantial  competency,  of  a  question  put 
to  him,  or  of  an  answer  given  by  him,  may  be  made,  as  if  the 
witness  was  then  personally  examined,  and  without  being  noted 
upon  the  d^xMltton. 
Id.,  I  IB,  and  3  B.  S.  see,  t  21,  wltb  imsndmniU.    Be*  4  T.  &  0.  AM. 

I  ttia.  [Am'd,  18S5.]  WkH  Interrasalorles  and  dvpoal- 
tloB  ■■■r  be  la  It  forelva  lauarnBare. 

Upon  an  application,  made  (n  the  supreme  court,  the  city  court 
of  the  city  of  New-York,  or  a  county  court,  for  a  commission  to 
be  issued  to  a  foreign  country,  if  it  satisfactorily  appears,  by 
affidavit,  that  the  witness  does  not  understand  the  English  lan- 
guage, the  order  for  the  commission  may,  in  the  discretion  of 
the  court  or  judge,  direct  that  written  interrogatories  annexed 
thereto,  by  way  of  direct  or  croas-eiaminalion  be  framed  in  the 
Bnglisb  language,  and  also  in  a  foreign  language:  that  only  the 
Interrogatories  framed  in  the  foreign  language  be  put  to  the  wit- 
ness; and  that  his  answers  be  taken,  and  the  certificates  be  made 
out,  in  the  same  language.  Wbere  such  an  order  is  made,  it 
must  provide  for  the  payment,  by  the  applicant,  to  the  adverse 
party,  of  a  reasonable  sum,  Bied  therein,  for  the  expense  of  pro- 
curing the  interrogatories,  in  his  behalf,  to  be  translated.  The 
judge,  who  settles  the  interrogatories,  niust  settle  tbem  in  the 
foreign  language,  and  in  the  English  language;  and,  for  that  pur- 
pose, he  may  call  In  the  sasistance  of  one  or  more  exports,  whose 
compenaation  must  be  fixed  by  the  judge,  and  paid  by  the  ep- 
pHcant.  When  the  deposition  Is  read  in  evidence.  It,  and  the  in- 
terrogatories, must  be  interpreted  into  the  EingKah  language,  as 
tf  the  wttneia,  being  unable  to  speak  the  Englleh  language,  was 
perstmally  present  and  testifying. 

L.  UW,  A.  »M. 

I  918.  IicMers  row^lorr- 

Letters  rogatory  may  be  issued  from  either  of  the  courts  speci- 
fied Id  the  last  section,  in  its  discretion,  in  a  case  where  a  cora- 
miaaion  may  be  tsaned,  as  prescribed  in  this  article,  upon  satla- 
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factory  proof,  hy  affidavit,  that  there  is  good  reason  to  believe, 
that  the  ends  o(  jubtice  will  be  better  promoted  Ibereb;,  thao  bjr 
the  iaauine  of  a  commission,  DOtwlthatanding  that  a  commisBioa 
can  be  executed,  in  the  country  to  which  the;  are  aent.  Letter* 
rogatory  can  be  Issued  only  to  ezamiue  one  or  more  wltneMea, 
upon  written  Interrogatoriei,  annexed  thereto:  which  muit  be 
framed  and  settled,  and  the  depoBitions  must  be  retnrned,  as  pre- 
scribed In  this  article,  with  reepect  to  the  interrogatorle«  knnezefi 
to  a  comnlBBioti.  and  the  depoaillona  taken  thereuoder. 


D,g,t,ioflb,GoogIe 
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ABTIOI.B  TRIBD. 

D^oMiom,  taken  within  the  itate  for  twe  wtffcotrf  the  »taU. 

wkM  MM*  dcpodUon  aty  be  taksn. 


I   914.    [Am'd,    JS»n.1     IB    what    HBea    dcposlttoB    mar    ke 
takfU. 

A  party  to  an  action,  snit,  or  special  proceeding,  civil  or  cniol- 
oal,  pending  in  a  conrt  without  the  state,  either  in  the  Unitedi 
States,  or  in  a  foreign  country,  may  obtBio,  by  the  apeclal  pro- 
ceeding prcHcribed  in  this  article,  the  testimony  ol  a  witness,  and, 
in  connection  therewith,  the  prodnctlon  of  boolis  and  papers, 
within  the  state,  to  l>e  nsed  in  the  action,  suit  or  special  pre- 
ceding. ' 
1B.B,  MT.I3*[a  Edm,  4U),  M  ua'd  b; L.  IWT.  ob.fl.  I  I  C/Edm.R) ;  L.  im.cta. 

I  BIB.  [Am'd,  1890.]    SnbpaeBB  *D  TrltneB*. 

Where  a  eommisBion  to  take  testimony,  within  the  state,  has 
1  been  Isaned  from  the  conrt  in  which  the  action,  suit,  or  special 
proceeding  is  pending;  or  where  a,  notice  has  been  glTeu,  or  any 
otlier  proceeding  has  been  tnlten,  for  the  purpose  of  taking  the 
te<timony,  within  the  state,  pursuant  to  the  laws  of  the  state  or 
country,  wherein  the  court  Is  located,  or  pursuant  to  the  laws  of 
the  United  States,  if  it  Is  a  court  of  the  Uirited  States,  the 
supreme  court,  or  the  county  court,  or  a  judge  of  either  court, 
shall,  in  a  proper  case,  on  the  presentation  of  a  verified  petition 
issue  a  subpoena  to  the  witness,  commanding  him  to  appear 
before  the  commissioner,  named  in  the  commissioD;  or  before  a 
commissioner,  within  the  state,  for  the  state,  territory,  or  foreign 
country,  in  which  the  notice  was  given,  or  the  proceeding  taken; 
or  before  the  officer  designated  in  the  commission,  notice,  or  other 
paper,  by  his  title  of  office:  at  a  time  and  place  «pecified  in  the 
subpoena,  to  testih-,  in  the  action,  suit,  or  special  proceeding. 
If  toe  witness  shall  fall  to  obey  the  subpoena,  or  refuse  to  have 
an  oath  administered,  or  to  testify,  or  to  produce  Oi  book  or  paper 
pursuant  to  a  subpoena,  or  to  subscribe  his  deposition,  the  court 
or  jndge  Issulog  the  subpoena  shall,  if  it  Is  determined  that  a. 
contempt  has  been  committed,  prescribe  the  punishment  as  in 
the  case  of  a  recalcitrant  witness  bi  the  supreme  court.  The 
general  rules  of  practice  must  prescribe  rates  for  such  pro- 
ceedings. 
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i  919.  [Am'd,  1890.]    Taklns  »nA  Fetsrn  of  dcpoaltloii. 

Tbe  officer,  or  commUiiioner.  before  whom  a  witness  appears, 
In  a  case  apecified  in  thii  article,  must  take  down  his  testimooj', 
in  writing,  and  must  aiiuei  thereto  copieg  of  nil  books  and  paperii 
produced  or  Buoh  parts  thpreor  aa  sbnil  be  required,  and  miMt 
certify  aad  traDHmit  it  to  tbe  court  in  which  the  action,  suit,  or 
special  proceeding  is  pemdJDg,  as  the  practice  of  that  conrt 
requires. 
L.UM.di.Xn.    laeSeotSepc  I,l8n. 

:  L.'l89g,  cb.  502.   In  effect  Sept. 
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i;.  B.  t.  4.  a.  1        DOCUMENTARY  EVIDENCE. 


Dooiunentar;  evidence. 

iiTUcIa  1.  Di>cniiwnUr7  aTldeucc,  u  ■  niliatllule  far  oral  totlmuiT' 

2.  Proof  o(  ■  itocumeDt,  tiecnietl  or  redlining  wIlhlD  Cba  Slat*. 
1.  Praot  or  ■  document,  rcmalnlDK  in  i  murt  or  pabllc  office  of  tM 
DnltMl  StatM,  M  nacDted  m  remaloltv  wltboat  tbe  BUU. 

ARTICI.B    FIRST. 

Doeummtarif  evidence,  at  a  sabttiltite  for  oral  testimony. 

8m.  aai.  Certain  oOcIal  certiacatea.  aTldence. 
922.  Certidmle,  pro.,  on  file,  endence. 
fl2a.  NoUiT'a  certWcate.  e^denre. 

Se*.  Notan'H  pntfii  and  memorandnm;   irhvn  vildence. 
BL9.  Praot  of  pnaenlmaiil,   elc,  at  tonlga  bUla. 
(06.  AUdaTtt  of  prtDler.   etc.,   eildenre. 
927.  la.r  of  aerrlca  of  doIIcp. 


Eat  examiaatioD,  in  bis  office,  lor  the  paper,  snd  tb&t  it  cannot 
foand,  tbe  certlGcate  m  prenumptive  evidence'  of  tb«  facte  so 
certified,  hb  if  the  officer  perBOoally  testified  to  tbe  same. 
3  K.  S.  WS,  i  12  (3  Edm.  673).    Sea  post,  |  Ml. 

f  93t9.  Cerllfleate,  rtc,  an  Ble.  ei-14eDee. 

Where  a  public  officer  ie  rtHiuired  or  authorized,  by  special  pro- 
vision of  law,  to  malie  a  certificate  or  an  affidavit,  touching  an 
act  performed  by  him,  or  to  a  fact  amxTtainpci  by  him,  in  Ih* 
course  of  his  official  duly;  and  to  file  or  deposit  it  in  a  public 
office  or  the  State;  the  cerlificatc  or  affidavit,  bo  filed  or  de- 
posited, or  an  exemplified  copy  thereof,  is  presuniptive  evidence 
of  the  facts  therein  alletted,  eicept  where  the  effect  thereof  is  de- 
clared or  regulated,  b;  special  provisioD  of  law. 

I  B33.  [Am'a,  ISTT.I     Notary's  cerdllcate,  evidence. 

The  certificate  of  a  notary  pnMic  of  the  State,  under  bis  hand 
and  seal  of  office,  of  the  prcsentmenl  by  bim,  tor  acceptance  or 
payment,  or  of  tbe  protest,  for  non-acceptance  or  non-payment,  of 
ft  promissory  note  or  bill  of  exchanf-e,  or  of  the  service  of  nolice 
thereof  on  a  party  to  the  note  or  bill:  specifyinK  the  mode  of  giv- 
ing- the  nolice,  the  reputed  place  of  residence  of  the  party  ttt 
wbota  it  was  given,  and  the  post-office  nearest  thereto;  Is  pre- 
sumptive evidence  of  the  facts  certified,  unless  tbe  party,  against 
whom  It  is  offered,  has  served  upon  tbe  adverse  party,  with  bis 
pleading,  or  within  ten  days  after  Joinder  of  an  issue  of  fact,  an 
original  affidavit,  to  tbe  effect,  that  he  has  not  received  notice  of 
non-acwptance,  or  of  non-payment  of  the  nole  or  iiill.  A  verified 
answer  ts  not  sufficient  as  an  affidavit,  within  the  meaning  of  this 

u  iBn.  ch.  m,  I  s  (4  Edm.  em. 
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1  824.  notary's    protest    Ktiil    B>aBior«MdBnit    irhcB    erl- 

In  case  of  the  death  or  ineanitr  of  a  notary  public  of  the  State, 
or  of  Ilia  abaonce  or  removal,  >jo  that  hia  perHuoal  atlendance,  or 
hia  teBtimooy,  cannot  be  procurpil,  iu  any  mode  preacribed  by  law, 
his  original  protest,  under  his  hand  and  official  seal,  tile  genuiae- 
oeaa  thereof  being  finit  duly  proved,  la  presumptive  evidence  of 
a  demand  of  acceptance,  or  of  payment,  therein  stated ;  and  a 
note  or  memorandum,  peraonally  made  or  signed  by  bim,  at  the 
foot  of  a  protest,  or  in  a  regular  register  of  official  acta,  kept  by 
bim,  ia  preaumptive  evidence  that  s  notice  of  uon-acceptaoce  or 
nun-paytnent  was  sent  or  delivered,  at  the  time,  and  in  the  moa- 
ner, atated  in  the  note  or  memorandua. 

2  B.  S.  3SS-2St,  H  *e  iDd  4T  (2  Earn.  2M),  muolldiled. 

I  02S.  Proof  of  p resell tment,  etc.,  of  forelsn  bill*. 

r  payment,  of  a. 

..  rritory,  or  foreign  country,  or'ol  a  protest  of  the  note  or 

bill,   for   non-acceptance   or   non-payment,   or   of   the   serrice   of 
notice  theieof,  on  a  party  to  the  note  or  bill,  may  be  made,  in 
an;  manner  authorised   by   the  lawa  of  the  state,   territory,  or 
country  where  It  was  payable. 
L.  IBW.  cb.  too.  KCond  uH  tfelKl  Knlrnm  of  I  1  (S  Rdm.  «n).  gm-d. 


liabed  within  the  State,  or  of  his  foreman  or  principal  clerk, 
abowing  the  publication  of  a  notice  or  other  advertiaement,  au- 
thorized or  required,  by  a  law  of  the  State,  to  be  published  in 
(bnt  newspaper,  annexed  to  a  printed  copy  of  the  notice  or  other 
advertisement,  may  be  read  in  evidence;  and  is  presumptive  evi- 
dence of  the  publication,  and.  also,  of  the  matters  atated  therein, 
ahowinK  that  the  deponent  ia  authorized  1o  make  the  affidavit. 
But  this  section  does  not  apply  to  a  case,  where  (be  affidavit  ia 
required  by  law  to  tie  filed,  unless  It  has  been  duly  filed;  or  to  a 
case,  where  the  mode  o(  proving  a  publication  ia  otherwise  speci- 
ally prescribed  by  law. 
L.  1B3B.  ch.  lee.  I  1  (4  Bdm.  638),  Hm'd. 

I  027.   [Atn'd,  190S.]    Affldavlt  of  aerTlce  of  notice. 

Where  it  is  nccesHurJ,  upon  (he  trial  of  an  action,  to  prove  the 
service,  posting  or  affixing,  of  a  notice,  an  affidavit,  shon-ing  the 
service,  posting  or  affixing,  to  have  been  made  by  the  person 
mnltiiiG  the  affidavit,  is  presumptive  evidence  of  the  service,  post- 
ing or  affixing,  upon  Brst  proving  that  he  is  dead  or  innane,  or 
tbfit  his  perBonal  attendance  cannot  Ijc  compelled,  with  due 
diligence. 

L.  laSS.  eh.  244.  t  1  !-<  Bdm.  WS),  am'd  bj  addLug  the  lut  cUiini';  L,  IIKIS, 
dh.  M^  In  effpcl  Hi-pt.  1.  IWffl. 

I  92S.   [Aiu'd,   1879.1      HBPPlare  eertillcote,   evidence.      . 

An  original  certificate  of  a  marriage,  within  the  State,  made 
by  the  minister  or  magistrate  by  whom  it  was  aolemuized;  the 
original  entry  thereof  made,  pursuant  to  law,  in  the  office  of  the 
clerk  of  a  city  or  a  town,  within  the  State;  or  n  copy  of  the' 
certificate,  or  of  the  entry,  duly  certified,  is  presumptive  evidence 
of  the  marriage. 


c.  9,  t  *.  a.  1        DOCUMENTARY  EVIDENCK.  §§  928-81 

J  9X9.  Book  of  forelsn  oorvoralloni  (Then  cTldenes. 

Where  a  part?  wiehee  to  prove  an  act  or  traUBBction  of  ft 
foreign  corporatioa,  the  book  or  books  ot  the  corporation  may  be 
used  tui  tout  purpose,  as  preaampdTe  evidence,  whether  any  or 
■It  of  the  pftrtieH  are  or  are  not  members  of  the  corporatioD. 

Bntatllute  tar  L.  1863.  cb.  3m,  part  of  |  1.  u  ain'd  b;  L.  1868,  cli.  CSS. 

I  930.  ^VheB  B  eopr  tkercoC  la  evidence. 
If  BD  original  book  is  not  produced  at  the  trial,  bb  prescribed 
Id  the  last  section,  a  copy  thereof,  or  of  an  entry  tncrein,  veri- 
fled  as  prescribed  in  the  uext  sectlou.  may  be  used,  with  like 
effect  as  the  original  book;  provided  that  the  party,  inteiidtllg  to 
use  the  copy,  gives  the  adverse  party  ot  least  ten  days'  notice  of 
his  intention,  BpecifyinK  briefly  the  nature  of  the  evidence  pro- 
posed to  be  given.  But  this  and  the  next  section  do  not  apply, 
where  the  foreign  corporation  is  a  party  to  the  action,  and 
seeks  to  prove  its  own  act  or  tranBactloD,  in  its  own  behalf. 

L.  isn,  ch.  SOS.  [latta  ot  H  1  aiid  1.  am'd. 

I  931.  How  e«pT   to  be  verlAedi 

The  copy  most  be  verified  by  the  deposition,  taken  as  pre- 
scribed by  law,  or  the  oral  teetiinony,  taken  at  the  trial,  of  tbo 
person  who  made  it,  or  of  a  person  who  has  examined  and  com- 
pared It  with  the  original  book,  or  the  entry  therein.  The  wlt- 
Desa  mast  testify  that  the  copy  produced  is  correct;  that  he  made 
it,  or  compared  it  with  the  uriKinal;  and  that  he  then  knew  tha.t 
the  original  book  so  copied,  or  containing  the  entry,  was  the  book 
of  the  corporbliiin;  or  that  it  was  then  acknowledged  to  him  to  be 
■uch,  by  an  officer  or  receiver  of  the  corporation,  or  a  person 
having  the  custody  thereof,  iiaminK  the  person  who  made  the 
acknowledgment:  and  be  must  specify  where,  and  in  whose  cus- 
tody, the  original  was  then  kept. 

Id.,  part  ot  t  I. 
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ARTICLE)  SKCOKD. 

Proof  of  a  doeutnent,  tvteuted  or  remaimng  toUkin  the  »tat$. 


tec 

StitatM,  e 

■m3. 

"SS." 

Ml   BDd  miwi^   1 

In   HriKla 

offlc 

M,   iHumi 

npa»e 

1  Brt- 

•M. 

Id.;  or  pspen 

aicd  Witt  lown 

clerk. 

t»3B. 

"■ertdra^r' 

len  .cknow(MK«l, 

1.    M 

tniucilpt  <a  neonl. 

D»  msj  tie  ackiio 

I'wlfdgfKl. 

Juillce'*  (U 

«!■» 

t  >Dd  I«i.*^rlp[ 

be/wi 

!  him. 

use. 

(Fua 

MO. 

Ordfn»n«», 

'  « ■ 

:.^"r^tS^   JTiU 

get,   elc. 

I  S3X.   [Am'd,  189S.1    StstnteB,  rtc,  kow  proved. 

A  statute  or  Joint  resolution,  passed  by  the  )eeUlatur«  of  the 
State,  may  be  read  In  evidence  from  a  newspaper,  deiiKoated  aa 
presorit>ed  by  law,  to  publish  tho  same,  until  six  months  after 
the  close  of  the  sosBion  at  whieh  it  was  passed:  ond,  at  any  tlmp, 
from  a  volume  printed  under  the  direction  of  the  secretary  of 
State.  To  entitle  any  copy  of  a  law  published,  other  than  those 
published  nnder  the  direction  of  the  secretary  of  State,  to  be 
read  lu  evidence,  there  shall  be  contained  in  tbe  seme  book  or 
pamphlet,  a  printed  certificate  of  the  secretary  of  State,  that 
■uch  copy  iB  a  correct  transcript  of  the  text  of  the  original  laws. 
For  such  certificate  the  secretary  of  State  shall  collect  sucb  a  fee 
as  be  sball  deem  Just  and  reasonable. 

L.  lBt6.  cb.  DM:  1  K.  8.  1S1,  H  B  and  12  (1  Bdm,  1S4),  coiu»lld>tc4 
Ud   im-d. 

t  933.  [Am'd,  1879.]  Coylea  of  reeoida  Knd  pitper*  In 
certain  oOIccb,  prcanrnptlTe  evidence. 

A  copy  of  a  pa|>er  filed,  kept,  entered,  or  recorded,  pursuant 
to  law.  in  a  public  oflice  of  the  Stale,  the  officer  having  charge 
of  which  has,  pursuaiit  to  law,  an  official  seal;  or  with  tbe  clerk 
of  a  court  of  tbe  State;  or  with  the  clerk  or  secretary  uf  either 
bouse  of  the  legislature,  or  of  any  other  public  body  or  public 
board  created  by  authority  of  a  law  of  the  State,  and  having, 
pursuant  to  law,  a  sea];  or  a  transcript  from  a  record,  kept,  put^ 
Buant  to  Ian-,  in  such  a  public  office,  or  by  euch  a  clerk  or  sec- 
retary. Is  evidence,  as  if  the  original  was  produced.  But,  to  en- 
title It  to  be  used  in  evidence,  it  must  be  certified  by  the  clerk 
of  the  court,  nnder  his  hand  and  tbe  seal  of  the  court;  or  by  the 
officer  having  the  custody  of  the  original,  or  hin  deputy,  or  clerk, 
appointed  pursuant  to  law,  under  his  official  seal,  and  the  hnnd 
of  the  person  certifying;  or  by  the  presiding  officer,  secretary,  or 
clerk  of  the  public  body  or  board,  appointed  pursuant  to  lav?, 
under  his  hand,  and,  except  where  it  is  certified  by  tbe  clerk  or 
secretary  of  either  house  o(  the  legislature,  under  the  official 
eeal  of  the  body  or  board. 

{  934.  Id-i  vt  papers  «led  Willi  lonn  cleric. 
A  copy  of  a  paper  filed,  pursuant  to  law,  in  the  office  of  a, 
town  clerk,  or  a  transcript  from  a  record  kept  therein,  pursuant 
to  law,  certified  by  the  town  clerk,  is  evidence,  with  like  effect 
as  tbe  original. 

1  E.  3.  »50,  1  IS  (1  Edm.  323). 
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f  030.  CoDTernace,  wtaea  ackBoiTlcdscd,  or  reeord,  or 
Iranacrlpt  of  rei^OPd.  CTldcncc. 

A  coiiTe;anc«,  ackuotvledgHl  or  prorod,  and  certified.  In  the 
manner  prescribed  Ijy  law,  to  entitle  it  to  be  recorded  in  the 
coantr  where  it  is  offered,  ii  evidence,  without  farther  proot 
thereof.  Except  aa  otherwise  ipecially  prescribed  by  law,  the 
record  ol  a  conveyance,  duly  recorded,  within  the  State,  or  a 
trunijcript  thereof,  duly  certified,  is  evidence,  with  like  effect  as 
thf  oriKinal  conveyance. 

1  R.  8.  TOfi,  ch.  3,  I  le,  lad  tint  KptetiM  of  1  IT  (1  Eilm.  TIO).  am'd. 

I  036.   Sach  STldeBce  dib.)'  be  rebalfed. 

The  certificate  of  the  acknowledgment,  or  of  the  proof  of  a 
conveyance,  or  the  record,  or  the  transcri)>t  of  the  record,  of 
Bucb  a  conveyanee,  ia  not  conclusive;  and  it  may  be  rebutted, 
and  the  effect  thereof  may  be  contested,  by  a  party  aCTected 
thereby.  If  it  appears  that  the  proof  wan  taken  upon  tne  oath  of 
au  in  teres  tfd  or  incompetent  witDess,  the  couveyance,  or  th<9 
record  or  transcript  thereof,  shall  not  be  received  in  evidence, 
until  its  execution  is  eatablished  by  other  competent  proof. 


or  a  last  will,  may  be  acknowledged,  or  proved,  and  certified,  iq 
the  manner  preacHbed  by  law  for  taking  and  certifying  the  ac- 
knowiedgment  or  proof  of  B  conveyance  of  real  property;  and 
thereupon  it  ia  evidence,  as  If  it  was  a  conveyance  of  real  prop- 
erty. 
L.  IBn,  ch.  271.  I  S  («  Edm.  820). 

1  838.  Ji>ii(lcc*B  dodbet  ond  (ranacrlpt  evldenoe  bcforo 
kin. 

The  docket-book  of  a  justice  of  the  peace,  within  the  State,  or 
a  transcript  thereof,  ce^iHed  by  him,  is  evidence  before  him,  of 
any  matter  required  by  law  to  be  entered  by  him  thereia. 

2  ft.  8,  2«8,   I  MS  (Z  Edm.  3TB). 

I  988.  TrBBHcrlpt  (roBi  ioatlo'a  docket,  evldeaee  coa- 
•rally. 

A  transcript  from  the  docket-book  of  a  justice  of  the  peace, 
within  the  State,  subscribed  by  him,  and  authenticated,  by  a 
certificate  of  the  olerk  of  the  county  in  which  the  justice  resides, 
under  his  band  and  official  seal,  to  the  effect,  that  the  person, 
BulMcribing  the  transcript,  was,  at  the  date  of  the  judgmeot 
therein  mentioned,  a  justice  of  the  peace  of  tbot  county:  and 
that  the  clerk  is  acquainted  with  his  handwriting,  and  verily 
believes  that  the  signature  to  the  transcript  is  Kcnuine;  is  evi- 
dence of  an;  matter  stated  in  the  transcript,  wbicb  is  required 
by  law  to  be  entered  by  the  justice  in  hia  ili>cket-l>ook. 
Id.,  H  348  iDd  24T,  coDwlldattd. 

I  940.  £Aa'd,  18TT.]  Other  proof  ot  proceedlajis  before 
JPBtloe. 

The  proceedings  in  an  action  brought,  or  a  special  proceeding 
Instituted,  liefo«*e  a  justice  of  the  peace,  within  the  State,  may* 
also  be  proved  by  the  oath  of  tbe  justice.  In  case  of  his  death 
or  abaeoce,  thej'  may  be  proved  by  the  orislnftl  miuutea  of  tb« 
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proceediugB,  kept  by  bim,  purauaat  to  law,  accompanied  wittr 
proof  of  his  baudivntiDgi  or  by  a  copy  of  the  minutes,  aworo  to, 
by  a.  comiictent  witnesB,  as  having  lM>en  compared  with  the  orig- 
iual  entrieg,  with  proof  that  tboae  entriea  were  In  the  baudwrit- 
luK  of  the  jUHtlcc. 

3  R.  S.  200,  I  248. 

I  B41.   [A»*d,   1SC4.]    OraiBsii««B,   etc.,   •!  eltica,  TlllAse% 

An  act,  ordinance,  lesolution,  br-law,  rule  or  proceeding  of  the 
common  council  of  a  city,  or  of  tbe  board  of  truateei  of  an  in- 
corporated Tillage,  or  of  a  local  board  of  health  of  a  city,  town 
or  incorporated  vittage  or  of  a  board  of  superviBora,  within  the 
■tate.  may  be  read  in  evidence,  eitbe?  from  a  copy  thereof,  certi- 
fied by  the  city  clerk,  villaice  clerk,  clerk  of  the  common  conncil, 
clerk  or  secretary  of  the  local  board  of  health,  or  clerk  of  tha 
board  of  Baperrisors;  or  from  a  volume  printed  by  authority  of 
the  common  council  of  tbe  city,  or  the  board  of  trustee*  of  the  vil- 
lage or  the  local  board  of  health  of  tbe  dty,  town  or  TlUage,  or 
the  boaid  of  supervlfton. 

L.  ISM,   <A.   201. 
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ARTICLn   THIRD. 


tee.  Ma.  PriBtM  caplM  st  !■*■  of  *iiotlwr  8Ute,  etc. 
MS.  OoplM  ot  noani*  ot  Uoltsd  BUta  onrU. 
H4.  Voptoa  et  doeomnta  on  Ola  In  diiwrtmeMa  at  DnlMd  SUtc*  sn- 

njDMlTC  crMeDce. 
MB.  BMOti  ot  blU  (X  ule.  ttc.,  ot  IMMl*. 
MS.  CotmrBM*  ot  Und  vltbont  IM  Buie. 

MT.  KieoipllBnnon  ot  record  of  «idv»iiic*  at  tnod  wltboBt  tlw  But*. 
MS.  Tnnacilpt  ot  dKket,  etc  of  ]utk«  ol  idJolnlBC  SUIa. 
MS.  Id.;  bow  >u(k«DIl»tc4. 
SM.  Otber  proof. 
Ml.  PmM  Dwv  be  rFbatt«il. 

M3.  C^M  at  recdfdi  st  conrti  of  tordcn  eoDstrlHi  how  BSthutlcitoa. 
BU.  Otte  proof. 
OH.  Thli  irtlda  doca  mt  dadan  effect  oI  record,  etc. 

MS.  DoewiMntf  tram  fonlin  cmntrlM;  boir  anthmtlMtod. 

I  V43.  Printed  eoplea  of  Ikttb  ot  Bnotksv  Bt»t«,  eta. 

A  printed  cop7  of  n  statute,  or  other  written  Ian,  of  another 
state,  or  of  a  terrltotr,  or  of  a  foreign  countrr,  or  n  printed  copy 
of  a  proclamHtlon,  edict,  decree,  or  ordinance,  by  tfie  executire* 
power  thereof,  contained  in  a  book  or  pnblication,  purportfng  or 
proved  to  have  been  published  b^  the  authoritj  thereof,  or  proved 
to  be  comiiionlr  admitted,  bh  evidence  of  the  exiatinR  law,  in  tha 

Judicial  trlbnnala  tbereof,  Ib  preauniptlre  evidence  of  the  stntnte, 
«w,  praclmmation,  edict,  decree,  or  ordinance.  The  onwritten  op 
common  law  of  another  State,  or  of  a  territorv,  or  of  a  toretea 
ooontry,  mar  be  proved,  as  a  fact,  by  oral  evidence.    The  t>aou 


law  thereof. 

Oo.  Ptoe.,  I  420,  li  an'd  In  lasfl.    fiae,  ilao,  L.  IMS,  cti.  B13  (4  Bdm.  MS). 

I  R4S.  Coplea  of  reeordii  of  United  Stmtnm  eonrta. 

A  copy  of  the  record,  or  any  other  proceeding,  of  a  court  of 
the  United  States,  ia  evidence,  when  certified  by  the  clerk  or  offi- 
cer, In  whose  cnstody  It  is  required  by  law  to  be. 
L.  IMl,  eh.  SOS,  11  H  Bdm.  SU),  am-d. 

I  »44.  [AH'd,  18T».  1HD».]  CoplcB  of  dMnBemls  on  die  In 
devartBcBta  of  V.  8.  preanHptlTe  evldcBce. 

A  copy  of  ft  record  or  other  paper,  remaining  In  a  department 
of  the  Korernment  of  the  United  States,  ia  evidence,  n-hen  certi- 
fied by  the  head,  or  acting  chief  officer,  tor  the  time  being,  of 
that  department;  (^  when  certified  by  the  officer  ju  whose  charge 
it  1b,  parannnt  to  a  statute  of  the  United  States,  or  otherwise  in 
accordance  with  a  atstote  of  the  United  States,  relating  to  certify- 
ing the  same,  A  certificate  of  the  director  or  other  officer  In 
charge  of  the  consua  ot  the  TTnited  States,  attested  by  the  secre- 
tary of  the  Interior,  stnting  the  population  of  any  part  of  the 
United  States,  or  giving  the  result  of  said  census  otherwise  shall 
be  received  as  prima  facie  evidence  of  such  fRcfs.  The  record  of 
the  obaervationa  of  the  weather,  taken  under  the  direction  ol  the 
•Vnal  aerrice  of  the  United  States,  when  certified  by  the  officer 
In  charge  thereof,  at  the  place  where  they  were  taken  and  are 
kept,  ia  prbna  facie  evidence  of  the  matters  of  fact  stated  therein. 
m^lTim.*^  I  1  l«KdBi.aU,ui-d,  aDdl..in8,cl>.W;  I.im,cb.M    looHoct 
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I  B40.    RecroFd  of  mil  of  Hale,  etc, 

Thi!  record  of  a  bill  of  B«le,  mortftnge,  hypothecstion,  or  ron- 
Teyance  of  a  Tessel.  belouKing  to  a.  jtoTt  or  place,  within  the 
Lliiited  States,  recorded  In  the  office  of  the  coUector  of  custom*, 
where  the  Terael  ie  reKistered  or  t^nrolled,  which  was  ackaowl- 
cdged  or  proved.  Itefore  it  was  recorded,  in  lilie  manner  as  « 
deed  to  be  recorded  within  the  State;  or  a  transcript  of  such  a, 
record,  dniy  certified  by  the  collector;  iit  evidence,  with  the  like 
effect  ae  the  original 

li.   1M2,  cb.  2E]   {4  Edm,   SM),   ■■  iin'd  b;  L.   ISAB,    ch.   S13. 
1  B4S.    ConvryBBce  of  iBBd  nttlioiit  th*  fltatv. 

A  conTeyance  of  real  property,  situated  withont  the  State,  ac- 
knowledged or  proved,  and  certified,  In  like  manner  as  a  deed 
to  be  recorded  within  the  coanty  wherein  it  is  offered  in  evidence, 
is  evidence,  without  further  proof  thereof,  aa  if  it  related  to  real 
property  situated  within  the  State.  A  \:onveyance  of  real  prop- 
erty, situated  within  another  atate,  or  a  territory  of  the  Dnitnl 
States,  which  baa  been  duly  authenticated,  according  to  the  lawa 
of  that  Hinte  or  territory,  so  oa  to  be  read  in  evidence  in  the 
courts  thereof,  is  evidence  in  like  maDDer. 

I  &47.  Kxvmpliatiktlait  of  record  of  oosTerBBec  of  IbbA 
wit  boot  tHe  StBte. 

An  exemplification  of  the  record  o(  a  conveyauce  ot  real  prop- 
erty situated  without  the  State,,  and  within  the  United  States, 
which  baa  been  recorded  in  the  state  or  territory,  where  the  real 
property  is  situateil,  pursuant  to  the  laws  thereof,  when  certified 
under  the  hand  and  seal  ot  the  officer,  having  the  custody  of  the 
record,  is,  i(  the  original  cannot  be  produced,  presumptive  evi- 
dence of  the  conveyance,  and  ot  the  due  execution  thereof. 
AHlocoui  to  L.  ISM,  eta.  Bll  <«  Bdm.  264). 

I  MR.    Trmancrlvt  of  docket,  etc.,  of  Jvntlce  of  adJolslBV 

■tBte. 

A  transcript  from  the  dock«t-book  of  a  justice  of  tlie  peace, 
within  an  adjoining  state,  of  a  judgment  rendered  by  mm;  a. 
transcript  of  his  minutes  of  the  proceedings  in  the  cause,  pre- 
vious to  the  judgment:  or  of  an  execution  issued  thereon;  or  of 
the  return  of  an  execution;  when  aubscribed  by  the  justice,  and 
authenticated  as  prescribed  in  the  next  section,  is  pieeumptiTe  . 
«>Tidencc  of  hia  juriadictiou  in  the  cauae,  and  ot  the  uatteis 
shown  by  the  transcript. 

Fmni  I,.  1810.  ch.  436,  I  1  (4  Edm.  «38). 

g  &4&.    Id.i  bow  ButheBdeated. 

Kuch  a  transcript  must  be  aiithenticaled  by  a  certificate  of  the 
iostice,  Bonexed  thereto,  to  the  effect,  that  It  is  in  alt  reepecta 
corrctt,  and  that  he  had  jurisdiction  of  the  cause;  end  also  br 
a  certificate  of  the  clerk  or  prothonotary  of  the  county,  in  wbicD 
the  justice  resided  at  the  timi'  of  rendering  the  judgment,  under 
hia  hand  and  seal  of  the  court  uf  common  pleas,  or  other  county 
court  ot  the  county,  to  the  effect  that  the  person,  subscribing  the 
certificate  attached  to  the  transcript,  was,  at  the  date  of  thC' 
judgment,  a  justice  of  the  peace  of  that  county;  and  that  the  sig- 
nature thereto  is  in  his  own  handwrltluK, 

Id.,   I  2 
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I   SBO.  Other   pr*«f. 

The  Judgment  and  other  proceed  I  um,  and  the  instWa  authority 
to  render  the  JndgrtDent,  mar  also  be  proved,  by  the  production 
of  the  docket,  or  ot  a  i^upy  u(  the  JuUKuitut  or  other  iiiueeetliima; 
•sd  tbe  oral  tefltimoDj  of  the  justice,  to  the  trutb  and  correct- 
BeMi  thereof,  sitd  to  hu  Buthorit;  to  render  the  jadgment. 

L.  183«,  cb.  «3».  I  8. 

I  W1.    Proal  mar  ke   rehattci. 

The  last  three  sectioaa  do  not  prevent  tbe  introduction  ot  evi- 
dence, to  controTert  bdj  o(  the  proof,  in  relatioD  to  the  valldi^ 
Of  a  jndgtueat  therein  epeciSed. 
W..  t  4. 

f  0II2i  Coptea  of  records  af  conrta  ol  (orelvn  eonntrlca) 
how  KutlieHtlcBted. 

A  copy  of  a  record,  or  other  jadlcial  proceeding,  of  a  court 
of  a  foreign  country,  is  evidence,  when  authenticated  as  folIowB; 

1.  By  tbe  attestation  of  the  clerk  of  the  court,  with  the  leal 
of  the  court  affixed,  or  of  the  officer  in  whose  cuitod;  the  record 
is  legally  Icept,  under  the  seal  of  his  office. 

2.  By  a  certificate  ot  the  ehief-judge  or  presiding  magiBtrate  of 
the  court,  to  the  effect,  that  the  person,  so  attesting  the  record, 
is  the  clerk  of  the  court;  or  that  he  is  the  officer,  In  whose  cus- 
tody the  record  ia  required  by  law  to  be  kept;  and  that  his  sig- 
nature to  the  atteKtatlOQ  is  genuine. 

3.  By  the  certificate,  under  the  great  or  principal  seal  of  the 
government,  under  whose  authority  the  court  is  held,  of  the 
secretary  of  State,  or  other  officer  having  the  custody  of  that 
seal,  to  the  effect,  that  the  court  is  duly  constituted,  specifying 
generally  the  nature  of  its  jurisdiction;  and  that  the  signature  of 
the  chief-jndge  or  presiding  magistrate,  to  the  certificate  speci- 
fied in  the  last  subdivision,  is  genuine. 

mm  3  R.  e.  saa.  I  SG  (2  Earn.  41X),  *m'd. 

I  OSS.  Otber  proof. 

A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court 
of  a  foreign  country,  atteated  by  the  seal  of  the  court,  in  which 
it  remaius,  must  also  be  admitted  in  evidence,  upon  due  proof  ot 
the  Collowlnh  facte: 

1.  That  the  copy  offered  has  been  compared  by  the  witnesM 
with  tbe  ori^nal,  and  ia  an  exact  transcript  of  the  whole  of  the 
originai. 

2.  That  the  original  was,  when  the  copy  was  made,  in  the  cus- 
tody jf  the  clert  of  the  court,  or  other  officer  legally  having 
charge  of  it. 

3.  That  the  attestation  is  genuine. 
H.,  )  27. 

{  MM.  lAm'd,  IBTT.]  Tlila  article  does  not  declare  eflect 
of  record,  ete. 

NothlnE  In  this  article  is  to  be  construed,  aa  declaring  the 
effect  of  a  record  or  other  judicial  proceeding  of  a  foreign  country, 
anlhenticated,  so  as  to  be  evidence. 

Id.,  I  »,  Urt  cisu*. 
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t    BSB.      ilnserted.    ISffa.]      PBblle    records    !■    New    York 

All  mnps.  Burrpj-B  nnd  official  records,  which  ahall  have  been  on 
record  or  on  fiie  ia  the  office  ot  either  the  regidter  or  the  city 
and  CMtntr  of  New  York,  or  the  BuirnKale  of  said  city,  or  any  of 
the  courts  of  record  of  aaid  city,  or  the  clerk  of  the  dtr 
and  county  of  New  York,  or  auy  of  the  department*  of  udd  dtr 
ttB  enumerated  iu  aection  thirty-four  of  the  New  York  city  cou- 
Boliilation  act  (chapter  four  hundred  and  ten,  laws  of  e]«bte«ii 
hundred  and  eighty-two),  ot  in  the  office  of  the  registers,  surro- 
gates.  commisBionera  of  public  works,  or  kindred  department  or 
park  department,  for  a  period  of  twenty  yeara  or  upwards  prior 
to  such  trial,  shall  be  presumptiTe  evidence  of  their  contents,  and 
~hall  be  receiTable  in  evidence  as  such  upon  any  trial  in  any  of 
the  conrta  of  this  State  in  any  controvorsy  pending  therein,  be- 
tween any  parties. 

lenta  from  forel^ii  caantrlesi 

A  copy  of  a  patent,  record  or  other  document  remaining  of  rec- 
ord in  a  public  office  of  a  foreign  country,  certified  according  to 
the  form  in  use  in  that  country,  is  evidence  when  authenticated, 

1.  By  the  certificate  under  the  hand  and  official  seal  of  a  com- 
mlBsioner  appointed  by  the  governor  to  take  the  proof  or  acknowl- 
edgment of  deeds  in  that  country,  to  the  effect  that  the  patent, 
record  or  document  is  of  record  in  the  public  office,  and  that  the 
copy  thereof  la  correct  and  certified  in  dne  form. 

2.  By  n  certificate  under  the  hand  and  official  seal  of  the  secre- 
tary of  State,  annexed  to  that  of  the  commissioner,  to  the  same 
effect  as  prescribed  by  law  for  the  authentication  of  the  certifi- 
cate of  Buch  a  eommissioner.  upon  a  conveyance  to  be  recorded 
within  the  State.  The  certificate  of  the  commisBioner,  thus  au- 
thenticated, is  presuraptive  evidence  that  the  copy  of  the  patent, 
record  or  document  is  certified  according  to  the  form  In  use  in  the 
foreign   country. 

U  I8TS,  cb.  13B.  portlooa  of  ||  1,  2,  8    ■od  ». 
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TITLE  V. 

KiMdlanacnia  ptoruioiu; 


•m.  M.  Form  of  carUScMe  to 


M.  taTl^olraM. 


I  BUT.  Faraa  of  eertmeate  t«  copl«B,  etc. 

Where  a  tcaQBcrii>t,  exempli  Beat  Ion,  or  certified  copf  of  a  rec- 
ord or  other  paper,  is  declared  by  low  to  be  evidence,  and  special 
proTJaion  Is  not  made  for  tbe  form  of  tbe  certificate,  m  the  par- 
ticular case,  tbe  perion,  aothorized  to  certl^,  must  state,  in  his 
certificate,  that  it  has  been  compared  by  him  with  the  original, 
and  that  it  Is  a  correct  tranacript  therefrom,  and  of  tbe  whole  of 
tbe  original. 
3  B.  B.  «»,  i  BS  <S  Urn.  UO),  (n'll. 

I  068.    Ccrtt<le«te  Moat  b«  ■««■««. 

It  the  officer,  or  the  conrt,  body,  or  board,  in  whose  enatody  an 
original  paper,  specified  In  the  last  se<:4tOD,  ii  required  to  be,  by 
the  iawa  of  the  State,  or  of  another  state,  or  of  the  United  States, 
or  of  a  territory  thereof,  or  of  a  forelRn  country,  hag,  pursuant 
to  those  laws,  an  official  seal,  the  certificate  must  be  attested  by 
that  aeal.  If  the  certificate  is  made  by  the  clerk  of  a  county, 
within  the  State,  it  must  be  attested  by  the  seal  of  the  county. 

Id.,   nnulDdar  of  |  SB,  un'd. 
I  959.    [Au'd,  ISrr.]      ftnaltflontlOB  of  iHst  aeetloa. 

The  last  section  does  not  require  the  seHl  of  a  court  to  be  affixed 
to  a  certified  copy  of  an  order,  or  of  a  paper  filed  therein,  or  ent^ 
made,  where  the  copy  la  used  in  the  same  court,  or  before  an  offi- 
cer thereof;  or.  In  the  supreme  court,  where  It  is  used  in  a  dreuit 
court,  or  a  court  of  oyer  and  terminer. 

Id..  I  00.  wltb  tb*  uddltloc  ot  tbg  mrdi  "  «  *  nxut  oC  ajtr  and  tarmlMr." 

)  9S0.  [Added,  1888.]  Hvldeaoe,  l>  actlOMa  for  lujarr  to 
■Koccnpled   l>ad*   aad   timber  thereoa. 

In  all  actions  for  trespass  upon  or  injury  to  tiDOCCupled  lands, 
or  to  timber,  trees  and  underwood  ther(k>n,  except  an  action  in 
which  any  county  or  any  stnte  or  county  officer,  board  or  com- 
miBsion  is  a  party  defendant,  the  plaintiff  may  show  an  un- 
broken chain  ot  title  or  couTeyance  of  the  land  to  himself  for 
thirbr  years  next  preccUiog  the  commission  of  the  trespass  or 
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Injur?,  HDd  flncb  proof  Hball  be  prMumptive  erideoce  OC  oivner- 
■hip  at  the  time  of  suoh  trespass  or  injur;,  but  suoh  iiresumption 
may  be  rebntled  by  the  defendant  by  shoivlng  ownoTship  of  said 
lands  at  the  time  of  said  trespass  or  injury,  it)  Bome  person  other 
than  the  pUintiff. 

L.  ISKA-B-  IneffeMBW.  l.im. 

I  Ml.  Sarrasatea,  clerks,  etc.,  to  avKTah  Blea,  »Bd  to 
certlfr.  etc. 

A  surrogate,  county  clerk,  reiiRter,  clerk  of  a  eourt,  or  other 
person,  haring  the  euatody  of  the  records  or  other  papers  in  a, 
public  office,  within  the  State,  most,  upon  request,  and  upon  pey- 
rnent  of,  or  offer  to  par,  the  fees  allowed  by  law.  or,  if  no  fees 
are  expressly  allowed  by  law,  fees  at  the  rate  allowed  to  a  county 
clerk  for  a  similar  service,  diligently  search  the  files,  papers, 
records,  and  dockets  in  his  office:  and  either  make  one  or  mure 
transcripts  therefrom,  and  certify  to  the  correctness  thereof,  and 
to  the  search,  or  certify  that  a  document  or  paper,  of  which  the 
custody  legklly  belongs  to  him.  cannot  be  found.  If  he  refuses, 
or  unre^Bonahty  neglects  or  delays,  to  mate  such  a  search,  or  to 
furnish  such  a  transcript  or  certificate,  or  makes  a  false  certifi- 
cate, he  is  guilty  of  a  misdemeanor. 

L.  IMT,  cb.  tTD.  I  40  («  Edm.  B88).  aoi'd.    Sh  into,   |  flU. 

I  ata.    Sa.TlBV  clanae. 

Nothing  In  title  fourth  of  this  chapter  preyents  the  pnrat  of  k 
fact,  act,  record,  proceeding,  docament,  or  other  paper  or  writing, 
accsrdlng  to  the  rules  of  the  common  law,  or  by  any  other  com- 
petent proof. 

3B,  8.80T,  putotlSSd  Bdm.  tW.  uUI  U  IMS,  ek.  MO,  I  9  H  M>. 
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CHAPTER  X. 
Trials ;  lacIudioK  Jurors  and  Juries. 

nnt     I. -TrUla  SmanUf  t  hata<lB(  be*rtl«i  ■■<  Hstl«a  tar  k  Haw 

TlnX  U.-Trl<l*«ltkeata  JiTT' 

nrLI IIL-Trial  Jun>»,Eirart  blTawraFk  aad  Klan  CeaaUaai  «•««•( 


IITU  TI>— MbMllaiMwPrttldfBiH  Imalidla|Thoa«K*la(lBf  la  labraewT,. 


TITLX  I. 

Vldala  8«n«r«ll7 ;  inolntUtt^  «xo«iptioiu  nnd  motion  for  a  n 
triaL 

Ixtid*  I.  laanea,  and  th*  mod*  oF  trial  tbeteot. 

S.  SicaiAkNia,  nas,  aod  DWtlon  lor  >  MW  UtaL 
ARTICLB    PIR9T. 

tituet,  and  the  mode  of  trial  thereof. 


t-.  JudlcUIlT  ?«« 

•loed  bj  a  Irtal. 

M«i 

Or*;r  of 

(rial,  wbcto  l«HKa  or  law  and  of  (act 

arlac  la  1 

UtJOD. 

But  court 

ran.  Mr.,  or  dtapoaltl 

on  of  the 

What  !■« 

lablr  by  a  Jdry. 

Wbal  Ian 

'   thr    OWlrt. 

trial  bj  Jurj.  ot  1 

.perlflc  qiKoltoni  o(  (i 

071. 

W.;  wbln 

8T2. 

Trial  or  t 

hr  romaliidrr'or  t 

M3. 

llb']wal<4 

Ir7«. 

im  to  Op  dm-mm 

>D  arlloo,  within  tl» 

(ort«o1iiB 

.1  Ihui-b  niMMl  not 

Wmt  IHWI  to  bp  Irli-d  l>ol 

■ore  one  jndgi-:  rpgnlal 

^EzE. """ 

Ihw.    Calrndir  to  bo 

r  of  rtl-poolllon  at  a 

Jury  l"m, 

iTT^bX 

Bltbrr  pai 

V  "o  trial. 

Irtal,  and  bj  « 
I  90S.  Inneii   drflaedt  diffcrmf  kInilB   of  laanea. 

The  istiiieB,  tivated  oC  In  thiH  rhapler,  are  those  only  which  are 
preHpnt^  by  Ihe  pleadiiuts.  An  iKHiie  arises  whrrp  h  fact,  or  a 
ooncl union  of  l«w,  ia  maintained  by  onp  partf.  and  controrertM 
by  the  other.    lasues  are  ot  two  kinds: 

1.  Of  law;  sDd 

2.  or  (act. 

CO.  Proc.,  I  348.  .n.-d  ^^  D„-,z.. .,  GoOgIc 


I   004.    When   !>»«■   of  I«w  Brlaet   when   laaaea   o(  tmet 

Ad  iesne  of  !&«'  ariaea  ont?  upon  a  demurrer.  An  iaane  of  fACt 
arises,  in  either  of  the  following  cases: 

1.  Upon  B,  denial,  contained  in  the  answer,  of  &  material  alle- 
gation of  the  complaint;  or  upon  an  allegation,  contained  in  the 
answer,  that  the  defendant -has  not  sufficient  knowledge  or  infor- 
mation to  form  a  belief,  with  respect  to  a  material  sllegation  of 
the  complaint. 

2.  Upon  a  similar  denial  or  allcKation,  contained  in  the  reply, 
with  respect  to  a  material  allegation  of  the  answer. 

3.  Upon  a  material  allegation  of  new  matter,  contained  in  th» 
answer,  not  requiring  a  repln  unleaa  an  issue  of  law  is  joined 
thereupon. 

4.  Upon  a  material  allegation  of  new  matter,  CMitalned  in  tha 
reply;  tinlesa  an  issue  of  law  is  joined  thereupon. 

Balntltdtt  t«  Co.  Proc,,  ||  ZW  and  2E0. 

}  960.  [Am'd,  1879.]  !■■■«■  to,  he  ladlolBlIr  euulncd 
^r  *  trial. 

An  isane,  either  of  law  or  of  fact,  must  be  tried  aa  preacrlbed 
in  this  chapter,  unlesB  it  la  disposed  of  as  prMCribed  in  chapter 
sixth  of  this  act. 

SutntltDte  tot  Co.  Frw.,  t  iSl. 

t  Ma.   [Am'd,  1877.]    Order  of  trial,  where  laaaeB  at  law 


Solvtltiile  for  Co.  Proc..   (  XI. 

I  oar.  [Am'd,  IsrT.]  Bat  ooart  nuir  direet  the  order, 
ct«.,  of  dlapoiltlon  of  the  laaaea. 

A  separate  trial,  between  the  plaintitt  and  one  or  more  de- 
fendants, of  some  or  all  of  the  issues  of  fact,  or  one  trial  of  Bom» 
or  all  of  the  Issues  of  law,  or  a  change  in  the  order  of  dlspoal- 
tion  of  the  issues,  la^y  be  directed  by  the  conrt.  in  its  discretion. 
Such  a  direction  may  t>e  given,  in  an  order,  made  upon  notice;  or, 
except  where  an  application  for  auch  an  order  haa  been  denied,  it 
may  be  given,  by  tne  judge  holding  the  term,  where  those  issues 
are  regularly  upon  the  calendar  for  trial,  either  with  or  without 
the  entry  of  an  order. 

iDcludM  Eirt  or  Co.  Froc..  g  SBl,  and  part  of  |  IKS. 

I  IMM,  [Am'd,  1877.]  ^Vhat  laanes  of  fact  are  triable  hr 
a  frr. 

In  each  of  the  following  actions,  an  Issue  of  fact  miut  be  tried 
by  a  jury  unless  a  Jury  trial  is  waived,  or  a  reference  is  directed: 

1.  Au  action  in  which  the  complaint  deinandB  judgment  for  a 
sum  of  money  only. 

2.  An  action  of  ejectment;  for  dower;  for  waste;  for  a  Duiaaiieei 
or  to  recover  a  chattel. 

BalwtltiitB  for  Co.   Proo.,   1  ffiS. 

I  ftSft.    What  laaaeB  are  triable  br  the  eoart. 
An  issue  of  law.  in  any  action,  and  an  issue  of  fact,  in  an  actloD 
not  specified  In  the  last  section,  or  wherein  provision  for  a  tlM 
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by  t  Jury  1«  not  eipreKsly  made  by  law,  must  be  tried  by  the  coor^ 
unlesa  a  reference  or  a  jury  trinl  U  illrected. 

Ca  Pne.,  nrOona  dI  11  SOB  ud  2B4.     Sea  Bule  M. 

I  BTO.  (Ai'd,  1MD3.]  Order  for  trial  br  Jarr,  of  BpeclSa 
anesUoiiB  of  ttust,  vrhen   of  rlvlit. 

Where  a  party  Is  entitled  by  the  con  slit  ntion,  or  by  ezpresi  pro- 
Tlsion  ot  law,  to  a  trial  by  a  jury,  ot  cue  or  more  isauea  of  fact,  in 
an  aetion  not  specified  in  aection  nine  hundred  and  sixty-elKbt  of 
this  act,  he  may  apply,  upon  notice,  to  the  court  for  an  order, 
directing  all  the  queEtiona  arising  upon  thoie  iMuea,  to  be  dis- 
tinctly Bud  plainly  stated  for  trial  accordiagly.  Upon  the  hear- 
luK  of  the  application,  the  court  must  cauae  the  iHSDes,  to  the 
trial  of  which  by  a  jnry  the  party  is  entitled,  to  be  dislinctly  anil 
plainly  stated.  Tlie  subsequent  proceedings  are  the  same,  as 
where  questJoua  arisinf  upon  the  usues,  are  stated  for  trial  by  a 
iurr,  in  a  case  where  neitner  party  can,  as  of  right,  require  anch 
a  trial;  except  that  the  finding  of  the  jury  upon  such  ciuestiona  ao 
Btated,  is  conclusire  in  the  action  unless  the  yerdict  is  set  aside, 
or  a  new  trial  is  granted. 

i>  isaa,  m.  iss.  bm  Roia  at. 

I  071.    |Am'a,  1HT7.]     Id.)  irhen  dlacFetlOBKry, 

In  an  action,  where  a  party  ia  not  entitled,  as  of  right,  to  a  trial 
'  by  a  lury,  the  court  may,  in  Its  discretiou.  upon  the  appircation 
of  either  party,  or  withoat  application,  direct  that  one  or  morp 
qneationa  of  fact,  arising  upon  the  Issues,  be  tried  by  a  Jury,  and 
may  canae  those  qneations  to  be  distinctly  and  plainly  stated  lor 
trial  accordingly. 

I  ST2.   [Am'd,  IBTT.]    Trial  of  th«  rcn*ln<cF  of  the  iaanea. 

It  the  qoestioaa,  directed  to  be  tried  bv  a  jury,  as  prescribed  In 
the  Last  two  sectiona,  do  not  embrace  all  the  Issnes  of  fact  in  the 
action,  the  remaining  issues  of  tact  muat  be  tried  by  the  court,  or 
by  a  referee. 
Bnbrtttnte  foi  lart  Df  Co.  Fn>c.,  |  at. 

I  0T3.  [Kepealed,  1877.] 

I  »74,  [Am'd,  1B77.]  CoDBtercIalB  to  ke  «««■)•<  «tt 
■ctloB,  irltbln  tli«  farcKOliiK  ■ectlous. 

Where  the  defendant  Interposes  a  counterclaim,  and  thereupon 
demands  an  sffirmatiTe  judgment  BKoinst  the  plaintiff,  the  mode 
of  trial  of  an  issne  of  fact,  nriaing  thereupon,  Is  the  same,  oa  If 
it  arose  In  an  action,  brought  hy  the  defendant,  against  the  plain- 
tiff, for  the  cause  of  action  stated  in  the  counterclaim,  and  de- 
manding the  same  Jiidguient. 

I  BTB.    InnBterljil  ■■■nea    need   not  be  tried. 

An  issue,  the  disposition  of  which  is  not  necessary  to  enable 
the  court  to  render  the  appropriate  Judgment,  is  not  required  to 
be  tried. 

I  9T8.  [Am'd,  180S,  1000.1  ^Vkat  l*aa«a  to  be  tried  be- 
fore    o>e     Isdsei    reVBlatlon     of     trial     In     the     BBpreiae 

An  issue  of  law,  or  an  isBoe  of  fact,  triable  by  a  jury  or  by 
the  court,  must  be  tried  at  a  term  held  hy  one  judge  only. 
In  the  anpreme  court,  an  isane  of  fact  triable  by  jury  muat  be 
tried  at  a  trial  term  thereof,  and  an  issue  of  fact  triable  by  tbe 
conrt  may  be  tried  at  a  trial  term  or  a  special  term  of  the  supreme 
conrt  aa  prescribed  in  tbe  general  rules  of  practice.  Bxcept  in  the 
Srat  and  second  judicial  districts  an  issue  of  law  may  be  brought 
on  and  tried  at  any  term  of  court  aa  a  contested  motion. 
i.itia,A.  Mi  ti.iiai.ch.Ma  id  Mi«cta*pc.  i. luu. 
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I  atf.  [Am-d,  ISTT,  18SX,  1890,  1808,  ISM.]  Ilotlee  of  trial 
■tad  mote  of  ■••■if.     Calendar  to  be  prepared. 

At  SDj  time  after  the  jainder  of  Usoe,  KUd  at  least  fourteen 
tiAjB  befoie  the  conimeucumeDt  of  the  term,  either  part;  may 
nerve  a  notice  of  trial.  Thi!.  partj  serviug  the  ootiee  must  file 
with  the  clerk  a  note  of  issue,  stating  the  title  uF  the  action,  the 
Uttmes  of  the  attonieya,  the  time  when  the  last  pleading  wan 
served,  the  nature  of  the  iwue,  whether  of  (act  or  of  law;  and,  if 
an  Issue  of  fact,  whether  it  is  triable  by  a  jury,  or  by  the  court, 
without  a  jury.  The  note  o(  Issue  must  be  filed  at  least  twelve 
days  before  the  is>mmeucetnent  of  the  term.  The  elerk  moat 
thereuijon  enter  Ihe  centie  upon  the  ealendar,  according  to  the 
date  of  the  issue.  The  clerk  must  prepare  the  calendar  anil  have 
the  necesaary  copies  ready  for  dttribution  at  least  Ave  days  be- 
fore the  ciMnmenoemeht  of  the  term.  In  the  countlea  of  New 
York,  KIntCB.  Queena,  Richmond,  Albany.  Erie,  Monroe  and 
Onondafca,  where  a  party  has  served  a  notice  of  trial,  and  filed  a 
note  of  issue,  for  a  term  at  which  the  case  is  not  tried,  it  la  not 
necessary  for  him  to  serve  a  new  notice  of  trial,  or  flte  a  new  note 
of  issue,  for  a  succeeding  term;  and  the  action  muet  reinalu  on 
the  calendar  until  it  is  disposed  of. 

,CnJ'roc.,l>«to(l»6.»««n'dbrL.in«.ch.  «1,  Hi  Lunch.  seSiL.  IMS,  i!h.»r 
L.lBW.ot.lS.    IneffMiSapt.  1, 18*. 

I   »T8.     [Am'd,    18TT.J      laoaea    How    arranKed.      Order    of 
dlapoiltloa  at  a  Jmrr  tern. 
The  issues  on  the  calendar  must  be  arraoKed  by  the  clerk  In 

the  following  order: 

1.  Issues  of  fact. 

2.  Issues  of  law. 

Where  a  jury  is  in  attendance,  the  issnea  must  be  di^oaed  of 
tn  the  same  order:  tmless,  for  the  convenience  of  parties,  of  the 
dispatch    of    bugineae,    the    judge    boldliig;    the    term    otherwise 


I  B79.    Id, I  n'lien  a  |arr  doea  not  nttead. 

Where  a  jury  is  not  in  attendance,  issues  of  law  have  a  prefer- 
ence over  issues  of  fact;  unless  the  judge  holding  the  term  other-  ■ 

Sm  concliullnE  HDteDCc  Co,  Proc.,  |  2SC. 

i   &80,     [Am'd,   187T.]      Either    party-   nar   briar   Isaae   <• 


holding  the  term,  for  good  cause,  otherwise  directs,  may  proceed 
n-ith  the  cause,  and  take  a  dismisaal  of  the  complaint,  or  a  ver- 
dict, deciaion,  or  judgment,  as  the  case  requires.  An  inquest,  for 
want  of  an  affidavit  of  merits,  cannot  be  taken  where  the  aoawat 
ts  verified. 

Co.  Pioc.,  I  SS,  iBi'd;  L.  len,  ch.  «31,  I  10.    S«e  Rula  18. 


dm,-,;.^:^,  Google 
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I  961.    Wkat   pBvera  ta   ks  (avatahe«  •■   trlBl,  »mi   by 

Where  the  isiae  is  brooKbt  to  trial  br  the  plaintiff,  he  miiBt 
tnmiah  the  court  with  copies  of  the  BUmmonB  and  pleading*,  and 
of  the  offer,  if  any  bas  been  made.  Where  the  iaaue  is  brought 
to  trial  by  the  defendant,  and  the  plalDtiff  doea  not  furniah  thow 
papen,  thej  mast  be  turniiifaed  b;  the  deteudant. 

Va.  Proc.,   I  2se.  UD'd.    Bef   Rule   la. 


D,g,t,ioflb,GoogIe 
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AKTIOLB  SBOOlfD. 

The  place  of  trial. 

Am.  SS2.  Certain  ■Mloni  to  be  tiled,  when  the  sabjea 


SSI.  Till*  sitlde  spiilLoble  DDlj'  to  tbe  iiipreiiie  court, 
I   981).     Certain    acttoua    to    ke   tried,   irhere    the   snbleot 
thereof  !•  sltvated. 

Each   of  tbe   following   ai^ti 

in  which  the  subject  ot  the  a __.._.,.    .  ,    .    _. 

ated:  an  action  of  ejectment;  for  the  partition  of  real  property; 
for  dower;  to  foreclose  b  mortgage  upon  real  property,  or  upon  a 
■chattel  real;  to  compel  the  determination  of  a  claim  to  real  prop- 
erty; for  waste;  for  a  nuiBanee;  or  to  procure  a  judgment,  direct- 
ing a  conyeyance  of  real  property;  and  every  other  action  to  re- 
<N)Ter.  or  to  procure  a  judgment,  establisliiag,  determlaing,  de&n- 
ig,  forfeiting,  annulling,  or  otherwise  affecting,  an  estate,  right, 


tlSe,  li 


, ,   __   ,  in  real  property,   or  a  chattel  real, 

Bnt  where  all  the  real  property,  to  which  the  action  reiitteB,  is 
situated  without  the  State,  the  action  must  be  tried,  as  prescribed 
in  section  964  of  thia  act. 

Sabstltat*  for  pan  si  Oa.  Pnc..  i  US. 

I  oes.  [Am'd,  18T7.]  Other  aetlons,  where  the  eaase 
thereot  lirose. 

An  action,  for  either  ot  the  following  causea,  must  be  tded  in 
the  county,  where  the  cause  of  action,  or  some  part  thereof,  aroae: 

1.  To  recorer  a  penalty  or  forfeiture,  ini|>0Bed  by  statute,  er- 
cept  that,  where  the  offence,  for  which  it  is  imposed,  was  com- 
mitted on  a  lake,  river,  or  otner  stream  of  water,  situated  in  two 
or  more  counties,  the  action  may  be  tried  in  any  county,  border- 
ing on  tbe  lake,  river,  or  stream,  and  apposite  to  the  place  where 
the  offence  was  committed.  But  in  an  artion  where  the  people  of 
the  State  are  a  party  to  recover  a  penalty  for  trespaas  upon  the 
lands  of  the  Forest  Preserve,  the  action  may  be  tried  in  a 
county   adjoining  the  county   where   the   cause   of  oction   arose. 

2.  Against  a  public  officer,  or  a  person  specially  appointed  to 
execute  his  duties,  for  an  act  done,  in  virtue  of  his  olSce,  or  for 

ision  to  perform  a  duty,  incident  to  his  office:  or  against  a 
who.  by  the  command  or  in  the  aid  of  a  public  officer,  has 
uune  any  thing  touching  bis  duties. 

3.  To  recover  a  chattel  distrained,  or  damages  for  distrainiDg 
a  chattel. 

I  084.    Other  aetlona,  KccordlaB  to  the  rcsMcsce  o(  the 

An  action,  not  specified  in  the  last  two  sections,  must  be  tried 
in  the  county,  In  which  one  of  the  parties  resided,  at  the  com- 
mencement thereof.  If  neither  of  the  parties  then  resided  In  tb^ 
State,  it  may  be  tried  in  any  county,  which  the  plaintiff  deaig- 
nates,  for  that  purpose,  in  the  tilte  of  the  complaint. 
Ot.  ffm.,  g  la. 

848 
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I  DMt.    Flare  of  trlBl,  It  proper  eovBtr  «ot  deslvn'te'- 

it  the  county,  designated  in  the  corapialnt,  as  the  place  o(  triaL 
la  not  the  proper  count f,  the  action  may  notwithstanding  be  tried 
therciu:  unless  the  place  of  trini  Is  changed  to  the  proper  county, 
upoa  the  demand  of  the  derecdant,  followed  by  the  conaent  of  the 
plaiotjR,  or  the  order  of  the  court 
SutatllDta  fof  Co.  Pnr..  pirt  or  f  tK. 

g  9S8.  Defodast  mmr  dtftmmMt  ohamKei  proecedlaaw 
thcrcapon. 

Where  the  defendant  demands  that  the  action  be  tried  in  the 
pnq>er  connty,  his  attorney  must  serre  upon  the  plaiutlfTa  attor- 
ney, with  the  anan-er,  or  before  service  of  the  answer,  a  written 
demand  accordingly.  The  demand  must  specify  the  connty, 
where  the  defendant  requires  the  action  to  be  tried.  If  the  plain- 
tlFs  attorney  doe*  not  serre  his  written  consent  to  the  change,  aa 

S reposed  by  the  defendant,  within  five  days  after  serriee  of  the 
emand,  tbe  defendant's  attorney  may,  within  ten  days  there- 
after, serve  notice  of  a  motion  to  change  the  place  of  trial. 

I  W*T.   IVbea  eoart  mar  eluiBse  the  place  of  trial. 

Tbe  court  may.  by  order,  change  tbe  place  of  trial,  In  rither  of 
tbe  following  cases: 

1.  Where  the  county,  designated  for  that  purpose  In  the  com- 
plaint, is  not  the  proper  county. 

2.  Where  there  is  reason  to  believe,  that  an  impartial  trial  can. 
not  be  had  in  the  proper  county. 

3.  Where  tbe  coDventence  of  witnesses,  and  the  ends  of  Jus- 
tice, will  be  promoted  by  the  change. 

Co.   Fr«.,  part  of  |  128. 

I   »8S.     (Aaa'd,    19TT.]      EHeet    oi    ckaDslav   the    plaee    of 

Where  the  place  of  trial  is  changed  to  another  county,  tbe 
■nbsequent  proceedings  shall  be  had  in  tbe  county  to  which  the 
change  is  made,  the  same  as  If  It  had  been  designated  in  the 
complaint,  as  the  plaee  of  trial;  except  as  otherwise  directed 
by  the  court,  or  provided  by  the  written  consent  of  the  parties, 
filed  with  the  clerk.  And  the  clerk  of  the  county,  from  which  it 
is  chaniced,  must  forthwith  deliver  to  the  clerk  of  the  county, 
to  which  it  is  changed,  all  papers  Gled  In  the  action,  and  certified 
copies  of  all  minutes  and  entries  relating  thereto,  which  must 
be  filed,  entered,  or  recorded,  as  tbe  case  requires,  in  the  office 
of  the  last  named  clerk. 


I  0S9.  [AK'd,  1S7T.]  RReet  of  order  ehanslav  plsee  of 
trial. 

An  order  to  change  the  place  of  trial  takes  effect,  upon  the 
entry  thereof,  In  the  office  of  tbe  clerk  of  tbe  county,  from  which 
the  place  of  trial  is  changed.  But  for*  the  purposes  of  the  place 
of  hearing  a  motion  to  set  it  aside,  or  an  appeal  therefrom,  tbe 
place  of  trial  is  deemed  unchanged. 

1  Aim.     [Aai'd,  1879.]      Iintieii  of  law,  wbere  trlaHl*) 

An  Issue  of  law  may  be  tried  in  any  county  withlntba  jndidal 
district  embracing;  the  county  wherein  the  action  is  trlaftle:  but 
after  the  trial,  the  decision  and  all  other  papers  relating  to  tb« 
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1    OBI.     This    nrtlelK    appllcBble    onlr    to    the    nprcaie 

I  action  in  the  aapreme  court 
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.  a.  8  EXGEPTIONB.  | 

ARTKIIiEl  VHtBD. 

Exc^iont,  eaae,  and  motiont  for  a  nete  trial. 


MB.'  Riiiix  ««pt«l  to: 'bow  reTUw«d. 

sua!  wbcD  aDPHl.  ell'.,  mtr  be  b^nrii  i 
mi.  Motion    for   new   tilil    npoD   judgi'i 


likrn.  afMi  clOM  ol  trUl  if 


mi&atei:    nppAi 


tbereopoD. 
Whfn   ind    bow  exoeptloDi,    taken    bpob   i   J1117    trtd.    beard    hj 
"•-  imidlal*  dlTlskio. 


MricthHii  tbanapon. 

1001.  Appllcntlon  of  tbii  article 


■lavUl  pnrlaloiu  a 


-, , ap^fiMe  tb 

ION.  Uotlod    tar    aew   IwailDK,    iHer 

'.  Final    Jndnwat.    etf.,    not    (tij 


trlalB  or  ipedflc  qi^atloDi  bj  Jurr; 


bt  treilci]  »  mlniiti'*  or  tb*  ]adf». 
t  W2.    IVliat  raltnsa  mar  bt  Fseeptrd  4«. 

An  piceplion  may  be  taken  to  the  ruling  ol  the  court  or  of 
B  referee,  upon  a  qucBlion  o(  law,  arising  upon  the  trial  of  an 
iFSue  of  fact.  Eice\it  as  prescribed  in  nection  1180  of  this  act. 
an  exception  cannot  be  taken  to  a  niling,  upon  a  que«tiOD  ot 
fnct.  For  the  purpoBes  of  tbla  article,  n  trial  by  a  juiy  )i 
regarded  as  conUnnlDK,   until  the  rerdict  is  rendered. 

I  908.    [Repealed  Jan.  1,  1806;  L.  1805,  cb.  046.] 

I  004.  'When  KBd  bow  ezceptlonB  nuy  be  taken,  after 
clone  of  trial  br  oourt  or  referee. 

Where  an  Issue  of  fact  Is  tried  by  a  referee,  or  by  the  court, 
without  a  jury,  an  exception  to  a  ruling,  upon  a  question  of  law, 
made  after  the  cause  Is  finelly  submitted  must  be  taken,  br 
filing  a  notice  of  the  ejception  in  the  clerk's  ofBce,  and  serving 
a  copy  thereof  upon  the  attorney  for  the  adverse  party.  The 
exception  may  be  so  tnhen.  lit  any  time  before  the  expiration 
of  ten  days  after  service,  upon  the  attorney  for  the  exceptant, 
of  a  copy  of  the  decision  of  the  court,  or  report  of  the  referee, 
and  a  written  notice  of  the  entry  of  judgment  thereupon.  If 
the  notice  of  exception  is  Bled  before  the  entry  of  final  jodg- 
ment,  it  must  be  inserted  in  the  juditment-roH ;  if  afterwards,  it 
must  be  annexed  to  the  judgment-roll.  In  either  case.  It  consti- 
tutes a  part  of  the  papers,  upon  which  an  appeal  from  the 
Judgment  must  be  heard. 

Fatti  <tt  Co.  Fioe.,  }t  SAS  and  an,  iDodlfled  and  ani'd.  See  (  908. 
t  905.  Id. I  dnrlBB  tbe  trial,  or  avoD  trial  bT  Ivrr- 
In  any  other  case,  an  exception  must  tte  taken,  at  the  timo 
when  the  niltng  is  made,  unless  it  Is  taken  to  the  charge  riven 
to  the  Jury;  in  which  case,  it  must  be  taken  before  the  jury  have 
rendered  their  verdict.  It  must,  at  the  time  when  It  Is  taken, 
be  reduced  to  writing  by  the  exceptant,  or  entered  In  the  minatea. 

TiOB  I  B.  B.  131,  i  TS,  um  ld„  I  T4,  tm  modlOed  br  OO'  Pnw.,  I  3M.  an'd. 
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A  ruling,  to  which  ao  exception  !■  taken,  as  piescrlbcd  In  the 
last  lour  sections,  can  be  revlen'ed  only  upon  an  appeal  from  the 

i'udginent,   rendered  after  the  trial;  exceM  In  a  case,  where  It 
1  eipreealf  prescribed  bj  law,  that  a  motion  for  a  new  trial  mar 


I  > 
■  nd 

When  a  party  intends  to  appeal  from  a  judgment,  rendered 
alter  the  trial  of  an  isaae  of  fact,  or  to  move  tor  a  new  trial  of 
Buch  an  issue,  he  must,  except  as  otherwise  prescribed  by  law, 
make  a  case,  and  procure  the  same  to  be  settled  and  signed,  by 
the  judge,  justice  or  the  referee,  b;  or  before  whom  the  action 
was  tried,  as  prescribed  in  the  general  rules  of  practice;  or,  in 
a  case  of  tha  death  or  disability  of  the  judge,  justice  or  referee, 
lo  such  manner  as  the  court  directs.  The  cose  must  contain  so 
much  of  the  evidence,  and  other  proceedings  upon  the  trial,  a* 
is  material  to  the  questions  to  be  raised  tnerebr.  and  also  the 
exceptions  taken  by  the  party  making  the  case;  (and  in  a  case 
where  a  special  question  is  submitted  to  the  jury,  or  the  jury 
have  assessed  damages,  such  exceptions  taken  by  any  party  to 
the  action  as  shall  be  necessary  to  determine  whether  tJiere 
should  be  a  new  trial  in  case  the  judgment  should  be  reversed). 
If  it  afterwards  Itecomes  necessary  to  separate  the  exceptions, 
the  separation  may  be  made,  and  the  exceptions  may  be  Htate<^ 
with  BO  taiich  of  the  evidence  and  other  proceedings,  as  In 
material  to  the  questions  raised  by  them,  in  a  case,  prepared 
and  settled,  as  directed  in  the  general  rules  of  practice;  or 'in 
the  absence  of  directions  therein,  by  the  court,  upon  motion. 
It  is  not  necessary  to  state,  in  a  case,  that  a  finding  upon  the 
facts,  or  a  rnling  npon  the  law,  was  made,  where  the  finditiir 
or  ruling  appears  in  a  referee's  report,  or  in  the  decision  of  the 
court,  upon  a  trial  by  the  court,  without  a  Jury. 

SulMtltDtHl  far  part  of  Co.  Ptoc.,  M  ^M  ind  !«B.  and  at  |  STl.  witli 
(meDdmeDti;  L.  1886,  ch.  Ha. 

f  &9B.    IVhen  nppe*!,  etc.,  mar  be  he>p4  nlthont  ■  »■■■> 

It  is  not  necessary  to  make  a  case,  for  the  purpose  of  moving 
for  a  new  trial,  np»n  the  minutes  of  the  Judge,  who  presided 
at  a  trial  by  a  jury;  or  upon  an  allegation  of  irregularity,  or 
surprise;  or  where  a  party  inlcnds  to  appeal  from  a  Judgment 
entered  ujiaa  a  referee's  report,  or  a  decisiun  of  the  court  upon 
a  trial,  without  a  jury,  and  to  rely  only  upon  exceptions,  taken 
as  prescribed  in  section  9d4  of  this  act. 

I  m».  [AB'd,  1880.)  MoUoB  f«r  new  trial  apB>  iBdve's 
BilnnteH)  appeal  from  order  tberenpon. 

The  judge,  presiding  at  a  trial  by  a  jury,  may,  in  his  discretion, 
entertain  a  motion,  made  upon  his  miDutes,  at  the  same  term, 
to  set  aside  the  verdict  or  a  direction  dlamiBsing  the  complaint 
and  grant  a  new  trial  upon  exceptions;  or  because  the  verdict 
is  for  excessive  or  Insufficient  damages,  or  otherwise  contrarr 
to  the  evidence,  or  contrary  to  law.  If  an  appeal  la  taken  front 
the  order,  made  upoo  the  motion,  it  must  be  beard  npon  a  caae 
prepared  and  settled  in  the  usual  manner. 

Co.  Fnic..  p*R  ot  I  ZM.  im'd.    Se<  I  1003,  p«t. 
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I  lOtW.  [Am-d,  tSOB.I  W^hCB  Bad  how  ezceptlona,  tekea 
«VOH  «  Jury  triKi,  keard  by  tlic  Bpnellate  dl-rtstOB. 

Upon  the  application  of  a  party  who  has  taken  one  or  more 
exceptions,  tlie  judge,  pregiding  at  a  trial  by  jury,  may.  In  hla 
dlacretlun,  at  any  time  during  tbe  same  term,  direct  an  order 
to  be  entered,  that  the  exceptions  bo  tnken  be  beard,  in  tlie  firat 
Instance,  by  the  appellate  dWiaioa  ol  the  Bupreme  court;  and 
that  Judgment  be  snspended.  in  the  mean  time.  At  any  time 
before  the  hearing  of  the  elections,  the  order  may  be  revoked 
or  modified,  npon  notice,  In  conrt  or  otit  ol  court,  by  the  jndice 
who  made  It:  or  it  may  be  set  aside  for  irregularity,  by  me 
court,  at  any  term  thereof.  Unless  it  is  so  revoked  or  set  aside, 
the  exceptions  must  be  heard  npon  a  molion  for  a  new  trial, 
which  must  be  decided  by  the  appellate  dlTisioa.  The  motion  Is 
deemed  to  have  been  made,  when  the  order  was  graoted;  and 
either  party  may  notice  it  for  hearing  at  a  term  of  the  appellate 
division,  upon  toe  cxceittionB. 

U  USE,  di.  MS. 

{  lOOl.  [Am>«,  1R8B.I  Holloa  for  bow  trlKl  kr  tk*  apyek 
■ate  dlTlsloa,  frkea  trial  waa  hr  «oart  op  reforeo. 

Where  the  decision  or  report,  rendered  npon  the  trial  of  an 
issue  of  fact  by  the  court,  without  a  jury,  or  by  a  referee, 
directs  an  Interlocutory  judgment  to  be  entered;  and  further 
proceedings  must  be  taken,  before  the  court,  or  a  judge  thereof,, 
or  a  referee,  before  a  final  judgment  can  be  entered,  a  motion 
for  a  new  trial,  upon  ooe  or  more  exceptions,  may  be  made  at 
a  term  of  the  appellate  division  of  the  supreme  court,  after  the 
entry  of  the  Interlocntory  judgment,  and  before  the  commeD<^ 
ment  of  the  hearing  directed  therein.  The  time  within  which 
the  party  must  except,  for  that  purpose,  to  a  ruling  of  law,  made, 
upon  such  a  trial,  by  the  judge  or  the  referee,  after  the  close 
of  the  teatlmony,  la  ten  days  after  service  of  a  copy  of  the 
decision  or  rtiptat.  and  notice  ol  tbe  entry  of  the  interlocuton" 
judgmeot  thereupon. 


I  lOOa.  IVkea  aiotloa  for  new  (rial  t«  be  made  at  ape- 
«lal  term.     Rostrlettvaa  therBopaa. 

In  a  case,  not  specified  In  the  last  three  sections,  a  motion  for 
k  new  trial  must,  in  the  first  instance,  be  heard  and  decided  at 
the  special  term.  But  where  it  is  founded  upon  an  sllegation  of 
error,  in  a  finding  of  fact,  or  ruling  upon  the  law,  made  by  the 
judge  upon  the  trial,  it  cannot  be  made  unless  notice  therefor 
be  given  before  the  expiration  of  the  time  within  which  an 
appeal  can  be  taken  from  the  judgment,  and  it  cannot  be  heard 
at  a  special  terra  held  by  another  indge;  aoless  the  judge,  who 
presided  at  the  trial.  Is  dead,  or  his  term  of  office  has  expired, 
or  be  Is  disQualifled  for  any  reason,  or  he  specially  directs  the 
motion  to  be  heard  before  snotber  judge.  And  a  trial  by  a 
referee  cannot  be  reviewed,  by  a  molion  tor  a  new  trial,  founded 
upon  anch  an  allegation,  except  In  a  caae  specified  in  the  lost 

I  lOOB.  [Am'd.  laas.]  Applleatloa  of  tkk  artlelo  M 
trials  •(  spvelCo  qaeatloaB  br  Jnrn  apeelal  pvoTlalaaa 
applleakl*  tkeroto. 

The  provisions  of  this  article,  relating  to  the  proceedings  to 
review  a  trial  bj  a  jury,  are  applicable  to  the  trial,  by  a  jury. 
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of  one  or  «ore  specific  questions  of  fart,  arisini  upon  tbe  inuea, 
la  aa  action  triable  by  the  court  But,  except  lu  a  case  BpetiQt-J 
Id  aertiou  ifTU  at  this  act,  a  new  trial  may  bv  grauted,  as  lo  loiue 
of  the  questiouB  ao  tried,  and  refuaed  aa  to  tlie  others;  aud  aa 
error,  in  the  admission  or  eiciusion  of  evidence,  or  in  anj  olhiT 
mllnB  or  direction  of  the  Judge,  upon  the  trial,  may,  in  tbe  dia- 
cretloD  of  the  court  which  reviewH  it,  Ije  disregardeil,  if  tlial 
court  i«  of  opinion,  that  salMtantiai  justice  doea  not  require  tLat 
a  nen  trial  ihoutd  l>e  granted.  Where  the  judge,  who  presided 
at  the  trial,  neither  entertainB  a  motion  (or  a  new  trini,  nor 
directs  exceptions,  taken  at  the  trial,  to  be  heard  at  a  term  of 
tbe  appellate  diTieton  of  the  iupreme  court,  a  motion  for  a  new 
trial  can  be  made  onlj  at  the  term,  where  the  motion  for  final 
Judgment  is  made,  or  the  remaining  issues  of  fact  are  tried,  aa 
the  case  requires. 
L.    ISSS,    Fh,    gM.    Bet    ante,    |    SW. 

I  1004.  MotlVB  tor  aew  liMrInK,  after  trlml  of  iFeetfle 
•■eatloan  br  li  referee. 

In  an  action  triable  by  tbe  conrt,  where  a  reference  has  be«i 
made,  to  report  upon  one  or  more  specific  questions  of  fact. 
iuTolTed  in  tne  issue,  a  motion  tor  a  new  hearing  ma;  be  made 
at  a  special  term,  at  au;  time  before  the  hearing  of  a  motioD 
.for  final  judgment,  or  the  trial  of  the  remaining  issues  of  fact. 
Tbe  motion  must  be  made  upon  affidavits,  unless  the  court,  or 
a  judge  thereof,  directs  a  case  to  be  prepared  and  settled. 

i  lOOB.  FliMl  IndviBeHt,  etc.,  aat  at»yeJ,  »r  motion  for 
*  nefr  trial.     Motion  mnr  be  heard  aft«rwardB. 

Tbe  entry  of  Goal  judgment,  and  the  subsequent  proceeding! 
to  collect  or  otherwise  enforce  it,  are  not  stayed  by  an  exception, 
the  preparation  or  aetttement  of  a  case,  or  a  motion  for  a  new 
trial,  unlets  an  order  for  such  a  stay  is  procured  and  served; 
and  tbe  entry,  collection,  or  other  enforcement  of  a  judgment 
does  not  prejudice  a  subsequent  motion  for  a  new  tria!.  Where 
a  new  trial  Is  granted,  the  court  may  direct  and  enforce  restitu- 
tion, as  where  a  judgment  is  reversed  upon  appeal. 
L.  1832.  cb.  128,  }  1  (i  Edm.  820),  am-d. 

I    1(K)6.     When    eieeptloik    not    to    prejudice    motion    for 

The  taking  of  an  exception,  upon  a  trial  by  a  jury,  or  the  state- 
ment thereof  in  a  case,  as  prescribed  in  this  article,  does  not 
Srejudice  a  motion  for  a  new  trial,  uri  tbe  ground  tbat  the  ver- 
ict  was  contrary  to  evidence;  but  such  a  motion  may  be  made, 
before  or  after  the  hearing  of  the  exception;  or,  in  the  discretion 
of  the  court  before  which  the  exception  ia  heard,  at  the  time 
of  the  bearing.  i 

2  R.  S.  422,  I  76  (2  Edm.  cd.  MO),  ain'il. 

t  1007.  [Am'd,  1N83  and  1HH4.]  ITotea  of  stenovravtaeT 
niny  be  trirnted  na  mlnntea  of  the  JndKe. 

The  notes  of  an  official  stenographer  or  aHaiatant-stenographer, 
taken  at  a  trial,  when  written  ont  at  length,  may  be  treated,  la 
the  discretion  of  the  judge,  na  the  minutes  of  the  Judge  upon 
the  trial,  for  the  purposes  of  this  article.  When,  liy  provision  of 
law,  a  jnstice  of  the  stipreme  court  of  this  State,  by  bis  order. 
In  writing,  duly  entered  in  a  county  clerk's  office  in  the  Judicial 
district  of  said  justiiv  apportions  tbe  stenographer's  salarr 
2B4 
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ainoag  the  WTeral  coanties  of  said  jndiciaJ  district,  or  reqnlKB 
the  daplicatloQ  of  any  stenographic  aotee  taken  In  said  Judicial 
dlatrict,  no  notice  of  tbe  application  tor  said  order  sball  be 
adjudged  neceaaai?  udod  any  Iraard  of  laperTisora  in  said  judicial 
diatrttrt,  and  tbe  Ilablnty  for  ctHupenaation  for  anch  aerrlcea  ahall 
be  deemed  fixed  iqton  tlie  performance  ot  tlie  norli. 
bm  11  a^9T,  uit«. 


D,g,t,ioflb,GoogIe 


TRIALS  WITHOUT  JURY. 


Trial*  without »  juiy. 

8tc.  lOOe.  If  trUI  t?  JaiT  walTcd,  acUoa  mut  be  trie 


QiullflotKHi'ar  tb«  i; 

Frwwlliwi  wben  Ihf 

1018. 

Il^ltnt  to  be  .worn. 

lOIT. 

WltDCHei  B.T  be  eat] 

lOlS. 

Uenernl  t«weni  of  ■ 

Id.i  upon  trial  ot  the 

IRnMl«l.l 

6ulUlnllou  of  ■  ret 

I  1008.  [AWd,  18TT.]  It  trial  br  Jarr  waived,  bcIIob 
Htui  k*  tried  br  the  eovpt. 

In  an  action  triable  by  s  jury,  If  the  partips  irHiTe  the  trial, 
by  a  Jury,  of  the  issue*  ot  fact,  the  action  must  be  tried  by  the 
court,  without  a  jury;  unless  a  reference  is  directed,  in  a  case 

Srescribed  by  lav.  (1)  But  such  an  action,  other  than  to  recover 
amages  for  breach  of  a  contract,  cannot  be  tried  by  the  court, 
without  a  jury,  unless  the  jud^,  preaidins  at  the  term  where  it 
is  braugbt  on  for  trial,  assenls  to  such  a  triHt.  (2)  His  refusal 
■o  to  assent  annuls  a  waiver,  made  as  prescribed  in  subdiTislon 
•econd,  third,  or  fourth  of  the  next  section. 
<1)  ConeamDila  to  Go.  Proc.,  ||  ZfiS,  SH.    {2)  Ptom  Co.  Proc.,  |  366. 

I  lOOB.  TfUI  br  Jarrt  bow  waived. 

A  party  may  waive  his  right  to  the  trial  of  the  laaae  of  fact, 
by  a  Jury,  In  any  of  the  following  modes: 

1.  By  tailing  to  appear  at  the  trial. 

2.  By  filing  with  the  clerk  a  written  waiver,  signed  by  the 
attorney  for  the  party, 

3.  By  an  oral  consent  In  open  court,  entered  in  the  minntes. 

4.  By  morinK  the  trial  of  the  action,  without  a  jury,  or.  ir 
the  adverse  party  so  moves  it,  by  falliuK  to  claim  a  trial  by  a 
Jury,  before  the  proiluctioa  of  any  evidence  upon  the  trial. 

Co.   Proc.,   reioalDder  ot  |  106,   taii. 

i  1010.  Deelaloa  aiM»B  trial  br  the  coarl,  whea  to  be 
■led)  cvnBeaaenee  of  (allare. 

Upon  a  trial,  hy  the  court,  of  an  issue  of  fact  or  of  law, 
Its  decision,  in  writinKi  must  be  filed,  in  the  clerk's  office,  within 
twenty  days  after  the  final  adjournment  of  the  term,  where  the 
issue  was  tried.  If  It  is  not  so  filed,  either  party  may  move,  at 
a  special  term,  for  a  new  trial  upon  that  ground.  If  the  decision 
has  not  been  filed,  when  the  motion  is  beard,  the  court  must 
make  an  order  for  a  new  trial,  either  absolutely,  or  unless  it  la 


C  10.  t  3  REFEIIENCE8.  §§  IOH-14 

filed,  within  a  time  specified  in  the  order.     If  an  order  tor  k 
new  trial  ia  made,  or  a  contingent  order  tor  a  new  trial  become* 
absolute,  the  coats  of  the  former  trial  abide  the  eTent. 
Co.  Ftoc.,  pirt  of  I  an,  la'd. 

)  lOll.    [Am'd,  18T9.]     Reference  Itr  eonaealp  vrkcB  mmt 

Except  In  a  case  ipeclSed  in  the  oext  section,  the  whole  laauet 
or  an;  of  the  isHuea  in  an  action,  either  of  fact  or  of  law,  must 
be  referred,  upon  the  couscnt  of  the  parties,  manifested  bj  a 
written  stipulation,  signed  by  tlielr  attamc-ys,  and  filed  with  the 
derk.  Where  the  Btipnlation  does  not  name  the  referee,  ne  may 
be  designated  by  the  court,  on  motion  of  either  party.  Where 
the  stipulation  names  the  referee,  the  clerk  must  enter  an  order, 
of  course,  referring  the  issue  or  Iasucs  for  trial,  to  that  person 
only.  If  the  referee  named  in  a  stipulation  refuaes  to  serve. 
or  if  a  new  trial  of  an  action  tried  by  a  referee  bo  uamcd  in 
granted,  the  court  must  appoint  another  referee,  unless  the  stipu- 
lation expressly  provides  otherwise. 

Id.,  I  2T0,  ud  part  of  |  2T3,  wtUi  ■mBndment. 

I  lOla.  [AH'd.  1808.]  tlMiiIlfleittloa  af  the  iKst  BeotloD. 
But  a  refi'rence  shall  nut  be  muilc,  of  course,  upon  the  conr 
sent  of  the  parties,  in  an  action  to  annul  the  marriage,  or  for  a 
divorce  or  a  Reparation;  or  an  action  aiiiainst  a  corporation,  to  ob- 
tain a  dissolution  thereof,  the  apiwintmeiit  of  a  receiver  of  its 
Eroperty,  or  the  distribution  of  its  propert.v,  unless  It  is  brought 
y  the  attorney-general;  or  an  action  wherein  a  defendant,  to  be 
affected  by  the  result  of  the  trial,  is  an  infant.  In  a  case  speci- 
fied In  this  section,  n'bere  (he  parties  consent  to  a  reference,  the 
court  may.  In  its  discretion,  grant  or  refuse  a  reterenec;  and, 
where  a  reference  is  granted,  the  court  must  designate  the  referee. 
If  the  referee,  thus  designated,  refuses  So  serve,  or  If  a  new  trial 
of  an  action  tried  by  a  referee,  so  designated,  la  granted,  *he 
court  muet,  upon  the  application  ot  either  party,  appoint  another 
referee. 

Id.,  I  273;  1^  1S08,  cb.  :ilT.    In  tUcet  Bi'pI.  1,  18D8.    Bee  Knia  n. 

g  1018.  CoHpalaorr  reference  for  the  trial  o(  lasncai  In 
-TThnt  eases  It  nny  be  made. 

The  court  may,  of  its  own  motion,  or  upon  the  application  of 
either  party,  without  the  consent  of  the  other,  direct  a  trial  of 
the  isHuea  of  fact,  by  n  referee,  where  the  trial  will  require  the 
examination  of  a  long  nceount,  on  either  side,  and  will  not 
require  the  decision  of  difficult  questions  of  law.  In  an  action, 
triable  by  the  court,  without  a  jury,  a  reference  may  be  made, 
as  prescribed  in  this  section,  to  decide  the  whole  issue,  or  an; 
of  the  Isauea;  or  to  report  the  referee'n  finding,  upon  one  or  more 
specific  qoestions  of  fact,  involved  in  the  issue. 

Id.,  inrt  or  I  m,  ini'd. 

AiipIlH  to  Cltr  Court  lA  Vew  Toik.  L.  ISSO,  Oh.  BM.  i  1. 

I  1.014.  ProeeedlnsB  ivhere  the  reCerenoe  is  for  trial  of 
Dart  ot  the  Issnea. 

Where  a  reference  Is  made,  aa  preacriijed  in  the  last  section, 
to  report  upon  a  specific  qnestion  of  fact,  involved  in  the  issue, 
and  file  determination  of  one  or  more  other  iaaues  is  necessary, 
in  order  to  enable  the  court  to  render  judgment,  they  mnat  be 
tried,  either  before  or  after  the  filing  of  the  report,  as  the  court 
directs,  and  either  by  a  jury,  or  by  the  court,  without  a  jury, 
Ri  the  case  requires.  Where  they  are  triod  by  a  jurv,  application 
for  judgment  must  be  made  upon  the  verdict  and  the  report. 

BDbMltBle  tgr  pttrt  ot  Co.  Pioc,  I  213.  ■ 
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I  lOlS.  Conpnlaorr  r«fereneo  apoB  tiacatlona  InoUent- 
milr  arlslBB. 

The  court  mar  likewiie,  of  its  own  motion,  at  qimmi  tbe  aptdl' 
Otioii  of  either  party,  without  the  consent  of  the  other,  direct  a 
reference  to  talie  an  account,  and  report  to  the  court  thereon, 
either  with  or  nlthout  the  teBtimony,  after  inlerlocutDry  or  Qna) 
Judgment,  or  where  it  is  necesearf  to  do  ao,  for  the  information 
of  the  court;  and  also  to  determine  and  report  opou  a  question 
of  fact,  arising  in  an;  itoge  of  the  action,  upon  a,  motion,  or 
otherwise,  eice|it  upon  the  pleadings. 
Oa.  Pioc.,  1  271,  (ubd,  3  ind  S.      a*e  1  1113.  poit. 

t  1016>    Belere*  *•  be  nwoni. 

A  referee,  appointed  as  prescribed  In  either  of  the  foregoing 
MCtloni  of  this  title,  mnst,  before  proceeding  to  hear  the  testf- 
raoDj,  be  sworn  faltbfnll;  and  falrl;  to  tr;  the  issues,  or  to 
determine  the  qaestione  referred  to  him,  os  the  case  requires, 
and  to  make  a  jnet  and  true  rtport,  according  to  the  best  of  his 
Dnderstanding.  The  oath  may  be  administered  by  an  officer 
flpcclfled  in  section  S42  of  thia  act  But  where  all  the  parties, 
whose  iutereet  will  be  efFected  by  the  result,  are  of  age.  and 
present,  In  person  or  by  attorney,  they  may  expressly  waive  tbe 
referee  e  oath.  The  waiTer  may  be  made  by  written  stipulation, 
or  orally.    If  It  is  oral,  It  mnst  be  entered  In  the  referee's  minutes. 

9  B.  S.  884.  I  M  (2  Bdm.  SM),  im'd. 

g  lOlT.   Wltacssea  nt^r  ■>«  «nbv*eBB*d. 

A  witness  may  be  sobpoenned  to  attend  before  a  referee,  ap- 
pointed as  presCTibed  In  either  of  the  foregoing  sections  of  thin 

title,  to  testify,  and,  in  a  proper  case,  t"  '-' ""-  •-■-  "  "— "- 

document,  or  other  paper,  as  upon  s  '-' 

U.,  I  tf,  ini'd. 

I  101S>    Goeral  poireps  of  ■  referee  avam  a  trial. 

The  trial,  by  a  referee,  of  an  issue  of  fact,  or  of  an  Issue  of 
law,  must  be  brought  on  upon  lihe  notice,  and  condncted  in  like 
manner,  and  the  papers  to  be  furnished  thereupon  are  tbe  same, 
And  are  furnished  in  like  manner,  as  where  tue  trial  is  by  the 
court,  without  a  jury.  The  referee  exercises,  upon  such  a  trial, 
the  same  powers  as  the  court,  to  grant  adjournments,  to  pre- 
serye  order,  and  punish  the  Tlolation  thereof.  Upon  the  trial 
of  an  issue  of  fact,  tlie  referee  exercises  also  the  same  power  sa 
the  court,  to  allow  amendments  to  the  summons,  or  to  tho 
pleadings;  to  compel  the  attendance  of  a  witness  by  attachment; 
and  to  punish  a  witness  for  a  contempt  of  court,  for  non-atteud- 
ance,  or  refusal  to  be  sworn,  or  to  testify.  Upon  the  trial  of 
an  issue  of  law,  the  referee  exercises  the  same  power  as  tho 
court,  to  permit  a  party  in  fault  to  plead  anew  or  amend:  to 
direct  tbe  action  to  be  divided  into  two  or  more  actions;  to 
award  costs,  and  otherwise  to  dispose  of  any  question,  arising 
opon  the  decision  of  the  issue  referred  to  him.  The  powers, 
conferred  by  this  section,  are  exercised  in  like  manner,  and  upon 
like  terms,  as  similar  powers  are  exercised  by  the  court,  upon 
a  trial 

rint  tbm  unleDre*  tram  Ihe  Snt  tlirec  ■sutcDce*  of  Co.  Ptoc.,  f  SI3; 
tt*  naaladtr  U  new.    Ttu  Uct  senirim  bul  dm  nfin  to  |  4*7,  SBta. ' 
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one  tboDBand  and  fifteen  of  this  act,  his  written  report  a 

either  filed  with  the  clerk,  or  delivered  to  the  atCorucy  for  one 
of  tbe  parties,  within  siib  days  from  the  time  wlien  tlie  cause 
or  matter  is  finally  submitted;  otherwise  either  party  may 
before  it  is  Hied  or  delivered,  serve  a  notice,  upon  the  attorney 
for  the  adverae  party,  that  ne  elects  to  end  the  rpfereuce.  In 
sticb  a  case,  the  action  must  thenceforth  proceed,  as  if  the 
reference  had  not  been  directed;  and  the  referee  is  not  cntitjed 

Co.  rroc.,  Isat  KDteDce  of  I  3T3. 

I  1020.    Doable  or  otfaer  tBcreaaed  damaiceii. 

Where  the*  double,  treble,  or  other  increased  dnmasea  are 
given  by  statute,  the  decision  of  the  court,  or  the  report  of  the 
referee,  muat  specify  the  sum  awarded  aa  single  damagea,  and 
direct  judgment  tor  the  increased  damages. 

8m  I  IIM,  lot. 

1  1031.  [Am*d,  189S.]  Decliilon  ol  coort  or  report  of 
referee,  upon  triitl  at  demnrrer. 

The  decision  of  the  court,  or  the  report  of  a  referee,  upon  the 
trial  of  a  demurrer,  or  upon  the  trial  of  the  issues  of  (act  or  law, 
where  a  nonsuit  is  granted,  must  direct  the  final  or  iiiterlocntorr 
judgment  to  be  entered  ther(.'Ui)on,  and  in  any  such  case  It  shall 
not  be  necesHary  for  the  court  or  rcterec  to  make  any  finding 
of  fact.  Where  it  directs  nn  interlocutory  judgment,  with  leave 
to  the  party  In  fault  to  plead  anew  or  amend,  or  permitting  tbe 
action  to  be  divided  into  two  or  more  actions,  and  no  other  issue 
remains  to  be  disposed  of,  It  way  nlso  direct  the  final  judgment 
to  be  entered  if  the  party  in  fanlt  falls  to  comply  witn  any  of 
the  directions  given  or  terms  Imposed, 

Bobrtltntrt  MI  Co.  PRK.,  part  o(  |  an-,  L.  18M,  cb.  B4S. 

I  loas.  [Ab'«,  1880.]  Id.i  «p«n  trlsl  of  the  rrhole  !«■«• 
of  faet. 

The  decision  of  the  court  or  the  report  of  a  referee  upon  the 
trial  of  the  whole  Issues  of  fact  may  etate  separately  the  facts 
found  and  the  conclnsions  of  law,  and  direct  the  judgment  to 
be  entered  thereon,  or  the  court  or  referee  may  file  a  decision 
stating  concisely  the  grounds  upon  which  the  iBsiies  have  been 
decided,  and  direct  the  Judgment  to  be  entered  thereon,  which 
derision  so  filed  shall  form  pnrt  of  the  judgment-rot!.  In  an- 
Bctloo  where  the  costs  are  in  the  discretioQ  of  the  court,  the 
decision  or  report  mnst   award  or  deny  costs,   and   if  it  award! 

"■■  'o  whom  the  costs  to  be  taie* 

.       J „ .it    is    entered    on    a   declsloD 

which  does  not  state  separately  the  facts  found,  the  defeated 
party  may  file  an  exception  to  such  decision,  In  which  case,  oil 
an  appeal  from  the  judgment  entered  thereon  upon  n  case  con- 
taining exceptions,  Qie  appellate  division  of  the  supreme  court 
shall  review  all  qiiostlona  of  fact  and  of  Iaw7  and  may  eithoi 
modify  or  afBrm  the.  judgment,  or  ordec  appealed  from,'  award  a 


gg  1028-36  REFERENCES,  BTO.  c.  10.  t.  2 

Dew  trial  or  grant  to  either  part;  the  judgmeot  which  the  lac-la 
i^  uss.  ch.  Me. 
I  loaa.  [Repealed,  1894.J 


[)bj»;tloiiB;  and  no  pcrean  shiill  bo  so  appointed,  1o  \\liDm  nil  the 
parties  object,  except  in  nn  action  to  aDDul  a  marriage,  or  for 
a  divorce,  or  a  Bepamtioii.  A  judge  caaoot  bo  appointed  a 
referee,  in  an  action  brouglit  in  the  court,  of  which  he  is  a  judge, 
except  by  the  written  coneeut  of  the  parties;  and,  in  that  cbh^ 
he  cannot  receiTe  any  couipensation  as  referee. 
Co.  PnK.,  part  of  I  Z7S. 
1  lOaO.    S«veri>l  Tctervrn  mny  be  Kpitalnted. 

Where  (he  court  la  authorized  to  appoint  u  referee,  it  may,  In 
Ita  diecretlon,  appoint  either  one  or  three.  And  where  a  reter- 
ence  ia  made  by  cocsent  of  the  pftTtiea,  they  may  select  anr 
number  of  referees,  not  e-ceedlng  fire. 

SabiUInte  ror  Co.  Piw.,  part  oC  |  2TS. 

I  1036.  FroceedliiBB  reBnlsted  vrbere  there  >re  seTentl 
PCfereea. 

Where  the  reference  is  to  more  than  one  refere^,  all  most  meet 
together,  and  hear  all  the  alleiratioiiB  avid  proofs  of  the  parttea; 
but  a  majority  may  appoint  a.  time  aad  place  for  the  trial,  decide 
any  question  which  arises  upon  the  trial,  sign  a  report,  or  settle 
-    Either  of  them  may  ailmlnister  an  oath  to  a  witneas: 


ise.  miner  oi  tnem  may  aiiminiBter  an  ontn  to  a  wituniBi 
a  majority  of  those  prpsent.  at  a  time  and  place  appolntM 
the  trial,  may  adjourn  the  trial  to  a  future  day. 

1.  S.  SM.  I  M  (2  Bdm.  3W). 
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JlHIcIb  1.  QDAlia<!iCioiii   aod  H«mptlops  of  triil  Jnron. 

3.  Mode  or  Klcetlni.  dnvlDC,  knd  piocuilDg  tlu  attuHluiee  of  trial 

S.  llodfi  of  slTlklo;  ■□d  procurtJig  a  ipedal  Jdtt,   tnS  of  l^MWlBC  ft 

*.  Puu^jUh  for  noD-atUndiiun. 

article:  first. 

Quaiificationa  and  txempiUms  of  trial  jurort. 

Bm.  ion.  QwllOnitlDDi  of  ttld  ]aran. 

1038.  AddlUoiul  pTDTlilaD   napMtiiis  propertr  gBiUflcaUon. 

lOSa.  OtrUlD  pDtSkc  olBnn  dliquiUfled. 

l(Bl!  BTUeaee' at  eiempti™  ™q  *ce™tn"  cbm!"  " 
IMt.  Wlicti  Inroc  to  In  dlufaima  from   uttHik. 

IOM'  AppUcatloa    of    UiU    aiticle.    u    napecU    New-Xorfe    u>d    Klo^ 

{  103T.    [Am'd,  1890.]     ai>alia«i>tloBB  of  Irlsl  Jaropa. 

In  order  to  be  gaalified  to  terre  as  a  trial  Juror,  In  ft  conrt  of 
record,  a.penon   moat  be: 

1.  A  male  dtiien  of  tbe  United  States,  and  a  reeldent  of  tlia 
coanty. 

2.  Not  lew  tban  twentj-one,  nor  more  than  seventy  rears  of 
•«e. 

3.  AMeseed,  for  perfiona]  propcrl7,  belongiiie  to  him,  In  hla 
own  right,  to  the  amount  of  two  hundred  and  fifty  dollars;  or 
the  owner  of  a  freehold  estate  in  real  proi)erty,  situated  In  the 
county,  belonfring  to  him  in  bis  own  right,  of  the  value  of  ond 
haodred  and  fifty  dollars;  or  the  hUBbaud  of  a  woman  who  la 
the  owner  of  a  like  freehold  estate,  b«^tonglng  to  her.  In  ber  own 

4.  In  the  poBsesBlou  of  his  natural  facultiea,  and  not  Inflrm 
or  decrepit. 

5.  Free  from  all  legal  oiceptious;  of  fair  character;  of  approTed 
integrity;   of  sound  judBmont;   and  well  informed. 

f  loss.     Additional  provision  reapecttnic  properly  ^nnll* 

But  a  person  who  was  assessed,  on  the  last  assessment-roll  of 
the  town,  for  land  in  his  possessiuti,  held  under  a  contract  for 
tbe  purchase  thereof,  upon  which  improvements,  owned  by  him, 
have  been  made,  to  the  value  of  one  hundred  and  fifty  dollars, 
la  qoalified  to  serve  as  a  trial  juror,  allhough  he  doea  not  poaseas 
either  of  the  oualifi cations,  speciiiiil  In  Hubdivision  third  of  th« 
Ian  section,  if  he  la  qualified  in  every  other  respect 
M..  I  U.  ert'd. 

I  10a».     CerlslB  pabllo  oOieerii  di-qnalllled. 

Each  of  the  following  officers  Is  diMiuallQed  to  serve  as  ■ 
trial  juror: 

1.  The  governor;  the  Ueutenant-govemor;  the  governor's  prl- 
TOte  •ecretar7. 
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2.  The  Becretary  of  State:  the  comptroller;  the  Slate  treaaarer; 
tbe  attomer-general :  the  State  eDgioi^r  and  aurvefor;  a  csaal 
GommisBloner;  an  Inapcctor  ot  State  prUoDs;  a  canal  appraiser^ 
the  BUperintendent  of  public  inetTuctloa;  the  saperintendcnt 
«I  the  bank  departmeDt:  tbe  BUperlDtendent  of  the  InaiiTaDce 
departmeat;  aad  the  deputy  of  each  officer,  Bpceified  lo  thia 
BUDdiTlBioa. 

8.  A  member  ol  the  legtslature,  during  the  aeMlou  of  tba 
house,  of  which  he  Is  a  member. 

4.  A  Judge  of  a  court  of  record,  or  a  BUrrogate. 

6,  A  Bhertfl,   under-aheriff,   or  deputy -sheriff, 

6.  The  clerk  or  deputy-clerk  ot  a  court  of  record. 

8m  I   lOM,    poM. 

t   1030.    Feraans  entitled   to  olKlm   HeDHftiau    from   Ber- 

Bach  of  tbe  tollowins  persons,  although  qaali6ed,  1b  entltlod 
to  exemption  from  service,  as  a  trial  .iuror,  upon  hie  claimiuK 
exemption  therefrom:  , 

1.  A  clergyman,  or  a  minuter  of  an;  religiou,  officiating  a* 
■nch,  and  not  following  any  other  calling. 

2.  A  resident  officer  of,  or  an  atteadant,  assistant,  teacher, 
or  otfaer  person,  actually  cmployi>d  in,  a  State  asylum  foi* 
lunatics,  idiots,  or  habitual  drunkards. 

8.  (Am'di  INOO.J  i'lic  agt'ut  or  wnrdon  of  the  State  prison;  the 
keeper  of  a  county  jail:  or  a  person  actually  employed  in  a  State 
prisoQ  or  county  Jail  and  the  keeper  of  every  uuus-houBe. 

4.  (Aa  BDi'd.  1M>S.]  A  practicing  physician  or  surgeon,  having 
patients   requiring     liis   daily   protcssioual   attention,    a.   licensed 

Iiharmacist  actually  (>uBat;<'<l  in  bis  profoBsion  as  a  means  of 
ivelihood,  and  a  duly  rvgiatered  Teteriuar;  surgeon  actually  en- 
gaged in  his  profession  as  a  means  at  livelihood. 

0.  An  attorney  or  counBcltor  at  law,  regularly  engaged  lu  the 
practice  of  the  law.  as  a  means  of  llveUliood. 

6.  A  professor  or  ti,'acher,  in  a  college  or  academy. 

7.  A  person  actually  employed  in  a  KlaBs,  cotton,  liuca,  woollen, 
or  iron  manufacturing  ciimiiiiny.  by  the  year,  month,  or  season, 

8.  A  superintendent,  ciigiueer.  or  cotlcclor,  on  a  canal,  author- 
ized by  the  laws  of  the  Slate,  which  is  actually  constructed  and 
navigated. 

9.  A  master,  cngltieer,  asHistunl-eiicIiieer.  or  fireman,  actually 
employed  upon  n  steam  vessel,  making  regular  trips. 

10.  [Am'ii,  1I»U2.]  A  superiiiteuUent,  eonductor,  or  ciicinecr, 
euipioyed  by  a  ratlruud  comiiauy,  other  than  a  street  ruilnmil 
coiiliniliy;  or  an  operator  or  imsislnnt  operutur,  employed  by  u 
press  BHsociution  or  a  telegraph  company:  who  is  actually  doin^ 
duty  in  an  ofllee.  or  along  Ibe  railrond  or  telegraph  Hue  of  the 
company  or  association,   by  which  he  is  employed. 

L.  lUUI.  cb.  291.    In  i-Sect  Bept.  1,  1002. 

11.  An  officer,  non-commlBSioned  officer,  musician,  or  private 
of  the  national  guard  of  tbe  State,  performing  miiilarj  dnty; 
or  a  person,  who  has  l>eeD  honorably  discharged  from  tbe  national 
guard,  after  five  years'  service,   in  cither  capacity. 

12.  A  person  who  has  been  honorably  .discharged  from  the 
military  forces  of  the  State,  after  seven  renrs'  faltbful  aerrice 
therein.  But  in  order  to  entitle  a  person  to  exemption,  under 
this  RiiljdiviHion,  his  service  must  have  been  performed  beforo 
the  23d  day  of  April,  1802,  either  aa  a  general  or  staff  officer. 
or  as  an  officer,  non-commissioned  olticer,  inustcian,  or  private 
to  a  nniformed  battalion,  company,  or  troop  of  the  militia  of  the 
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Bute,  and  armed,  nnitormed,  and  eqnippod,  according  to  law; 
or  a  portlOQ  thereof,  dariog  that  period  and  in  that  capacltr< 
and  the  remainder,  Btnce  the  23d  day  of  April,  1862,  as  a  member 
ol  the  national  guard  of  the  State. 

IS.  A  member  of  a  fire  company,  or  fire  department,  duly 
organlKd  according  to  the  lawa  of  the  State,  and  performing 
his  daUes  tliereln;  or  a  person  who,  after  faithfully  servinK  fifo 
■BCceselTe  years  In  such  a  fire  company,  or  fire  deportment,  baa 
been   honorably   discharged   therefrom. 

14.  A  duly  ucensed  engineer  of  steam  boilers,  actually  em- 
ployed as  sncb. 

lb.  A  person  otherwise  specially  exempted  by  law. 

1  S.  8,  41fi,  i  U,  mbda.  i,  B.  0,  T,  aDd  S,  •md  ISB.  niM.  1  (1  Bdm.  Ml), 
iDd  L.  1M1.  cb.  ElB  (3  Edm.  T2il;  U  ISSB,  eh.  ua;  U  IS0B,  cb.  MB.    iB 

Effect     Sept.      I.      1S»C 

I  10S1>    [Aa»>d,  18SO.]      EIvtdeBee  of  excaaptloB  In  «cpU1« 

The  evidence  of  the  right  to  exemption,  as  prescribed  in  the 
lait  aectioQ,  li  as  follows: 


.  Under   i 


■  sabdlTlslon  second  thereof,  the  certificate  of  the 
■nperintendent  or  other  principal  olGcer  of  the  asylum. 

2.  Under  subdirlsion  third  thereof,  the  certificate  of  the  warden 
or  other  principal  officer  of  the  State  priiiou,  or  the  sheriff  of  the 
couu^,  aa  the  case  requires. 

S.  Under  snbdlTision  elerenth  thereof,  where  the  applicant  la 
a  non-oomml8«ioned  officer,  musician,  or  privntP.  In  a  company 
or  troop  of  the  national  guard,  the  certiflcnte  of  the-  commanding 
ofiicer  of  the  company  or  troop,  accompanied  with  proof  by 
affldaTit  of  the  genaineness  of  the  sienalure  thereto. 

4.  Under  the  last  clause  of  subtlivlsion  eleventh,  or  under 
■nbdivislon  twelfth  thereof,  in  the  discretion  of  the  court,  the 
discharge  of  the  person  from  military  service,  If  It  shown  the 
facta  entitling  him  to  exemption. 

B.  Under  the  first  clause  ot  Bubdlvision  thirteenth  thereof, 
wheT«  the  applicant  Is  nnder  the  mnh  of  foreman,  the  certificate 
of  the  foreman,  or  other  chief  officer  of  the  company  to  which 
the  applicant  h^Iongs,  acconipanipd  with  proof,  by  alfidavit,  of 
the  genuineness  of  the  signature  thereof. 

e.  Under  the  last  clause  of  subdivision  thirteenth  thereof,  the 
certificate  of  the  chief  engineer  of  the  fire  department  of  the 
dty  OF  village  where  the  service  was  performed,  or  of  the  mayor 
or  president  of  the  city  or  village,  accompanied  with  proof,  by 
affidavit  or  aclcnowledgment,  of  the  genuineness  of  the  signature 
thereof,  which  certificate,  so  proved,  accompanied  by  a  notice 
indorsed  thereon  that  the  applicant  claims  exemption  from  juit 
duty  for  a  period  specified  therein,  may  be  filed  in  the  office  of 
the  clerk  of  the  county  where  such  applicant  resides.  From 
the  date  of  snch  filing  such  applicant  shall  not  be  liable  to  per- 
ti»in  any  jury  duty  in  the  county  where  such  certificate  and 
notice  are  filed  during  the  period  specified  in  such  notice:  and 
the  coanty  clerk  shall  thereupon  erase  the  name  of  snch  appli- 
cant from  the  jury  lists,  and  destroy  the  ballot  before  drawing 
another  jury.  A  certificate  specified  in  subdivisions  one,  two, 
three  and  five  of  this  section  must  be  dated  within  three  months 
prior  to  the  time  of  presenting  it,  and  filed  with  the  clerk  ot 
Sie  court  to  which  It  is  presented.  In  case  the  certificate  and 
notiiK  provided  for  in  subdivision  six  of  this  section  is  not  filed 
M»  tbei«in  provided  the  applicant  shall  not  be  entitled  to  ezemp- 
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Fnm  a  R.  B.  4IG.  I  33.  suhd.  4  <S  lUra.  432).  lud  otbLT  alalutn  reUtlDc 
to  eiominloni.  nltb  nioUlllciittDDg ;  L.  1B»).  cU.  DR. 

I  ]f>3a.    n'ben  Jaror  to  be  dlnchnpned  from  ■«rTliiv. 

The  court  must  diselinrge  a  person  from  scrTing  ae  a  trial 
Juror,  la  either  of  the  followmg  caspb: 

1.  Where  it  satisfactorily  aiipenrs  thnt  ho  la  not  qnolifled. 

2.  Whore  it  sBtisfactorily  appears  that  he  is  exempt,  and  be 
clalmi  the  beoeJit  of  the  exempliou. 

Where  a  person  )s  dlachHrg('{l,  for  either  of  the  causes  speclBed 
in  this  section,  the  cleric  mast  destroy  the  ballot,  cootBiniag  hla 

Id.,  Hbds.  1,  2  and  3.  iDd  1  3i. 

{  1033.    'WheB  Juror  to  be  cxemieil  trom  ■eprinv. 

Upon  satisfactory  proof  of  the  tnets.  a  court,  nt  the  term  to 
nhlcli  a  person  Is  returned  as  a  trial  juror,  must  excuse  bita 
from  serving  durioj;  the  whole,  or  a  portion  of  the  term,  In 
either  of  the  followiuK  eases: 

1.  Where  he  is  a  Justice  of  the  |wace,  i 
civil  office,  the  duties  of  which  are,  at  the  t 

2.  Where  he  is  a  teacher  in  a  school,  actually  employed  and 

3.  Where,  for  ony  other  reason,  the  Interests  of  the  pnblic, 
or  of  the  juror,  will  he  materially  injured  by  his  attendance:  or 
his  own  health,  or  the  health  of  a  member  of  his  family,  requires 
his  abseuce;  or  he  is  temporarily  incapacitated,  for  an;  reason, 
from  properly  dischargiug  tbe  duties  of  a  juror. 

Where  a  person  is  exeusoil,  in  either  of  the  cases  apccified  in 
this  seclion.  the  liallot,   contiiiitinK  his  name,   must  be  returned 
to  the  box  from  which  it  was  taken. 
2  U.  S.  419,  part  ol  I  35.  nin'd. 

I  lA.t4.    AppII<iiatlOB  of  tbln  article,  ■>■  renpecla  Wew-Tork 

Section  1029  of  this  act  applies  throughout  the  State.  The 
remainder  of  this  article  does  not  ajiply  to  tbe  city  and  countr 
of  New- York,  or  tbe  couuty  of  Kiugb. 

Bm  tltla  4  ot  thl*  ebspltr. 
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article:  second. 


1(M.  NimH  of 
ion.  DupUcIs 


0  be  ttlien  (nip 


«  made  Bad  Bled. 


couldr^red  towni.       Rnla  In  oOm, 


Eln(i  . 


nilttM. 


I  lOML   OcrtaJn  lown  onecra  to  make  Hmtm  of  trUil  Jororv. 

The  sapervitoi-,  town  clerk,  and  HsseBsora  nf  each  town,  munt 
meet  on  the  finit  Moaday  oC  July,  in  the  year  odc  thouBaDd  elEbt 
himdred  and  Bpventy-eigbt,  and  iu  pacli  tliirii  year  thereafter, 
fit  a  place  within  the  town,  Appointed  by  the  nupcrTisor;  or,  Id 
case  of  his  absence,  or  of  a  vacaiicy  la  hia  office,  by  the  town 
clerk;  for  the  purpose  o(  making  a  liut  of  pcraonB,  to  serve  aa 
trial  jurorB,  for  the  then  eiiEUinf!  three  years.  If  tbey  fail  to 
meet,  on  the  day  specified  in  thig  aeclion.  they  muqt  meet  a< 
BOon  thereafter,  as  practicable, 
a  B.  8.  411,  H  13  uid  18  (3  Bdm.  428),  ewMllitateil. 


I  lOSO.      [Am 


,  1877.]     n^a.iiieii  or  inrora  (o  be  t*keii  froM 


roll. 

At  the  meeting,  Bpeclfied  In  the  last  section,  the  officers  preBent 
must  select,  from  the  last  asses Bmeut-roll  of  tlie  town,  and  mak« 
■  liat  of,  the  names  of  all  peruona,  whom  they  believe  to  be 
qaalifled  to  oerre  as  trial  jurors,  an  prescribed  in  the  IflBt  article, 
10..  Orrt  eliBM  at  |  11. 

I  lOST.    DapUoato  Jnrr  Hals  fo  bp  made  osd  Bled. 

Duplicate  Itsta  of  the  names  of  tlio  pernnnn  so  se1(>cted,  Mhowing 
the  place  of  residence,  and  other  projier  additions,  of  each  of  them, 
as  far  aa  those  particulars  can  be  convenienllf  ascertained, 
moBt  be  made  out,  and  signed  by  the  officerw,  or  a  majority  of 
tbem.    Within  ten  days  after  the  meeting,  one  of  the  lists  mnat 
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ifficers,  to  the  couDi, 
t  be  filed  with  the  ti 

2  B.  B.  tlZ  I  U  (t  Bdm.  42S). 

I  10S8.    CoBBtr  olerlc  to  make  and  depoBlt  ballota. 

On  the  Srat  Mondor  of  AuKOBt,  after  the  lista  have  been 
traaunltted  to  him,  the  county  clerk  must  prepare  snltAbltf 
iHiUotB,  br  wrltiDK  the  name  of  each  person  tbos  selected,  aa 
contained  tn  the  lists,  with  Ms  place  of  realdenee.  and  otb^ 
additions,  on  a  separate  piece  of  paper.  Th«  ballots  mnet  be 
nnlform,  as  nearly  as  may  be.  In  appearance;  and  the  dwk 
muBt  deposit  them  In  a  box,  kept  for  tbkt  puipoae. 
Id.,  1  le,  Sim  utter  hslC  ot  i  30.  coiiKilldltsd. 

I  lOSO.  [Att'd,  1S80.]  ConntT  elerk  to  destrov  old  bsllota. 
Before  depositing  the  ballots,  the  county  clerk  must  destroy 
each  ballot,  remaioinc  In  either  of  the  boxes  kept  br  him,  and 
containlns  the  name  of  a  resident  of  a  town,  for  which  a  new. 
list  has  been  transmitted.  If,  for  an;  reason,  the  list  from  a 
town  is  not  reeelTcd  by  the  county  cterk,  by  the  first  Monday 
ot  August,  he  shall  give  immediate  notice  thereof  to  the  town 
clerk,  and  it  mnst  be  transmitted  as  soon  thereafter  as  practica- 
ble; and  if  after  the  same  is  received  by  the  coanty  clerk,  It  baa 
been  or  shall  be  lost  or  destroyed,  he  must  forthwith  give  notlca 
to  the  town  clerk  and  a  copy  of  the  duplicated  list  on  file  in  the 
town  clerk's  office,  certified  by  him  to  be  correct,  or  If  tha.t 
duplicate  IB  also  lost  or  destroyed  or  cannot  be  found,  a  new  list  to 
be  made  forthwith,  as  prescribed  for  making  the  original  list,  must 
be  trnnamltted  to  the  connty  clerk  as  soon  thereafter  as  practica- 
ble; and  the  coanty  clerk  must  prepare  new  ballols,  and  destroy  tha 
old  ballots,  containing  the  names  of  residents  ol  that  torn. 
Immediately  after  the  receipt  by  bim,  of  the  list  therefrom. 
M.,  part  ot  I  SO.  sm  U.  41T,  |  40. 
I  1040.    Juror*  so  retarned  (o  serve  for  three  years. 

Each  person,  whose  name  ib  contained  In  a  liet,  so  transmitted, 
must,  unless  he  Is  excused  or  dlschBrRcd.  serve  as  a  trial  juror, 
for  three  years  from  the  first  Monday  of  August  of  that  year, 
and  thereafter  until  another  list,  ftom  his  town,  la  received  ana 
filed. 

Id.,   I  IT. 

I  I«41.  [Am'd,  IS6I.7  TViLTam  of  eertslB  sIHea  t«  be  ieoa- 
■Idered  towns.      Kule  In  other  eltloa. 

Each  ward  of  the  cily  of  Utica  Is  considered  a  town  for  ths 
purposes  ot  this  article;  and  the  supervisor  and  assessor  of  that 
ward  mnst  execute  the  duties  ot  the  supervisor,  town  clerk 
and  assessors  of  a  town,  qb  prescribed  in  the  foregoing  sections 
of  this  artic'e,  except  that  a  duplicate  of  the  list  of  jurors  mads 
by  them  must  be  filed  In  the  office  of  the  clerk  of  the  city.  In 
the  city  of  Albany  the  recorder  of  said  city  shall  perform  the 
duties  imposed  by  this  title  upon  the  supervisor,  town  clerk  and 
assessors  of  towns.  In  Albany  county,  grand  jnrora  shaU 
hereafter  be  drawn  from  the  box  containing  the  names  of  petit 

S'urorB  selected  for  said  county  in  the  same  manner  as  petit 
nrora,  and  hereafter  no  separate  list  of  grand  jurors  BhaA  be 
prepared  for  said  county.  In  each  of  the  other  cities  of  the  State 
^he  like  dntles  must  be  performed  by  the  officers,  and  in  the 
manner  prescribed  by  law.     A  city,  wherein  two  or  more  as- 
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season  are  elected  for  the  entire  city,  is  considered  ■  town  for 
the  pnrpoaeB  ol  this  article,  exi^pt  where  the  officers  who  are 
to  perform  the  duties  of  the  nuperviBor,  town  clerk  or  BBsetaor, 
aa  prescribed  in  thie  article,  are  Bpeciallj'  deaignated  by  law. 
1  b.  B.  ua.  I  3S. 

I  t04)l.  [An'tl,  ISOfi.]  When  «n«  how  BMinr  jBtfora,  for 
eovrta  of  reoord,  to  be  dra^n. 

On  a  daj  designated  by  the  county  clerk,  not  leBa  than  foarteen 
tLO'  more  than  twenty  days  before  thu  day  appuinted  for  holding 
c«ch  trial  term  of  tlie  supreme  court;  or  of  the  county  court. 
Except  a  term  deaisDated  for  tbe  hearing  and  decision  of  motions, 
and  trial  and  other  proceedings,  without  a  jury;  or  of  a  mayor's 
or  recorder's  court,  nt  wliicli  iasuea  arc  trlahie  by  a  jury;  or  on 
tbe  day  to  which  the  drawluK  ia  adjoarned,  as  prescribed  1q 
section  ten  hundred  and  forty-five  of  this  act,  the  clerk  of  the 
county  iu  which  the  term  in  to  be  held,  in  case  such  county  con- 
tains less  than  one  hundreil  thousand  InbabitantB,  must  draw 
the  names  of  thirty-six  persons,  and  in  counties  containing  one 
hundred  thousand  inhabitants  or  over  tlie  names  of  forty-eight 
persons,  and  any  additional  number  ordered  according  to  law, 
to  secre  ns  trial  jurors  at  tbe  term. 

u  ino,  cb.  SM. 

I  1(M3.  [Am'd,  ISttS,  1806.]  Notice  of  drnwlna;. 
At  least  six  days  before  the  drawing,  the  county  dork  must 
publish  a  notice  thereof,  in  a  ucwspaper  published  in  tbe  county. 
If  there  is  one;  or,  if  there  is  none,  he  must  atSx  a  notice  thereof, 
on  the  outer  door  of  the  building,  where  the  term,  for  which 
the  jurors  are  to  be  drawn,  is  appointed  to  be  held.  lie  must 
also,  at  least  three  days  before  the  time  appointed  for  the 
drawinft,  canse  notice  thereof  to  lie  serTod  upon  the  sheriff  of  . 
the  county,  and  upon  the  county  judgi'.  or,  iu  case  of  his  absence 
IV  illness,  upon  the  specini  county  judge,  or,  iu  a  county  where 
there  is  no  apcciiil  county  judge,  upon  the  surrogate  nr  upon 
any  justice  of  the  supreme  court,  residine  within  said  county. 

I^  ISSB,  (?b.  MS.    In  elfect  Sept.  1,  lim.    L.  ISM,  cli.  Mi. 

I  I044.   [An'd,  1B9I}.]    SbCFllI  and  caanty  jBdse  to  stteKd 


At  the  time  so  appointed,  the  sheriff  of  the  county,  or  bU 
nuder-sheriff,  and  tlie  county  judge,  or.  If  notice  has  been  served 
upon  any  other  ofEeer,  iu  the  absence  or  iiiness  of  the  latter, 
as  prescribed  in  the  last  section.  eitliiT  the  county  judge,  or  that 
officer,  or  either  of  tbe  other  otficers  mentioned  in  the  last  section, 
must  attend  at  the  clerk's  office  of  tbe  county,  to  witness  the 
drawing  of  the  jurors. 

Id  cant  SfpC.  1,  1806.    L.  ISM.  cU.  842.   . 

I  ICMS.  [Am'd,  ISIHI.]  Sheriff  or  canBtr  JodKC,  not  Hp- 
pesrlBK,   to  be   afoln   notified,  etc. 

If  the  sheriff  or  undcr-sherifT,  and  either  the  county  judge,  or,  In 
a  caae  apecificd  in  the  Inst  two  aeetiona,  nn  officer  in  plncc  of  the 
county  judge,  do  not  appear.  Ibe  clerk  mast  adjourn  the  drawing 
of  the  jurors  to  the  ne^it  day.  Therenpon.  the  clerk  must  forth- 
with canse  to  be  served  upon  the  sbsent  sheriff  or  county  judge, 
or  two  or  more  justices  of  pence  of  the  county,  notice  to  attend 
the  drawing  on  the  adjonmed  day. 

S  B.  B.  4tt.  i  77.    In  effect  Sept.  1.  IKM.    I..  ISBS,  ch.  SU. 

i  104MI.    CerlalB  oCicer*  required  to  be  present  Bl  draw- 


SS  104r~M  DRAWING  JURORS.  c.  10, 1 8,  a.  3 

SDBtice*  of  Ibe  peace  of  the  coaiitj,  appear  at  the  adjourned 
ay.  Bat  not  otherwise,  the  clerk  most  proceed,  In  the  presenc* 
of  the  offlcen  bo  appearing,  to  draw  the  Jurors. 

3  R.  S.  Ill,  I  iS,  lenuxlelted. 

I  1047.  Mode  of  drBtrlBK  Jurorsi  lalBate  at  AimirlnKi  UM 
t«  b*  dellTCred  to  aherlS. 

The  drawing  must  be  eondacted  aa  followa: 

1.  The  clerk  nuEt  shake  the  box  containing  the  ballota,  so  aa 
tboronghl;  to  mix  them. 

2.  He  mtiHt  Ihen,  without  aeting  the  name  contained  In  noj 
ballot,  publicly  draw  out  of  the  box  one  ballot;  and  continue  to 
draw,  fn  like  manner,  one  tiallot  at  a  time,  until  the  requisite 
number  hea  been  drawn. 

S.  A  minute  of  the  drawing  mnet  be  kept,  by  one  of  the  at- 
tending officers,  in  which  must  be  entered  the  name  contained 
in  each  ballot  drawn,  before  another  ballot  la  drawn. 

4.  Jf,  after  drawing  the  requisite  number,  the  name  of  a  per- 
son has  been  drawn,  who  is  dead,  or  insane,  or  who  has  perma- 
nently removed  from  the  county,  to  the  knowledge  of  an  attending 
officer,  an  entry  of  that  fact  must  be  made  in  the  mEnnte  of  tba 
drawing,  and  Uie  ballot,  containing  that  person's  name,  muet  lie 
destroyed.  Whereupon,  another  ballot  must  be  drawn.  In  Its 
placi-,  and  the  name  contttincd  therein  must  be  entered,  In  like 
manner,  in  the  minute  at  the  drawlDg. 

5.  The  same  proceedings  must  be  had,  as  often  as  necessary, 
until  tbe  requisite  nnmber  of  iurors  has  been  obtained. 

6.  The  minute  of  the  drawing  must  then  be  signed  by  the  clerk, 
and  tbe  other  ntlending  officers,  and  filed  in  the  clerk's  offlce. 

7.  A  list  of  the  names  nf  the  persons  so  drawn,  showing  the 
'  place  of  residence,  and  other  proper  additions,  of  each  of  them, 

and  apeetfying  for  what  court  and  term  they  were  drawn,  mast 
be  made  and  certified  by  the  clerk,  and  the  other  attending  offl- 
cers,  and  deliTcred  to  the  sheriff  of  the  county. 

Id.,  |». 

I  1<M&  SkcrIB  to  utflfy  Jnron  and  Kske  retVPn. 
The  sheriff  must,  at  least  six  days  before  the  da;  appointed 
for  holding  the  term,  ticrve,  upon  each  person  named  in  the  list, 
personally,  or  by  lenving  it  at  his  residence,  with  a  person  of 
proper  age  and  dtscrclion.  a  written  noliee  to  attend  the  term. 
He  must  Gle  the  list  with  the  clerk  of  the  rourt.  at  or  before 
the  opening  of  the  term;  with  a  rt'lum,  indorsed  thereupon,  or  an- 
nexed thereto,  under  his  haiid.  naming  each  person  notified,  and 
specifying  tbe  manner  iu  which  he  was  notified. 

Id.,  ■  SO.  ui'd. 

I  1049.  Applleants  tn  be  taralahcd  with  ooples  of  Jarr 
llBta. 

The  county  clerk,  or  tbe  sheriff,  must  furnish  a  copy  of  the  list 
of  trial  jurors,  drawn  to  attend  a  term,  to  any  person  appIyiDg 
to  him  therefor,  and  paying  the  fees  allowed  by  law. 

Id..  I  U. 

I  lOSO.  Name*  of  Jnrora  who  have  served,  to  be  kept  in 
■«varste  bos. 

After  the  nrtjournmenf  of  the  term,  at  whlrh  Irial  jurors  have 
been  returned,  as  preseril'i'd  in  the  Inat  aeclion  but  one,  the  clerk 
must  deposit  the  ballots,  containing  the  names  of  those  who  at- 
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tended  and  eerved.  In  another  box,  kept  b;  him.  The  ballots,  con- 
taining the  names  of  those  who  did  not  appear  and  aerre,  which 
luTe  not  been  destrored,  as  prescribed  In  article  first  of  thl>  title, 
must  be  retarned  to  the  box  Irom  which  they  were  taken. 

a  B.  B.  us,  i  K. 

g  lOGl.  JnFon  to  ke  drawa  tromt  that  b«x,  whCB  Srat 
Itoa  ■•  czkaiuted. 

It,  at  the  time  of  drswinE  trial  jarors  tor  a  term,  there  la  not 
a  snfficient  number  of  ballots  remaining  in  the  flnt  box,  the  derk, 
after  diawmg  all  tbe  ballots  therein,  must  draw  the  necetaar; 
number  from  the  second  box,  containrng  the  usmes  of  those  jur- 
ors who  have  before  served,  as  prescribed  in  the  last  section;  and 
mnst  continne  to  draw  from  that  box,  until  new  lists  of  Jurora 
are  transmitted  b7  the  town  othcers. 

M.,  I  W. 

t  1058.    A  third  Jnrr  box  to  be  kept. 

The  CDonty  clerk  must  keep,  in  addition  to  the  tw«  bozea  sped- 
fied  In  the  last  two  sections,  a  third  box,  In  which  he  must  de- 
posit duplicate  ballots,  containing  the  names,  with  the  proper 
additions,  of  all  persons,  selected  and  returned  as  trial  juroro, 
who  reside  in  the  city  or  town,  where  u  trial  term  of  a  conrt  at 
record  Is  appointed  to  be  held,  pursuant  to  law. 
L.  ISn.  cli.  210,  i  1  («  Edm.  MS),  ini'd. 

t  1008.  Wbeu  old  ballot*  tbrrcla  to  be  deatrored  aad 
Bcw  ballots  depiulted. 

The  ballota,  kept  in  the  third  box.  must  be  destroyed  br  the 
clerk,  and  new  ballots  must  be  deposited  therein  by  him,  at  tbe 
•ame  time,  and  under  like  circnmstauces,  as  prescribed  in  tbia 
article,  with  respect  to  tbe  deatruction  of  the  old  ballots,  and 
the  depositing  of  new  t>B!Iot8,  in  the  first  box. 

I  tCHM.    Jnrorii,  when  to  be  drnfm  Ir«n  tbtrd  box. 

If  a  sn^cieat  number  of  trial  jurors,  duly  drawn  and  notified, 
do  not  attend  or  cnnnot  be  obtained,  to  form  a  jury,  the  court 
may,  in  its  discretion,  direct  the  sheriff  to  draw  from  the  tltird 
box,  in  the  presence  of  the  court,  the  naiaeB  of  as  many  persona, 
as  the  conrt  deems  sufficient  for  that  purpose. 
I..  JBU,  1  a. 

1  lOOB.    How  saeli  JarorB  to  be  DotlHed. 

The.  sheriff  must  forthwith  notify  each  person  so  drawn,  and 
make  a  return,  as  prescribed  in  title  fifth  of  this  chapter,  where 
talesmen  are  required  to  attend;  and  the  proTisions  of  that  title 
apply  to  each  person  so  notified. 
Id.,  I  I.    8«  pod,  I  llTl. 

E  IWM.  lAnfd,  1880.]  Jastlce  of  ■apreme  eoart,  or 
coBBtr  JadK«,  ^Aj-  order  drawrlDsr  of  addllloaal  Jarora. 

A  justice  of  the  supreme  conrt,  appointed  to  hold  a  trial  term 
of  the  supreme  court,  may,  by  an  order  under  his  band,  direct 
that  such  a  number  of  jurors,  as  he  deems  necessary,  not  exceed- 
ing twenty-four,  be  drawn  tor  that  term.  In  addition  to  the 
thirty-six  jurors,  to  be  drawn  aa  prescribed  in  the  foregoing  sec- 
tions of  this  article.  A  counly  judge  may,  in  like  manner,  direct 
the  drawing  of  a  like  additional  number  of  jurors,  for  a  term  of 
tbe  county  court,  to  be  held  In  bis  county. 
1  B.  B.  41T  (3  Bum.  tM);  ■!><]  L.  IBT*.  eb.  (U,  1  1  (B  Bdm.  8B<q;  U  UH, 


gg  10n-B9  DRAWING  JURORS.  c,  10,  t.  8.  ft.  3 

I  lOBT.   Pro«e«dtBKa   Bpon    •noh   order. 

An  order,  made  as  presrribed  in  tho  last  Bection,  must  be  deliv- 
ered to  the  clerk  of  the  county,  iu  which  the  term  is  to  he  held, 
at  least  twenty  days  beforu  the  day  appointed  for  the  com- 
mencement thereof:  and  the  clerk  ciuHt  forthwith  file  it.  This 
article  applies  to  the  additional  Jurors,  bo  reqnired  to  tie  drawn. 

3  B.   8.  41T,  f  42. 

I  lOBS.  [AK'd,  ISOB,  leOl.]  FOT  what  conrts,  KMd  br 
WkONi,  *iddlUltml  |vror>  BtBr  be  ordered. 

At  a  trial  tenn  of  the  eapreme  court,  or  of  the  coiiDt7  court, 
an  order  ma;  be  made  by  the  court,  reqniring  tlie  clerk  of  the 
count;  to  draw,  and  the  sheriff  to  notify,  any  number  of  trial 
jurors.  ipeclGed  In  the  order,  which  the  court  deems  neceesary,  to 
attend  thai  term,  or  a  term  thereafter  to  be  held,  either  by  orig- 
inal ajqmtntment,  or  by  adjournment,  at  the  commencement 
thereof,  or  on  a  particular  day.  specified  in  the  order;  provided, 
however,  that  in  the  connty  of  Albany,  unless  otherwise  directed 
by  the  Juatlce  designated  to  preside  or  hold  Che  term,  three  panels 
of  iorora  of  thirtj-sii  each  shall  be  drown  for  each  and  every 
trial  term  of  the  supreme  court  appointed  to  be  held  in  said 
county;  the  presiding  Jastice  of  any  trial  term  may  also  daring 
the  progress  of  auch  term  order  an  additional  panel  of  jurors  to 
be  drawn  for  service  nt  such  term  or  for  any  part  or  portion 
thereof.  The  thirty-six  trial  jurors  first  drawn  for  a  term,  or 
Buch  other  nnmber  as  the  Judge  appointed  to  bold  or  preside  at 
the  term  directs,  must  be  notified  to  be  present  daring  the  first 
Bis  days  of  the  term,  and  the  thlrty-sli  trial  jurors  next  drawn, 
or  such  other  number  as  the  judge  directs,  must  be  notified  to  be 

S resent  daring  the  next  six  daya  of  the  term  end  a  like  nuniber 
nring  each  succeeding  six  days.  The  judge  heading  or  presiding 
at  the  term,  may  In  his  discretion,  on  the  application  of  a  trial 
juror  excuse  him  from  the  whole,  or  a  part  of  the  time  of  service 
required  of  him.  The  judge  may  alao  change  the  time  of  service 
Of  a  juror  to  a  later  day,  during  (he  same,  or  a  Bubseqnent  term 
of  the  court.  Each  juror  whose  time  of  service  is  changed  to  a 
day  certain  must  attend  at  the  opening  of  court  on  that  day,  and 
thereafter  until  discharged,  without  further  notice.  If  he  fails 
BO  to  do  be  is  liable  to  the  same  punishment  as  if  he  has  been 
petBonally  notified  by  the  sheriff  to  attend  the  term,  and  to  be 
present  on  that  day.  The  clerk  of  the  conrt  must  enter  In  a 
boob  kept  for  that  purpose  the  name  of  each  juror  who  is  so 
eicused.  or  whose  time  of  service  is  changed. 

L.  1S11,  ch.  la.  part  nt  I  1,  ■mcndlDR  I..  ISTO,  cb.  MO  (T  Edm.  TO),  ra'd; 
L.  ISM,  rb.  D4G;  L.  1001,  Fh.  HI.    Id  eltwt  SeptemlMr  I,  Ifiol. 

I  lOBO.  How  •nch  rnddlttoaal  Jnrorii  dntwn  and  notlded. 

The  clerk  must  thereupon  forthwith  bring  into  court,  all  the 
boxes,  wherein  ballots,  containing  the  names  of  trial  jurors  are 
deposited,  as  prescribed  in  this  article;  and  must,  in  the  pres- 
ence of  the  court,  publicly  draw  from  such  box  or  boxes  as  the 
court  directs,  the  number  of  trial  jurors  specified  in  tho  order. 
The  clerk  must  make  and  certify  two  lists  of  the  persons  so 
drawn;  and  must  file  one  list  in  his  ofBce,  and  deliver  the  other 
to  the  sheriff.  The  sheriff  must  thereupon  immediately  notify 
each  person  so  drawn,  to  attend,  ab  specified  in  the  order. 

Ii  ISTl,  eta.  10,  IKrt  of  I  1,  Bm-d. 

ISTU 


c.  10,  t.  8,  B.  2  DRAWING  JUR0H8.  gg  1060-69 

I    1060.    [Aia'd,    1B8B.]       Pawn    of    esvatr    ladve,    >■    to 

The  conntf  Jadge  ma;,  at  the  time  of  drawiog  trial  jurors  to 
attend^  A  term  of  tbe  count;  coart,  make  an  order,  desivnatiDS 
a  particular  daj,  during  the  term,  when  the  jurors  mnsl  attend, 
or  two  or  more  particular  daja,  upon  eacb  of  which  a  portion 
ot  tbe  jnrora  nmat  attend.  The  aheriS  mast  thereapOD  notltr 
them  to  attend,  as  specified  in  Oip  order. 

li.  laSG,  Cb.  BM. 

I  MMl.  Po-wera  «t  depaty  eenmtr  elerk,  audcr  thta  article. 

The  depat;  county  clerk  posseBscH,  in  (he  absence  of  the  count; 
derli  trom  his  office,  or  from  the  altUng  of  a  term  of  the  court, 
tbe  powers  conferred  b;  this  article  npon  the  county  clerk. 

r-Tork    KBd 

0  the  dty  aod  conntj  of  New-Torlt. 
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STRUCK  JURY. 

ARTICLE   THUtD. 


aee.  lOaa,  Wlut  conni  uu^  oidei  ■  •!•«>■>  JiuT  to  be  nnicfc. 
ioet.  Mode  of  ■trtk1ns'']B?i.  "    ,  '"  •    oo   m. 

lUM.  Jaron  k  dniwD  to  be  DOIIBed  to  ttttai. 

lOes!  PcmUlou  wliere  clerk  or  cuiniiilulouer  at  Juran  la  InterutM. 

1OA0.  Partr  applrlDg  for  HpMliI  Jurj  to  Day  eipeiuei. 

107ll  Uoda  of  obUlnlDC  ■  rorelgn  Jurj. 

{  1063.  [An'd,  18B6.]  What  oonrtii  m«r  ordep  «  iipeolal 
Jarr  to  be  stFaclE. 

Where  it  appears  to  the  court,  that  a  rair  and  impartial  trial 
of  sn  iaauG  of  fact,  triable  by  a  jury,  joioed  in  an  action,  pending 
in  the  Buprenie  euurt,  ounnot  )>o  liuil  without  a  struck  jury,  or 
that  tbe  importance  or  intricacy  of  tlic  csbc  rcQuires  such  a  Jniy, 
the  conrt  must  malie  an  ordor,  u|Hin  notice,  directing  a  special 
jury  to  be  stnicli,  for  the  trial  of  the  Issue.  Tbe  order  mast 
specify  the  term,  aad  it  may  specify  a  particular  day  in  the 
term,  when  the  jurors  must  attend- 

X  B.  8.  418,  (  M  <a  Edm.  «6),  u  aio'd  bj  L.  IBBT,  eh.  BSO,  (orther 
•m'd;  L.  ISW,  cb.  N6. 

t  10A4.  [Am'd,  IMtS.]  Parly  oblalnlBS  ardeF  to  vIt* 
etcht  days'  not  toe. 

Unless  the  order  specifies,  or  direots  tbe  ofEccr,  who  la  to 
atrihe  the  jury,  to  fix  a  lime  for  the  purtleti  to  attend,  tbe  party 
obtaining  it  ninst  (rfvc  at  least  eiRht  days'  notice  of  the  time 
when  he  will  attend,  before  the  clerk  uf  the  county  in  which  the 
action  is  triable,  or,  if  it  is  friable  in  the  city  and  coanty  of  New- 
York,  or  the  county  of  KiiiK",  iK'fore  the  commlssioDer  of  jnrora, 
for  tlie  purpose  of  linving  the  jury  struck. 
L.  ISW.  cn.  MS. 

I  lOeS.    (Am'd,  18TT.1     Mode  o(  -tPllctnK  Imrr. 

At  the  time  Bppoiiiti'd,  the  clerk,  or.  In  his  absence,  the  depaty- 
elert.  or  the  coTimiiBsioner,  as  the  cnse  reniiires,  mast  attend  at 
his  office,  with  the  orifiiunl  lists  or  books,  filed  or  kept  in  his  office. 


9  roouirpd  t>y  lutv,  coutnlninR  the  names  of  the 


then  liable  to  serve  tin  trial  JMn>r8;  and,  in  the  presence  of  the 
parties,   or  their  ntlinneys  or  counsel,  must  strike  a  trial  Jtiry, 

1.  The  elerk.  deputy-clerk,  or  commissioner,  mast  select  from 
the  lists  or  books,  tbe  names  of  forly-(>itrht  persona,  whom  lie 
deems  most  indiSerent  between  tlie  parlies,  and  best  qualified 
to   try   the  issue;  au<l   must  make  and   certlty   a   list  of   those 

2.  The  party,  on  whose  application  the  special  jury  was  directed 
to  bo  struck,  or  hia  attorney  or  counsel,  may  then  first  strike 
from  the  list  one  name;  (he  adverse  party  or  his  attorney  or 
<^unB(l  may  then  strike  therefrom  one  name;  and  so  allemately, 
until  each  party  hni,  Hlrickrn  out  twelve  names. 

.■).  If  eilher  party  fails  to  attend,  at  the  time  and  place  of 
striking  the  jury,  or  m-cli'ets  to  strike  out  a  name,  the  elerk, 
depnty-clerk,  or  commissioucr,  must  strike  for  him,  ^ ,, ., , ,., 


c.  10,  t.  8,  a.  8  STRITCE  JUHT,  |§  1066-70 

4.  The  clerk,  dcpaty-clerk,  or  commiSBioQer,  must  tbereupon 
mnke  out  a  list  of  the  names  of  the  twenty-four  persons  uot 
stricken  out,  and  must  cprtif7  that  it  ia  a  correct  list  of  the  per- 
wnv,  drnwQ  to  Bcrre  e.a  jurorE,  purauant  to  the  order  of  the  court. 
He  must  Immediately  deliver  the  UkI  so  certifled,  and  a  certified 

■opy  of  the  order,  to  the  aheriff  of  the  county.  If  the  list,  from 
nny  ward  or  tonn,  cannot  bi!  found,  the  clerk  must  make  a  new 

tat   from  the  ballots   then   in   use   for  jnrora  for   that  ward  or 

'Qwa,  and  muat  use  that  list,  upon  striking  the  jury,  in  place  of 

fie  original  lirt. 

1  R.  B.  418,  (  48,  ■■  im'il  br  L.  ISTS.  ch,  OS. 

I  loeo.    Jvron  no  dmirii  to  be  notified  to  Btten^l. 

The  sheriff  mutt  notify  the  ptbods  whose  names  are  contained 
In  the  list;  and  must  return  the  names  of  those  uotified,  to  the 
term,  at  ifhkh  they  arc  required  to  attend,  aa  prescribed  l^  law 
for  nDtitying  and  returning  ordinary  trial  jurors. 
Id.,  I  IS.    S«e  L.  ISeS.  ch.  323.  |  36,  ii  modlfled  b;  L.  1873,  cb.  ie«,  |  I. 

1    1007.     [Am'd,    1805.]      Jury    to    be    formed    «■    in    other 

Kmm  Ihc  perHons  so  notitieil  and  attending,  a  jury  muat  be 
formed  for  the  trial,  and  the  Iseiic  must  be  tried,  ns  prescribed  in 
this  chapter  with  respect  to  an  ordinary  jury  trial.  The  court 
has  the  Banc  power  to  excuse  or  disehnrBe  a  juror,  and  to  cause 
additional  jurors  to  be  drawn,  or  talesmen  to  attend  as  upon  an 
ordinary  jury  trial.  But  the  court  may,  In  its  discretion,  set 
aside  ail  additional  Juror  so  drown,  or  a  talesman,  upon  the  ob- 
jection or  either  party,  without  a  formal  chnllcnse,  but  neither 
party  Khali  bsTc  more  than  two  peremptory  chaileDges. 

I   10«S.     [Am'd,   18S4.1       Provision    where   elerk   or   eom- 

Ir  it  appears  to  the  court,  to  wliich  an  application  for  a  special 
Jury  in  made,  that  the  clerk,  or  the  commissioner  of  jurors,  ns 
the  case  may  bo,  is  interested  in  the  action;  or  is  related  to 
either  of  the  parties;  or  is  not  indifferent  between  thein;  the 
court  moat  appoint  two  disinterested  persons  to  strike  (he  jury; 
and  the  court  may,  in  its  discretion,  iu  any  case  appoint  two  such 
persons  to  strike  snch  jury.  The  persons  so  appointtKl  possess, 
tor  the  purposes  of  the  action,  nil  the  powers  conferred,  by  this 
artidei  upon  the  clerk,  or  the  comuissioucr  of  jurors. 
Id.,  I  El;  U  1§H,  ck.  MO. 

I  lOeO.    mrtr  applrlas  for  apeelBl  Jarr 

The  fcxpcDse  of  striking  a  special  jury  mii 
party  applying  for  it,  and  shall  not  '     '  " 

Id.,  i  B2. 

I  lore.    Copy  of  order  tor  forclsa  i>rT  to  be  dellTercd 


Where  an  order  for  a  trial  by  a  foreign  jury  Is  made,  a  certi- 
fied copy  thereof  must  be  delivered  to  the  slieriff  of  the  connly, 
from  whidi  it  is  to  be  drawn;  who  must  give  notice  thereof  to 
the  clerk  of  that  county,  and  also,  in  the  city  and  county  of  New- 
iork,  or  the  county  of  Kings,  to  the  commissioaer  of  jurors,  ar- 


STRUCK  JURY. 


1.  427). 


g  lOTl.    Made  ot  obtalnlnK  b  forelsn  jBrr. 

The  clerk,  or,  iu  the  couuty  ot  Kiiigs,  the  cumin iBsloner,  tu 
whom  the  notice  ia  given,  must  ilruw  the  uamea  u(  twenty-font' 
(lenianB,  in  the  Home  manner,  and  in  presence  ot  the  same  officers, 
OS  prescribed  by  law,  with  respect  to  ordiaar;  trial  Juion;  except 
that  notice  of  the  drawing  need  not  be  published.  A  certified 
list  of  the  names  drawn  mnst  be  delivered  to  the  sheriff,  who 
must  notify  each  person  drawD,  and  make  a  return,  «s  in  an 
ordinary  coae. 
Id.,  1 11. 

IS  S7S 
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DELINQUENT  JURORS. 

ARTICLB   POtTRTH. 

PenatHet  for  turiMittendaniie. 


penontlly  DDlUl*d. 


1018.  TIlU  «nlcle  not  applicable  to  New-York  anfl  KInga  muntlet 

f  1072.  Flae  to  be  Inpoaed  for  i>lDn-Bttemd»ao«. 

A  person  dnly  notified,  rm  preficrlbed  in  this  titip,  to  attend  S 
teriD  of  •  conrt  of  re«>rd,  aa  b  trial  Juror,  who,  without  reMon- 
able  caose,  oeglecta  to  attend,  according  to  the  notice,  bIibII  l>e 
finod  a  sum,  not  less  than  ten  dollars  nor  more  than  tweatr-flve 
dollars,  lor  each  day  that  he  ao  negliMHiH  to  a'ttend. 

3  R.  a.  410,  I  SZ  (2  Bilid.  *S2),  am'd. 

I  I078.  Order  to  auoir  eanae,  irhen  Jnror  *raa  not  pen 
■Biiallr  notllled. 

Where  It  appears,  by  the  return  ot  the  aherlff.  that  the  delln- 
qocnt  was  personally  notified  to  attend,  the  fine  may  1>e  imposed 
by  the  conrt,  at  the  term  which  he  was  reqaired  to  attend.  But 
where  it  appears,  by  the  return,  that  he  was  notified,  by  leaving 
the  notice  at  his  residence,  the  court  must  caaae  an  order  to  be 
entered  in  its  minutes,  requiring  him  to  show  cause,  on  the  first 
day  of  the  next  term  of  the  court,  why  a  fine  ehoald  not  b« 
imposed  upon  him. 

1  B.  8.  IBS,  I  IS  (2  Edm.  BOS). 

I  10T4.  [Am'd,  1880.]    Id.)  If  defaalt  was  at  trial  tens. 

If  the  order  is  made  fft  a  trial  term  ot  the  supreme  court.  It 
may.  in  the  discretion  of  the  conrt,  direct  the  delinquent  to  show 
cause,  on  the  first  day  ot  the  nest  term  ot  the  county  conrt  of 
the  same  connty. 

L,    ISBS,    c4l.    BM. 

I  lOTB.  Dvtr  of  elcrlc  aad  aherlS. 

The  clerk  must  immediately  deliver  two  certified  copies  of  the 
order  to  the  sherlflf  of  the  county,  who  most  serve  one  copy  on 
the  delinqaent  persooally,  and  return  the  other,  with  his  proceed- 
ings thereon,  to  the  term  at  which  the  delinquent  ia  required  to 
■how  caase. 

M.,    H  18  ud  IB,   RHWolldated,  with  anwodiiKDtl. 

I  lOTO.  ProceedlBKa  upon  retnm  of  aneb  order. 

If  the  sheriff  returns  the  copy  ot  the  order  as  personally 
serred,  or  if  the  delinquent  attends,  in  obedience  thereto,  the 
court  mnat,  unless  good  cause  ia  ahown  to  the  contrary,  ImpoBO 
the  proper  fine;  otherwise  it  must  make  a  further  order,  requir- 
ing the  delinquent  to  show  cause  at  the  next  term,  why  the  fine 
should  not  be  imposed.  The  proceedings  under  such  an  order  are 
tbe  Mme  aa  tinder  the  first  order.    Similar  orders  must  be  made 

ST4 


DELINQUENT  JTJH0R8. 


I  lOTT.  WhcM  prooeedlBK*  to  eeaae. 

But  if  it  appeari,  from  the  retom  of  the  sheriff,  or  from  any 
othpr  evidence,  tliat  the  juror  is  dead,  or  Insane,  or  has  per- 
manently remoTed  from  the  county;  or  if  a  ■■tiafactory  excuRe 
is  rendered  by  any  person,  in  his  behalf,  for  bis  default,  the 
court  may,  Id  Its  dtBcreUon,-dtscontiQue  the  proceedlDga. 

M-.  t  21. 

I    10T8.    Tkla    Krtlele    Mat    •■#»«■»!«    tm    Naw-Tortc    *a« 

This  artScle  does  not  apply  to  the  city  and  connty  of  N«w-York, 
Qt  to  the  coanty  of  Klnga. 


D,g,t,ioflb,GoogIe 


JUR0H8  IN  NEW -YORK. 
TITIiB  IV. 


ARTICLB   FIHBT. 
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I  Vyre.    qnaim cotton*  ot  trial  Inrors. 

Id  ord^r  to  be  qualified  to  serve,  as  a  trlnl  Juror,  in  (l  court  is* 
the  cit;  aad  count;  or  New-York,  a  person  nmst  be: 

1.  A  male  citiien  of  the  United  States,  and  a  resident  of  tlutt 
city  and  county. 

2.  Not  le»a  than  tweaty-one,  nor  more  tliaii  Beventy  years  of 
fl«e. 

3.  Tlie  owner,  in  his  ovrn  riebt,  of  real  or  personal  property,  of 
the  value  of  two  hundred  and  fifty  dollarB;  or  the  husband  ot  a 
woniftD  who  1h  the  owner,  in  her  own  right,  of  real  or  personal 
property  of  that  value. 

4.  In  the  poBBcaaiou  of  his  natural  facnltiea,  and  not  infirm  or 
decrepit. 

5.  Free  from  all  legal  eicejitionB;  iiitclliRcnt:  of  Bound  mind  and 
good  cbaracf^T;  and  able  to  read  and  write  the  English  language 
underaiandinely- 


A  person  dwelling  or  lodRini;  in  the  dty  and  county  of  New- 
York,  for  the  greater  part  ot  the  time,  between  the  nnt  day  ol 
October  and  tfie   thirtieth    day    ot   June   next   thereafter   is    a 


resident  of  that  city  and  connty,  for  that  Jury  year  within  the 
mennitiR  of  the  last  section;  and  it  is  not  necesaary,  that  he  ahonld 
have  been  assesaed,  or  should  have  voted  there, 

Id.,  pgct  of  I  4.    0«,  tlta,  L.  IMT,  eh.  4W.  |  J. 

{  1081.  [Aau'd,  1S08,  ISM.]  PsraoBa  racMVt  tron  Bcrrlee. 
Either  of  the  following  personi,  although  qualified,  in  entitled, 
to  an  exemption  from  service,  as  a  trial  juror,  upon  his  elaimio^ 
un  exeinptioD,  a«  prescribed  in  this  article: 

1.  A  clergyman,  or  a  minister  of  religion,  otficiatiug  as  such, 
and  not  following  any  other  calling. 

2.  A  practicing  physician,  snrtieon,  or  sureeon  dentist,  havinn 
patients  requiring  his  daily  profcHsional  attention,  not  toliowintz 
any  other  calling;  a  li«'nEeii  pharmaceutist  or  pharmacist,  while 
aetually  engaged  in  his  profession  na  a  means  ot  livelihood:  and 
a  duly  registered  veterinary  surgeon  actually  engaged  in  his  pro- 
tession  as  a  means  of  livelihood. 

a.  An  attorney  or  coiinsellor  at  law,  regularly  engaged  in  th* 
practice  of  the  law,  ns  a  mcnnB  of  livelihood. 

4.  A  professor  or  teacher  in  n  college,  acndi'my,  or  pnblla 
school,    not  following  any   oilier   <'iilling.   or   an   editor,   editorial 


6.  The  holder  of  au  office,  under  Ihc  United  Stales,  or  the 
f^tnte,  or  the  city  or  county  of  Ni>w-York,  whose  official  duties, 
nt  the  time,  prevent  his  attendance  as  a  juror, 

0.  A  consul  of  a  foreign  nation. 

7.  A  captain,  engineer,  or  other  officer,  actually  employed  npon 
a  vessel,  making  regular  trips;  or  a  licensed  pilot,  actually  fol- 
lowing that  calling. 

8.  lAn'd,  Iftoa.]  A  superintendent,  conductor,  or  engineer,  em- 
ployed by  a  railroad  company,  other  than  a  street  railroad  com- 
pany; or  a  telegraph  operator  employed  by  a  press  association  or 
a  telegraph  company,  who  is  aetuuUy  doing  duty  In  on  office  or 
alotiK  the  railroaii  or  telegraph  line  of  the  company  or  association 
by  n'htcli  he  is  employed. 

I>  iEWI,  eb.  £01.    Id  cBott  Sept.  1,  1002. 

!).  A  grand  Juror,  or  a  sheriff's  Juror,  lor  the  year  selected  piuy 
•TO 


iroop,  oi  ine  oio  guard  or  tne  city  or  iVew-lork  or  or  tne  n. 
guard  of  the  State,  uniformed  aud  enuipped,  according  t^  ...... 

and  faithfully  performing  his  duty,  bj  making  the  paradcB,  and 
attending  the  drillB,  inspections,  and  revIewB,  required  by  law; 
or  a  general  or  ataff-officer,  actually  performing  du^  aa  anch;  or 
a  person  who  has  been  honorably  discharged  from  the  national 
guord,  after  five  years'  sorriee  in  either  capacity. 

11.  A  person  who  has  heea  honorably  dischnrged  from  the 
military  forces,  ot  the  State,  after  seven  years'  faithful  service 
therein.  But  in  order  to  entitle  a  person  to  eiempllou,  under  this 
aubdlviaion,  hia  aervlce  must  have  been  performed  before  the  23d 
du'  of  April,  1SC2,  either  as  a  general  or  atnff-officer,  or  as  an 
officer,  non-commissioned  officer,  musician,  or  private,  in  a  uni- 
formed battalion,  company  or  troop,  of  the  mililln  ot  the  State, 
and  armed,  uniformed,  and  equipped,  according  lo  law;  or  n  por- 
tion thereof,  during  that  period  and  m  that  capacity,  and  the  re- 
mainder, since  the  23d  day  of  April,  1862,  as  a  member  ot  the 
national  guard  of  the  State. 

12.  A  person  who,  after  faithfully  pertormlnc  the  duties  of  a 
fireman,  in  a  fire  company  or  fire  departincnt,  duly  organized 
acuording  to  the  laws  of  the  State,  for  five  succeasivc  yenra,  hag 
been  honorably  discharged  therefrom. 

13.  A  person  who  is  physically   Inci . 
duty,  by  reason  of  severe  sickness,  deafnos 
disorder.  (1) 

14.  A  person  holding  office  under  the  Sre  or  police  department 
of  the  city;  or  otherwise  specinlly  oiemptcd  by  Iaw.(2) 

15.  A  duly  Ilceneed  engineer  of  ste&m  trailers,  actually  employei 

^inL.inaoli-tM,ll,Hua'dbTl.,  lan,  ob.  ns.  finbd.  8  wu  ua'd  lo  lETI:  [llPrnm 
•ffttt^roi  fil'  '•'"•  I' '*'*'™' •*■"■  *™"T' I' '**''"'*'*i'^ '**■'»'*>-•'> 
■nptlnn  In  certain  ciue*. 

.-   —  ..„^.  -_ ption,   ns  preBcril)ed  in  the 

last  aection,  la  as  follows: 

1.  Under  iubdlTlsion  tenth  thereof,  where  the  applicant  is  a 
member  of  a  company  or  troop,  the  certificate  of  the  captain,  or 
other  commanding  officer  thereof,  dated  within  three  months  of 
the  time  ot  presenting  it.  Or  the  commissioner  of  jurors  may,  In 
fala  discretion,  receive  the  certified  list,  specified  in  the  next  sec- 
tion, aa  enfficient  evidence  thereof.  Where  the  applicant  is  a  regi- 
mental officer,  or  a  atafl-oflicer,  the  evidence  of  the  right  to  ex- 
emption Is  the  certificate  of  the  major-general,  or  other  officer, 
commanding  the  first  division. 

2.  Under  subdiviHion  tenth  thereof,  where  the  applicant  has 
been  dlsehai^ced,  or  under  subdivision  eleventh  or  twelfth,  the 
certificate  of  discharge:  and,  where  It  does  not  show  all  the  facta, 
the  affidavit  ot  the  applicant,  or  of  another  peraon,  acQuainted 
with  the  facte. 

8.  Under  anbdivislon  thirteenth  thereof,  the  certificate  of  a 
rellaUe  physician,  or  the  affidavit  of  the  applicant,  or  Irath;  or 
any  other  evldenee  satisfactory  to  the  commlMloner. 

4.  Under  any  other  snbdiYlsion  thereof,  an  affidavit  of  the  ap- 
idtcant,  or  an  affidavit,  satisfactory  to  the  commissioner,  of  an- 
other p«r«on  In  bia  behalf,  stating  the  tacts,  entitling  the  ap- 
ptkant  lo  ezempthn.  Bach  certificate,  specified  in  this  section, 
mtut  be  accompanied  with  aatiafactory  proof,  by  affidavit,  ot  the 
■ a  of  the  Blgnatord  thereto;  and  each  affidavit  and  cer- 


The  captain,  < 

troop,  in  the  lir  _   .      , 

tbe  commiiisioner  or  Jurora,  on  or  before  the  first  do;  of  Jnlf  ii 
csfli  yt'iii",  and  at  any  other  time  v.'hcn  be  may  require  it,  a  lint, 
certified  by  him,  conlniDiug  llic  fnll  nnmc  atid  residence  of  eadi 
member  and  oUicer  of  his  company  or  troop,  ivho  is  uniformed 
UDd  cqiiiijpcd,  and  fnithfullr  iierforms  his  duty,  as  prescribed 
Id  BulidiviHion  tenth  of  the  Ingi  pection  but  one.  No  other  unme 
Bhall  be  inserted  in  tbe  list.  The  list  must  be  filed  in  the  com- 
mUsiouer's  ollice.  The  mnjor-general,  or  other  officer.  couimaDd- 
\as  thut  divlHiun,  must,  nhen  necessary,  issue  orders  to  curry 
thin  secliou  into  effect.  He  must  also  furnish  to  the  commis- 
aioner  of  Jurors,  wheu  bo  required,  n  list,  certified  by  him,  con- 
taluiug  the  name  and  reildeuce  of  ench  officer  or  other  member 
of  tliat  division,  not  comprised  in  the  liets  of  the  companien  and 
troo^is.  An  officer,  who  negleclB  or  refuses  to  perform  Ihe  duty, 
■peciGcd  lu  this  acctiou;  or  nho  includes,  in  a  list  certified  by 
him,  the  name  of  a  person  who  is  not  describeil  In  this  section; 
or  «  ho  (rives  n  false  certilicate,  in  a  case  siieeified  in  the  last  see- 
tiou:  rorfeils  the  sum  gf  fifty  dollars  tor  each  offence. 

I  ioH4.  [Am'tl,  IRWJ.]  Jnrr  y«>r)  IcbkIK  »(  Jary  Hervlee 
reqalred  and  allowed. 

The  jury  year,  in  the  city  and  county  of  New-York,  comioences 
on  the  first  day  of  October.  A  person  who  has  actually  serred, 
OB  a  trial  juror,  in  a  court  of  record  of  the  State,  within  that 
city  and  county,  twelve  days  within  a  jury  year,  is  entitled  to 
lie  dischuTKcd  by  the  court,  except  that  he  shall  not  be  discharged, 
until  the  close  of  the  trial,  in  which  he  is  serving,  wheu  the  twelve 
days  expire.  A  person  discharged,  as  prescribed  !□  this  section, 
is,  thereafter,  diiriiiR  the  same  jury  year,  eiempt  from  Jury  ser- 
vice in  any  county  of  the  State;  but  in  the  dty  and  county  of 
New-York,  a  person  no  discharged  may  be  excused  for  the 
following  jury  year.  Where  the  certllieates  of  one  or 
more  clerks  of  the  coarta.  made  as  prescribed  in  section  1089  of 
this  act,  show  that  a  person  is  entitled  to  a  discharge,  as  pre- 
scribed in  this  tieclion,  the  commissioner  of  jorors  muBt,  upon  re- 
quest. ciTtify  to  Ihe  tact.  A  |)eraon  cannot  serve  as  a  trial  juror, 
in  courts  of  record,  at  more  than  two  terms,  in  a  jury  year. 

td.,  I  3.  u  smd  bj  [>,  1S74.  Fh.  M»:  L.  ItnO.  ch.  US,  f  2,  Lm'd;  L,  1S96. 
rh.  HTl.    In  effect  Uay  22,  IslHI. 

f  loss.  'When  conrl  UBr  ItMuparsrllr  ezcaas  Juror  from 
nltendsBoe. 

The  judge,  holding  n  term,  may,  in  his  discretion,  excnse  a  trial 
juror  from  service  nt  Ihst  term,  for  not  more  than  throe  days  »t 
B  time,  where  the  exigencies  of  his  business  require  his  temporary 
exemption. (1)  The  judge  tnny  nine  discharge,  (or  the  term, 
one  or  more  jurors,  notified  and  attending,  whose  further  at- 
tendance is  not  required  for  the  trial  of  IsBuee  at  that  term.  Or 
he  may  discharge,  until  a  day  certain,  one  or  more  jurors,  noti- 
fied and  allending,  whose  attendance  will  not  be  required,  for 
Ihe  trial  of  issiien,  until  that  day.  Each  juror,  so  alseharged 
until  a  day  cerlnin.  most  attend  at  the  opening  of  tbe  court  on 
that  day.  and  thereafter  notll  he  is  discharK^,  wltbout  further 


notice-  I(  he  [ails  so  to  do,  be  ia  lisWo  to  the  game  puDlBhment 
null  the  aame  prooeedings  nuBt  be  taken,  as  if  he  bad  failed  to 
uttend,  at  the  time  fixed  in  the  notice  kIvcq  to  Iuul 

I  1086.  In  otlier  tmmeB,  Jnrttr  to  be  eicuBcd  onlr  «a  ahow 
Ins  eertalu  facta. 

Except  <1B  prescribed  in  the  last  section,  a  court  or  a  Judge  shall 
rot  excuse  a  person,  liable  to  serTe  as  a  trial  juror,  and  duly 
drawn  and  notlQed,  anlesa  it  ia  shown,  by  the  oath  of  the  juroi, 
or,  if  he  la  ouable  to  attend,  b?  the  oatb  of  aootlier  persoo,  ac- 
nuainted  with  the  facts,  that  he  ia  then  necesaaril;  absent  from 
the  city,  and  will  not  return  in  time  to  serve;  or  that  the  inter- 
cstu  of  the  public,  or  of  the  juror,  will  be  materially  injured  by 
his  attendance;  or  that  he  is  physically  unable  to  serve:  or  thnt 
his  wife,  or  n  near  relative  o(  himBelf  or  his  wife,  has  recently 
died  or  is  dangerously  tiek.  Where  a  person  liable  to  serve  is 
ciciised.  in  a  case  specified  in  thU  section,  or  where  a  person, 
DOti£ed  to  attend  a  term,  aa  a  trial  juror,  is  entitled  to,  and 
clainu  an  exemotion,  he  can  be  excused  only  by  the  judse,  hold- 
lag  the  term,  which  be  has  been  notified  to  attend.  Such  aa  ex- 
cuse does  not  extend  beyond  that  term. 

Id.,  remaindar  at  I  1.    Last  acntniee  addtd. 

1  JOST.    Jnrar  npplrlnv  to  «oul  t«  be  exenaed  unat  prfi- 

A  person,  who  baa  been  ootiBed  to  attend,  as  a  trial  juror  aui) 
who  applies  to  l>e  excused,  as  prescribed  in  the  last  section,  must 
bring  the  notice,  it  he  has  received  it,  into  court,  and  present  it, 
in  open  court,  to  the  jodge;  or,  if  he  cannot  personally  attend. 
he  must  send  it,  by  a  person  capable  of  making  the  ncoexsary 
proof,  in  relation  to  his  claim  to  be  excused.  A  note  of  the  ex- 
cuse, and  of  the  reason  therefor  attested  by  the  judge,  who  must 
append  his  slgDatnre  or  bis  initials  thereto,  must  also  be  made 
upon  the  notice  to  attend:  or,  if  the  juror  has  not  brought  It  into 
court,  upon  a  separate  piece  of  paper;  which  must  be  transmitted 
to  the  commisaiouer  of  jurors,  by  the  clerk,  as  part  of  the  return, 
made  aa  prescribed  in  section  1089  of  this  act. 

Id..  I  21. 

{  1088.   Servla«  In  a  court  avt  af  recordli  when  ■.■!  exenac. 

A  person,  serving  as  a  trial  juror,  elsewhere  than  in  a  court  of 
record,  is  excused  from  jury  duty  in  a  court  of  record,  only  dur- 
ing the  time  of  his  actual  service  elsewhere. 
Id.,   (  s. 

I  lOSO.  Clerk  of  e«Brt  t«  eertltr  to  comailaalDBcr  bb  to 
attendance,  exenaea.  flnea,  etc^  of  Jnrora. 

The  clerk  of  each  court  of  record  lo  the  city  and  county  of 
New- York,  muat,  within  ten  days  after  the  close  of  each  term,  for 
which  trial  jurors  have  been  drawn,  or  after  the  discharge  of  the 
trial  jurors,  if  they  are  discharged  before  the  close  of  the  term, 
return  to  the  commissioner  of  jurors,  the  certiBed  copy  of  the 
mlnnte  of  the  drawing  of  the  jurors,  received  from  the  aberiff. 
and  the  sherifTs  return  thereto,  or  a  copy  of  each  paper,  certified 
by  the  clerk;  together  with  each  notice  or  other  paper,  attesteil  by 
a  judge,  aa  prescribed  in  the  last  section  but  one.  The  clerk  most 
ttlao  deliver  to  the  commissioner  therewith,  hia  certificate,  apeclty- 
iDg,  dlttiuctly  and  lu  detail,  aa  follows; 


^  1090-98  JURORS  IH  c.  10,  t.  4,  a.  1 

1.  The  nam:!  and  rcBidencc  of  each  Juror,  who  ottended  and 
served;  the  nnmber  of  dnys  the  juror  attended  for  the  purpose 
of  nervine;  and  the  number  of  days  ho  actually  served. 

2.  The  name  and  residence  of  each  juror,  who  was  excused  or 
disebarged;  with  the  reasou  therefor. 

3.  The  name  and  residenei;  of  each  person  QotiQed,  who  did 
jot  attend  or  serve. 

4.  The  name  and  residence  of  each  person  fined,  and  the  date 
and  amount  of  his  fine,  unleas  the  fine  has  been  remitted,  as  pre- 
■cribed  in  sectiou  IIOU  of  this  act. 

The  return  and  certiReate  must  be  filed  In  the  commissioner's 
tiffice,  and  shall  not  bo  altered  or  corrected,  except  in  pursuance 
Of  an  order  of  the  court.  If  a  clerk  fnlla  to  make  a  complete  re- 
turn and  certilicHle,  as  prescribed  in  Ihia  section,  he  is  guilty  of  a 
contempt' of  the  court;  and  the  commissioner  ol  jurors  must  Insti- 
tute the  anpronriate  prooeedinicB  to  punish  him  aceordinely. 

I..  ISTO,  <^.  BSS,  I  le.   ranndelUd. 

I  X090.  Com  ml  ••loner  of  J«rora  to  •cleet  trial  fsrsrBi 
kla  BCBCFal  powrrs. 

Trial  jurors  mnat  be  selected  by  the  commtsaloner  of  jnnira, 
who  must  alone  decide  upon  their  qualificallone.  nnd  exempttons, 
except  as  otherwise  expresflly  prescribed  in  this  article.  Bnt 
thia  section  does  not  impair  the  ri^ht  to  challenge  n  particular 
juror  at  the  trial.  The  commissioner  may  issue,  to  b  person  en- 
titled to  an  exemption,  a  certificate  of  that  fact,  whlcn  exempta 
the  person,  to  whom  it  is  irmnted,  from  jury  doty,  during  tie 
lime  limited  therein.  He  must  keep  a  record  of  all  proceedings 
before  him,  or  In  his  office,  He  is  entitled  to,  and  must  collect, 
for  the  benefit  of  the  city,  for  a  copy  of  the  paper  furnished  by 
him,  the  same  fees  as  the  clerk  of  a  court  of  record. 

Id.,  urta  Dt  H  T  and  H,  cooKllilatsd  wltb  L.  1S4T,  ch.  HM.  Firti  at 
H  3  and  11,  va-a. 

g  1001.  CoBuuliaiaBcr  mar  ttpiaolnt  aasIalMta,  etc.)  vrks 
mar  admlnlater  oaths. 

The  commissioner  of  jnrors  may,  from  time  to  time  appoint,  oad 
at  pleasure  remove,  one  or  more  ncHistantH,  clerks  in  his  office,  and 
messengers,  and  may  fix  their  conipensafion.  He  may  designate. 
In  writing,  an  aBsislunt,  to  attend,  in  his  place,  the  drawing  of 
jurors,  for  a  particular  tcmi.  The  commissioner,  or  each  na- 
alstant,  whom  lie  ilesignates  for  the  puriiose,  by  a  certificate,  filed 
in  the  office  of  Hie  county  clerk,  may  ndmlnister  an  oath  or 
affirmation.  In  relation  to  ony  mnltcr,  embraced  within  the  pro- 
visions of  this  nrlicle. 

M..  port  vt  I  2t. 

}  lf>02.    All   public   offlpi-rs   reqvlrrd  to  aid   the  OOMlnlB- 

The  president  and  comiiiiHsioTicrs  of  the  department  of  taxes 
and  nssoBsmenls.  the  imlice  coiumissinncrB,  nnd  all  other  pobllc 
officers  in  the  city  of  New-York,  must  render  to  the  commis- 
sioner of  jurors,  all  the  assistance  in  tbeir  power,  to  enable  him 
to  procure  the  names  of  pcrsonB.  liable  to  serve  as  trial  jurors. 

IS.,  i  11,  •■  modllirt  bj  I,.  18TS.  »h.  MB,  H  B6  aoil  ST. 

t  10A8.   [Am>d,   1889.]    BxpeBBCa   ot  oonMlBaloaer'a   oAeei 

kOVT     IMtlll- 

Saltable  and  proper  rooms  and  accommodationa  for  the  cov- 
mlssioner  of  jurors  shall  be  provided  by  the  city  of  New-XoA, 
The  commlBsfoners  of  the  sinking  tnDd  of  said  city,  In  caae  no 
such  provision  It  made  In  any  building  owned  by  or  tmder  the 
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control  of  tbc  citj-,  shall  outhurizc  the  leaning  0(  auitnblc  rootDN 
and  accDiumodatlana  iu  tuiiil  city  for  bucIi  purpoHc,  for  a  iierind 
not  exceediiis  five  yeHre,  ujioa  suoh  ttsrum  and  conjitions  oa  said 
conimissloiiprti.  or  a  majority  of  them,  may  determine  to  be  rea- 
sonable aod  Just. 
I,.  ISM,  eb.  343. 

I  10»4.  [Au'd.    1»02.]    Llat   oi 
«^Bi ml ■■  toner  to  deel<l«  as  I. 

The  eommissioner  must  eommeiice  the  preparation  of  lists  of 
trinl  jurora.  in  the  month  of  May,  in  enoh  .vear.  For  that  purpose, 
lie  must  proceed  as  follows;  H<^  must  preimre.  or  miiHt  rauae 
to  be  cnre fully  prepared,  two  Beparale  Itsta,  iustend  of  the 
one  list  iiH  heretofore  required  by  law.  Both  of  said  listH  shall 
be  kept,  iti  all  resnecta.  iu  the  same  mnnoer  as  the  one  list  hereto- 
fore re(|uired  by  law  to  be  kept.  One  of  snid  lists  sliiill  contain 
the  names,  alpliabetieally  arranged,  with  the  oocnpntlon.  plaee 
of  biisinesa  and  residence,  as  far  ns  those  partlcnlam  can  be  con- 
veniently oseertained,  of  each  of  those  iwrsons,  elisible  as  trial 
jurors,  who  have  not  duly  rexiatered  in  the  last  preeeiUntt  elec- 
tion for  pity,  comity  or  state  oIIIoeK:  and  said  list  shall  be  distinctly 
mariied  and  known  as  the  "  non-voters  list."  The  other  of  the 
■mill  lists  ahall  contain  the  names,  alphabetically  arranKed.  with 
the  iH-eui>ation,  place  of  business  and  residence,  so  tsr  as  thos<> 
particulars  can  be  conveniently  ascertained,  of  each  of  those 
perminB.  elitilble  to  serve  as  trial  jurors,  who  have  duly  rcKistere<l 
b  the  last  preceding  election  for  city,  county  or  state  offices,  and 
aaiil  last  mentioned  list  shall  be  distinctly  marked  and  known  as 
the  "  voters  list."  For  the  purpose  of  ascertaininB  whether  anT 
person,  liable  to  serve  as  a  trinl  jnror,  has  reRistered  as  afore- 
aaiil,  the  said  commissioner  of  jurors  may  eoiisult  the  |itl1i1isheil 
lists  of  those  who  have. so  reffuitered,  or  the  said  commisHioner 
may  consult  any  othtT  available  source,  which  shntt  furnish  him 
with  the  requisite  Information.  I''or  the  purpose  of  ascertaiiiinK 
the  names  of  all  persims  ellKible  as  trial  jurors,  the  snid  eoni- 
missioner  of  jurors  must  consult  the  last  census  enumeration, 
the  last  directory  published  for  his  respective  territory,  the  rec- 
ords of  the  department  of  taxes  and  assessments,  and  any  other 
available  sources.  Upon  saJd  commissioner  nf  jurors  lieinx  fnr- 
nished  by  any  citiien  with  the  name  and  address  of  any  other 
person,  accompanied  by  n  statement  from  the  person  so  funiish- 
iuK  Ihc  same,  that  he  believi's  thnt  the  said  person  is  liable  to 
serve  as  a  trial  Juror,  the  sniil  commissioner  of  jurors  must  deal 
with  the  snid  name  and  address,  so  furnished  him,  as  with  the 
name  and  address  of  any  other  person  whom  the  said  commis- 
sioner of  jurors  believes  liable  to  serve  as  a  trial  juror.  After 
the  Grst  day  of  June,  he  must  publish  a  notice,  for  at  least  ten 
days,  in  not  tees  than  six  of  the  newspagiera  putilishtMl  in  the 
pit}',  that  claims  for  exemption  will  be  hi^ard  by  him.  He  may 
insert  in,  or  append  to  the  notice,  copies  of  such  portions  of  the 
statutes,  relatinB  to  jurors,  na  he  deems  expedient.  He  must 
hear  and  determine  all  claims  for  exemption,  and  must  keep  a 
record  of  the  persons  exempteil.  and  of  the  period  of  time  for 
which  the  exemption  of  each  Is  allowed. 

L.  1870,  cb.  us.  pirti  ot  tf  T  and  S;  L.  1M2,  ctu    481,  In  elf<M-I  Aprtl    10, 

'^  Ml 
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I  lOOO.  PerBanB  mar  lie  requlreal  (o  tertirr  ■■>  to  jBrop*a 
llHbllltr  to  DprTP.    Pcualtr  tor  dliiabei]l«B«e. 

The  commiBsioner  mny  cause  to  be  personally  servpd,  on  nny 
IH'rxnn,  within  the  city,  a  nntlce.  ri>qiilrinf!  him  to  atteii<].  b(  tho 
ciimniissioner's  offlee,  at  n  specified  time,  not  IfSK  than  twriity- 
fniir  hours  after  service  of  the  notice,  for  the  purpose  of  tpstify- 
iiig  conccrnintc  his  own  liability,  or  the  liabiKtjr  of  any  othpr 
penoD,  to  nerve  as  a  juror.  A  person  so  notifld  miwt  atfenH, 
and  testify  nccordlngly.  If  he  falls  to  attend,  as  specifini  In  the 
notice,  for  any  cause,  except  physical  inahliity:  or  If  he  refuses 
to  be  sworn,  or  to  answer  any  leiral  and  pertinent  qnestion,  put 
to  him  by  the  commissioner;  he  forfeits  fifty  dollars  for  each 
failure  or  refusal.  One  or  more  snccessiTe  notices  may  be  served 
uiKin  the  same  person,  where  he  Fails  to  nttend.  ns  rennired  by  a 
former  notice:  and  he  is  tlalile  to  the  same  penalty,  for  each  fnil- 
nre  bo  to  attend.  But  the  commissioner  mny,  In  his  discretion. 
dispense  with  the  pereonnl  attendance  of  a  person  so  notified, 
where  another  person,  cofcnizant  of  the  facts,  is  produced  and  te«- 
tifics  in  his  stead:  and  where  a  person  has  so  attended  twice,  he 
cannot  be  required  to  attend  again,  in  the  same  Jury  year. 

I  lOno.  lAiB'd,  18»«.)  COBiiiil ■■loner  to  retar*  Hats  to 
coantv  elerlci  «OFreetlo>  of  11sr*B. 

On  or  before  the  first  day  of  October,  in  each  year,  the  com- 
missioner must  return  to  the  clerk  of  the  eity  and  county  of 
N<'w-Tork,  to  be  filed  In  his  oBlce.  certified  copies  of  the  lists. 
lireparoil  by  him.  of  the  persons,  liable  to  serve  as  trial  jurors  in 
the  courts  of  record,  for  the  ensuing  jury  year;  but  he  may  omit, 
from  such  certllicd  copies  of  the  lists,  the  names  of  those  persons 
«-ho  have  si-rved  as  prescribed  in  section  ten  hundred  and  eighty- 
four.  He  may.  from  time  to  time  thereafter,  strike  from  the  lists 
kept  by  him,  the  name  of  a  person,  who  Is  found  ny  him  to  be 
exempt  or  disqnallEed.  In  that  case,  be  must  record  the  reason 
why  the  name  is  stricken  off, 
L.  IMT.  ch.  40B,  pnrlB  of  |  S.  rcmmlclled :  U  ISW.  eb.  874.    lu  eff.-rt  Mir 

I  lOOT.  [Am'd.  IfWV.  IRM,  1901,  lOAX.]  Old  bal)«tH  to  be  de- 
■Iroyed  und  new  fcHlIotH  deyo^lted)  ■■ppleHental  IfaMl 
••fw  bnllola   therefor. 

The  liallots  for  trial  purors  for  the  current  jury  year  must  be 
jirelinred  by  the  commissioner  of  Jurors  who  mny  use  for  that 
piirpiwc  nil  inuuy  of  the  ballots  prepared  for  the  previous  yi'ar 
as  he  <Ii-i>nis  expedient.  The  ballots  so  preserved  must  be  retained 
by  the  commissioner  of  jurors  and  dct>osited  by  him  in  the  proper 
box  prepared  liy  him  for  that  purpose,  as  hereinafter  provided. 
and  said  boxes  shall  be  retained  by  the  eommisHioner  of  jurors 
and  securely  Incited.  It  shnll  lie  the  duty  of  the  commissioner 
of  jurors  to  provide  two  boxes,  insteiid  of  the  one  box  heretofore 
reciuireil  liy  law.  In  one  of  these  boxes  he  shall  deposit  the  bal- 
lots containing  the  nnmes  nf  those  who  have  not  dniy  recistered 
for  the  puri>ose  of  votinjr,  as  hereinbefore  provided  lu  this  article. 
and  in  the  other  of  said  boxes  he  shall  deposit  the  names  of  those 
who  have  duly  retristereil  for  the  purpose  of  votinji.  as  hereinbe- 
fore provided  in  this  article.  Tbese  boxes  shall  l>e  distinctly 
marked  and  knowo  as  the  "  non-voters  box  "  and  the  "  votere 
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Iwx,"  respctJvely.  The  said  cominisBiooer  of  jurors  may,  from 
lime  to  time  tliereafter  return  certified  copies  of  additicmnl  liiit» 
contHming  the  aaaies  of  persons  liable  to  serve  as  trial  jurors 
which  are  omitteil  from  the  (oniier  lists,  except  the  namca  of  those 
n-bo  hare  Hetyed  as  prescribed  in  section  ten  hundred  and  ciRhty' 
(our  of  this  net;  and  the  names  of  qualified  jurors  that  have  btvn 
returned  to  the  commiasionor  during  the  current  year  as  havinic 
hppn  lined.  disrharKed  or  excuned,  and  tlie  hntlntH  eimtHinlnK  thoHi' 
nninea  oiiist  bt>  pn<iuircd  in  like  manner  and  use<l  tor  the  residue 
of  the  jury  year.  In  providlne  additional  or  supplemental  lists. 
i;aid  commissioner  of  jurors  shall  keep  ■sepnrate  the  "  voters  list  " 
anil  the  "  uon-TOtcrs  list.*'  in  the  tuime  manner  as  is  bL'reiutH'fore 
proTliIed  Id  this  article  Kith  reeard  to  the  first  lists  fileil  by  bini. 
L.  1880.  rh.  343:  U   1800.  oh.  8T4;  L.  1001,  irb.  eoo;  L.    1002.  eh.  401.  Id 

Fir<-rt  Apru  10.  iwa. 

1 109K.  Ifnuaber  of  larora  to  1>«  draTTit  f«r  ea«li  l«mi  of 
oonrt  of  pecoril. 

The  «uiol)er  of  trial  jurors,  to  be  drnwn  for  each  term,  nnd 
each  separate  jiart  of  a  term,  of  a  court  of  record  iu  the  city,  at 
which  issueH  of  fact  are  triable  by  jury,  must  lie  fixed  by  n 
eeneral  order  of  the  court,  or,  if  It  is  not  so  Bxe<l  for  n  term,  or 
a  separate  part  of  a  term,  by  a  written  order  of  the  indce.  ap- 
IMiinted  to  holil  the  sume.  The  order,  or  a  certified  cony  Iherenf. 
mi'st  lie  filed  !o  the  office  of  the  county  clerk.  If  the  nnmher 
has  not  been  filed,  in  either  mode,  at  the  time  of  the  drawinR, 
one  hundred  trial  Jnrors  must  lie  drawn  for  each  term,  or  for 
oorh  part,  if  the. term  consists  of  two  or  mon-  separate  parts. 
Hutalltute  tot  L.  184T,  cb.  4I»,  |  9. 

(IttOO.  lAm'd.  1001.]  IVhea  jBrora  lobe  drawn)  wiMl  ofll- 
ern  to  Btteod  draivliiB:, 

On   n  day  designated  by  the  rommiasioner  of  jurors,  the  cnm- 
OT  his  assietaut,  the  connty  clerk  or  his  df|)- 

e  jndgee  of  a  court  of  record  residinR  in  the 

'  York  must  attend   at  the  office  of  the  commis- 
a  witueas  and  assist  in  the  drawiotc  of  tho  trial 
m  of  a  court  of  record  at  which  issues  of  fact 
n  jury. 
L.    lOOl,   rb.  «00.    !■  warn  April  9T.   1001. 

IIIOO.   (AH'd,  1901. 1    Xollee  ot  drBwIna. 
At  least  three  days  before  the  drawiDK  the  commissioner  of 
jurors  must  cause  writton  notico  thereof  to  be  servefl  upon  the 
county  elerk  or  his  deputy  and  at  least  three  of  the  judices  ot 
the  eonrts  of  record  resldlnit  in  the  city. 

L.  1001.  Qh.  OOO.    m  effpvt  April  17.  1001. 

t  llOl.  [Am'd,  1901.]    Prooeedlucs  ■'  oSe«ra  do  not  »|>p«nr. 

If  at  least  one  jndgc  of  a  court  of  record  residing  in  the  county 
of  Xcw  York  and  tlie  commissioner  of  jnrors  or  bis  assislant 
nnd  the  connty  clerk  or  his  deputy  do  not  attend  at  the  lime 
and  place  named  iu  the  notice  the  commissioner  or  jurors,  or.  in 
his  absence,  his  assistant,  must  adjourn  the  drawInK  t< 


, ,     Thereupon    the    commissioner    of    jurors    must    forthwith 

CBUK  to  be  Bcrred  upon  the  absent  cO[iiiiiisei<Hier  or  county  clerk 


and  upon  at  Icnat  three  jui 
coQTitj-  of  Now  York  writt 
the  adjourneci  day. 
L.  190J.  eb.  flOO.    In  pITmI  April  !T,  IWl. 

I  ill>2.  When  InFr   to  ke   drnHB  on  adionrnrd   Oa.j'. 

It  the  nfHcem,  «|M'i-ifled  In  Bcction  lOlH)  of  this  nrt  niteud  upon 
the  iidjoumed  iluy,  Imt  not  olherwini',  the  clerk.  i)r,  in  hiH  nli- 
wnpe.  the  deputy-t-lerk,  must  proceed  iu  thulr  presence,  to  drnw 
the  jurora. 

4  lion.   [Am'd,  1(M)2.}      Mode  of  drnwlnici  mlaateiit  lUta. 

The  Iw"):  known  ns  the  "  non-votem  Imx  "  Blinll  lie  first  dcnlt 
with,  mill  nil  the  Imllots  drnwn  therefrom,  before  any  of  the  Iml- 
lota  in  the  box  known  ns  the  "  Totera  box "  chnll  lie  drawn. 
After  nil  the  snid  linllots  hnvi-  )>een  drawn  from  the  said  "non- 
voters  boi,"  then  ballots  mny  be  drawn  from  the  "  voters  boi." 
In  the  event  that  it  t>eeoinps  neeessary  to  use  said  ballots  n 
aecond  time,  before  new  lista  are  furnished,  the  ssme  onler  of 
drnwinic  as  between  the  "  voters  box  "  and  the  "  non-voters  Imix  " 
shall  bo  oliaerved  as  when  the  ballots  were  first  drawn  reflpeet- 
ively  therefrom.  In  other  respects  the  drawinx  mast  be  eon- 
duetnl  ns  follows; 

1.  The  eonnty  clerk,  or  his  dt^iuty.  must  shake  the  box  eon- 
taiiiinic  the  ballots,  so  as  to  lhornut;hly  mix  them. 

2.  lie  must  then,  without  seemg  the  name  containud  in  any 
hiillot.  publicly  drnw  out  of  tin-  lio.t  one  ballot;  and  continue  to 
draw,  in  like  mnnner.  one  linilot  at  n  time,  aiitll  the  requisite 
nnmher  has  bi'cn  drnwn. 

3.  A  minnte  of  the  drowins;  must  Iw  kept  by  one  of  the  altend- 
iiis  ofni'ers.  in  which  must  lie  enterisl  the  name  contained  In 
eaeh  ballot  drawn,  liefore  another  ballot  is  drawn, 

4.  After  drawinR  the  rennisite  nnmlier,  the  minute  of  Ihe 
drnwinc.  ennfnInInK  the  names  of  the  persons  drawn,  with  the 
proper  additions  of  each,  and  spoelfvlnir  for  what  court*  and  for 
T\hnt  term  they  were  drawn,  must  be  simied  by  the  clerk  or  hia 
deputy,  and  the  attending  offleers.  and  filed  In  the  clerk's  ofllc«. 

S<v  3  a.  e.  414.  I  30;  I.  1902,  cb.  4SI.    In  cScet  April  10,  IMS. 

1 1104.  Id.)  wbere  tern  coMlats  sf  tiro  or  oaorc  pBrts. 

If  the  term  consists  of  two  or  more  Reparate  parts,  Ihe  trial 
jurors  for  each  pnrt  must  be  drawn,  and  a  minute  of  the  draw- 
inc  must  he  made,  sij^ned,  and  ffled,  and  the  sutwequent  proeeed- 
\nKs  mnst  be  the  same,  en  if  It  was  n  distant  term. 

(lion.   [Am'd,    1X00.]    CainiD(>>iila*»r    ■isv    ■■■nc    Botlce   to 

The   commissioner   may    issue,    tn    a    trial   juror   so   drawn,    R 
printed  notice,  tnfnrmlntr  him  that  be  has  been  drawn,  and  will 
lie  duly  noliried.  and  eonlainine  copies  of  such   porlionfl  of  this 
article,  as  the  i-ommissioner  deems  advisable. 
L.  1RT0,  rh.  rno.  I  U;  L.  ISW.  oh,  TS.    In  pffMt  June  0,  ISBS, 
tlino.   tAm'd.  1K8D,   IHim.l    Conmlsuloner  to  uatir^  Jurara 
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more.  The  commissioner  must  notify  each  juror,  named  therrlD. 
to  atteod  the  part  or  term,  for  which  he  was  drawn,  b;  nerving 
npoD  him.  at  least  six  days  before  the  commencement  thereof, 
a  notice,  addressed  to  him,  stating  that  be  has  been  drawn  as 
B  trial  jaroT  for,  and  is  required  to  attend,  the  term  or  part, 
specified  in  the  notice.  The  notice  may  be  served  personally,  or 
by  leaving  It  at  the  juror's  resideuce.  or  other  place  of  business, 
with  a  person  of  proper  age  and  discretion.  Before  the  com- 
mencement of  the  tenn  or  part,  the  commissioner  mbst  file,  with 
the  clerk,  the  certified  copy  of  the  minnte.  with  a  return,  nnder 
his  hand.  Indorsed  therenpon,  or  annexed  thereto,  naming  each 
person  notified,  and  speelfylng  thi>  mannor  In  which  he  was  noti- 
fied, anil  the  time  and  fdace  of  the  scrTice  of  sneh  notiee.  Soeh 
return  shall  bo  presumptive  evidence  at  thj  fact  of  such  service. 
An  aSldavit  of  the  person  by  whom  each  service  shall  have  been 
made,  stating  the  manner,  time  and  place  of  such  service  ahnll 
accompany  such  return. 
L.   18S0,  cb.  S43;  L.  isae,  cb.  130.    In  effect    Jnn*  9,  1880. 

|1107.  ClerlE  of  «oilrt  to  certify  am  to  mode  of  a^rTl^^, 

The  clerk  of  each  court,  for  a  term  of  which  trial  jurors  are 
notified  to  attend,  by  the  sheriff,  must  certify  to  the  clerk  of  the 
board  of  alderman,  eaj;h  caae,  where  lesa  thfto  a  majority  of  the 
persona,  named  in  a  miniite  of  a  drawing,  are  returned  as  person- 
ally served.  The  board  of  aldermen  are  prohibited  from  allowing 
or  paying  any  fees  or  charges  to  the  sheriff,  for  notifying  any  of 
the  persons  named  in  that  minute,  or  for  making  a  retarti  there- 
apon.  A  clerk  of  n  court,  who  omits  to  notify  the  clerk  of  the 
board  of  aldermen,  as  prescribed  in  this  section.  Is  liable  to  a 
penalty  of  one  hundred  ilollars,  for  each  omission,  to  be  recovered 
by  any  person  suing  therefor, 
I,.  18B3,  cb.  we,  I  e. 

'    order   >ew   panel 

At  an^  time,  during  the  sitting  of  a  term  of  a  court  of  record 
In  the  city,  the  court  may  direct  on  additional  number  of  trial 
Jurors  to  be  drawn,  for  the  term,  or  for  the  part,  at  which  the 
order  is  made.  The  order  mnst  specify  the  number  to  he  drawn, 
and  the  time  of  drawing.  The  drawing  may  be  made,  either  in 
open  court,  under  the  direction  of  the  judge;  or  in  the  ordinary 
manner,  except  that  notice  is  not  required.  The  commliisioner 
mnst  forthwith  notify  the  jurors  drawn,  by  such  a  notice  as  the 
court  directs,  to  attend  the  term  or  part,  at  the  time  specified  in 
the  order.  He  must  forthwith  file  with  the  clerk  of  said  court  n 
return,  under  his  hand,  naming  each  person  so  notified,  and 
Hperifying  In  each  case  the  manner,  time  and  place  of  the  service 
of  such  notice,  Such  return  shall  be  presumptive  evidence  of  the 
(act  of  anch  service.  An  affldavlt  of  the  person  by  whom  each 
service  shall  have  been  made,  stating  the  manner,  time  and  place 
of  such  aeryice  shall  accompany  such  return, 

L.  T8S»,  ch.  SVS:  L,  ISOn,  Fta.  1%.    Id  tttftt  lane  9,  ISM.    B»  I  1140,  poat, 

11100.  Coart  of  record  to  Hue  Jaror  for  mon-KtleBdancei 
po*vrer  to   r«aitt   flne. 

Where  a  person,  duly  drawn,  and  notified  to  attend  a  term  of 
a  court  of  record,  as  a  trial  ]oror,  fails  to  attend,  at  the  time 
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spwiliixl  In  the  notice,  or  from  ilny  to  dny,  the  conrt,  nt  that  ti'iiii. 
iiniHt  iuipoHe  npon  him  a  liuc  of  not  Iphh  than  fifty  dot  more  thiiJi 
two  hundred  nud  fifty  dollars.  A  lino  thus  impospi]  may  be 
wholly  or  pnrtly  rouiitted,  by  direction  of  the  judgp.  In  o|icii 
court,  before  the  end  of  the  Bnme  term,  and  npnn  good  canwr 
shown;  otherwise  it  Rholl  uut  be  remitted,  except  as  prescribed  in 
BccHons  1113  (inil  1114  of  this  act.  Each  remlHsion,  bo  made  hy 
the  jiulKC.  ia  open  court  at  the  anrae  term,  with  the  reason  there- 
for, mast  be  entered  in  the  minntPB  of  the  coart.  This  section 
applies  to  a  special  juror,  as  well  as  to  an  ordinary  trial  juror. 
L.  ISTO.  .'b.  G31>.  ji  IS  »i]d  20,  oiDliilng  tlic  lut  '^liiue  of  I  18. 

illlO.  J«ror    nutr    also    be    arreated    Bad     cowpelled    to 

Where  a  person,  duly  drawn  and  notified,  fails  to  attend  and 
sen-e.  at  n  term  of  a  eoart  of  record,  as  required  by  law,  without 
havinj!  been  e.Tcused,  the  court,  besides  impoainK  «  fine,  as  pre- 
Bcribi'd  in  the  last  section,  may  direct  the  sheriff  to  arrest  him, 
and  hrinj!  him  before  the  court;  and.  when  he  has  been  ivi 
brought,  it  may,  in  its  discretion,  compel  him  to  serve. 
L.  ISTO.  .'h.  B.%.  I  S.  rt-nwdfUed. 

Plfll.  JnpoP*  far  diHtrlot   com 


A  list  of  trial  jnrors,  for  each  of  the  district  courts,  most  be  se- 
lected by  the  commissioner  of  jnrors;  and  must  consist  of  not  less 
tUiin  fifty,  nor  more  than  one  hundred  jurors.  A  person  shall  not 
lie  jiinced  npon  such  n  list,  who  does  not  reside  in  the  district,  in 
winch  the  eonrt  is  held.  The  judtre  of  each  district  court  must 
impose  n  tine  of  twenty-ttve  dollars,  upon  each  person,  duly  drawn, 
mid  notified  to  ntfcnd  the  court,  as  a  trial  Juror,  who,  fails  to  at- 
tend, ns  required  by  tbe  notice.  The  clerk  of  the  court  must,  with- 
in ten  ilays  therenfter.  transmit  to  the  commissioner  of  jnrors  a 
certificate,  showins  that  the  fine  has  been  so  imposed,  and  stnt- 
ini;  how  the  notice  to  attend  was  serTed  npon  the  deliniitient,  In 
order  that  the  same  proceedinirs  may  be  had.  as  In  the  case  of  n 
delinqncrt  Juror  in  a  conrt  of  record.  A  Judire,  or  a.  clerk,  who 
vlobites  this  section,  forfeits  one  hundred  and  fifty  dollars  for 
cMch  offence. 

Id..  pnrC  or  ;  £0.  and  I  SO,  conaolldatpd. 

1 1112.  [Am'd,  IBSO.]    SbertlTa  Inrri  Ii««r  selected,  etc. 

The  sheriff  of  the  city  and  county^  of  New-York  shall  select 
from  the  list  of  trial  jurors  for  each  jury  year,  the  names  of  not 
less  than  two  hundred  and  fifty,  nor  more  than  three  bnndreil 
persons,  to  constitute  the  sheriff's  Jurors,  tor  that  jury  year,  and 
ho  Khali  forthwith  transmit,  to  the  commissioner  of  jurors,  a  list, 
certified  by  him,  eoutnininB  the  names  of  the  persons  so  seleeteii, 
n-idi  till-  pn)pcr  aiiditions  of  each,  and  showmit  that  they  have 
been  selected,  as  prcwrihed  in  this  section.  The_  sheriff  uiust 
crtiise  ballots  to  be  prepared,  as  prescribed  in  article  second  of 
title  third  of  this  chapter,  and  to  be  deposited  in  a  proper  box. 
Where  the  sheriff  is  antboriKed  or  required  by  law,  to  empanel  n 
jury  for  any  purpose,  the  requisite  number  of  ballots  must  be 
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dran'ti  Irom  tbc  boi,  a«  preaoribed  id  that  article,  by  the  sheriff, 

or  bj  his  under-HherifE.  or  deimty -sheriff.  But  the  sheriff  may, 
in  hix  discretioD,  divide  the  aatnes  coDtalned  In  the  list,  into  throe 
paoela,  each  containiiit;  bq  equal  Diiml>er  of  names,  as  nearly  as 
may  be.  In  that  case,  he  must  detUgDatc  "the  montlis,  in  which 
each  iiouel  will  be  used,  so  tbat  the  jury  duty  shall  be  distributed 
equally.  a»  nearly  hs  may  be.  amon^  the  jurors;  and  ballots  shall 
be  deposited  in  the  box.  at  the  beKiuuing  of  each  moutb,  contain- 
Idk  the  names  of  the  jurors  designated  for  that  month. 

L.    1886.   fh.   BTO. 

<  1113.   [Ant'd,  180R.]    Remlttlns  Bad  entonilBV  Jnrr  flaes. 

Upon  receiving  the  return  to  the  minute  and  certificate  required 
by  the  provisionB  of  section  ten  hundred  and  ei(thty-nlnp  to  lie 
l<led  in  the  office  of  the  commissioner  of  jurors,  and  the  certlficvte 
required  to  be  transmitted  to  said  commissioner  of  jurors,  us  pre- 
scribed in  section  eleven  hundred  and  eleven,  said  commissioner 
shall  transmit  a  list  of  the  delinquent  jurors  who  have  been  re- 
turned as  fined,  to  the  eounsei  to  the  corporntion  of  said  city, 
whose  duty  it  shall  be  to  apply  forthn-ith  to  a  Jodge  of  the  court 
ID  ivhlch  such  fine  shall  have  been  imposed,  for  an  order  direct- 
ing each  delinquent  trial  juror,  returned  as  having  been  fined  in 
such  court,  to  show  cause  before  the  judge  by  whom  sncb  Que 
was  imposed,  or  such  other  judge  as  may  t>e  designated  iu  such 
order,  should  the  Judge  by  whom  such  fine  was  imposed  have 
ceased  to  be  a  member  of  such  court,  or  for  any  other  reason 
shall  be  unable  to  henr  such  proceeding  nt  a  firae  and  pince  to 
Iw  naoied  therelD.  why  the  payment  of  the  fine  should  not  be  en- 
forced. In  case  of  the  absence  of  such  ^udgc  nt  the  time  and 
place  mentioned  in  said  order,  the  proceedings  thereunder  may  be 
conducted  before  such  other  judge  of  said  court  as  may  be  then 
and  there-  present.  Said  order  shall  be  served  upon  the  persona 
to  whom  the  same  is  addressed,  by  delivering  to  each  one  per- 
sonally, and  leaving  with  him.  a  copy  of  tbc  same.  It  shall  be 
the  duty  of  the  commissioner  of  jurors  to  cause  such  orders  to  be 

Rnch  service  may  be  made  by  any  person  by  whom  a  summons 
in  a  civil  action  in  a  court  of  record  might  be  served  who  may 
be  designated  for  the  purpose  of*  the  commissioner  of  jurors  and 
proof  of  sncb  service  may  be  made  by  aSldnvlt.  The  proofs  of 
Hiich  service  shall  be  transmitted  to  the  counsel  to  the  corporation. 
In  case  of  a  failure  to  make  such  service  It  shall  be  the  duty  ot 
the  commissioner  of  jurors  to  transmit  to  the  counsel  to  the  cor 
poration  the  affidavit  of  the  person  charged  with  the  duty  ot 
making  snch  service,  Retting  forth  the  reasons  for  such  failure 
atid  the  efforts  made  to  effect  such  service.  As  many  delin- 
quents may  be  Inclnded  In  one  proceeding  as  the  coniisel  to  the 
corporation  may  determine,  but  the  copy  of  the  order  r^uireil  to 
be  served  upon  each  delinquent  need  not  specify  the  names  of 
other  delinquents  included  to  the  same  proceeding.  If  the  de- 
linquent attends  in  obedience  to  siitd  order  to  sbon-  cause,  the 
judge  before  whom  the  same  is  hear*!,  may,  (or  good  cause 
shown,  remit  such  fine  in  whole  or  In  pnrt.  If  such  fine  Is  not  re- 
mitted, or  Is  remitted  only  In  part,  the  judge  shall  order  tbe  said 
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tine,  or  ho  muph  thpTCoF  nn  Hhall  not  harp  been  remitted  an  thp 
OBse  may  be,  to  be  enforced.  Jf  the  dflimiueiit  shall  fail  to  np- 
pesr,  n  like  order  aball  be  made  for  ttie  enforcement  of  the  fine 
upon  due  proof  by  aindarit  of  Ihe  Herrice  upon  siK'h  delinquent 
of  Hiieh  order  to  show  eaiise.  In  all  ca^t>B  in  which  a  fine  xhall 
be  ordered  to  be  enforced  tn  whole  or  in  part,  cotitK  not  exeeedinc 
ten  <lollan<  in  each  cnRe.  shall  be  nwarded  Bccalnst  the  deliniin«nt. 
whii'li  Hhnll  be  added  to  and  form  a  part  of  the  tioe  to  be  en- 
forced. The  order  for  the  enforcement  of  n  fine.  In  whole  or  fn 
part,  sholl  be  conchialve  with  respect  thereto.  An  appeal  may  be 
taken  from  any  mich  order  not  made  on  default  to  the  appellate 
dirinion  of  the  court,  to  which  an  a]i)>enl  now  lien  from  any  order 
or  inclement  made  or  rendered  in  the  court  in  whti'h  Huch  fine  i<i 
impnaed.  Such  appeal  tihati  be  taken  in  the  name  time  and  in 
like  maaner  aa  is  now  provided  by  law  in  relation  to  appeals 
from  ordera  maile  in  ancb  court  and  shall  be  fina). 

I..    I8M.   rb.    MO. 

I  iin.  [Repealed,  cli.  343.  L.  ISSS.] 
1  1115.  (Repealed,  ch.  343.  L.  1889.1 
«  Ill«.   IRepenled.  ch.  343.  I,.  J88fl.l 

i  llir.  (ATt-a,  iwt9.]    Uncollected  «>■*■,  enforccBiFPt  of. 

.411  ordem  for  the  enforcement  of  the  payment  of  fines  shall  be 
Pleil  in  the  office  of  the  eounty  clerk  in  said  cit.v,  who  mnat  make 
in  the  doi'ket-hook  of  juilements  kept  by  him  in  the  same  entries, 
nw  nearly  n»  may  lie,  with  respect  to  each  fine,  as  it  it  were  a 
final  judtrment  renderiil  iu  ac-tlon.  When  the  entries  have  been 
made,  the  fine,  includinfr  costs  with  intereat  thereon,,  from  the 
dale  of  the  order  of  enforcement.  l)ecome!i  a  lien  upon  the  renl 
pmiH'rty  of  the  person  fined,  in  like  manner  and  tu  the  same  ex- 
tent ns  if  it  was  rccorered  by  a  jucl|;nient  in  the  supreme  court, 
.  and  nn  execution  to  collect  it  may  he  issued,  directed  to  the 
sheriff  of  the  city  and  county  of  New- York,  aa  upon  suoh  a  judg- 
ment. The  eommisHion-r  han,  in  relaliou  to  the  execution,  and 
Ihe  sntisfnction  of  the  fine,  all  the  powera  of  the  attorney  for  a 
liarty  recoverluR  such  a  JndKment  in  relation  to  the  judgment,  and 
Ihe  execution  Isaned  thert-tinnn.  I'pon  the  return  of  any  sneh 
■'xeeiilion  unsntiHfied.  in  whole  or  in  part,  the  court  in  which  such 
litii-  MbBlI  have  iH-en  iniiMist-d  ifhall  have  power,  on  the  application 
iif  Ihe  eonimiHsiouer  of  jurors,  and  u|>ou  audi  notice  aa  the  court 
.ih]Lll  direct,  to  punish  the  delinigucnt  jurur  for  niisconilncl.  in  fail- 
ing to  pay  snch  fine,  or  as  much  thereof  as  uiay  remain  unpaid. 
l>y  iiuprisonmeiit  not  eiccedJug  thirty  days  iu  the  county  jail. 


B.I    romnlntiloBer   (o  reeelTe   flues t   ■<)- 


coUeetwl  for  fines  or  penaiticR.  n»  prescrilied  in  this  article;  and 
he  may  ninke  all  payments  therefrom,  which  he  is  authorized  by 
this   article  to  make.    lie   must   Rire   n   receipt  for   any   money 
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pftid  to  blm.  for- a  fine  or  penalty.  He  must  kopp  a  jotit  aud 
faithful  acco(mt  of  all  receipts  and  payments,  by  itpms.  ehowiug 
the  name  of  the  person  from  whom  each  hqid  of  money  was 
rtrceived  and  to  whom  ench  sum  of  moner  was  paid;  and  must. 
at  all  reaaoneble  timMi.  keep  hia  account  opon  to  public  inspec- 
tion. At  tlie  end  of  each  calendar  year,  hia  aceount  must  bo 
Tertfied  by  his  affidavit,  to  the  effect  that  it  ia  in  ail  respects 
jnnt  and  trne;  and  that  he  has  not  received  any  sum  of 
money  dating  the  year,  for  which  he  has  not  charged  himself 
in  the  account;  and  the  com miRH toner  munt  thereupon  pn.v  over 
to  the  chamberlain  of  the  city,  the  balance,  if  any.  iu  hix  handK. 
The  account  tnnst  immediately  be  transmitted  by  the  commifi- 
■ioner  to  the  clerk  of  the  board  of  aldermen,  and  must  be  pub- 
ijahed  in  the  newspaper  designated  as  prescribed  by  law,  for  the 
publication  of  the  official  proeeedinga  of  city  officers. 
L.   1889.  eb.  343. 

i  1110.  [Am'd,  18BO,  1»AZ.]  CnrporBtlvn  canniiel  to  pioae- 
cate,  el  cetera. 

The  counsel  to  the  corporatinn  shall  conduct  nil  the  proceedings 
for  the  enforcement  and  collection  of  such  fines,  in  the  name  and 
on  behalf  of  the  commissioner  at  jurors.  It  shall  be  the  dnty  of 
the  counsel  to  the  corporation  to  make  a  separate  report  once 
every  three  months  to  the  mayor  of  said  city,  which  report  shall 
state  the  number  of  the  persons  fined  according  to  the  papers 
transmitted  to  bim  by  the  commissioner  of  jurors,  since  his  last 
report,  the  amouat  of  such  fines,  the  number  of  the  persons  pro- 
ceeded against  by  him  since  his  last  report,  the  namber  of  the 
pTsouH  against  whom  orders  for  the  enforcement  of  fines  slinll 
have  hteu  made  since  his  last  report,  the  number  of  persons 
whose  fines  .'thall  have  been  remitted  in  whole  or  in  part,  and  (lie 
nmoiinta;  also  a  statement  of  all  proceedingti  whensoever  taken, 
in  which  the  remedies  for  the  cnlleclion  of  such  fines  shall  not 
have  lw*n  exhausted,  showing  the  condition  of  each  pmceeding. 
He  shall  also  state  the  amount  of  fines  collected  during  the  three 
months  preceding  said  report,  and  the  disposition  of  the  same. 
It  shall  be  the  dnty  of  the  mayor  to  cause  said  report  to  be  pub- 
Ikhed  in  the  City  Record,  within  ten  days  after  the  same  is 
received  by  him. 

U  ISSe.  fh.  343:  L.  1902,  ch.  406.  In  ttte-rt  April  10,  UKH. 

*1I2A.  P«B>l4r  for  phT-BleiBD  utvitK  talae  certificate, 

A  physician,  who  knowingly  gives  a  false  certificate,  or  makes 
a  false  representation,  for  the  purpose  of  eiinliling  or  assisting 
s  person,  to  be  discharged,  ejcuaed  or  exempted  from  service, 
as  a  trial  jnror  in  the  city  aud  county  of  New- York,  is  guilty  of 
a  misdemeanor. 
h.  lero,  >Tb.  B3».  I  12,  iDi'd. 

1 11X1.  PcraoBM  required  to  faruliih  Inforinntfoni  pennltr' 
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infoniiBtion.  an  to  a  fitct.  iipou  which  the  liability  of  hiitiHplf 
or  any  other  nerHon,  to  serve  aa  a  trial  juror,  depends,  and  who 
refuses  to  Rive  information  relating  thereto,  which  he  cnn  givv, 
or  kiiowinKly  gives  false  information  relntinR  thereto:  or  n  per- 
son who  knowingly  ninkes  to  the  eonnniasinner  of  jurors,  or  to  a 
Iierson  aetinjt  hy  hia  authoritj-.  a  false  representation,  as  to  the 
iilentity,  resiilenee.  or  any  other  matter,  relating  to  the  liability 
of  himself,  or  any  other  person,  to  serre  an  a  trial  Juror,  forfeits 
fifty  [lollarR  for  each  offenoe. 


f  11^2.  ■■nnliibinrnt  tor  lirilierr  of  ofllcer,  efe.,  br  Juror 
drnwB. 

A  person  who  jriTeH,  (lays,  promlsen.  or  offers,  money,  or  any 
lit  her  thinK,  to  the  eoinniisaioner  of  jurors,  the  sheriff,  the 
i-oiinty  elerk.  or  other  clerk  of  a  rourt:  or  to  the  deputy  of, 
or  a  person  employed  by,  the  county  clerk. or  other  clerk  of  a 
conrt;  or  to  an  offlcer.  messenRer.  or  other  person,  employed 
by  the  sherlfT.  or  the  commisBioner  of  jurors;  for  the  purpose  of 
enabling  or  nssistlnit  himself,  or  any  other  pemon,  named  or 
drawn  an  a  trial  juror,  to  evade,  or  to  he  dischflrged.  enempted. 
or  excused  from  service:  or  who  knowinply  makes  a  false  state- 
ment or  representation,  to  n  JudiiP.  the  commissioner  of  Jnrors. 
or  a  member  of  the  board  of  enforcentent  of  jury  fines,  for  sueb 
n  purpose:  or  who  knnwinely  retains,  eoneeals.  suppresses,  or 
wilfully  destroys,  a  notice  to  attend,  before  (he  commissi  oner 
or  jnrors,  or  at  a  tern)  of  a  eonrt.  or  any  other  paper,  relating 
to  the  liability  to  serve,  or  service,  as  a  frinl  Jnror,  left  at  the 
residence  or  place  of  buHinesa  of  another,  who  has  been  named 
or  drawn  an  a  (rial  juror,  is  (niilty  of  n  misdemeanor.  The 
district-attorney  must  prosecute  for  each  offence,  specified  in 
this  or  the  neit  two  sections,  which  comes  to  his  knowledge. 


I112».   [Am-d,  1S>W.1    Id. I  tor  officer  Bceeptlag  brlbCB,  et«. 

Any  person  who  takes  money,  or  any  other  thinR.  as  a  gift, 
bribe,  or  pa.vment.  for  the  pnnwse  of  enabling  or  assisting  a 
person,  named  or  drawn  as  u  trial  jnnir.  to  evade,  or  lo  be 
discharired.  exempted  or  excused  from  jury  duly;  or  who  wil- 
fully an<]  kiiowiimly  prevents  or  hinders  the  execution  of  any 
provision  of  Ibis  article,  is  guilty  Of  a  niisdemeauor. 

la,.  imrl  ipf  Ihi'  wimi'  spttton;  L.  ]9Sl>.  eh.  343. 

t  11X4.  Itl.i  tor  ponpenllnn  otter  to  take  bribe,  elc. 

A  pi'vson.  named  or  ilrnwn  ns  n  trial  juror,  to  whom  an  offer 
or  sneKcslioii  to  procure  hiii  dischargi'.  eJiempfion.  or  excuse  from 
jury  cliity.  for  or  in  consiilcration  of  a  corrupt  indnceuient  or 
reivni'd.  is  made  by  any  person,  and  who  fails,  within  twentv-tour 
hours  (hereafler.  lo  inform  the  commiasioner  of  jurors  thereof, 
IK  guilty  of  n  misdemeanor. 

li..  tbv  rfmslader  ot  I  It. 


dm,-,;.^:^,  Google 
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1 113S.  Palae  aireBrlad  when  pcrjorr. 

A  person,  who  swears  falsely  In  hd  aOtdavit,  or  teHtifleH  faleoly 
ni>OQ  an  inquiry,  made  ae  prtucTibed  in  thia  article,  is  guilty  o( 
perjury,  in  a  case  where  ralsely  Bweariag,  in  ao  uflidavit,  used 
upoD  H  motion  In  a  civil  action,  or  falael;  teatifying.  upon  the 
trial  of  an  iame  of  fact  in  such  an  action,  would  eonetitute  that 


D,g,t,ioflb,GoogIe 
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autiolh  bbcond. 

Provitioiu  rtlating  to  trial  jurort  in  the  omtnty  oj 

S«o.  I1M.  OnBtUMIMuntErbilfllnin. 

iiKi  Bvidenw  or  tIcIiI  to  eismrtlon  In  owMln  OMW. 

tia.  LengtbotJurTHTTlceTeqalrcd.    Ko<lc« to Jonrlo ktWBd. 

lin,  Wbsn  niurt  to  eicUH  iBibl' tnim  HTTlH. 

IISI,  Olerkot  coDrt  lo  oertl^  to  oannnlahHwr, 

DonuBlnlaimof  jDnnlOMlMttrlBljnroni  Uagei 
Id  1  MnoelTeteMaadBnetlorlwDaatcCcaamtr. 
BupervlHni  toprorlde  torllUexpenicfl.  s"- 


Uas.  OonunluloiMr  to  oollMt  Hdsi,  uid  M 

lUt.  Flnat,  not  mlltoted  under 

lOT.  Wben  lien  diMbBrged. 
Itn.  Oi>iuiiilHtoner.eUi.,corniptlTonilII1ngiu 
lis.  Caniiiil»Ion(i^DUisriilUulne«[ecl.kiiU 
\\n.  OlTlIU  CalK  Infonnmllgn,  or  nipprsHJng  bc 
liai.  Pesaltr  for  pbralcUn  gliiDK  rslH  oenllioate. 
Uffi.  CommuikiBei  lo  raport  and  pay  oTsr  moner. 

g  lista.     [Am'd,  l»UT.l    aa«llll<!&tiOBB  of  trial  lorora. 

In  order  to  be  qiialiiicd  to  Bcrre,  bb  &  triRl  juror,  in  a  court  of 
record  iu  tbe  county  of  KIukb.  a  persuu  must  be: 

1.  A  lUHle  citizen  of  the  United  States,  ami  a  resident  ot  tlut 
coiinly. 

2.  N'lt  less  than  twpnty-one,  nor  more  than  aeventy  years  of  bkc. 

3.  Tlie  owner,  in  bin  own  rieht.  of  real  prt^terty,  of  the  ralue 
of  one  hundred  and  fifty  dollars,  or  of  personal  property,  of 
the  tdIuc  of  tn'o  hundred  and  fiftf  dollars:  or  the  husband  at 
n  woman,  who  ii«  the  owner,  in  her  on'n  right,  of  real  or  personal 
profjerty,  of  that  value. 

4.  In  the  t>ossesHioii  of  his  natural  facultiesi  and  not  infirm 
or  decrepit, 

5.  Free-  from  all  leical  eirepliona;  InteUigent;  of  sound  mind 
and  goiHl  clinrnctcr;  and  able  to  road  and  write  the  Boffllrii 
languiiRi'  uiidfrMtandiugly. 

9wtiWa  BDd  ion.  ut«. 

L.  IMS.rb,  sK.partof  ITi  andiubdi.  1.  luidllot  1 10  ot  tk*  sam* RM.    UUK, 

vh.tce.  lDelt(H:tBept.i,  lan. 
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I   JIST.   rer«DBH    rxeiuvt    from    Hervlce. 

Eitlier  at  Ibe  follawioK  perHons,  althouKb  qualifiea,  is  entitled 
la  an  eieniptiou  Ci\im  service,  us  a  trial  juror,  upon  bis  daimlDS 
an  exemption,  as  prescribed  in  this  article: 

1.  A  clergjmau,  or  a  minister  of  any  religion,  offi<Hating  ai 
■ncli,  and  not  followinx  aaj  other  calling- 

2.  [Am'd,  19S1,  itWB.  i«B«.]  A  praptidn;r  physician,  snrKeon 
orxurReoD  dentist  liavlnK  pstientB  requiring  his  daily  professional 
attention,  not  followijiK  any  c.thpr  CBlIinx:  a  li.'ensed  pbannaeeu- 
HHt  or  phamiRciGt,  while  actnally  entcaired  in  bin  profeBston  as  a 
means  of  liveilhood;  and  a  duly  registered  Tete^inary  surgeon  ac- 
tually engaged  in  his  profession  as  a  means  of  lireUhood. 

I..lM,gb.  tU.   IiiMteMApilll>,lM. 

S.  lA^'d,  187S.]  An  attorney  or  counsellor  at  law,  rt^gularly 
engaged  in  tbc  practice  of  tlie  law,  as  a  means  of  lirelihood. 

4.  A  profesaijr  or  teacher  in  a  college,  academy,  or  public 
school,  or  in  a  private  srfiool  for  the  instruction  of  pupils  m  tha 
usual  branches  of  education,  not  following  any  other  calliug. 

5.  The  holder  of  an  office,  under  the  United  States,  or  the 
Stale,  or  the  county,  or  the  city  of  Brooklyn,  or  a  town  of  tha 
county;  whose  official  dntiea,  at  the  time,  preTent  bis  attendanco 

6.  A  captain,  engineer,  or  other  offlcer,  actually  employed  upon 
a  vessel,  malting  regnlar  trips;  or  a  licensed  pilot,  actually 
following  that  caltlng. 

7.  [AlB'd,  l»o».]  A  superintendent,  conductor,  or  engineer,  em 
ployed  by  a  rnllrond  company,  other  than  a  street  railroad  com- 
pany: or  a  telegraph  operator,  employed  by  a  press  association  ot 
a  telegraph  company,  who  is  actually  doing  duty  in  an  office,  or 
along  the  railroad  or  telegraph  line,  of  the  company  or  association, 
by  which  he  is  employed. 

L.  1902,  ell.  »1.    In  eDert  Sppt.  1,  IKO. 

8-  An  officer,  non-com  missioned  officer,  musician,  or  private, 
actually  serving  in  a  brigade,  regiment,  battalion,  company,  or 
troop,  of  the  national  guard  of  the  State,  uniformed  and  equipped, 
according  to  law,  and  fsitbfully  perrorniing  bis  duty,  by  maalng 
the  parades,  and  attending  the  drills,  inspections,  and  reviews, 
required  by  law;  or  a  general  or  staff-officer,  nctnally  performing 
duty  Bi  such;  or  a  person  who  hns  been  honorably  discharged 
from  the  national  guoxd,  after  five  years'  service.  In  either 
capacity. 

II.  A  |>oraoD,  who  hns  been  honorably  discharged  from  the 
military  forces  of  the  State,  after  seven  years'  faithful  Bcrvice 
therein.  But,  in  order  to  entitle  a  person  to  exemption,  under 
tbis  subdivision,  his  service  must  have  been  performed  before 
the  23d  day  of  April,  1862.  either  as  a  general  or  staff-officer. 
or  as  an  officer,  non-eommisEione<1  officer,  musician,  or  private, 
in  a  uniformed  battalion,  company,  or  troop,  of  the  militia  of 
Ae  State,  and  armed,  uniformed,  and  equipped  according  to 
law;  or  a  portion  thereof,  during  that  peVlod,  and  in  that 
Cftparity,  and  the  remainder,  since  the  23d  day  of  April,  1S62, 
«■  a  member  of  the  national  guard  of  the  State. 

10.  A  person,  who,  after  falthfdtly  performing  the  duties  of 
a  fireman,  in  a  fire  company  or  fire  department,  dnly  orgnnized, 
aecording  to  the  laws  of  the  Slate,  tor  five  succesiiive  yenrs.  has 
been  honorably  discharged  therefrom;  or  who  in,  at  the  time,  an 
officer  Of  member  of  a  fire  company,  duly  organiKed.  according 
to  the  laws  of  the  State,  and   faithfully  performing  his  duty 

11.  A  person,  who  is  physically  Incapable  of  jjerforming  jury 
duty,   by   reason  of  severe   sickness,   deafness  or  other  pbysici 
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12.  A  peraoQ  betoDglug  to  tbe  army  oi  navy  of  the  United 
States;  or  to  tbe  police  force  oi  fiie  department  of  tile  citr  of 
BrooklTD- 

13.  A  person  otherwise  speciallr  exempted  b;  luw. 
L.   ISSS,  eta.  323.    |   10.    un'd. 

angtneer  of  steam  boilew 


I  1128.  KTldeuee  of  Flcbt 

The  evidence  of  the  right  t 
last  secliou.  ia  as  follows: 

1.  Under  subdiriHion  eighth  thereof,  where  the  applicant  ia  a 
member  o(  the  national  guard,  below  tbe  rank  of  brigadier-gen- 
eral, the  certificate  of  the  commanding  officer  of  the  brigade, 
regiment,  battalion,  company,  or  troop,  to  which  the  applicant 
b^oDge,  dated  within  three  months  of  the  time  of  presenting  it. 

2.  Under  subdivision  eighth,  ninth,  or  tenth  thereof,  where  the 
ai^ilicant  has  been  discharged,  the  certificate  of  discharge;  ac- 
companied, where  it  does  not  show  oil  the  farts,  with  the  affidavit 
of  the  applicant,  or  of  another  person,  acquainted  with  the  facts. 

3.  Under  subdivision  tenth  thereof,  where  the  applicant  is  an 
officer  or  member  of  a  fire  company,  the  certificate  of  the  fore- 
man, or  other  chief  officer,  of  the  company,  to  which  the  applicant 
belongs,  dated  within  three  months  of  the  tinie  of  presenting  it. 

4.  Under  any  other  subdivision  thereof,  an  affidavit  of  tbe 
applicant:  or  an  affidavit,  satitfactory  to  the  comniissioner,  of 
another  person  in  his  behalf,  stating  the  facts,  entitling  the 
applicant  to  exemption. 

Bach  certificate,  specified  in  this  section,  must  lie  accompanied 
with  satisfactory  proof,  by  affidavit,  of  the  genuineness  of  the 
signature  thereto;  and  each  affidavit  and  certificate  mast  be  filed 
with  the  commissioner  of  jurors,  and  must  be  t(ept  open  by  him, 
tit  all  reasonable  times,  to  public  inspection. 

Remslndw  of  t.  18D8.  cli.  alia.  |  ID,  ind  L.  IBM.  ch.  821,  I  1:  wttb 
imendiiHsti  <o  ctntorai  tde  tMtlon  to  |  1082.  iDte. 

I  llZB.  Lrnartli  of  Jmrr  aenlce  reqvlred.  Notl«e  la  Jnror 
to  attend. 

A  person  shall  not  be  rerjutred  to  serve,  as  a  trial  juror,  more 
than  six  daj-s.  at  any  term,  for  which  his  name  is  drawn,  as 
prescribed  in  this  article,  unless  the  conrt,  for  good  cause,  otJier- 
wise  specially  directs;  except  that  he  shall  not  be  discharged, 
until  the  close  of  a  trial,  in  which  he  is  serving,  at  the  time 
when  the  sis  days  expire.  A  person  shall  not  be  required  to 
serve,  as  a  trial  juror,  except  by  the  special  order  of  the  judge 
presiding  at  or  holding  the  term,  or  as  otherwise  specially  pre- 
scribed in  this  article,  unless  at  least  three  days'  previous  notice 
to  attend  has  been  served  upon  him,  as  prescribed  in  section 
1146  of  this  act. 

L.  1S68.  ch.   3S2.   I  ss. 

I  II30.  When  eunrt  to  excnse  Jnror  from  ■evrloc. 

The  judge  presiding  at,  or  holding  a  term,  may,  In  bts  dis- 
cretion, excuse  a  trial  juror,  attendiug  thereat,  from  service, 
during  the  whole  or  a  portion  of  that  term,  in  either  of  tlie  fol- 
lowing cases: 
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1.  Wti»e  he  has  actual)]'  served  as  a  trial  Juror,  in  a  court 
M  racord  in  the  coantr.  within  six  moiitha  before  the  commeuce- 
ment  of  the  term,  and  since  the  aecoDd  Monday  of  Auguat, 
preceding  the  commencement  thereof. 

2.  Where  he  has  actually  served  in  the  county,  as  a  grand  Juror, 
ptLTBiiant  to  law,  since  the  first  Blonday  of  September,  preceding 
the  commencement  o(  tha  term. 

3.  Where  the  interests  of  the  pubUc,  or  of  the  juror,  will  be 
materially  injured  by  hU  attendance;  or  his  own  health,  or  the 
beattb  of  a  member  of  hie  family,  requires  his  absence;  or  his 
wife,  or  a  near  relative  of  himself  or  his  wife,  has  recently  died. 

L.  18S8,  f  11,  Km'd. 

I   1131.    tAm'd,   1880.]    Clerk   of  coart    to    eerlflr   to    eon- 

The  county  clerk  of  the  county  of  Kings  must,  within  one  week 
after  the  close  of  each  term  for  which  trial  jurors  hare  been 
drawn,  or  after  the  discharge  of  the  trial  juront,  it  they  are 
discharged  before  the  close  of  the  term,  return  to  the  commis' 
^oner  of  jurors  the  panel  of  trial  furors  with  the  commissioner's 
return  received  from  the  commisBiouer,  a^  prescribed  in  section 
1148  of  this  act,  or  a  copy  of  each  o(  those  papers,  certified  by 
the  clerk.  The  clerk  must  also  deliver  to  the  commissioner 
therewith  a  certiScate,  specifying  distinctly  and  in  detail,  aa 
follows: 

'  1.  The  name  and  residence  of  each  juror  who  attended  and 
served,  and  the  number  of  days  he  actually  served. 

!^.  The  name  and  residence  of  each  juror  who  was  excused  or 
discharged,  with  the  reason  therefor. 

3.  The  uame  and  residence  of  each  person  notiQed,  who  did 
not  attend  or  serve. 

4.  The  name  and  residence  o(  each  person  fined,  and  the  date 
and  amoimt  of  his  fine. 

The  return  and  certificate  must  be  filed  in  the  ofilce  of  tha 
commissioner,  who  must  also  record  therefrom,  upon  the  list 
originally  made  by  him,  the  date  and  amoamt  of  service,  per- 
formed by  each  person,  as  therein  set  forth. 

L.  IBSO,  cb. '940. 

I  1133.  [An'd,  1901.}  Co  in  miss  toner  of'jaroF*  to  aeleet 
trlBl  JoroFB)  bin  iceBpraJ  powepn. 

Trial  jurors  must  be  selected  by  the  commiRSioner  of  Jurora 
who  must  decide  upon  their  qualifications  and  eiemptioas  as 
prescribed  in  this  article,  under  the  supervision  aud  direction 
of  the  jnsttcefl  of  the  supreme  conrt  residing  in  the  county  of 
Ktnge.  After  the  general  list  of  jurors  has  been  completed  no 
person  thereon  shall  be  excused  or  taken  off  the  same  by  the 
commissioner  of  jnrors.  Tlie  justices  of  the  supreme  court  re- 
■Idhifr  in  the  county  of  Kings,  or  a  majority  of  them,  may  re- 
quire the  commissioner  of  jurors  to  Rcrutinize  and  revise  the 
general  panel  or  list  of  trial  jurors  for  the  county,  nnder  their 
■npervision  snd  direction.     For  that  purpose  the  commissioner  of 

Jurors  Bbnil  have  power  to  sumoioii  before  him  by  a  sahimeua 
isiied  under  his  hand  each  and  every  person  on  the  Bald  gen- 
eral panel  or  list  for  the  year,  and  in  each  year,  and  to  make 
taqulrtes  of  and  to  examine  him  oa  to  hia  competency  and  (iuall~ 
Ocation  to  serve  aa  a  trial  juror,  with  power  to  reject  and  take 
gas 
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off  the  Bald  general  panel  or  Het  sacb  p^raonn  ah  -ar^  not  rampe- 
tent  or  qualified,  or  are  not  to  be  fonad.  But  Hueh  persons  nball 
not  be  rejeeted  until  a  list  of  them,  stating  thp  cauRe  of  the  ro- 
jcetion  ol  each,  has  been  Buhmftted  to  and  approved  by  the  said 
juHtioes:  and  partial  lists  may  be  so  submitted  and  opprorpd 
from  time  to  time  as  the  work  proEreaiea.  Such  anbpoena  may 
be  served  by  mail,  or  peraonall}'  if  there  be  no  re«r>on"e  to  wrriee 
by  mail,  and  mnst  require  aueh  person  to  appear  betor?  the  ism- 
mlssioner  of  jurors  at  a  time  and  plaee  in  aurh  eounty  to  be 
mentioned  therein,  and  not  lens  than  two  flays  afrer  the  nerrloe 
tbereor.  to  be  examined  under  oath  touf^hinj;  bin  oompetmey 
and  qiialificHtinn  to  flervc  as  such  juror:  and  the  naid  mtnmia- 
sioner  of  jarors  is  aulhorized  to  administer  such  oath  and  anv 
wilful  false  answer  thereunder  shall  be  the  crime  of  perjury. 
If  the  person  so  summoned  fails  to  attend  extvpt  for  physieal 
disability,  or  if  he  refusea  to  be  Bwom  or  to  answer  any  perti- 
nent question  by  the  said  eommlssioner  of  jarors,  he  may  ba 
pnniriied  therefor  by  any  trial  Justice  of  the  supreme  eoart  sit- 
ting in  sueh  county:  and  all  the  provisions  of  title  two  of  chapter 
nine  of  the  (M>de  of  civil  procedure  are  made  appMosble  to  such 
iraae.  except  that  no  fees  are  rcfiutrod  to  be  paid  to  any  such 
person.  But  personal  servlee  shall  be  necessary  for  such  punish- 
ment. Bvery  person  so  summoned  must  present  any  exemption 
from  jnry  service  which  he  has  or  claims  under  sections  eleven 
hundred  and  twenty-six  and  eleven  hundred  and  twenty-seven 
of  the  code  of  civil  procedure,  or  «ny  other  low,  and  if  he  fails 
to  present  the  snme  he  shall  be  deemed  to  have  waived  Iha 
same,  aud  cannot  be  excused  therefor  thereafter  by  a  court  or 
Judge,  except  for  infancy,  alienage,  bad  charnctcr,  lack  of  ordi- 
nary inteltitrence  and  inability  to  rend  and  write  Ihe  English  lan- 
Kiiage  understandingly. 
I..  lOOI.  I'll.  BOO.    In  rllret  April  27.  IBOl. 

I  113S.  Id. I  to  receive  fee*  aad  flnea  fop  benefit  of  eaBatr- 
The  commisHioner  is  entitled  to,  and  must  collect,  for  a  <wpy 
of  a  paper  furnished  by  him,  the  same  fees  as  the  clerk  of  a 
court  of  record.  He  must  furoiab  a  copy  of  each  paper  filed,  or 
proceedinK  taken  in  his  otDce,  to  any  person  applying  therefor, 
and  payioK  the  fees.  All  the  money  received  by  him,  for  fees, 
or  fines  collected  from  trial  jurora,  or  otherwise  in  the  diactiarge 
of  his  duties  as  commisBioner.  mnst  be  accounted  for  by  him, 
and  paid  iuto  the  treasury  of  the  county. 

I  1134.  SQpervlnora  lo  provide  for  klM  expenaea,  etc. 

The  board  of  supervisors  of  the  county  must  provide  suitable 
rooms,  and  other  nccommodntlona,  for  the  uw*  of  the  commis- 
sioner of  jurors,  and  also  for  the  compeusation  of  his  ansiManls. 
clerks,  and  messcne-ers;  and  for  necessary  printing  and  adver- 
lisluK-  books,  stationery  and  other  articles,  required  for  the  con- 
venient discharge  of  his  duties. 

I  1I3S.  ABsesaarii  to  retnrn  pepsosB  liable,  and  oobbIb* 
■loner  to  aelect  Jarors. 

The  assessors  in  the  1'ity  of  Brooklyn,  and  of  each  town  In  the 
coonty  of  Kings,  or  a  majority  of  them.  must,  after  the  first  day 
of  Uay,  and  on  or  before  Ihe  first  da.v  of  July.  In  each  year, 

•J»4 
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retam.  to  the  coTnntiftsktneT  of  Jurore,  a  irritten  liflt,  under  his 
or  their  hBodH,  contalaiaK  the  iiameB  o(  all^rsona  Id  the  city 
or  town,  aa  the  case  may  be,  nho  are  liable  to  serve  as  trial 
Jnrora;  and  stating  the  OL'cuiuitioti,  place  of  busiDeHs,  and  resi- 
dence, ot  each  person,  as  fnr  as  those  particulars  can  be  cod- 
Taaieiitl;  ascertained.  The  omissiou  to  include  the  names  o(  one 
or  more  persons,  so  liable,  or  any  other  error  or  defect  In  a 
liat,  does  not  affect  the  valiility  of  an;  proceeding,  prescribed  In 
this  article.  The  commissioner  must,  wllhta  the  same  period, 
•elect,  from  the  persons  residinK  in  tbe  county,  suitable  persons 
to  serre  as  trial  Jurors.  la  making  the  returns  or  selection,  the 
asseesors  and  the  commiBsioner  respectively  must  tnke  the  names 
of  thoBc  persons  only,  whom  they  believe  to  be  qiiali&ed  to  serve, 
and  not  exempt  from  service,  as  trial  jurors.  A  list  of  the  names 
so  selected  must  be  made,  by  the  comminsloner,  in  a  book, 
■pecifying,  as  nearly  as  he  has  ascertained  the  fscts,  the  occupa- 
tion, the  place  of  business,  and  the  residence  of  each  person, 
including  the  town,  or.  in  tbe  city  of  Brooklyn,  the  wanl.  Iii  the 
list,  the  towns  must  be  arranged  alphabetically,  and  the  wards 
■umerically:  aiid  tbe  nomea  of  the  jurors  must  be  arranged 
alpbabetjcatly,  according  to  their  Humames,  each  under  tbe  name 
of  tbe  town  or  ward,  where  he  resides. 

I IISO.  'Wkn  comnlniiloB^p  to  pnbllali  notlee.  ttHd  rceclvc 
cTldeatte   of  ezeiaptloH. 

As  soon  after  the  first  day  of  June,  in  each  year,  as  the  com- 
mlsaioner  has  made  the  list,  he  roust  publish  a  notice,  for  at 
least  ten  days.  In  at  least  six  dally  newspapers,  published  in  the 
cmmty,  to  the  effect,  that  the  list  of  trial  jurors  fnr  the  year  la 
ready,  at  his  ofSce,  for  examination  and  correction.  He  must 
then  receive  evidence  ot  dlsqualificationH  or  exemptions,  and  must 
Diark  "  not  qualified ",  or  "  exempt ",  In  the  if.st,  opposite  tbe 
Dam*  of  each  peraon.  found  to  be  disqnaliSed  to  serve,  or  exempt 
(rom  serving  as  a  trial  juror,  as  the  case  retiiiires.  He  must  sIko 
record  therein,  tbe  ground  of  each  disqual ideation  or  exemption. 

U  lau,  ch.  322,  I  8.  igi'il. 

I  II ST.  Con»lulo*er  to  vrrpare  lint.  Bad  Blv  tP«iBiiPrlp(. 

On  the  first  Monday  of  August  in  each  year,  or  enrlier.  If  the 
corrections  can  be  earlier  made,  the  commissioner  must  prepare 
the  list  of  trial  jiirom  for  the  year,  by  copying,  fnim  his  biiok, 
the  names  of  all  persons,  who  appear  therein  to  be  liable  to  serve 
as  trial  jnrors,  with  the  proper  additions  of  each.  The  com- 
missloner  must  file  a  transcript  of  the  list,  verified  by  his  affi- 
davit, in  tbe  otBce  of  the  county  clerk. 

Id..  I  13. 

I   IISS.  SapplcBKBtal  Ilstn  sar  be  aflerwards  niBdr. 

Supplemental  lists,  containing  the  names  and  proper  additions 
of  persons,  subsequently  ascertained  to  lie  liable  to  serve  as  trial 
Jnrors,  may,  from  time  to  time  theri'after.  be  made:  and  tran- 
scripts thereof,  verified  as  preaiTiliPiI  in  the  Inst  section,  must 
bp  filed  in  like  manner,  by  the  commissioner.  Ballots,  containing 
those  names,  must  be  prepared  as  pri'scribii!  In  the  next  section, 
and  used,  in  like  manner  as  the  other  ballots  therein  speilfied,  for 
tbe  residue  of  the  Jury  year. 

Id..  I  13,  aai-d. 


g§  1189-42  JURORS  IN  c.  10,  t.  4, ».  3 

I   11S8.   BallotB  to  b«  prepared,  and  deporlted   In  box. 

Tile  commiasioDe^  muat  prepare  ballots,  bj-  writing  the  Qamea, 
ooDtaiced  in  the  list,  a  transcript  of  which  was  filed  in  the  office 
ol  the  couQtf  clerk,  with  the  proper  additionii  of  each  person, 
on  separate  pieces  of  paper,  which  must  be  unitorm,  as  nearly 
as  may  be,  in  appearance.  Un  the  second  Monda;  of  August 
in  each  year,  he  must  deposit  the  ballotH.  in  tbe  box  kept  by  him 
for  that  puriMtse,  and  must  place  bis  seal  upon  the  box;  wbere- 
upon  all  jury  ballots,  preriously  iti  use,  must  be  deHtroyed.  The 
boi  muEst  be  constructed  with  flu  spertut*.  larg«  enough  only  to 
conveniently  admit  the  band  of  tbe  person,  by  whom  the  ballots 
are  to  be  drawn:  and  the  aperture  must  be  provided  with  a  cover, 
BO  arranged  as  to  be  conveniently  sealed,  when  closed. 

Id.,  i  11. 

Wta«(    olBcPra   (o   ntlend    dravrtntri 

—  -   t  seasonably  notify  the  Justtees  of  the 

supreme  court,  residing  in  tht  county,  and  the  county  judges 
to  attend,  at  his  offli.T.  on  a  day  dpsignated  by  hira,  not  less  than 
fourteen  nor  more  than  twenty  days,  before  the  day  appointed 
for  holdiuft  a  term  of  a  conrt  of  record  in  the  county,  at  which 
issues  of  (act  ore  triable  by  Jury,  in  order  to  witness  and  assist 
iij,  the  drawing  of  trial  lurors,  for  that  terra.  The  number  of 
trial  jurors,  to  be  drawn  for  each  term,  may  be  fiied  by  the 
judge  who  is  to  preside  at  or  hold  the  term,  by  an  order  under 
bia  hand,  delivered  to  the  commissioner.  If  the  number  has  not 
been  so  fixed,  at  llie  time  of  the  drawing,  one  hundred  and  thirty- 
two  trial  jurors  muat  be  drawn  for  the  term. 
L.  isaa.  tb.  94e. 

^  1141.  [Am'd.  IBBS.]  Proeredlnca  prellmlnarr  4o  4raiHB«. 

If  two  or  more  of  the  jodges  or  justices  specified  in  the  last 
section,  attend,  the  com niiKiJ oner,  or  in  catie  of  his  absence,  his 
chief  clerk,  must  break  the  seal  of  the  box  contatnlnir  the  ballota, 
open  it.  and  exhibit  the  ballots  for  their  inspection,  together  with 
bis  original  and  each  snpplemental  liHt  of  trial  jurors,  and  also 
the  verified  transcripts  thereof,  filed  in  the  county  clerk's  office. 
The  ballots  containing  the  names  of  trial  inrora,  excused  from 
service,  for  the  whole  or  a  portion  of  a  previous  term  of  a  coart 
of  record  in  the  county,  which  have  not  already  been  replaced 
in  the  box.  to  he  redrawn,  must  then  be  replaced  therein;  and 
the  judges  and  justices  atlendiug  the  drawing,  must  take  cnre 
when  the  seal  is  broken,  that  they  are  eo  replaced.  If  a  supple- 
mental list  has  been  made,  and  a  transcript  filed  since  the  last 
drawing,  ballots  containing  the  names  appearing  therein,  must, 
at  the  same  time,  be  placed  in  the  box.  The  judges,  justices  and 
the  commissioner,  or  in  case  of  his  absence,  his  ehiet  clerk,  or 
Q  majority  of  Ihcm,  must  appoint  one  of  the  attending  offlcers 
to  draw  the  ballots  from  the  box.  and  another  to  checkmark  the 
drawing,  as  it  proceeds,  upon  a  copy  of  the  lists,  transcripts  Of 
which  have  been  filed  with  the  county  clerk, 

L.  IgBfi.  rb.  MS, 

i  1142.    Dravrlnvi  bow  oondncted. 

The  commissioner,  or  in  case  of  his  absence,  his  chief  clerk. 
must  then  shake  the  box  containing  the  ballots,  so  as  to  thor- 
oughly mix  them.  The  person,  appointeil  tor  that  purpose,  must 
then,  without  seeing  the  name  contained  in  any  ballot,  pnblictj 


c.  10,  t.  4,  a.  3  KISOS  C^OUNTY.  §§  1143-46 

draw  ouc  ballot  from  the  boK,  and  read  aloud  the  contents 
thereof.  If  the  drawing  ie  for  trial  jurors,  to  Berre  in  the  eity 
i-ourt  of  Brooklyn,  and  the  pereon  drawn  does  not  reside  in 
that  city,  the  ballot  must  be  retomed  to  the  boi;  but  if  he  re- 
aides  in  that  city,  or  if  the  drawing  la  for  trial  jurors,  to  serra 
in  another  court,  the  person.  ai]|K)inted  to  checkmark  the  drawing, 
must  place  opposite  the  name  of  the  person  drais'o,  upon  the 
copy  of  the  Kste,  the  figure  1.  The  ballot  must  then  be  deposited 
in  a  second  box,  provided  for  that  purpose,  and  ciiustriitrted  lik« 
the  first  box.  Another  ballot  must  then  be  drawn,  in  like  manner, 
from  the  first  box;  and  the  same  process  must  be  repeated,  until 
the  reqni!>ite  number  haH  been  drawn;  except  that  each  name 
must  be  eheekmarked  in  its  numerical  order. 

I  1148,      C«rt1flcatc   to   be   mvde,   nnd   b(»sCB  BeAlcd   np. 

When  the  drawing  is  completed,  the  commissioner,  or  in  case 
of  his  absence,  his  chief  clerk,  and  the  judges  by  whom  it  was 
conducted,  must  sign  a  minute,  at  the  end  of  the  copy  of  the 
lists,  upon  which  the  checkmarkH  have  been  mfldp.  setting  forth 
that  the  trial  jurors,  whose  names  are  contained  therein,  were 
duly  drawn  by  them,  (or  the  court  and  the  term  therein  specified, 
in  the  order  denoted  by  the  figures.  The  judges  must  then  close 
each  bos;  and  place,  upoD  the  cover  thereof,  their  seals,  which 
must  not  be  broken,  except  when  necessary  for  a  subaeijueut 
drawing. 

I  1144.  Bnbseqiieut  dmTrlnari  how  eondncted. 

The  proceedings,  upon  each  subsequent  drawing,  are  the  same; 
but  the  list  must  be  checkmarhed  with  numbers,  commencing 
with  the  number  next  in  order,  after  the  last  number  used  at  the 
preceding  drawing. 

L.  I8S8.  rb.  322.  I  IP. 

I  114B,  Prcceedlusra  when  flrat  boa  exkBoaled. 

After  all  the  ballots  have  been  drawn  from  the  first  box,  and 
deposited  in  the  second  box.  the  commissioner  must  make  a 
new  list,  by  copying  the  lints  used  upon  the  preceding  drawiugK. 
omitting  the  checkmarks.  He  must  then  correct  it.  by  properly 
Indicating  each  person  who  has  been  found  to  be  disqualified, 
exempt,  dead,  or  not  resident  within  the  county;  and  each  person, 
who  has  been  excused,  and  for  what  time.  Thereafter,  when 
trial  jnrors  are  drawn,  the  ballots  mnst  be  drawn  from  (he 
second  box;  the  names  must  be  chcckmarked  on  the  corrected  list; 
and  the  ballots  not  nsed  must  be  deposited  in  the  first  box;  cx- 
CH>t  that  where  a  ballot  is  drawn,  containing  the  name  of  p 
pereon  indicated,  on  the  corrected  list,  as  disqualified,  cieinpt. 
dead,  or  non-resident,  it  must  be  destroyed;  aud  a  ballot,  con- 
taining the  name  of  a  person  who  has  been  excused,  for  a 
period  then  unexpired,  must  be  returned  to  the  box  from  which 
it  was  drftwo,  witboot  cbeekmarking. 

Id..  I  20. 

I  1148.  [An'd,  18»1.]  CommlBHlonep  to  tramnlt  panel  1o 
■berlBf  nbertff  to  notify  Jnrorn. 

Immediately  after  each  drawing  of  trial  jurors,  the  commis- 
aioner  or  In  case  of  his  absence,  his  chief  clerk  must  prepare  a 
panel  verified  by  Wb  affldavit.  containing  the  namee  of  the  jurott 
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drawu.  with  the  proper  additions  ot  eaoh,  anil  stating  tor  what 
coort  and  for  what  term,  they  were  dnwD.  He  must  transmit 
the  panel  to  the  sheriff  of  the  county,  who  must  keep  it  on  file 
in  iiis  office  for  public  inspection.  The  commissioner  must  forth- 
with notify  each  Juror  named  therein  to  attend  the  term  for 
which  he  was  drawn  by  nerving  upon  him  a  notice  to  that  effect 
addressed  to  htm.  The  notice  may  be  serred  personally  or  by 
ieaviDK  it  at  the  Jnror's  residence  or  usual  place  ot  business  witL 
a  person  of  proper  age  and  discretion.  It  must  specif;  the  days 
daring  which  the  juror  la  required  to  be  present;  and  it  nuty 
eoutmn  copies  of  such  portions  of  this  article  es  the  commisstonor 
deems  proper. 


The  tbirty-sii  trial  jurors  first  drawn  for  a  term,  or  such  other 
number  as  the  jlldKC  appointed  to  liold  or  prexide  at  the  term, 
directs  must  be  notified  to  be  present  during  the  first  six  days 
of  the  term,  and  the  thirty-sii  trial  jurors  next  drawn,  or  such 
other  number  as  the  Jiidire  direetw,  must  be  notified  to  be  present 
dnrine  the  next  six  days  o(  the  term,  and  a  Mhe  number  during 
each  aucceedius  aix  days.  The  judge  holding  or  presiding  at 
the  term,  may  in  his  discretion,  on  the  application  of  a  trial 
Juror  excuHc  him  from  the  wliole,  or  a  part  ot  the  time  of  service 
rcquire<l  of  him.  The  judge  may  also  change  the  time  of  service 
of  a  juror  to  r  later  day,  during  tho  sanie.  or  a  subMiKiueiit  term 
of  the  court.  Eacli  juror  whose  time  o(  service,  is  elisngcd  to  a 
day  certain  muHt  attend  at  the  opening  of  court  on  that  day,  and 
thereafter  until  discharged,  without  further  notice.  If  he  fails 
iio  to  lie)  he  is  llnl>le  to  the  same  punishment  as  it  he  had  been 
personally  notified  by  the  rommisnioner  to  attend  the  term,  and 
to  be  present  on  that  da.v.  The  cli-rk  of  the  court  must  enter  In 
R  bonii  licpt  for  tlinl  purpose  the  name  ot  each  juror  who  is  so 
excused,  or  whose  time  of  service  is  changed. 

i  1148.  [Am*d,  liWl.]  Sherm  to  nuike  return  of  Jorors 
Botlfleil, 

Bef<'re  the  commencement  of  each  term  of  a  court  for  which 
trial  jurors  have  beeu  drawn,  as  prescribed  in  this  article,  the 
commissioner,  or  in  case  of  his  absence,  bis  chief  clerk,  must 
file  with  the  clerk,  ihe  panel,  or  a  t-opy  of  the  panel,  with  a 
reliirti.  under  his  band,  indorsed  thereupon  or  annexed  thereto, 
.ihowinu  the  names  and  additions  of  each  juror  notified,  the  days 
duriiL)-  wliich  he  was  notified  to  attend,  and  the  manner  in  which 
he  was  notified. 

i  1141).  Conrt  mnr  ftl  any  livke  «rder  >  new  panel.  Hovr 
drana. 

At  any  time  during  the  sitting  of  a  term  of  a  court  of  record 

in  the  county,  the  court  may  direct  an  additional  number  of  trial 
jurors,  to  t>e  drawn  for  that  term.  The  order  must  specify  the 
number  to  be  drawn,  nnd  the  time  of  drawing.  The  drawing 
must  l)e  condueted  as  prescribed  in  seclJous  1141,  1142.  and  1143 
Of  this  act,  except  that  notice  is  not  required.  The  commis- 
■loner  must  forthwith  notify  each  juroc  drawn,  by  such  ft  notice 
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as  the  coutt  directs,  to  ftttend  the  term,  at  the  time  spedGed  in 
the  order. 

I  1I80.  [Am'd,  ]Bfi6.]  Jorora  !■  certata  apeelal  prweeed- 
tMTa- 

In  a  special  firoceediuB  pendlngr  before  a  coanty  Jadge  of  Kings 
coimtf,  tn  which  a  trial  Jury  1b  necessary,  the  judge  may  im- 
panel a  }ary  fiom  the  trial  jurors  who  are  seiring  at  the  time 
in  the  county  conrt  of  the  county.  If  there  are  no  jurors  serving 
in  the  county  court  the  judge  may  make  nn  order  requiring  the 
commisBloner  of  Jurors  to  draw  the  number  of  trial  jurors,  des- 
ignated therein;  whereupon  the  commissioner  or  <n  case  of  his 
abseoce,  his  chief  clerk,  must  draw  the  requiaite  number  and  the 
commissioner  munt  notify  them  as  prescribed  in  this  article  for 
drawing  and  notifying  other  trial  jurors. 


I  llBl.  [Am'd,  1»01.]  Compeniuttlan  to  Jad«eB,  etc.,  f»r 
•erriCBH  nnd^r  tlitB  artlele. 

The  board  of  snperyisors  of  the  county  must  allow  to  each 
jDdge,  including  each  justice  of  the  nupreme  court,  for  the  ser- 
Tice  performed  by  him,  as  prescribed  in  this  article,  such  com- 
pensation, as  the  board  deems  reasonable  and  proper.  Such  com- 
pensatiOQ  at  the  sum  allon-iid  aud  established  for  justices  of  the 
supreme  court  prior  to  the  year  nineteen  hundred  and  one  is  con- 
tinued; except  that  from  and  after  July  first,  nineteen  hundred 
and  one,  It  may  be  Increased  In  amount  to  a  sum  not  to  exceed 
the  amount  now  paid  for  additional  i-ompensatlon  to  the  justices 
of  the  supreme  fourt  resident  in  the  first  judicial  department. 
The  board  ot  estimate  and  apportionment  of  the  city  of  New  York 
may  so  fix  the  same,  and  shell  raise  and  provide  the  money  to 
pay  the  ssid  compensation. 

U  IMl,  fb.  390.    In  rttert  April  S,  lOOl, 

I   1152.   Co«r(  of  record   to  Oae  Jnpors  for   noii-a.tt«nd- 

Where  a  person,  duly  drawn  and  notified  to  attend  a  term 
ot  a  court  of  record,  as  a  trial  juror,  fails  to  attend,  at  the  time 
qtecificd  in  the  notice,  or  from  day  to  day,  the  court,  at  that 
term,  mnst  impose  upon  bim  a  fine  of  twenty-five  dollars,  for 
each  day  that  he  fails  so  to  attend.  This  section  applies  to  a 
apedaJ  juror,  as  well  as  to  an  ordinary  trial  juror.  ' 

I^   ISSa.  ch.   323.  f  as.  iDi'd.    S«fl  p«t,   I  1104. 

1  11S8.  Joror  mm-f  also   ■>«  arrested,  and   coiapelled   to 

Where  a  person,  duly  drawn  and  notified,  falls  to  attend  and 
serve,  ot  a  term  o(  a  court  of  record,  as  required  by  law,  without 
having  been  excused,  the  court,  besides  Imposing  a  flue,  as  pre- 
scribed in  the  last  section,  may  direct  the  sherlR  to  arrest  him, 
and  brine  him  before  the  court:  and,  when  he  has  been  so 
brought,  it  may,  in  its  discretion,  compel  him  to  serve. 

I  1164.  [Am'd,  1S9II.]  CommlHloner  to  notlfr  Jnrora  flaed 
to  appear)  koard  tor  remlaalon  aad  enforcemeat  ot  lines. 

The  commissioner  of  jurors  must  cause  a  notice  to  be  served 
■apoh  each  delinquent  trial  juror,  returned  as  having  been  fined. 
Stating  the  sum  in  which,  and  the  terra  at  which  he  was  fined, 
and  requiring  him  to  show  cause,  If  he  has  any,  before  the  board, 
^edfied  in  tluf  section,  At  the  commissi  oner' b  office.  M  B  daj. 
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not  less  than  three  days  thereafter,  and  at  an  hour  9peclfi«d  in 
the  notice,  why  the  fine  should  be  remitted.  The  commiMiouer 
must  notify  the  justiL-es  of  the  supreme  court,  reaiding  in  th« 
county,  and  the  county  judges,  to  attend  at  the  same  time  and 
place,  and  act  with  him  as  a  board,  for  the  remissiou  and  en- 
forcemeot  ol  jury  Sues.  It  is  their  duty  to  attend,  and  act 
accordingly.  The  commiBsioner,  and  two  ot  those  Justices  or 
judges,  couatitute  a  quorum.  The  board  may.  in  its  discretion. 
bear  testimony;  and  it  may,  from  time  to  time,  adjourn  the 
meeting,  or  the  bearing  or  final  disposition  of  a  particular  caae. 
It  may  remit  the  whole  or  any  part  ot  a  fine;  but  a  fine  shall 
not  be  remitted  or  reduced,  unless  the  person,  upon  whom  it  has 
been  imposed,  or,  if  a  reason  satisCactory  to  the  board  Is  g  Ten, 
why  his  ntti davit  cannot  be  furnixhed,  another  person  in  hU 
bebolt.  makeii  and  files  with  the  commissioner,  an  affidavit,  stat- 
ing the  grounds,  upon  which  a  remission  or  reduction  is  claimed. 
Each  affldavit,  so  filed,  must  bp  kept  open  to  pnblic  Inspection. 

L.  ISM,  cb.  Me. 

)  IISK.  Comniaktoner  to  collect  flnea,  and  to  muke  relarn 
of  onpBld  llnesi  precept  therenpon. 

Th?  commissioner  of  jurors  must  receive  each  Sne.  paid  or 
collected,  as  prescril>ed  in  this  article.  When  ten  days  hnre 
expired,  since  the  final  disposition  ot  a  case  by  the  board,  the 
*ssioner  must  file,  in  the  odlce  ot  the  cleric  of  the  court,  a 
,    containing   the    name    of   each   juror   fined,    whose    Ane 

_.. ls  unpaid,  and  a  statement  ot  the  sum  remaining  unpaid. 

The  clerk  must  thereupon  issue  to  the  commiBsioner,  a  precept, 
under  the  sen!  oC  the  court,  specifying  the  name  of  each  person 
fined,  and  the  amount  ot  his  fine  remaining  unpaid:  and  com- 
mnnding  the  commissioner  to  levy  and  enforce  coilection  of  each 
flue,  and  to  return  the  precept,  with  his  doings  thereupon,  within 
ninety  days  after  the  receipt  thereof.  For  the  purpose  of  collect- 
ing a  fine,  the  commis''ioner  must  levy  upon  and  sell  the  personal 
property  of  a  person  fined,  with  like  effpct,  and  subject  to  the 
same  proristons  ot  law.  as  where  a  sheriff  levies  upon  and  sella 
personal  property,  by  virtue  of  an  execution,  issued  upon  a  judg- 
ment of  a  court  of  record. 

L.  I8D8.  cb.  SZS.  I  W.  ind  pirl  at  |  »,  ai  Bm'd  bj  U  IMS,  cH.  SSI.  |  4. 
«Ba  I,,  18T1,  cb.  7**,  I  2. 

<t  collected  under  preo«ptt 

The  commissioner  must  return  the  precept,  according  to  Ita 
commaod.  to  the  clerk  of  the  court  issuing  it.  If  he  tails  ao  to 
do,  the  court  may  enforce  the  return,  by  attachment  for  contempt. 
Wht>n  the  precept  is  returned,  the  clerk  must  make,  in  the  docket 
of  judgments  kept  by  him.  the  same  entries,  as  nearly  as  may 
be,  with  respect  to  each  unc<illectpl  fine,  as  if  it  whs  a  final 
judcment  rendered  in  an  action.  When  the  entries  have  been 
made,  the  fine,  with  interest,  Iwcomea  a  lien  upon  the  real  prop- 
erty of  the  person  fined,  as  if  it  was  recovered  by  a  judgment 
In  the  same  court:  and  an  execution  to  collect  it  may  be  issued, 
directed  to  the  sheriff  of  the  county  of  Kings-  as  "pon  a  jodg- 
ment.  The  commissioner  has.  in  relation  to  the  execution,  and 
the  satisfaction  of  the  fine,  a'l  the  powers  ot  the  attorney  tor 
a  party  recovering  such  a  judctment.  In  relation  to  the  judgment, 
and  the  execution  issued  thereupon. 

Ii,    ISBG,   ch.    046.  I 

»00  ,  ..Hli^lc 
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I  IIBT.  Wk«a  Ilea  Uaekarse*. 

The  lien,  created  by  Buob  a  docket,  miut  b«  diachaTged,  by  the 
conntj  clerk,  on  filins  with  him  the  coDuaissioner's  certificate  of 
parment. 

I  IISS.  OoMMlMloner,  etc^  oarraptlr  oailttlaK  name,  Is 
K>llty  of  felonr- 

If  the  commiBsioner  of  jurors,  or  either  of  h]H  aasiBtantB,  or 
a  clerk  or  other  person,  employed  bf  him,  corruptly  and  without 
sufficient  cause,  omits  the  name  of  a  person,  duly  drawn,  Irom 
a  panel  of  trial  jurora.  or  the  ballot,  containing  the  name  of 
Bnch  a  person,  from  either  of  the  boxes  prescribed  in  this  article; 
or,  directly  or  indirectly,  receiyea  a  fee,  reward,  compensation, 
or  adyantage,  in  consideration  of,  or  as  an  inducement  to  inch 
an  omiasion:  be  is  guilty  of  a  felony,  and  abatl,  on  conviction, 
be  punished  by  imprisonment  in  a  State  prison,  for  a  term  not 
less  than  two,  nor  more  than  five  years. 

U    ISQI.    cb.    3'^,    {  4. 

I    llSa.    Commlsaloner'B    other    wllfBl    nevleet.    s    mlsde- 

A  wilfnl  omiasion,  by  the  commiBsioner,  oC  a  duty  required 
of  him  by  this  article,  other  than  that  spedGed  in  the  last  sec- 
tioD,   ia  B  misdemeanor. 

L.  1M>X  cb.  821,  I  8. 

I   1160.  GlTtns  fal»e  InfoFnatlon,  or  aiippreaBlaK  ■«»««, 

A  person,  to  whom  application  is  made,  within  the  county  of 
King^,  by  an  asaeasor.  or  by  the  commissioner  of  jurors,  or 
either  of  his  assistants,  fur  information,  as  to  a  fact,  upon  which 
the  liability  of  himself,  or  any  other  person,  to  serre  ns  a  trial 
juror,  depends,  and  who  refuses  to  ftive  information  relatinjt 
thereto,  which  he  can  ftive.  or  knowingly  (rives  false  information 
relating  thereto:  or  a  person  who  knowingly  makes  to  en  asses- 
sor, or  to  the  commissioner  of  jurors,  or  a  person  acting  by  his 
authority,  a  false  representation  an  to  the  identity,  residence,  or 
any  other  matter,  relating  to  a  juror,  duly  drawn,  and  placed 
on  a  panel  to  be  notiScd;  or  who  bnowingly  retains,  conceals. 
suppresses,  or  wilfully  destroys,  a  notice  to  attend,  left  at  the 
residence  or  place  of  business  of  another,  who  haa  been  drawn 
as*  trial  juror,  is  guilty  of  a  misdemeanor. 

L.    1B38.    Fb.    S22,    I  «. 

I  1161.  Penklly  for  phralcliiii  ct-vlnc  talae  pertlllca.te. 

A  phyaicien.  who  knowingly  gives  a  false  certiflcete.  or  makes 
ft  falM  representation,  for  the  purpose  of  enabling  or  assisting  a 
person,  to  be  discharged,  excused,  or  exempted  from  service,  as 
■  trial  juror  in  the  county  of  Kings,  Is  guilty  of  a  misdemeanor. 
1  lies.  OonmlaBloDer  lo  report  and  pay  over  moner* 
The  commissioner  of  jurora  must  make  a  yearly  report  to  the 
board  of  supervisors,  of  all  proceedings  had  before  him,  or  b; 
him,  in  the  discharpe  of  his  duties;  and  he  must  pav  over  to  the 
connty  treasurer,  at  least  once  in  each  three  months,  all  money 
in  hfa  hands,  which  he  has  received  aa  commissioiier. 
u  ina.  A.  laa,  t  *«■ 

•  lb*  vorl  "  «  "  omitted. 
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TITLE  T. 
Trial  by  jury. 

•  1.  roTiiutlon  of  ttaa  }di7. 
2.  Tba  lerdlct. 

ARTICLE    FIRST. 

Formation  of  thejurj/. 


ftvm  tblid  b(B 


allowed  ti 
_  pons!  "«! 

I  1I03.   Clerk  to  prepare  ballvtB   of  JiiFora  tar  trial. 

At  the  opening  of  n  term  o(  a  court  of  roeord  nt  which  Ubuw 
of  fact  are  to  be  tcieci  by  jurj,  the  clerk  miiBt  cnitse  ballots,  nnt- 
forin,  MS  ncBrlj  as  mnr  be,  in  appearunfc,  lo  be  prepared,  by 
writing  the  name  of  eacli  person,  returned  to  the  (prm  hh  a  trial 

eror,  with  his  iiroper  nddiliimB,  on  a  separnte  piece  of  paper. 
e  mnst  roll  up  or  fold  each  ballot,  in  the  Bume  manuer,  aa 
nearly  as  may  be,  so  aa  to  reaerable  the  others,  and  so  tlmt  the 
name  is  not  viBlble.  The  boliota  must  be  deposited  lo  a  sufficientt 
boT.   from   which   they   must   be   drawn,   as   prcacnbed   in   thla 

a  R.  a.  420.  I  G9  (£  Edm.  «S8). 

I  1194.  Clerli    to    draw    ballot". 

When  an  iaaue  of  fact,   lo  be  tried  by   a  jury,  is  brought  to 
trial,  the  clerk,   under   the  direction   of  the  court,   nmat  opeiifr 
Graw   out  of  the  box,  as  many  of  the  ballots,  one  after  another, 
as  are  suflident  to  fonn  a  jury. 
Id.,  I  60. 

I  119B.  Mode  of  drawtnv  ballots. 

Before  the  first  ballot  Is  drawn,  the  boi  moat  be  dosed  and 
well  shaken,  bo  rb  thoroughly  to  rnli  the  ballots;  and  the  clerk 
must  draw  each  ballot,  without  seemir  the  ''?'»«  "(;'"tS J*  i.t^ 
of  Ibem,  through  nn  anerlnre,  made  in  the  lid  of  the  box,  Urge 
enough  only  to  admit  bis  hand  conTenieDtly. 

"■■»«•  -» 


I  llflO.   (Am'd,    1883.]    PcraoBs    4rKWH,    cte.,    to    form    the 

The  Srat  twelve  peraoDs  who  appear,  as  their  Dames  are  drawn 
and  ended,  aud  are  approved  as  indifferent  between  the  parties, 
and  not  discharged  or  excused,  must  be  SMoru,  uutt  cuuElitute 
the  jury  to  li'y  the  issue.  Persons  shall  be  disciuulifled  trum  slt- 
tlug  as  Jurors  if  related  by  cousunBiiinit;  or  o^^uitj  to  a  parUr 
to  the  isaue  In  the  same  crscs  in  which  judges  are  diBqualified. 
The  party  related  to  the  Jnror  mtist  raise  the  objection  t>e(ore 
the  case  is  opened:  but  any  other  party  to  the  Issue  may  raise 
the  objection  within  six  months  from  the  date  of  yerdict. 

S  R.  a.  420,  I  fll;   L.   1883,   cb.  231. 

I  tlWT.  Bnllots  drairn,  irben  to  kc  deposited  Is  s  Beoond 
box. 

The  ballots,  containing  the  names  of  the  Jurors  so  sworn,  must 
be  then  deposited  in  another  box,  and  there  kept,  apart  from  the 
other  tuiUots,  until  that  jury  is  discharged. 

U.,  I  OS. 

I  11«8.  Id,|  wkea  to  bo  returned  to  the  flrat  box. 
After  tk»t  JOry  Is  discharged,  the  bnllols  conlaining  their' 
namcB  must  be  again  rolled  up  or  folded,  as  preserilied  in  section 
U63  of  this  act,  and  returned  to  the  box  from  which  they  were 
Ant  taken;  and  the  same  course  must  be  pursued,  as  often  as  aa 
i«eue  is  brought  to  triul  by  a  Jury. 

Id..  I  as. 

I  1160.   BnllotB  of  abflpBteea,  tin.,  to  be  retnrBed  t*  Urat 


■erviug  on  that  trial,  must  he  ngnln  rolled  up  or  folded,  in  the 
tame  manner  ns  before,  and  returned  to  the  box,  containing  the 
nndrowD  ballots,  as  soon  ns  the  jury  ia  sworn. 
Id.,  I  m. 

I  IITO.  New  iarr  minr  be  draivB  ivlille  flmt  !■  enpnael- 
led. 

If  an  issue  is  brought  to  trial  by  a  jury,  while  a  jury  is  em- 
panelled in  another  cause,  at  the  same  term,  and  not  theu  dis- 
charged, the  court  may  order  a  jury,  for  the  trial  of  that  issue,  to 
be  drawn,  out  of  the  box  eontnluing  the  ballots  then  undrnwn: 
bnt.  in  any  other  cose,  the  ballots,  containing  the  names  of  all 
tiic  trial  jurors,  retnrnni  at,  and  nlleiidiufc  the  term,  mitst  be 
Alaced  together  in  the  same  bos,  before  a  jury  ia  drawD  there- 
Id..  I  M. 

I  lin.  tAm'dt  If^TS.]  IVhen  tBleBBten  to  be  priienred,  or 
Jnrora  drawn  tron  third  bos. 

If  a  sufficient  nnmber  of  furors,  duly  drawn  and  noUfied,  do  not 
attend,  or  cannot  be  obtained  to  form  a  trial  jury,  the  court 
may.  In  any  county  except  Westchester,  direct  the  sheriff  to  re- 
Quire  the  attendance  of  snch  n  number  of  Inlesmen.  from  the 
byntandera.  or  from  the  county  at  large,  qnalilied  to  aervp  aa 
trial  Jurors,  as  <t  deems  sufficient  for  the  parnose.  In  West- 
dintei  county,  tbe  conit  must  direct  the  aheriS  to  draw  a  aula- 
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cieot  number  of  ballots  from  the  StBt  box,  sp^ified  Id  section  tm 

hundred  and  thirtf-eigbt  at  thia  act,  if  there  is  not  a  sulHcU'uf 
number  of  ballots  remalnins  therein,  to  dran  the  residue  from 
the  aecoiiU  box,  specified  in  section  ten  hundred  and  fifty-one  of 
this  net.  In  any  other  county,  except  New-York  and  KinKS,  ft 
ma)',  in  its  discretion,  instead  of  direetlug  him  to  require  tales- 
men to  attend,  direct  him  to  draw  a  sufficicut  number  of  balliMB 
from  the  third  box,  specified  In  section  ten  hundred  and  fifty-twa 
of  this  act.  In  either  case,  the  sheriff  must  notify  the  persons 
thus  drawn  to  attend  forthwith,  or  upon  a  day  flicd  by  the  court. 
If,  for  any  reason,  a  sulEticut  number  of  jurors  to  try  the  issue 
is  not  obtained,  from  the  persons  notified,  under  an  order  mad? 
as  prescribed  in  this  eecdon,  the  court  may  make  another  order, 

or  BuccesslTt  orders,  until  a  — "-s  — '  >---  '-     .--r.  .. 

in  makiuK  each  order,  the  cou 
as  in  making  the  first  order. 

I  IITZ,  'Wben    (nlrsmea    to    be    yrscared. 

In  any  county,  except  New-York,  Kings,  or  Westchester,  the 
court  may  also  direct  Ihe  sheriff  to  require  the  attendance  of  aucl* 
«  number  of  qualified  talesmen,  for  tnc  trial  of  an  issue  of  fact, 
as  It  deems  sufficient,  where,  by  reason  of  one  or  more  juries 
being  empanelled,  or  for  any  other  reason,  no  ballot  r^maius  un- 
drawn; or  where,  in  consequence  of  jurors  tteins  set  aside,  » 
juror  cannot  he  obtained,  for  the  trial  of  that  issue,  from  tha 
list  of  those  returned. 

Part  of  Id.,   I  SB. 

I  11T3.  If  skpFls  Is  a  pBrtr.  comrt  may  aiipolnt  a  verson 
t«  act  for   hln. 

If,  In  n  case  specified  in  the  last  two  sections,  the  sheriff  is  a. 
party  to  the  issue,  the  court  must  appoint  a  disinterested  pervon, 
to  act  In  place  of  the  sheriff.  For  thdt  purpose,  the  person  aa 
appointed  posaeHses  nil  the  powers,  and  ia  subject  to  all  the 
duties  and  llnbilltipn  of  the  sherifT,  with  respect  to  the  matters 
specified  in  (hose  sections, 

I  1174.  Dntr  of  slipris  and  of  taleamcD. 

The  sherilf,  or  person  appointed  iiy  the  coort,  mnst  notify  the 
requisite  nomber  of  persons  to  attend,  and  make  return  thereof, 
as  preRcribed  in  seelion  1048  of  this  act:  eicept  tbnt  each  per- 
(ton  muBt  be  required  to  attend  forthwith,  BJach  person  so  noti- 
fied must  attend  forthwith,  and,  unless  eicuaed  by  Ihe  court  or 
set  aside,  must  serve  as  a  juror  upon  Ihe  trial.  Tor  a  iiPKlect  or 
refusal  so  to  do,  he  may  be  fined,  in  the  same  manner  as  a  trial 
juror,  regularly  drawn  and  notilii'd.  an  prescribed  In  this  ehapten 
and  he  is  subject  to  the  same  exceptions  and  challenges,  as  any 
other  trial  juror. 

M.,   i   6S. 

I  11TB.  [An'd,  18TT.]  Jury  coin»r*eat,  altkooKh  contala- 
%mM  only  part  or  aone  of  orl^nal  paoel. 

It  is  not  a  Talid  objection   to  a  jury,  procured  as  preacribed 
In  the  laat  four  sectiona,  that  it  contains  none  of  the  jurors  orig- 
inally returned  to  the  term,  or  is  only  partially  composed  ot 
sneh  jurors. 
lUnialBdar  of  M,,    |  K,   cxtwidad. 


thou  siy  Budiii 
challeiike  not  i 
the  triipM  ^x 
L.  11^.  «k.  '4S4 


nptorr   ck>IlMS*s  la  k  vIvU 


loweA   beoBPae   i 


Is  Jiot  a  good  canse  of  challenge,  t 

Jurorii,  In  an  action  in  a   '     * 

drew  them  is  a  party  to,  d. 
■r  attorney  (or,  or  related  t< 


trial  Jurorii,  in  an  action  in  a  court  of  record,  that  the  c 
who  drew  them  is  a  party  to,  or  interested  in  the  acllOD,  (" 


S  B.  fl.  4S0,  I  H  (3  Edm.  «31). 
f   11T6.    Ko    obBlle*B«   allowed   beeanae   vBecr  Batlti>tBa 
la  a  vartn  eta. 

It  li  not  a  good  cause  of  challenBe  to  the  panel  or  arra;  of  trial 
Jurors,  in  an  action  in  a  court  of  record,  that  they  were  notlSed 
to  attend  by  an  officer,  who  is  a  party  to.  or  interested  in,  the 
action,  or  related  to  a  party:  unless  it  is  alleged  in  the  challenge, 
and  ia  establiahed,  that  one  or  more  of  the  jurors  drawn  were 
not  notified,  and  that  the  omisBion  was  inteutioaal. 


I  IITS.  Cliallcnarc  la  peaal  a«tl»Ba. 

at  record,  o;.  

t  a  Kood  cause  of  challent 


penal  action,  in  a  court  of  record,  or  not  pf  record,  to  r^ 
_.  .  i  Bum  o(  money,  it  is  not  a  Rood  cause  of  challenge  to  »■ 
trial  Jnror,  or  to  an  oSicrr  who  noticed  the  trial  jurors,  tbat  tbe 


juror  or  the  officer   ia   liable   to  pay  taies,  in   a   city, 
connty,  which  may  be  beoeSted  by  the  recovery. 
M..  I  as.     B«,  il»,  I  K.  8.  6el,  I  3  (£  Bdm.  BTl). 

f  1180.  [Aa'd,  18T7,  1001.]  Challeavea  hoi*  tried.  Kxeev 
tloaa  to  aad  fctIcw  of  the  detcrnil nation  of  the  eoart,  fn 
reference  thereto. 

An  abjection  to  the  qualifications  of  a  juror  la  available  only 
upon  a  ehallenge.  A  challenge  of  a  inror,  or  a  ebaileniie  to  the 
panel  or  array  of  jurors,  must  be  tried  and  determined  by  the 
court  only.  Esther  party  may  except  to  the  determination,  and 
it  may  be  reviewed,  upon  a  question  of  fact,  or  a  question  of  law, 
or  both,  as  where  an  issue  of  fact  presented  by  tbe  pleadinga  ia 
tried  by  the  court;  en^pt  that  where  one  or  more  excE-ptiona  ar« 
taken,   to  the   mlinga  of  the  court,   made   after  tbe  jury  ii  em- 

Eanelled.  an  exception  to  the  determination  of  a  challenge  inn''t 
e  heard  at  the  same  time:  and  tbe  case  must  contain  the  matl'FS 
necesaary  to  pre«ent  It,  npon  tbe  farts,  or  the  law.  or  both.  Tht 
fact  that  a  juror  is  in  the  employ  of  a  party  to  the  HcHon;  or.  if 
a  party  to  the  action  is  a  corrioratiun.  (hat  be  is  an  employe  thereof 
or  a  shareholder  or  a  stockholder  therein,  shall  constitute  a  good 
groand  for  a  challetme  to  the  favor  as  to  such  juror. 
L.  1ST3.  eb.  427.  I  1  <»  VMa.  609),  an'd.    Bee  |  902;  L.  IMl,  ch.  343.    Ia 

tffwt  8*pt.  1,  leoi. 


THE  VfiRDlCt. 
article:  s&cond. 

The  verdict. 


I   reDder«<l;    apeclal   flodlng  n 


I  1181.  Dlaeliairice    at  iurr   fa.lllnK   to    aa^ee. 

Where  a  jury  is  empatielled  to  trjr  an  Issue,  to  luaki^  nn  inqDtry, 
or  to  aBHCBH  damages,  !□  an  aclion  iu  a  court  of  record,  or  not  or 
record,  or  id  a  special  proceedinf-  before  an  officer,  if  the  jurors 
catinot  agree,  after  beitis  kept  together,  for  sut^  a  time  as  is 
deemed  reaaonabie,  by  the  court  before  which,  or  the  officer 
before  wliom,  thej  were  empanelled  the  court  or  officer  may  dis- 
charge them,  aiid  IBHiic  a  precept  for  a  iiew  jury,  or  order  another 
jury  to  be  drawn,  as  the  case  requires;  and  the  same  proceedings 
must  be  bad  before  the  new  jury,  as  If  it  was  the  jury  first  em- 
panelled. 


I  1IS2.   PlBlntlK    FBUBot    ■nbnilt    to    nnamilt    BttCP    Invr 

tt  is  not  necessary,  in  on  action  In  a  court  of  record,  to  call 
the  iiiaiutiCF,  when  tbe  jurors  arc  about  to  deliver  tlieir  verdict; 
and  the  plaintilF,  in  sucli  nn  action,  caouot  aubmit  to  a  nonguil, 
after  the  cause  has  been  commiKeil  to  the  jury,  to  consider  tbe 
verdict. 


In  an  action  1o  reoorer  a  sum  of  money  only,  If  a  verdict  Is 
fouui],  elth<-r  in  favor  of  the  plsititiff,  or  in  favor  of  a  defendant, 
who  liax  set  np  a  connterclaiiii  for  a  sum  of  money,  the  jury, 
must  nsseiis  the  amount  of  damages.  The  jury  may  nlso,  nnder 
the  dlreellon  of  the  conrt,  usxees  the  amount  of  the  damngen, 
wliere  the  court  directs  judgment  for  the  plaintiff,  on  tbe  plead- 

Co.  Pnic..  part  or  t  203.    Tbe  renulndcr  of  lb*t  tSFtlou  )■  conrei]  by  H  B<li 


Where  double,  treble,  or  other  increased  damages  arc  given  tv 
statute,  single  damages  onl.v  are  lo  be  found  by  tbe  jury:  except 
in  a  ease  where  the  statute  pri'scribes  a  different  rule.  Tlie  pom 
BO  found  must  be  increiised  by  the  conrt,  nnd  iudgment  n'ndered 
accordingly. 

EmbodltB  tb«  rule  In  B  Juhns.  US,  Bad  2B  Wend.  430. 
30« 
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I  IISS.  [Aa'd,  XSn.i  Whea  TcrUst  to  ke  takea,  anUvot 
ta  tbc  opinion  of  tbe  coart. 

Where,  upon  the  trial  of  on  issue  by  a  jury,  the  case  presenta 
only  queationB  oC  luiv,  llie  judgt?  may  direct  the  jury  to  render 
a  Tcrdict,  siibjeet  to  the  oiiiuiou  o(  the  court.  Notwithstanding 
that  such  a  venlict  has  breu  rendered,  tbe  iadge  liolding  the  trial 
term  may.  at  tbe  same  term,  set  aside  the  verdict,  aud  direct 

iudgment  to  t>e  entered  (or  eilher  party,  with  like  effect  and 
ike  manner,  as  if  such  a  direction  find  been  given  at  the  trial. 
Ajl  exception  to  Bueh  a  dirvctiou  may  be  takcJi  as  prescribed  in 
aectlon  nine  hundred  and  ninety-four  of  thin  aet. 

1  IIND.  Gt-Bvral  and  ■p«e(«l  verAla*  deSncd. 

A  general  verdict  is  one,  by  which  the  jury  |>ronoaiice!i.  gener- 
ally, upon  all  or  any  of  the  issues,  iu  favor  either  of  the  plaintiff 
or  of  the  defeudnnL  A  special  verdict  is  one,  hj  which  the 
jury  finds  the  facts  only,  leaving  the  court  tu  deteruiine,  which 
[larty  is  entitled  to  judgment  thereupon, 
id-.iito. 

I  IIKT.  [Am'd,  iaB((.l  arneral  or  ■peclnl  verdict,  vrhea 
rendered)  speeltil  BadtDK  nith  Beneral  verdict. 

In  an  action  to  recover  a  sum  of  money  only,  or  real  prmer^, 
or  a  chattel,  the  jury  mny  render  a  general  or  special  verdict,  in 
ita  diaeretion.  In  any  other  action,  except  where  one  or  more 
specific  qaestions  of  fact,  statfd  under  the  direction  of  the  court, 
are  tiied  by  a  jury,  the  court  may  direct  the  jury  to  find  a 
■pcclal  verdict,  upon  all  or  any  of  tbe  issnes.    Where  the  jurj 


5^ 


1   by  a  jury,   the  court   may  direct  the  j 

..  .    erdict,  upon  all  or  ony  of  tbe  issnes.    H  .  .._  .  _  

]  a  general  verdict,  the  court  may  Instruct  it  to  find  also) 
'iaity,  upon  one  or  more  questions  of  fact,  stated  In  writing. 
..  speciitl  verdict  or  special  lindiniE  must  be  in  wriltnK:  it  most 
be  filed  with  tbe  clerk,  and  entered  iu  the  minutes.  When  a  mo- 
Uott  is  made  to  noaeuit  the  plaintiffs  or  f<ir  tbe  direction  of  a  ver- 
dict, the  court  may,  pending  tbe  decision  of  such  motion,  submit 
any  questions  of  fact  raised  by  the  pleadings  to  the  jury  or  re- 
quire the  jury  to  aaaesB  the  damage.  After  the  Jury  shall  have 
rendered  a  B|>ecial  verdict  upon  such  submission  or  shall  have 
as«essed  the  damage,  the  court  may  then  pans  niion  the  motion 
to  nonauit  or  direct  such  general  verdict  as  either  parly  may  be 
entitled  to.  On  an  appeal  from  the  jodgmrnt  entered  upon  such 
nonsuit  or  general  verdict,  such  special  verdict,  or  general  verdict, 
shall  form  a  part  of  the  record  and  the  appellate  division  may 
direct  ancb  judgment  thereon  as  either  party  may  be  entitled  to. 
M.,  bit  mnfnpb  of  I  Ml;  J..  ]S«G,  tti.  M«. 
I  11S8.  SpcoUil  flndlns  controls  seneral  verdict. 
Where  a  special  finding  la  iuconsistent  with  a  general  verdict. 
the  former  controls  the  latter,  and  tbe  court  must  render  judgment 
■oeordingly. 
Id.,  i  162. 

I  118».  CAm'd,   1877.]    Bntrr   of   verdict*  SMbaeqacDt   iiro- 
eMdlnsK. 

I  verdict,  or  finds  upon  one  or  mor« 

^ ,_ ,  ..lated  under  the  direction  of  the  court, 

the  clerk  mast  make  an  entry,  in  his  minutes,  specirying  the  time 
and  place  of  the  trial;  the  names  of  the  jurors  and  witaeHes:  tha 
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verdict,  or  the  queetions  aud  fiodiaes  therenpon,  aa  the  caae  ce- 
quirea;  and  the  direction,  ic  nnf,  which  the  court  Kives,  with 
reapect  to  the  aubBequcnt  procecdicgB.  Upoa  the  application  ot 
the  party  in  whoBe  favor  a  general  verdicl  Is  rendered,  the  clerk 
muBl  cater  judgment,  in  coaformlty  to  the  verdict,  unlese  a 
different  direction  <e  given  by  the  court,  or  it  Is  otherwise 
special  1r  prescribed  by  iaw. 
Co,  Proe.,  ptrt  of  [  39*.  ^^ 


D,g,t,ioflb,GoOglc 


JUBORS  AKD  JURIES. 


S*e.  lltW.  Trlili  by   JDrr   to   b«   »  berein   proTlded;    liirl«*   at   part   (Hint 
ibollibed. 
llftl.  Tanlre  nol  nnxtmrr. 

IIM.  Jnion  Dot  to  be  qaeetlonefl  (or  their  TBrtLct. 
1183.  I^Dilt;  wtaeie  ]aroi  Cakea  gift,   etc. 

use.  PezuUj   [01  jDioi'*  non-itteridipn  Id  ipwisl  pra«*dlns. 

IIW.  SberlS,   stc,   to  keen  jurr  In  ueclil  proceedlni;  [leulti. 

lier.  Notice  of  Imixwltlon   of  Hoe. 

1199!  CoUectloD   or  TemiHtOD  of   Baa. 
I  1100.  Trmiii  br  Jary  to  be  >■   keretn  pvavldedi  Jarlea 
of    part    Bllena    aboil  abed. 

A  trial  b;  a.  jury,  of  no  issue  of  fact,  Joitied  in  a  cItU  action,  in 
u  covrt  of  recoriJ,  roust  be  hnd,  as  prescribed  in  this  chsfter;  ex- 
cept in  a  case  where  it  is  otherwise  specially  prescribed  b;  law. 
An  atien  is  not  entitled  to  a  jury,  compoeed  in  part  of  aliens  or 
atrangere,  in  an  action  or  spcclnl  proccedius  civil  or  criminal. 

1  R.  B.  416.  I  tS  <Z  Bdm.  43T).  r«iiK»I«lInl. 
(  1181.  Veaire    not    ntoeuBBrr. 

A  Tenire  to  procure  Jurors  cannot  be  lisned  In  a  ciTil  action, 
brought  ID  a  court  of  record,   except  as  specially  prescribed  by 

M.,  «o,  I  B  (a  Bdm.  tar). 

1  1182.  JarorK  aot  to   be    qneatlobed  for   tbelr  verdlet. 

A  jnror  shall  not  be  questioned,  and  Is  not  subject  to  an  acs 
tion,  or  other  liability  cItiI  or  criminnl,  for  a  verdict  rendered  by 
him.  in  an  action  in  a  court  of  record,  or  not  of  record,  or  in 
a  special  proceedinK  before  en  officer,  except  by  indictment,  for 
corropt  coDduct,  in  &  case  prescribed  by  law. 

1  B.   8.  431,   1  es  <a  Kdm.  «S»). 

I  1108.  PeUKltT    irhrre  Jarop    take*   «■«,    etc 

A  person,  drawn  or  nolified  to  attend,  as  a  trial  juror.  In  an 
Action  in  a  court  of  record,  or  not  of  record,  or  in  a  special  pro- 
ceeding before  an  officer,  who  takes  any  tbing  to  render  his  ver- 
dict, or  receives,  from  a  party  to  the  action  or  special  procecd- 
iti8,  a  «irt  or  gratnity,  forfeits  ten  times  the  sum,  or  ten  times 
the  value  of  that,  which  he  took  or  received,  to  the  party  to  the 
action  or  special  proceeding,  aggrieved  thereby;  and  is  also 
liable  to  that  party,  for  bis  damnses  sustained  thereby;  besides 
being  subject  to  the  punishment,  prescribed  by  law. 

Id.,  I  TO. 

I  1104.  Bmbracerr)  penaltr  therefor. 
An  embraceor.  who  procures  a  person,  drawn  or  notified  to  at- 
tend, as  a  trial  juror,  to  take  gain  or  profit,  contrary  to  the 
latif  section,  forfeits  ten  times  the  sum,  or  ten  times  the  value 
of  that,  which  was  so  taken,  lo  the  party  aggrieved  thereby;  and 
Is  also  liable  to  that  party  for  his  damages  sustained  thereto; 
besidea  being  subject  to  the  puaishmcnt,  prescribed  by  law. 
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I  119S.  Pe*a.ltT    tor    Jiiror*B    noB-*tteBdm&o«    Ik    apeeUil 


A  Betaoa,  wbo  has  beea  lawfully  and  peraoaallr  notiSed  to  at- 
tend, as  a  trial  juror,  to  inquire  into  a  matter  or  thiug,  or  to 
hear  and  try  a  controveraj,  in  a  special  iiroceediog,  pending  be- 
fore a  jndge,  justice  of  the  peace,  commiHBioner,  or  other  officer, 
and  who  wilfully  neglects  to  attend,  aa  required  by  the  notice, 
may  be  fined  by  the  otSccr.  in  a  sum,  not  eiceediug  tweaty-fiie 
dollars.  But  tliis  section  does  not  extend  to  a  case,  where 
si>ccial  provieion  in  made  by  law,  for  punishing  the  default  of  (t 
trial  juror. 
9  B.  8.  Kl,  I  4  (2  Bdm.  BTl),  ntBKltd. 

f  llfML  Starria,  etc.,  to  keep  Jnry  In  apeelal  proccedinci 
pciultr. 

A  BberiS,  couatable.  or  other  officer,  who  notiQed  Jurors  to  at- 
tend, in  a  case  specified  in  the  last  section,  must,  woen  directed 
by  the  officer,  before  whom  the  special  proceeding  ia  pending,  at- 
tend, and  take  charge  of  the  jury.  For  a  wilful  neglect  to  obey 
Buch  a  direetion,  or  for  any  misconduct,  while  attending  the 
jury,  by  which  a  right  or  remedy  of  a  party  to  the  special  pro- 
ceeding may  be  impaired  or  prejudiced,  he  must  be  fined,  by  thati 
officer.  In  a  sum  not  exceeding  twenty-fiye  dollars. 

Id.,   t  S. 

I  llftT.  notice  of  ImpoallloB  of  fine. 

Where  a  6De  ia  imposed,  in  a  case  specified  in  the  last  two  sec- 
tions, written  notice  (hereof  muat  be  served  upon  the  person 
fined,  to  the  end  that  be  may  apply  to  the  officer  imposing  it,  for 
the  remission  of  the  whole  or  a  part  thereof,  npon  proof  that  he 
had  a  reasonable  excuse  for  bis  neglect  or  misconduct,  or  that 
other  good  cause  exists  for  the  remlision. 

M.,  I  0,  an'il. 

1  IIM.  Special  retnrB  of  deilnaaeKCr  a»d  flae  to  ««BBtr 
oaort. 

If,  within  thirty  dnys  after  the  swrlee  of  the  notice,  the  fine 
has  not  been  remitted  by  the  officer  Imposing  It,  he  must  make  a 
special  return  of  the  delinquency  or  misconduct,  for  which  the 
fine  was  Imposed,  nod  of  the  amount  of  the  fine,  accornpaaled 
with  proof,  by  nfiidavit,  of  serrlee  of  the  notice  specitied  in  the 
last  section,  to  the  next  term  of  the  county  conrt  of  the  county, 
in  which  the  delinquent  resides. 

Id..  I  T,  with  an  ■mfodment  regolrlng  proof  iC  Kirlce  of  ths  notlet. 

I  119&.  Collection  or  Femlaalon  of  llae. 
The  county  clerk  must  dcIlTcr  to  the  district-attorney,  a  copy 
of  the  return  and  of  the  affidavit,  at  the  time  when  he  delivers 
to  btm  copies  of  the  minutes  of  fines,  imposed  by  the  county 
court.  The  line  must  be  collected,  or  it  may  be  remitted  or  re- 
duced. In  the  same  manner  as  a  fine  imposed  by  the  couu^  court, 
upon  a  defaulting  trial  Juror. 

IS..  I  S. 
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CHAPTER  XI. 
Judgments. 

rniB     I.— JUgaaadBaBlttUa. 
TITLE  II.-Ji%Mat*  T.tn  WHtomt  PracMt. 

TITLE  IlL-TkutlM  Or  S*UIa»  ijdd*  aJalCMC&t,  for  IrnimlBrlti  or  Erivr 
la  Fact. 

IITLX  I. 

ladgmsnt  in  an  action. 


iklns.  eateclDg.  aod  eaCanlni  ■  jodsmeDC. 
uocieiiDf  ■  ^idcmeiK;   eff^t   thereof,  >■  ■  flen  udod   real  Dros- 
eitji   HMpeudliiK  and  dUtbirglDs  ttie   UaD:   uUiCactlos  and  n- 
tlfoiatot.   at   ■    judgment. 

ARTICLE    FIRST. 

CfaiMral  provMoM, 


lata.  AppHratloB  tor  judgment. 

UH.  Ji^iment  maj  be  rai  ur  sftalnil  loj  of  tha  (lutlia. 

IIOS.  WbeD  a  lennil  Jndnoent   mi;  b«  taken. 

1S06.  Jodcment  for  or  ■caliiat  ■  mirrlrd  woman. 

laOT.  When  JndsmeDt  for  ptalntIS  oot  to  exceed  ]ud(™«[t  damandao. 

IMS.  Rate  of  damaiea. 

lioe,  BTect  of  Judament  dlamlHlnK  tbe  complaint. 

1210.  Judgment  agalmt  a  dead  wraon.  r 

ISll.  Judiment  to  bear  lolenat. 

I  UOO.  [Am'd,  1877.]    DeflnlUin  •!  l«««mMit. 

A  judgment  ie  either  interlocutory  or  tha  final  dBtWHlaatloB  »t 
tke  liglitj  of  the  pkrtieH  in  tha  action. 
Co.  Proa  ,tVi,%ai'<t. 

1  laoi.  [Bepesled,  1877.] 

I  1202.  WkcD  Jadvnent  mar  ka  Mteraa. 

Judgment  mEty  be  entered  In  term  or  TBcatJon. 

L,  t8«).(ih.M.lla«adm.MI). 

f  120S.  [Am'd,  IBOO.]     Appllotlan  for  Jndcment. 

Judgment  Dmat  t>e  entered,  in  the  Srst  instance,  purairant  to 
the  direction  of  the  court,  at  a  term  held  by  one  judge;  except 
where  special  provision  is  otherwise  made  bs  law.  If  notice  of 
RU  ipplfcntlon  tor  jsdgntent  is  not  required,  and  an  order  for 
judgment  is  made  by  a  judge  out  of  court,  the  judgment  may 
be  entered  with  tbe  aame  force  and  effect  as  if  granted  in  court. 

BobaUtnle  (or  Co.  Froc.,  |  ZI8.  L.  1600,  cb.  14T.  In  effect  »ept.  1,  leoO. 
I    I204.    Jadvmeal    ai>r    be    lor    or    sKotnat    knr    at    the 

Judgment  ma^  b«  givan  for  a  ' 

nnd  for  or  ofainK  o —  "*  ""-' 
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the  ultimate  TichtB  of  the  parties  on  the  same  tide,  as  between 
themselvei ;  and  it  may  Erant,  to  a  derendaiit,  aay  affirmative  re- 
lief, to  which  he  la  eatitled. 

Oa.  PnK..  tint  usUiice  of  i  3T*.    Bee   H  4M  ind  tB6,  bbM. 

I  120S.  Tl'heii  a  HCTeral  JndKBieBt   inar  be  taken. 

Where  the  action  ia  agaLnst  two  or  more  defendanta,  and  a 
aeTeral  judgment  ia  proper,  the  court  may,  in  ita  diacretioo, 
render  Judgment,  or  require  the  plaintiff  to  talie  judgment, 
HKainst  one  or  more  of  the  defendants;  and  direct  that  the  action 
be  WTered,  and  proceed  agaiuat  the  others,  as  the  onlf  defend- 
ants therein.  , 

M..   Mcond   HntuH  of    |  211,    imd. 

{   laoe.  Jndsnut    (or    or   aaalDat   a.  married    woman. 

Jndg'ment  for  or  agaJDSt  a  married  woman,  may  be  rendered 
and  enforced,   in  a  court  of  record,  or  not  of  record,  as  if  she 

BulnUtnte  tor  Co.  Proc..  pirt  of  I  XJt. 

I  laoT.  ^VheB  }Qd«iBant  for  vlaiBlin  not  to  exceed  lads- 
ment  demanded- 

Where  there  la  no  noaver,  the  judsment  afaall  not  be  more 
favorable  to  the  plsintiff,  than  that  demanded  in  the  complaint. 
Where  there  la  an  answer,  the  court  ma;  pnmit  the  plaintlS  to 
take  any  judgment,  consistent  with  the  case  made  b;  the  com- 
plaint, and  embraced  within  the  issue. 

Co.  Proo.,  1  zn. 

I  1208.   Rate    of   damnvca. 

Where  either  pHrty  is  entitled  to  recorer  damages,  be  may  re- 
cover any  rate  of  damages,  tshicb  he  might  have  heretofore  recov- 
ered, for  the  aame  cause  of  action. 

Id.,   I  2TS.  Bm'd. 

I  laOO.  [Am'd,  isrr.l  Effect  of  Jndfment  flamlsalBB  the 
•oaiBlPtat. 

A  final  judgment,  dlsmisalug  the  complaint,  either  before  or 
after  a  trial,  rendered  In  an  action  hereafter  commenced,  does 
not  prevent  a  new  action  for  the  same  cause  of  action,  unleaa  it 
expressly  declares,  or  it  appeara  by  the  Judgment-roll,  tbat  It  is 
rendered  upon  the  merits.  (See  H  1525,  1646.) 

I   IZIO.  Jndvmeiit    aarnltait    a    dead    peraoa. 

Where  a  judgment  for  a  euio  of  money,  or  directing  the  pay- 
ment ot  money,  in  entert^d  against  a  party,  after  his  death.  In  a 
case  where  It  may  be  so  taken,  by  special  provision  of  law,  a 
memorandum  of  the  party's  death  must  be  entered,  with  the 
judgment,  in  the  judgment-book,  indorsed  on  the  judgment-roll, 
and  uoted  on  the  mar»rin  of  Ihe  docket  of  the  judgment.  Such  a 
judgment  dues  not  become  a  lien  upon  the  real  property,  or  chat- 
tels real,  of  the  decedent:  but  It  establishes  a  debt,  to  be  paid  in 
the  coarse  of  administration. 

I  B.  I.  KM.  I  T  (3  Bdm.  SI3),  wUk  inunliiKiiU. 
i  1211.  JndKment  to  b«ar  Inlcreat. 

A  judgment  for  a  sum  of  money,  rendered  In  a  court  of  record, 

or  not  of  record,  or  a  judgment  rendered  io  a  court  Of  record, 

31« 
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dtrecting  the  pnyment  ot  mone]',  bears  iotcrest  from  the  time 
ivtien  it  is  watered.  But  where  a  judgment  directs  that  mon^r 
paid  out  Bhall  be  refunded  or  repaid,  the  direction  inclodes  in- 
terest from  the  time  wlien  the  money  wai  paid,  unless  the  con- 
trary ta  expressed. 

Vnm  L.  ISM,  cb.  sat,  I  1  <4  Edm.  «28),  M  im-d  bj  L.  1860,  Ob.  aOT,  |  1 
(T  Ban.  417]. 


D,g,t,ioflb,GoogIe 


i  ma  BNTERtNG  JDDoMENT.  e.  II,  t. 

ABTICLH   SKOOND. 

Ito<U  of  taking,  tutertttg,  and  ettfoning  a  judgment, 

■m.  1311.  JadriMDt  br  dcfiiJl    Id  wUId  iicUgoa  oa  eovEtrnM;  how  U 
tU3,  Amount  df  Jad^meDt  \q  naffii  em^t*-,  how  d#t«riiUi]eiL 
1314.  Application  to  court  for  Judfui^nt  by  default;  wbeo  oaorMi 
I2IG,  PrD««11n(8  oD  inc)i  sn  ippllcatloa. 

me.  Appllutlon  Tar  judgment    In  »H  of  Krrlce   be  pvbUsatloc 
laiT.  Attaobmriit   Bud   undfrUkloK   for    mtlcntlaD.    nqulred   In   e 


1XM.  111.;  upon  ti 


,  Id!?^w"a 


I    ba   itoAttnA   onir    bj   t 


nclmlcd  In  raciT< 


In  fln  notion  B[iePlfied  in  section  four  buDtlred  and  twenty  of 
tbis  aft,  whore  tlie  summons  naa  pcreonRlly  served  upon  the 
def<>nilHnt.  and  Ibe  copy  of  the  complaint,  or  n  notice  stating 
the  Biim  of  monpy  for  vi-hkh  liidgnient  will  be  taken,  was  served 
with  the  siimmonR,  or  whpro  toe  defendant  has  appeared,  l.nt  bns 
mnde  default  in  pleading,  the  plaintiff  may  take  judgment  bj  de- 
fault. HH  followa: 

1.  If  the  defendant  has  made  default  In  appearinjc,  the  plaintiff 
mnHt  file  proof  of  the  BetTlce  of  the  BtiramonB,  and  of  a  copy  of 
the  complaint  or  the  notice;  and  also  proof,  by  nifidavit,  that  the 
defendant  baa  not  apiteared.  Whereupon  the  clerk  miiBt  enter 
final  Judement  in  hiR  favor. 

2.  If  the  defendant  had  seasonably  appeared,  but  has  madp 
default  in  pteadinR,  the  plainiiff  must  file  proof  of  the  aervlce  of 
the  summons  and  of  the  appearance  or  of  the  appearance  only; 
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.  u  prescribed  in  either  ot  the  toTegoins  BUMiTUioiiB  of  this  aec- 
tioii,  the  plaintiff  must  apply  to  tlie  court  for  judgtpeiit,  as  pre- 
scribed In  section  1214  ot  this  act. 

Sabatltnted  tot  Oo.  FrH.,   I  3M.  [«rt  of  anbd.  1. 

I   131S.  ABtooBt   of  JadSBieiit   la   nek   oacai   b«f<'   deter- 
Where   final  judgment   may  be  entered   by  tlie   clerk,   as  pre- 
scribed in  the  laat  section,   the  amount  thereof  mnat  be  deter- 
mloed  as  folIowB; 

1.  If  the  comptaint  la  TeriScd,  tbo  judKment  muat  be  entered 
for  the  earn,  tor  which  the  oomplaiut  demand"  judgment;  or, 
kt'the  plaititiff'u  option,  (or  a  smaller  xum;  and  if  a  coniyutatiou 
of  interent  is  necessary,  it  may  be  made  by  the  ctcrk. 

2.  If  tbe  ecmiplaint  is  not  verified,  the  clerk  mimt  assess  the 
arooant  dne  to  the  plaintiff,  by  computing  the  sum  due  upon  au 
instrmnent  for  the  pnyment  of  money  only,  the  non-payment  of 
irhich  constitutes  h  cause  of  action,  stated  in  the  complaint;  and 

'by  ascertatning,  by  the  examinatiou  of  the  plaintiff,  upon  oath, 
or  by  other  competent  proof,  the  nmount  dne  to  him  for  any  other 
eaune  of  action  stated  in  the  complaint.  If  au  instrnment,  speci- 
fied in  thin  subdivision,  has  been  lost,  so  Ibat  it  cannot  be  pro- 
dnced  to  the  clerk,  he  muMt  take  proof  of  its  loss  and  ot  ita  con- 
tenta.  Either  party  may  reiiuire  the  clerk  to  reduce  to  writing; 
and  file  the  assessment,  and  the  oral  proof,  if  any,  taken  there- 

I  1314.  [An'd,  1877,  1000.]  AppllcatlOB  to  Bomrt  for  Jnds- 
iBent  by  defanlt)  when  BPcesBBry. 

Where  the  summons  was  personally  served  upon  the  defendant, 
within  the  State,  and  he  has  made  default  in  appearing,  or 
where  the  defendant  btm  appeared,  but  has  made  default  in 
pleading;  and  the  case  is  iiot  one  where  the  clerk  can  euter  final 
judgment,  as  prescribed  in  the  last  two  sections,  the  pialntifT 
may  apply  to  the  court,  or  to  a  judge  or  justice  thereof  ont  ot 
court,  for  judgment.  Upon  the  application  he  must  tile,  if  the 
defaalt  waa  la  apiieJiriDK,  proof  of  serrice  ot  the  summons;  or, 
if  the  default  was  in  pleadiuK.  proof  ot  appearance,  and  also, 
if  a  copy  of  the  complaint  was  demanded,  proof  of  service 
thereof,  npon  the  clefcndant's  attorney;  an<i  in  either  case,  proof 
by  affldavit,  of  the  default  which  entitles  him  to  judgment.  If 
one  or  more  of  the  defeudantH  hove  appeared,  and  one  or  more 
defendants  have  failed  to  appear,  then  the  application  for  judg- 
ment mnat  be  made  to  the  conrt,  unless  the  defendants  who  have 
appeared  eooKcnt  to  the  making  of  such  application  to  a  judge 
or  instill  out  of  court. 

!liihalttal«d  ror  Ihc  1ln(  ■mteocr  of  rn.  Piw..  |  140.  anbd.  2;  1^  tOOO.  eta. 
1*7.    In  eBMt  Sept.    1,   IWX*.    Be*  Rule  30. 

I  121B.    [Am'd,  1R77,  IttOl.]    ProceedlnKii  an  Hitch  an  applt- 

The  court,  or  a  jndge  or  justice  thereof,  must  therenpon  render 
the  judgment  to  which  the  plaintifT  is  entitled.  It,  or  they,  may, 
without  a  jury,  or  with  a  jury  if  one  is  present  in  court,  make  a 
computation  or  assessment,  or  take  an  account,  or  proof  of  a  fact, 
for  the  purpose  of  enablinK  it.  or  them,  to  render  the  judgment, 
or  to  carry  it  into  effect;  or  it,  or  they,  may  in  its.  or  thfir,  dis- 
cretion, direct  a  reference,  or  a  writ  of  inquiry,  for  either  pur- 
pose; except  that  where  the  action  is  brought  to  recover  damage* 
31S 
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for  a  personal  injury  or  an  injury  to  ptopettr,  the  damages  man  . 
be  ascertained  b^  means  of  a  wrM  of  inquiry.  Where  a  relereiiM 
or  writ  of  inquiry  is  directed,  the  conrt,  or  a  judge  or  justice 
thereof,  may  direct  that  the  report  or  iuquisition  be  returned  to 
the  court,  or  a  judge  or  justice  thereof,  for  its,  or  their,  farther 
action:  or  it,  or  they,  may  in  its,  or  their,  discretion,  eicept  where 
special  nroriinon  ix  otherwise  made  by  law,  omit  that  direction; 
In  which  cane  final  judgment  may  be  entered  by  the  clerk,  in  ac- 
cordaDce  n4tb  the  report  of  the  referee,  or  for  the  damages  ascer- 
tained by  the  ioqaiititiou,  wilhout  any  further  application. 

1.  1901,  ch.  HI.  'm  tttert  April  24,  IWl. 

I  Vila.  [Aw'd,  INOS,  1001.]  Aypltoatloa  far  ladvneBt  !■ 
cane  ot  service,  by  pnlil  I  cation,  etc. 

Where  the  summons  was  aerred  upon  the  defendant  without 
the  state,  or  otherwise  than  personally,  if  the  defendant  doea  not 
demand  a  copy  of  the  complaint,  or  plead,  as  the  case  requires, 
within  ■         -      '  -      ••  -      ■  .......—        -. 

apply  t ,.._„.  __ ___ 

demanded  in  the  complaint,     l.'pon  such  an  applici 
file  proof  that  the  service  is  complete,  and  proof,  by  affldnvit.  of 
the  defendaut's  default.     The  court,  or  a  judge  or  justice  thereof, 
must  require  proof  of  the  eau»e  of  action,  set  forth  in  the  com- 
plaint to  be  made,  either  before  such  court,  or  snch  judge  or  jus- 
tice, or  before  a  referiM;  apimiuted  for  that  purpose;  except  that 
where  the  nctioD  is  brought  to  recover  damages  for  a  personal 
Injury,  or  an  injury  to  propertj',  the  damaees  must  be  ascertained 
Ity  means  of  a  writ  of  Inquiry  as  prescribed  in  the  last  section. 
If  the  defendant  is  an  non-rewldpnt,  or  n  forciRn  corporation,  the 
court,   or  a  judge  or  jiiftice  to  whom  such  ai>pllcatina  is  made, 
must  require  the  plBlurlR,  or  his  agent  or  attorney,  to  be  exam- 
ined on  oalh,  resiH-cting  any  pnyments  to  the  plaintiff,  or  to  any 
one  for  his  use,  on  acconnt  of  his  demand,  and  luuxt  render  the 
judgment  to  which  the  plaintiff  if  entitled.     But  before  rendering 
jndnnent,  the  court,  or  a  judge  or  jiiHtice  thereof,  to  whom  Ae 
application  is  made,  may.  in  any  ca»e.  in  itH,  or  their,  discretion, 
require  the  plaintiff  to  file  an  nndertahing.  to  abide  the  order  of 
the  court  tonchinK  the  reMtttutiou  of  any  estate  or  effects  which 
may  be  directed  by  the  jiidginert  to  be  transferred  or  deliTered, 
......    -  --^tni-ion  of  any  money  that  may  be  collected  under  or 

...  f  the  judgment,  in  case  the  defendant  or  his  repre- 
sentative applies  and  is  admltteil  to  defend  the  action,  and  suc- 
ceeds in  his  defense. 

L.    ises.  cb.   BM:   L.    1»0I,  Cb.  Ml.     Id  f-Bftt   April  S-l.  lilOI. 

I  121T.  Attachment  and  andertalilnK  for  reiiUtBtlvn, 
required  In  pertain  actlonii. 

A  judgment  shall  not  be  rendered  for  a  sum  of  money  only, 
upon  an  application  made  pursuant  to  the  last  section,  except  in 
an  action  specified  in  section  (i3.'>  of  this  act.  Where  the  defend- 
ant is  a  non-residcnl,  or  a  foreign  corporation,  and  has  not  ap- 
peared, the  plaintiff,  upon  the  application  tor  judgment  in  such 
an  action,  must  produce  nnd  file  the  following  papers: 

1,  Proof,  by  afBdavit,  that  a  warrant  of  attachment,  granted  In 
the  action,  has  been  levied  upon  property  of  the  defendnnl. 

2.  A  description  of  the  propcrtv,  so  attached,  verified  by  affl- 
dsvit:  with  a  statement  ot  the  ralue  thereof,  according  to  tho 
Inventory. 
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S.  Tbe  ondertakiri);  mentiantd  in  aectloD  121G,  If  one  has  been 
required. 

Prom  Rule  34,  iDd  Co.  Proe,,  |  240,    pirt  or  lubd.  3,   ini'd. 

g  12IP4.  [Am'd,  IHTft.]  Wbeu  JuaKmeut  cannot  be  taken 
it  an  Infant  defeadnnl. 


L  juOkqicdc  b;  default  sbull  not  be  tnkcn  against  an  Infant  de- 

idnnt,  until  twenty  dayr  ' ~' '   -' —  -■-- '-- " 

0  gnardian  nd  litem  for  h 


fcndnnt,  until  tifenty  dars  have  expireil,  since  the  appointmetit  of 
..: J  ,L -irliiin. 


I  4T1,    See  I  1)»«.  pact. 
I  1219.    When  a  dele>daat  In  defnall  Ih  entitled  tv  notice. 

A  defL-ndsnt.  againiit  whom  judgment  is  taken,  pursuant  to  tbc 
foregoing  sectionB  of  this  article,  is  entitled  to  notici:.  as  follows: 

1.  lAai'd,  1H70.]  If  he  has  s|ipeared  Renerally  but  han  mndi> 
default  in  pleading,  he  is  entitled  to  at  least  five  daj-s'  notice  of 
the  time  and  place  of  an  usspgsmeiit  by  the  clerk,  and  to  nt  lea-t 
eight  <la7fl'  notice  of  the  time  and  place  of  an  application  to  the 
court  for  Jtidgment 

2.  In  a  ease  where  an  application  for  judgnieut  must  be  made 
to  the  court,  the  defendant  may  serve  upon  the  pliiintiff's  attor- 
ney, at  any  time  before  tbc  application  for  judgment,  a  written 
demand  of  notice  of  the  execution  of  any  reference,  or  writ  of  in- 
quiry, whirb  may  be  granted  upon  the  appticatiun.  Such  a  de- 
mand Is  not  an  appearance  in  the  action.  It  must  be  subiicribed 
by  the  defendant,  in  person,  ur  by  nn  attorney  or  agent,  who 
must  add  to  his  signature  bin  o^ce  address,  with  the  particiilant, 
prescribed  in  scctiun  417  of  this  act,  concerning  the  olflce  nddrcas 
of  the  plaintiff's  attorney.  Thereupon  at  least  five  daya'  uotlcu 
of  the  Hme  and  place  of  the  execution  of  the  reference,  or  writ 
of  inquiry,  must  be  Riven  to  tbe  defendant,  by  service  thereof 
llpon  the  person,  whose  name  is  subRcriherl  to  the  demand,  in 
the  manner  prescriheil  in  this  act,  for  service  of  'a  paper  upon 
an  attorney  in  an  action. 

Sn  Co.  PnK..  I  :-l6,  nbdi.   1  and  3. 

{  12ZO.  When  action  mar  be  aevereil.  If  laanes  at  law 
and  liMnes  of  tact  presented. 

Where  an  issue  of  law  and  an  issue  of  fact  arise,  with  respect 
to  different  causes  of  action,  set  forth  in  the  complaint,  and  GunI 
judgment  can  be  taken,  with  respect  to  one  or  more  of  tbe  causca 
of  action,  without  prejudice  to  eilher  parly  in  maintaiuiuK  the 
action,  or  a  defence  or  counterclaim,  with  respect  to  the  other 
caases  of  action,  or  in  the  recovery  of  finni  judgment  upon  the 
whole  iaane,  the  court  may.  in  Its  discretion,  and  at  any  Etace  of 
the  action,  direct  that  the  action  Ije  divided  iuto  two  or  more 
actions,  as  the  case  requires. 

I  lasi.  r-Aaa'd,  18T7.1    Jndfnaent  how  taken,  atler  trial  ol 

Where  one  or  more  issues  of  law,  anil  one  or  raorj  issues  of 
fact,  arise  In  the  same  action,  and  nil  the  Ihsui's  have  been  trieil. 
final  judgment  upon  the  whole  issue  must  be  tnken.  as  follows: 

1.  Where  an  application  muat  be  made  to  the  court  for  jiidg- 
ment  upon  the  issue  last  trieil,  the  application  must  t>e  for  judg- 
ment, upon  tbe  whole  issue;  and  juilgmcnC  must  be  rendered 
accorfllngly. 

2.  Where  the  action  is  triable  by  n  jnry,  ond  the  issue  Inst 
tried  is  tried  at  s  term  of  the  couit,  the  application  for  judg- 
ment, upon  the  wh<^e  issue,  may  be  entcrtaiiicd,  in  the  discretion 
at  the  court,  at  that  term  and  with  or  without  notice;  ,vf  not  so 
entertained.  It  most  be  heard  as  a  motion.  * 
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3.  Where  the  iBHUc  laut  tried  in  tried  before  a  referee,  his  re- 
port must  nwurU  the  proiier  jiidKnient  niion  the  whole  iane,  un- 
leKH  otherwise  presL-ribed  iu  the  onItT  of  reference. 

I  IZUX.  [Am'd,  18T0.]  FInnI  Jndsmcat,  how  token  ittter 
laane  of  law  only. 

Final  Judfcmeut  upon  an  iseue  of  law,  where  no  issue  of  fact 
reiuniiiH  to  tie  Irieili  null  liiinl  judgment  hnn  nut  been  diroctisl  as 
prescribed  in  seetitiii  ten  hundred  and  twenty-one  of  this  act^  bay 
l)e  entered  lljion  n|i[ilii'iitioii  to  tlic  court  or  by  the  clerk  m  an 
aetioD  s|iecifled  in  st-etion  (our  hundred  and  twenty  of  this  art. 

I  1223.  lAm'd,  1N77.]  PPOoeedlBSw  npon  spill  lex  ttOMi  nndcr 
the  l«*t  two  ■eetloBB. 

Ij'liun  an  itppliCDtion.  by  eithfr  party,  to  the  euurt,  for  Rnnl 
Jndicment,  after  the  deciHioo  of  an  Issue  of  l.iw,  qh  presrrtbed  in 
the  la«t  two  seclioiis,  llie  eourt  has  the  powers  speiiltied  in  sec- 
tion i2irt  of  this  lu't.  upon  iiii  upplicutiuii  for  judgment  by  the 
plaintiff.  Where  tinnl  judKnieul  niay  be  awarded  in  o  referee's 
reiHirt,  as  prescribiil  in  section  twelve  hiindreil  and  twi>iity-nne 
of  this  act,  the  n-feree  may  make  n'  eoniputntioii,  or  an  assena- 
meiit,  or  take  an  occonnt,  or  pnnif  of  a  fnet,  for  tlie  purpose  of 
enabiiutt  hiiii  to  awnrd  the  prniHT  judement,  or  eniibiiiiR  (he  court 
to  carry  it  into  efFcct;  and  lie  miiy  ns'-ertain  and  lix  (he  damntccH. 
as  B  jury  may  du,  u|hiu  the  exeeution  of  a  writ  of  inquiry. 

t  1ZZ4.  [Am-d,  1H9B.J  ia.|  SDon  Interloentory  IndKnenl, 
«tr,,  Aillrmed  aI  ■  leru  of  tbe  ■itpcllmle  divlsloB  o*  th« 
anpremt  oourl. 

When  an  order  or  judtcment  is  wholly  or  partly  alBnnet.  upuii 
an  apjH'nl  ti>  the  nppcllnle  divifiiim  of  the  supreme  rnurt,  and  uo 
issue  of  fact  reninlns  to  lie  tric-d.  the  aiii>eltatc  diriaion  may.  in 
its  dlscrtttlon,  ri'uder  linnl  Jiidfjmeut,  unless  it  iiermitH  the  ap- 
pi^llant  to  amend  or  plind  over. 

t  IS'in.  Jndfc>n«-nt  ottrr  trial  by  inrr  of  aiiecltle  qopiallans 

In  an  action  triable  by  the  court,  where  one  or  more  speeifie 
questinuH  of  fact,  nrisine  u]ii>u  the  iiiKucn.  have  1>04'n  trie*)  hy  n 
jury,  jiidKiiiint  may  be  taken,  uiun  tlie  applicntion  of  eitlii>r 
partj',  as  follows; 

1.  If  all  the  iKBues  of  fact  in  the  action  arc  determined  by  the 
findiue"  of  llie  jllrj',  or  the  n'inaininK  issues  of  fact  have  Veil 
determined  by  the  decision  of  the  court,  or  thi-  report  of  a  ref- 
ere<',  an  application  for  jiiilKincnt.  upon  the  irhole  issue,  may  lie 

2.  If  one  or  more  iHMiies  of  fact  roinaiu  to  lie  tried,  jtidcmont 
may  lie  rendered  iilmn  the  whole  issue,  jit  the  term  of  the  (^urt 
where,  or  b.v  direction  i>f  tlii!  referee  by  whom,  they  are  tried. 


tlons  of  fact. 

Where  a  reference  hns  I 
specific  questions  of  fact,  i 


e.ll,t.l,B.2  ENTERING  JUDGMENT.  (§1227-31 

log  iasuee  hare  beea  tried,  judguieot  must  hv  taki-n,  upon  the  ap- 
plIealioD   ot  either  party,   as  prescribed  in   section  1221   of  thi* 
act. 
od.  Pro*., putoiim,  ■■>'<>■   aMH*nudi3U,uiiii. 

I  IS27,  [An'ia,  IROS.]  Id. I  Bpou  notion  tor  nrw  tPUl, 
k«anl  kr  *ke  Bp»ellat*  (UtIhIob  of  (he  Bapreme  coart. 

Where  a  motioD  for  a  now  trial,  made  at  the  ttrat  instance  at 
a  term  ot  the  appellati'  division  at  the  supreiue  oourt,  is  denied. 
Judgment  may  be  taken,  as  if  the  inutinu  (or  a  new  trial  bad  not 
been  made,  after  the  expiration  of  four  dayH  from  the  uiitry  of 
the  order,  and  the  service,  upon  the  attorney  for  tlu'  sdversa 
part;,  of  a  cop;  thereof,  atid  itotice  «f  the  entry;  but  not  before. 
L.  tNB,  ch.  tM. 

I  1238.  [Am'd,  1870.]  Id.|  Bpon  trial  by  court  or  r«fer«e 
mi  tke  irliole  laaae  at  ta.et. 

Where  tile  n-hole  issue  Ih  aa  isHue  ot  (act,  which  was  tried  by 
a  referee,  the  re|Hjrt  stands  as  u  decision'  of  the  court.  Except 
where  it  is  other wiae  exprewtly  prescribi-d  by  law,  judKinent 
upon  HUch  a  report,  or  upon  the  ilut-iHiou  o(  the  court,  iiiion  the 
tnal  of  the  whole  issue  ot  fact  without  o  jury,  may  be  enturcd  by 
the  clerii,  as  directed  therein,  U|H)n  tiliui;  the  decision  or  report. 
CD.  PriK.,  put!  Dt  II  3E7  aiiil  lia,  •laM. 

I  UBSl  1b  wBtriiBaBita  «BBaeii,  JadsneBt  cbb  be  reBlleped 
OHly  br  the  coart. 

In  an  action  to  aunul  a  marriaRe,  or  for  a  divorce  or  aepnratlon, 
judgment  cannot  be  taken,  of  course,  u{)on  a  referee's  rt-jiurt,  na 
prmcribed  in  the  iant  section,  or  where  the  rt-(eren<'e  was  made, 
as  preseribet)  in  sei'lion  1215  uf  this  net.  Wlicre  u  reference  is 
made  In  such  an  action,  the  teHliuuny,  nuil  the  otiier  proccediuKS 
iqion  the  reference,  must  be  certified  tu  the  court,  by  tlic  referee, 
with  his  report;  and  JudgiueDt  muat  bo  rendered  by  the  courL 

)  1230.  (Aai'd,  IHTT.]  Final  Jndirnipnt  npnn  dpclaloB  or 
report  awarding  iBlrrlocator}'  JndB:ni«-nt,  etc. 

In  a  cose,  nut  provided  tor  in  the  forcKoing  sections  of  this 
article,  where  the  decision,  upon  a  trial  liy  the  court,  without  a 
Jury,  or  the  report,  upon  the  trial  by  a  referee,  directs  an  inter- 
locutor; judgment  to  be  entered,  and  the  (uirty  nflcrwarda  be- 
comes entitled  to  a  final  judiiment,  an  applicatiou  for  the  latter 
may  be  made,  as  upon  a  motion.  And  where  a  judgment  reiiuirea 
the  appointnient  of  a  referee,  to  do  an;  net  thercundi-r.  the  ref- 
eree muat  lie  appointed  by  the  judgment,  or  by  the  court,  upon 
motion,  except  as  otherwise  prescribed  io  the  next  section. 

I    mi.   Id.i    how   flnal   iMdKmenl   entered   and   nettled    In 

In  an  action  triable  by  the  court,  nn  inlerloeiitory  jndgmsnt. 
rendered  npon  a  detanit  in  appearing  or  pleading,  or  putHuant  to- 
the  direction  eootniticii  in  a  decision  or  report,  mn;  state  the  snb- 
Rtanrc  of  the  final  judKnient.  to  which  the  party  wilt  Ih-  entitled. 
It  may  also  direct,  that  the  liiial  judgment  tie  Ki<tlled  b;  n  judge, 
or  a  referee.  In  that  case,  final  judKnienl  shail  not  be  entered, 
nntll  a  ■ettlement  thereof,  sub»critH'il  by  the  judgi!  or  reterei\  la 
filed.  Where  an  interlocutory  judguieiit  awards  cohIs,  they  mny 
be  awarded   (etierally,   without   specifying   the   amount   thereof. 

aw 
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Wbere  tbc  final  jadeniL'nt  is  direoteJ  to  be  settled,  and  the  coats 
have  not  been  taiied  whon  tbe  settlement  thereof  is  lited,  h  blank 
for  the  duioiint  uf  the  i^osta  must  be  lett  in  tha  Hettlement:  nod 
thi>  coats  muHt  be  tftxed,  and  tbe  blank  tilled  np  accordlnslj,  by 
the  clerk,  whet)  the  final  Judgmeut  is  entered. 

I  I33X.  InlerlacalttrT  rvfrrcnee  or  Innalaltloat  heir  '*- 
v1ew«d. 

Where  a  reference,  or  writ  of  inquiry,  directed  as  prescribed 
in  secliyn  1015,  or  Kcctiun  1215  of  this  act,  has  been  executed, 
either  party  may  a|i|>ly  fur  an  order,  directiuK  a  new  hearing,  or  a 
new  writ  (if  iniiuiry,  npi>n  proof,  by  al9diivit,  that  error  was  com- 
mitted, to  his  prejudiee,  upon  the  hearinK,  or  in  the  report,  or 
upon  the  eXM'Utioii  of  the  writ,  or  in  the  inquisiCloD.  tn  a  proper 
cam;  the  iipiiiiriitioii  liiny  Ih'  granted,  after  judgment  has  tH>en 
enli're<l.  In  that  ense,  the  judgnicnt  may  be  set  aside,  either  (hen 
or  after  the  new  hearing,  or  the  execution  of  the  new  writ,  as 
Justice  requires. 

}  ISilS.  Motion  for  Jndtrnient  apon  m  aveet*!  T*rdlet.  eto. 

A  moliiiu   for  judgment,   iipim  a  specinl  verdict,  msy  be  made 
by  either  pnrty;  anil  muni,  in  the  first  instance,  be  beard  and  d»- 
cided.  nt  a  term  held  by  one  judge. 
Co.  Pnw.,  part  of  I  Wi.   Set  I  IIS9.  ule. 

g  tU34.  [Am-d.  IHDS.]    Id.)  ofioB  vrrdlvt  •■bjeet  to  opIkIob 

A  iiiiiti<m  for  judgment,  upon  a  verdict  sobject  to  the  opinion  of 
the  court,  mny  W  made  by  either  partly;  and  mast  be  beard  and 
deciilcil  Ht  u  term  of  tlie  nppetlatu  division  of  the  supreme  court. 

I    11C3S.    faterpnl    «n    verdict,    ete..    to    be   laelBded    In   re- 

Wkere  flnol  judKiueiit  is  rendered  for  a  sum  of  money,  awarded 

tiy  a  veriliel,  rejjorl,  or  dei-i.sion.  inlerewt  upon  the  atim  awarded, 
from  liie  titiii>  when  liii-  verdict  was  rendi'reri.  or  llie  report  or 
deeiKJim  was  iiinile,  li>  (he  lime  of  entering  Judgment,  must  be 
coniimted  by  the  clerk,  adiled  to  tbe  sum  awarded,  and  Included 
in  the  amount  ot  the  judgment. 


i  1U3«.  (Am'd,  ]>«ttT.1     Bntrr  ol  ladiraent. 

iilvery  interlocutory  judgment  or  final  judgment  shnll  be  signed 
by  the  clerk  and  lileil  in  Lis  iifflce.  and  such  signing  and  flUng 
shnll  constitute  the  entry  nf  the  judginenl.  The  clerk  shall.  In 
addition  lo  the  dcwket-hooks  rei|uired  to  lie  kept  by  law.  keep  a 
book.  Htyliii  the  "  jiiilKUient-b'Hik."  In  which  he  shall  record  all 
judgments  entered  in  bis  offlcc. 
L~  1W7,  rb.  ISO.    In  vitrei  April  •.  18M.    Brc  L.  isn,  cb.  ISI. 

f  I3RT.   [Am'd,  18T».]    JadvmpBl-roll  to  be  flledi  of  it-k«( 


is;  the  pleadings,  i 
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the  [Dterlocutory  judgment,  it  any.  or  copies  thereof;  and  each 
paper  od  file,  or  a  cop;  thereof,  and  a  copy  o(  each  order,  which 
ID  any  vay  ioTolvee  the  merits,  or  iiccessarily  affects  the  judg- 
meul.  If  ^udgnieat  iit  takeu  by  default,  the  Judgmeat-roll  must 
also  coDtaiD  the  papers  required  to  be  filed,  upon  so  taking  judg- 
ment, or  upon  makinfi  application  therefor;  together  with  any 
report,  decisiou  or  writ  of  inquiry,  and  return  thereto.  II  judg- 
ment is  taken  after  u  trio!,  the  judgment- roll  miiat  contain  the 
TFnIict,  report,  or  dcfisiuii:  ench  offer.  If  any,  made  as  prescribed 
in  this  act,  and  the  eiceptiuns  or  cane  tlieu  on  file. 

)  IXSS.  Id.|  br  ivhom  prepared. 

The  jndgnient-roli  muni  be  prepared,  and  farnifilipd  to  the  clerk, 
by  the  attorney,  for  the  pnrty.  at  whuMC  inxtance  the  final  judg- 
ment is  entered;  cicept  that  the  clerk  must  attach  thereto  the 
necensary  original  patHTB,  on  file.  But  the  clerk  may,  at  bin 
option,  make  op  the  entire  judgment- roll. 


I  laas.  Tlur  Af  flllnv  JiidKn«nt-r*ll  to   be   aoted. 

The  clerk  must  make  u  minute,  upon  the  hack  of  each  judgment- 
roll,  tiled  in  his  ofOce.  of  the  time  of  filinK  it.  BprrityiuK  the  year, 
month,  day.  hour,  and  minute.  A  proi-ei.'diug  to  eiiforce  or  collect 
»  final  judgment,  cauuot  be  takeu,  until  the  judgment-roll  is  filed. 
iaa.gGo.  111.  vn'ti. 

I  1340.  nihea  It  JndRBieiil  may  be  enforerd  hy  cseentloB. 

In  either  of  the  following  caNcs,  a  final  judgment  may  be  en- 
forcml  by  execution; 

1.  Where  it  is  for  a  fram  of  money,  in  favor  of  either  party;  or 
directs  the  payment  of  a  xunt  of  money. 

2.  Where  It  la  in  favor  of  the  plniiiliff,  in  nn  action  of  ejectment, 
or  for  dower. 

S.  In  an  action  to  recover  a  chattel,  where  It  awarda  a  chattel 
lo  either  par^. 

BubatltDte  (or  Co.  Prou,,  [tirt  at  i  tea.  Sw  I  130*.  post. 

I.  1S41.  ^Tken  a  Jadarment  may  be  eBforeed  by  yaaUb- 
Heat  tar  dlaobeylaw  It. 

In  either  of  the  following  cnnes.  a  judgment  may  be  enforced, 
by  serving  a  certified  copy  thereof,  upon  the  parly  against  whom 
it  in  rendered,  or  the  officer  or  person,  who  is  renulred  thereby, 
or  by  law,  to  obc^  it;  and,  if  hi:  refuHcs  or  wilfully  neglects  to 
obey  it,  by  puuishmg  him  for  a  contempt  of  tbe  court: 

1.  Where  the  judgment  is  linn!,  and  cannot  be  enforced  by  exc- 
cntion.  as  prescribed  In  the  last  section. 

2.  Where  the  judgment  in  final,  mid  port  of  it  cannot  be  en- 
forced by  execution,  as  prcKcribed  in  the  iant  section:  in  which 
caue.  tbe  part  or  parts,  which  cannot  he  so  enforced,  may  be  en- 
forced as  prescribed  in  this  section. 

3.  Where  the  judgment  is  interlocutory,  and  rdiiiires  a  party 
to  do,  or  to  refrain  from  doing,  an  act,  except  in  a  ease  specified 
in  the  next  subdivision. 

4.  Where  the  judgment  requires  tbe  pnyraeut  of  money  into 
conrt,  or  to  an  officer  of  the  court;  e.^cept  where  the  money  is  due 
upon  B  contract,  eiiiresg  or  implied,  or  iis  damngi'S  for  non-per- 
formance of  a  contract.    In  a  ciise  specified  in  this  subdivision,  it 
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the  jndKiaent  is  Gaol,  it  may  be  enforced,  as  prescribed  ht  ^lia 
iection,  either  iimultaaeouBly  with,  or  before  or  atter  the  iMuinK 
of  an  execution  thereupon,  us  the  court  directs. 
talMUtuUlDrCo.  Procputor  IKS.    3«e  |  SMS,  p«t. 

I  1X43.    [An'd,     IKTT.     lOOS.]    R«itl     vroitertyi     bow     ••ld| 
rMrct  of  c«ii*er«Bcv. 

Except  n-hiTP  Hix'cinl  provisifin  Is  otherwise  inaiie  by  Ibw,  rcnl 
property  ndjuilKi'iI  lu  b<.-  sold,  must  be  sold  iu  the  cooiity  where 
It  in  sitiialed  by  the  sheriff  of  the  county,  iir  by  h  referei',  ap- 
pointed by  rhe  eiiurt  for  that  purpose,  who  must  t-xetnite  a  cnn- 
veynnoe  to  the  purehRser.  If  such  real  proi>erty  in  Niluati^d  iisrtly 
iu  one  county  and  partly  lu  auolhi-r  and  in  so  cireuniiituiiei'ij  that 
a  sale  of  tlie  wh<)lo  will  be  must  beneficial  to  tlie  pnrtii-K,  the 
ccmrt  reudfrlujt  jiiitenieul  may  direct  In  whifh  coiiutj'  the  whole 
cif  such  real  proiH-rly  shall  be  sold.  The  couveyance  Is  effectiiul. 
to  pass  the  ritrht.  tllle.  ur  iiitereot  of  a  party  atljitdded  to  lie  nuld: 
but  nothitiK  contalninl  in  thiH  aeetion  shall  be  dei'uii>d  tu  rept-nl 
or  modify  the  pr<ivieionB  of  any  law  upednlly  reenlntinK  the  sale 
of  real  property  under  a  jiidjnneDt  or  decree  vf  any  court,  in  any 
particular  county  of  the  state. 
Cii.   l>rao..  luL  x^ntrDCL-  but  udv,  ot  I  tSTt:  L,  1«U2,  cb.  138.    Id  tOvct  Stft. 


,, ^    .  sell  real  property, 

/  provide  for  his  ffiviuR  such  security,  as  the  court 

deems  jnst,  for  the  proper  application  ot  the  money  recelred 
upon  the  sale;  or  for  the  payment  thereof  by  the  purchaser, 
directly  to  the  person   or  persona  entitled   thereto,   or  their  at- 

)  1X44,  [Am'd,  turn.]    CoaTersnee  to  mtmte  a«Be  of  pKTly. 

A  conveyance  of  property,  boIiI  by  virtue  of  an  execution,  or 
sold  pursuant  to  a  judgiuetit,  which  specifiea  the  particular  party 
or  parties,  whose  right,  title  or  interest  is  directed  to  be  sold, 
must  liistiuctty  state,  in  the  grantlnK  clause  (hereof,  whose  right. 
title,  or  interest  was  soli),  and  is  oonveyed,  without  uaiulug,  in 
that  clnuKe.  any  of  the  other  parties  to  the  aettou:  otherwise,  the 
purchnxer  in  not  Iwund  to  accept  the  conveynnce,  and  the  officer 
exe<'nting  it  In  liable  for  the  daniaires,  which  the  purcbaser  bus- 
tains  by  the  omission,  whether  he  accepts  or  refuses  to  accept  IL 


D,g,t,ioflb,GoogIe 
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ARTIOLBI   THIHD. 

Docketing  a  judgment;  effect  ihereof,  as  a  lien  upon  real  propertji; 
suBpenaing  and  di»:hurging  the  lien  ;  aatisfaotion  ana  atsig^ 
trtejU o/a'    ■         ' 

Sec.  l»r>.  Certain   c 


..  bal  piDiKny     boiuid  Tor  tcu  yeura  bj  a  Judgment  Urns  docketed. 
I.  It«l  rmavils  miij  be  levleil-niua  illvr  tt'D  ycurH. 
1.  Lud  betel  under  cuiitruct  not  bound  by  Judauicnt. 


lat  aRDlQBt  a  bfloknipt. 
Bulgmment  of  Judgment. 
IndgimotB   lad  eiecutlooi   thla  aitlde   ippllef. 


lKeiwslKl.1 
To  whjit  jc 


J  134S.  [An'd,  ISOS.]  CerlalB  clerka  to  keep  aa«ket- 
booha. 

Each  eouQty  clerlt,  and  the  clerk  of  the  eity  eourt  of  the  city  of 
New-York,  must  keep  ouc  or  more  books,  rilled  In  coliimuB, 
convi>iiient  for  taaklDK  the  entrk's,  preecribed  in  the  next  sectiou; 
in  which  he  tnuat  docket,  in  ila  rejtnlar  order  and  nccordiiic  to 
its  priority,  each  jadgmeat,  wliich  be  is  required  by  this  article 
to  docket.  The  expeiisL'  of  procuring  it  uew  book,  when  neces- 
sary, Ib  a  county  charge. 

L.  ISW.  ch.  Me. 

I   lZ4a  lA)  lo  docket  JadVBieBta- 

liinch  clerk,  specified  in  tlie  last  section,  mnst.  when  he  fileH  a 
jiidKinent-roll,  upon  n  jiidRUient,  rendered  in  a  court  of  which  hi> 
IB  clerk,  docket  the  judgment,  by  eQlfring.  in  tlie  proiier  docket- 
hook,  the  following  particulars,  under  the  initial  letter  of  tlie 
aurunme  of  the  judgment  debtor,  in  ila  alphahetical  order: 

1.  The  name,  at  leuKlh,  of  the  judgment  debtor;  nnd  pIbo  his 
residence,  title,  and  trade  or  profession,  ir  any  of  them  are  stated 
in  the  judgment. 

2.  The  name  of  the  party,  in  whose  favor  the  judgment  tviib 
rendered. 

3.  The  Bam,  recovered  or  directed  to  he  paid,  in  ficurpB. 

4.  The  day,  hour,  and  minute,  when  the  jndRmcnt-roll  was 
filed. 

6.  The  day,  hour,  and  minute,  when  llic  judgment  was  docketed 
in  his  office. 
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6.  Tbe  conrt  in  tvhicb  tbe  judgment  was  rendered,  a.nd,  If  It 
was  rendered  in  tlie  supreme  eann,  the  comity  where  the  iuJa- 
ncot-roll  U  hied. 

i.  The  uame  of  the  atlorucy  for  the  pnrtj  recovering  tbe 
judgmeut 

Ir  thert!  are  two  or  more  judgment  debtors,  tboM  entries  ainU 
be  repeated,  under  tlie  initinl  letter  of  the  surniime  ot  eacli. 
2  R.  8.  SOI,  1  IS  (2  EklQi.  373f.   remodelled  aiul  aoi-a. 

I  1247.  Plllnar  IruBBcrlptB,  and  dooketlKK  laAsiBeBta 
Itaereon. 

A  clerk,  with  whom  a  judgment-roll  la  filod,  apon  a  Judgmrnl 
docketed  as  prescrilied  in  the  last  section,  must  tnrulBb,  to  nuy 
l)crHQu  iippl)'mg  Iheieror,  and  paying  the  fees  ullowed  by  luw,  uue 
or  more  truuscriptH  of  the  ducket  o(  liie  jndgmeut,  attested  by 
blB  sifointure.  A  county  clerk  to  whom  nuch  a  transcript  Is  pre- 
sented, must,  upon  payment  o(  his  fees  Iheretor,  Immediately  ble 
it.  and  docket  the  jndginent,  as  preBcrlUiii  in  the  last  section.  In 
the  appropriate  doeket-book,  kept  in  his  oltice. 
L.  IStO.  di.  4S6,  f  2U  (4  Edm,  OUZ).  am-J. 
i  124S.  Penally  for  clerk's  Beivlcct. 

A  clerk  who  omila,  as  soon  ns  prncticnble,  to  docket  a  ludgment 
required  to  be  ducketi.'d.  or  to  furnixh  n  transcript  ot  a  judgment, 
so  docketed  in  his  office,  as  prescribed  In  the  last  two  sectioM, 
rorfpilB,  to  the  pi'rson  aKfcrieved.  two  hundred  and  fifty  d>ill«rs,  in 
addition  to  the  dmiinges  sUKtaiiied  by  reason  of  the  omissioo. 

B   B.    S.   362,    I  20   (2   Edm.   374). 

t  1S4».  Dockets   lo  be  pnbllc. 

A  docket-book,  kept  by  a  clerk,  must  be  kept  open,  during  the 
business  liours  fixed  by  law,  [or  search  end  eiamlnation  by  any 

Id,,  I  la. 

I  1X00.  Jadsmeot  not  to  be  a  Ilea  aatll  dooketed. 

A  jndKmeiit.  required  to  lie  docketed,  as  prescribed  In  this  ar- 
ticle, ni'ifher  affects  real  property  or  ebntfeis  real,  nor  is  entitled 
In  "  pn  frrencc,  niitil  the  judRment-roll  is  filed,  and  the  Judgment 

docketed. 
IJ..  1  13,  am-d. 

i  t2Ri.  (Ani-d.  iDAX.)   : 

■•}'  a  IndKinent  thnii  di 
Hoed  b>'  n  Brtltlona   uaiue. 

Bxci'pl  nn  ollierwlse  Biiecinily  presiribed  by  law,  a  judgment. 
heri'nfter  renilered.  which  is  docketed  in  a  county  clerk's  offlce. 
IIS  prescrilxtl  in  this  artii'le,  binds,  and  is  a  charge  npon.  for  ten 
years  after  filing  the  judgment  mil.  and  no  Innger.  the  real  prop- 
erty and  clialtels  real,  in  that  county,  which  the  judgment  debtor 
has,  at  till-  time  of  mi  dncketluK  it,  or  which  he  ari)aireB  at  any 
time  aflerwniiK  and  within  the  ten  years,  exn-pt  that  any  jiidg- 
mcut  reiiileriil  hnvinir  the  nnme  or  nn.v  part  of  the  name  of  the 
judi.'nu'tlt  dei'lor  dcHlicnnted  as  fictitions.  shall  not  bind  or  be 
n  r-hnrirc  niinn  the  ri'iit  proiierty  or  chattels  real  of  any  person. 
.\  jiidv'iiii'nt  having  the  nnme  rir  any  part  ot  the  nami-  of  a  judg- 
ment delitnr  desigiiiifed  as  ticlitlons  may  be  amended  nt  any  time 
within   ten   years   after   the   diK-keling  thereof,   by   inserting  the 
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true  name  of  said  jnd(;ment  detitor.  upon  meh  notice  to  him  dh 
the  court  mar  direct;  aod  Huch  judKiuent  ahntl  tberentter  be  n 
Hen  upon  the  reol  property  flnd  chnttels  rnnl  which  the  judjnneiit 
debtor  then  has  or  may  thereafter  acquire,  but  not  for  a  longer 
period  than  ten  years  after  the  original  docketing  of  anch  judg- 

ThU  ind  B«It  •ectlon  are  mlBrtHitei  (or  2  B.  3.  808.  H  S  *nd  4:  L.  18*). 


'I12sa.  Real  propertr  bibt  be  levied  upon  after  tea 
yean. 

When  ten  years  after  filing  the  judgment-roll  have  expired,  real 
property  or  tt  chattel  real;  which  the  judgment  debtor,  or  rciil 
property  which  a  person,  deriring  his  right  or  title  thereto,  as  the 
beir  or  devisee  of  the  judfiment  debtor,  then  haa,  in  any  county, 
msy  be  levied  upon,  by  virtue  of  au  execution  against  property, 
issued  to  the  sheriff  o(  that  county,  upon  a  judgment  hereafter 
rendered,  by  filing,  wtth  the  clerk  of  that  county,  a  notice,  sub- 
scribed by  the  sheriff,  describing  the  judgjneut,  the  execution,  and 
the  property  levied  upon:  and.  if  the  interest  levied  upon  is  that 
of  an  heir  or  devisee,  specifying  that  fact,  and  the  name  of  the 
heir  or  devisee.  The  notice  must  he  recorded  and  indexed  by  the 
clerk,  as  a  notice  of  the  pendency  of  an  action.  For  that  purpose. 
the  judgment  debtor,  or  b\n  heir,  or  ilcvinee.  named  in  the  notice, 
is  regarded  ns  a  party  to  an  action.  The  judgment  binds,  and  be- 
comes a  clinrge  upon,  the  right  and  title  thus  levied  upon,  of  the 
jndgment  debtor,  or  of  his  heir  or  devisee,  ns  the  case  may  be. 
only  from  the  time  of  recording  and  indexing  the  notice,  and  until 
the  eiectition  Is  set  aside,  or  returned. 

1 12S3.  tjind    held    andev    contract    not    booad    by    Jnds- 

The  interest  of  a  person,  holding  a  contract  for  the  purchase 
of  real  property,  is  not  bound  by  the  docketing  of  a  judgment; 
and  cannot  l)e  levied  upon  or  sold,  by  virtue  of  nn  execution,  is- 
sued upon  a  judgmeot. 

1  R.  S.  TM,  Bnt  pcnutripb  of  |  4  {]  Bdm.  60B).    Se^  H  «4G.  13T0.  18T4. 

1 1954.  Preference  of  morlRnRe*  for  iinrcliaBe-inoBey. 

Where  real  property  is  sold  and  conveyed,  and,  st  the  sniiie 
time,  a  mortgage  thereupon  Is  given  by  the  purchaser,  to  secure 
the  payment  of  the  whole  or  a  part  of  the  iiurehaKc-moncy,  the 
lien  of  the  mortgage,  upon  that  Teal  projierty.  is  superior  to  the 
lien  of  a  previous  judgment  apalnst  the  purchaser, 

1  B.  S.  T4B.  I  S  (I  Rdm.  TOO),  am'tl. 

(13SS.  Certain  time  not  to  be  Inelnded  In  the  ten  ream. 

The  time,  during  irhicb  a  judgment  creilitor  is  Eta;rrd.  by  nn 
injnnction  or  other  order,  or  by  the  operation  of  an  apiu'iil,  or  by 
express  provision  of  laiv,  tmm  enforcing  a  judgment,  is  not  a 
part  of  the  ten  years,  to  which  the  lien  of  a  judgment  is  limited 
by  this  article.  But  this  section  does  not  extend  the  time  of  the 
Hen,  as  against  a  pnrchaser.  creditor,  or  mortgagee  in  good  faith. 
On.  Pfm.,  wcond  HDteilce  oT  |  2S2.  mn'd. 
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I  lase.  ConPt  mny  ordep  lien  at  JnllRBICilt  to  be  siaiipeBdcll 
Bpon  Bppeal. 

Where  an  nppoftl  Trom  n  judgment  has  bepn  perfected,  and  an 
un<1ertakiDK  has  becu  glv(>n,  Hufflciont  to  entitle  the  npiiellant  to 
a  et«y  of  the  execution  of  the  jiidBment.  without  nn  order  for 
Ihnt  purpoMe,  the  court,  in  wWeh  the  JudRincnt  waa  recovered, 
may.  in  its  dUcretiou  aud  upon  such  terms  as  justice  requires, 
make  nn  order,  upon  notice  to  the  attorney  for  the  respondent, 
and  lo  the  sureties  in  llie  underlnkinK.  exemptlnK  from  the  lien  of 
the  JuilKiiieiit,  as  ajcainst  judf^neut  ereditom.  and  purehnsera  and 
morlBSKePs  in  good  faith,  the  real  property  or  chnttels  real,  upon 
which  tile  judgment  is  n  lien,  or  a  portion  thereof,  spcdficBllr 
described  in  the  order.  If  nil  the  property,  suhject  to  the  Hen. 
is  BO  excDipted.  the  order  must  direct  the  clerk,  tn  whose  offlee 
the  Judfrmont-roll  Is  filed,  to  make  nn  entry,  on  the  docket  of  the 
judfrment.  in  cnrh  plnec  niiere  it  apiienrs  in  the  docket-book,  sub- 
atantiallr  as  follotve:  "  Iiien  suspended  upon  appeal.  See  order 
entered  "  ;  adding  the  proper  date.  If  n  portion  only  is  exempted, 
the  order  mnst  direct  the  clerk  to  make,  in  like  manner,  an  entry. 
substantially  as  follows:  "Lien  partially  cuspended  upon  appeaL 
See  ortler  entered "  :  nddinj;  the  proper  date.  The  clerk  must, 
when  he  files  the  motion  papers,  and  enters  the  order,  make  the 
entry  or  entries  in  the  doeket-book,  aa  required  by  the  order. 

II2ST.  From  nhat  time  order  mnspeuas  (he  Ilea. 

Where  an  utder  is  made,  ns  prescribed  in  the  last  section,  by  the 
anpri'Tue  court  or  by  a  county  court,  it  ui>erateH  us  a  suepenaioQ  uf 
the  lien  iijwn  property  situated  in  the  count)',  where  the  Judg- 
ment-roll is  Hied,  from  the  time  when  ttie  order  is  entered,  and 
the  proper  entrj'  made  In  the  docket-book.  If  the  property  ei- 
empted  is  sihisled  in  another  county,  or  it  the  order  was  made 
by  a  court,  other  than  the  supreme  conrt  or  a  coimty  court:  the 
order  operates  as  a  suspension,  from  the  time,  wheti  the  proper 
entry  is  niatie  in  the  dockct-liook,  kept  by  the  clerk  of  that  county, 
as  prescribed  In  the  next  section. 


,  furnish  to  tiie  party  who  obtained  the 

cripts,  ntlesti-d  by  his  signature,  of  the 

docket  of  tlic  j'nrlBuii'iit,  iiieludinj;  the  entry  made  upon  the 
doekr't.  A  county  i-lerk,  in  whose  olllce  the  Judpruent  la  docketed, 
must,  upon  iiayment  of  bis  fees  therefor,  iniincdialely  Htc  siicli 
a  transcript;  nud  make  nn  entry  upon  the  docket  of  the  judfcnient. 
In  each  place  where  it  appears  in  his  doeket-book,  substantinlly 
as  follows;  "  I.ien  snspendc<l  ",  i>r.  "  Ijien  partially  s«s|)eiideil ", 
aecordinR  to  the  entry  upon  the  oriRinnl  docket,  and  also,  "  Sec 
transcript  fdcd  "  :  addiUR  the  proper  date. 


1 12B0.  When  snd  ho*v  lien  restored. 

At  any  time  after  a  jndcment.  which  has  ceased  t 
s  preHprilicd  in  the  last  three  Bccllons,  is  nirirnicd.  o; 
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therefrom  is  diBmlaBed,  tbe  lien  thereof  mny  be  reatomi,  as 
follows'. 

1.  The  clerh.  in  n-hoee  office  the  judgiueLt  of  nlBrmnnce,  or 
the  order  disiuieHLDg  the  appeal,  ia  entered,  must,  upon  the 
reqnest  of  tbe  judgment  ervditor,  docket  the  judgmcBt  anew, 
as  it  was  originally  docketed,  but  in  the  order  of  pnnritr  of  the 
new  docket;  and  he  muxt  ivrite,  upon  the  new  docket,  the  wordti. 
"  Lien  restored  by  redocket  "  ;  adding  the  date  of  redoekt'tiiifc. 

2.  A  transcript  of  the  new  docket  must  be  furnished  to  n 
eonnt;  clerk,  in  whose  office  an  entry  of  the  BUBpenaion  of  the 
lien  has  bticn  made,  as  prescribed  in  the  last  two  seetloiid:  and 
thereupon  the  iudgmeat  must  be  docketeil  by  him  anew,  in  the 
order  of  .the  priority  of  the  new  docket.  The  clerk  who  ho  re- 
dockets  the  JtldjTmcnt,  milBt  make  nn  entry  upon  the  new  docket. 
HobBtantially  aa  follows:  "  Lien  restored  by  redocket.  See  trans- 
cript filed  "  ;  adding  the  dote  of  redocketing  in  hla  county. 

The  lien  of  tbe  jndgtnent  is  thereupon  reitored,  for  the  nnex- 
pired  period  thereof,  as  if  the  order  hud  not  l)ecn  made:  but  with 
like  effect  only,  as  against  Judgment  creditora,  purrhafcra.  and 
mortgagees  in  good  faitb.  as  if  the  judguellt  had  Ihen  liccn 
first  docketed. 

1 1200.  [An'd,  IMKK]    Dveket  of  Jadsnirnt.  how  cBncellrd. 

The  dorket  of  a  indgment  must  be  eanrclled  and  dinohareed 
by  the  clerk,  in  whose  office  the  Judgment-roll  is  tiled,  upon  filing 
with  him  a  sati«f action-piece,  describing  the  Judgment,  and  ene- 
cnted  as  follows: 

1.  lAm'd,  ittoe.i  Except  as  otherwise  prescrilied  in  the  next 
subdivision,  the  satiafection  piece  must  be  executed  by  the  party 
in  whose  favor  the  judgment  was  rendered,  or  his  esecutor  or 
administrator;  or,  if  it  is-made  within  two  years  after  the  entry 
of  jiMlgment,  or  after  the  entry  of  final  jnilgment  or  order  of 
nfflnnance,  by  the  attorney  of  record  of  the  party.  Bat  where 
the  authority  of  the  attorney  haa  been  revoked,  a  xatiMfactiou  by 
him  is  not  conclusive,  against  the  person  entilli-d  to  enforce  the 
judgment,  in  respect  to  a  person,  who  bail  actual  notice  of  the 
revocation,  before  n  payment  on  the  Judginunt  was  made,  or  a  . 
purehaue  of  pro|)erty  oounil  thereby  was  cfTccted. 

2.  If  no  assiKnnic-nt  of  the  judgment,  executed  by  the  party 
in  whose  favor  it  was  rendered,  or  his  cxeculor  or  administrator, 
has  been  filed  In  the  clerk's  office  the  HiitiHra<-lir>n-piece  must  Ik' 
executed  by  the  person,  who  appears,  from  the  aKHignnient,  or 
from  the  last  of  the  subsequent  assignments,  if  any,  so  filed, 
showing  a.  continuous  chain  of  titlej  to  lie  the  owner  of  the  jnilir- 
ment;  or  by  hin  executor  or  administrator. 

•3.  If  the  satisfaction-piece  is  execntiMl  liy  nn  attorney  in  fact. 
In  behalf  of  a  prraon  authoric<-d  to  execute  it,  other  than  the 
attorney  of  reconi,  nn  instrument,  containing  a  power  to  ac- 
knowledge the  satisfaction,  must  he  lilpfl  witli  thi'  snli»fiiction 
piece,  anless  it  hiia  been  recorded,  in  the  proper  book  for  record- 
ing deeds,  in  that  or  another  county;  in  which  ciise,  the  sr.tis- 
faetion-piece  must  refer  to  the  record,  and  tbe  clerk  may,  for 
his  own  indemnity,  require  evidence  of  a  record  remaining  ia 
another  office. 

The  execution  of  each  satisfaction-piece  or  power  of  nflorney 
must  l>e  acknowledfted,  iM'forc  the  clerk,  or  his  deputy,  and 
certified  by  him  thereupon;  or  it  must  be  acknowledged  or  proved. 
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and   certifieil,   in   like   manner  as   n   dt'i'd   to  ba   rcconled   in   tbe 

toliiltj  whfre  it  is  filed. 
S  R,  S.  .162,  H  22.  £3  nod  2i  <3  EdD.  :tTB1.  IDd  L.  IKK.  ch,  263.  H  1,  2  and  R 

1 1201.  SBtl>ifBCtlon-ple«e  In  be  fclTcn  ■>■  pBrment  o( 
ladRuent. 

The  person,  entitled  to  enforce  a  jndgment.  miiHt  e»eputc,  »n(l 
nt^kiiiiwledfie  before  the  proper  olflL-er.  a  sntisfnt'tion-piece  thereof, 
Ht  the  re<iiieat  of  the  judt;meDt  delitiir,  «r  of  a  person  Interesteil 
ill  the  property  bound  by  the  juiltnncnt,  npon  pn-Hentation  of  a 
Hatixfnctlun-picre,  and  paymeDt  of  the  iiiini  dne  upon  the  jndfi- 
inent.  iind  Ihi^  tcpa  Dtluwed  by  law  for  tnklDK  thi'  ackiioniedg- 
ment  of  a  deed. 

Vt..  I  Sn  (2  Rdm.  XTH).  iln'il. 

I  IXflX.  (AqiM,  IKSIt.!  AhhIkbop  mniit  •cknowledirc'  (ihhIkd- 
nvBt. 

A  person  who  hnn  heretofore  osecnted,  or  herenfter  exeeutea, 
a.  written  nsBigrnient  of  a  judgment,  owned  b.v  liini.  without 
nek  now  led  sting  the  exe^Tition  therpof.  befire  an  officer  nntlioriKed 
to  take  the  Hcknowlc<lKmeiit  of  s  deed,  mnst  no  acknowledm;  it, 
at  the  reqiient  ft  his  aanJenee,  or  of  a  sntneiiaent  aitsienee  thereof, 
or  of  tlie  judjrment  <lehtcir.  upon  presentation  or  th*  assignment, 
and  tmyment  of  tbe  officer's  fees. 

L.   IHWl.  cb.  Me. 

I  i:in3.  AxnlKBep  who  In  «  reeeli-er,  ete.>  auT  Cle  Batlcp. 

A  resident  of  the  8t:i(c.  or  n  perHon  having  (in  oflire  within  the 
Ktnte,  for  the  rcgiilnr  trnnKaetion  of  biiBineHB,  in  person,  who 
hei'omes  the  owner  of  a  judgment.  Ii.v  virtue  of  «  iieiieral  nasign- 
meut  for  the  benefit  of  ereditors,  or  of  an  appointment  as  a 
receiver,  or  trustee  or  assignee  of  an  inwolTeiit  debtor  or  bnnk- 
riipt,  nin.v  file  with  the  clerk,  In  whose  offlc-e  the  Jtidsment-roll  is 
filed,  n  notice  of  the  nBHignment,  or  of  hid  appointment,  and  of 
his  ownership  of  the  jnilgmi'nt.  The  noti<'e  must  he  subHcribod 
by  him.  ndillng  to  hiN  niunature  his  |tla(-e  of  residence,  and  alno. 
if  he  residi's  without  the  State,  bin  olBee  iiddn-ss.  A  notice  KO 
filed  hiiH  (he  same  force  and  efTcct,  for  the  inirposes  of  thi^ 
arlii'te.  nw  it  it  was  an  assignment  of  tlie  judgnieiil. 

i  IlitM.  Rnlry      In  r  itoekel,     npon      return      of      ^xocatlon 

Where  itn  i'\e<'iilion  is  returned,  whiill.v  or  jinrtly  siitlsfiiil.  the 
clerk  must  make  an  entry  of  the  sntiKfnetion.  or  partial  satiafao 
linn,  in  lUe  docket  of  the  Judgment,  npon  which  it  was  uiaued. 
Theren[H>n  the  judgment  is  dti^med  iHtisEied,  In  the  e:(lent  of 
llic-  itniouiit  n-Hirwcil  ns  eolIiM'led,  oidess  the  return  is  vacated 
by  llie  court. 


When'  nn  cxecniion  is  return 
most  immediately  mnke,  in  the 
wlilch  it  was  isBiied.  nn  entry  of  the  fact,  stating  tbe  time  t 
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ilSM.  Btaerta  «o  kIv«   copy    of   iimllBaed    exec-itloBi   clertc 

A  Hheriff,  upon  bclnn  paid  tlip  riill  nmoLint  Ane  upon  an  expcii- 
tlon  in  his  hands,  mnut  imrauilitttelj  indorae  theroupoti  a  retnro 
of  MtiarBction  thereof.  He  must  uIrd  <liliver.  lo  the  person 
nakiiijc  the  payment,  upon  the  Intter's  re<|Uet<I.  and  pajrmtvt 
of  the  feesi  allnweil  hy  law  therofor,  a  c«<rtlfle<l  copy  of  the 
exeeutinn.  and  of  the  return  of  aatiafaetlon  thereupon;  wbtcb 
may  be  filed  with  the  clerk  of  the  panie  pmmty,  who  must  there- 
upon eaticpl  nnd  iliKchnreo  the  docket  of  the  judfnnent,  bh  If  the 
judfcnient-roll  was  fileil  in  hla  oBlee,  nnd  the  exmition  waa 
rt-tnrnni  to  him.  aa  aatiHRpd.  But  thlH  Nreliitn  ilnen  not  exonerate 
tbe  slierifT.  from  hix  dnty  to  rptnm  the  execatluD.  to  the  clerk 
wltb  whom  the  iudtcment-roll  ia  llleil. 

L.  uao.  ch.  fl.  I  I  <4  Edm.  S3S|,  aia'd.    S>v  i  13«a. 

itXor.  Dueketi   when  to  h«  dlacharirPd  a^d  CBn««llcd. 

The  i'li>rk  'if  a  i-oiinty.  with  whom  a  judtiiiieiit  \ia»  bi><'u  doek- 
etcd.  miiHt  ranrcl  anil  dlKi'hnrKo  the  flocket  Iheri'of.  iipo[i  the 
filintCi  with  him,  of  a  ccrtiGcatit  of  th«  clerk,  with  whom  the 
jnd^nieiit-roll  iH  Rlid.  Hliowiii};  that  (he  iii.lKiuelit  linx  boii  rc- 
Tenw-d,  Tacatcd,  or  imti»fied  of  rrconl:  or  Ihe  ciTtllicHte  of  the 
elerk  of  the  county,  with  whom  a  copj-  of  an  exetntion.  and  of 
a  retnm  of  HatJKfaction  thereupon,  have  been  filed,  ns  pretictlbed 
in  the  lant  Kiv-lion,  Rhowinc  that  they  have  licen  so  Sled,  and  tbe 
docket  caorelled  nnd  (lischaritcd  accordinBly. 

L.  ISOO,  cb.  0.  i  a,  and  I..  18M,  ch.  104,  |  S  H  Edm.  U2T},  conaolKlXrd. 

11201^.  [Am'd,  18»».]  DI-cIutvf  of  s  Jadicment  sKKfaM  n 
iHinkrBpt. 

At  any  time  after  one  year  hua  einpsed.  aini'e  a  bankrupt  whh 
diaebarwd  from  his  debts,  pursuant  to  tbe  ni'tii  of  eonErewg  re-  ' 
latiuK  to  baukruptey.  he  may  apply,  uiwn  proof  o(  his  discharge, 
to  the  cuurt  in  which  a  judBinent  wns  rcndcri-d  against  him,  or 
if  rendered  In  a  eimrt  not  of  record,  In  Iho  court  of  which  it  has  ■ 
become  a  jodKuent  by  docketinR  It,  or  lilinir  u  tnuiHcriiit  thereof, 
for  an  order,  directinii  the  judgment  to  Im-  ciLiii-elled  aiid  diit- 
eharKP<1  of  record.  If  it  appears  iiiHin  the  hearing  that  he  hns 
!iecn  dlMcharj-ed  from  the  payment  of  that  Judgment,  or  the  ilebt 
upon  which  snch  judicmcnt  wns  recivered.  nn  ordiT  nuwt  be 
made  directing  anid  judgment  be  cntici-lled  nnd  diwrharKi'd  of 
record;  and  thereupon  the  clerk  of  Hold  court  shall  i-nnci'l  and 
diHcbarge  the  same  by  mnrkinB  on  the  docket  thereof  thnt  the 
same  Is  cancelled  and  dwcharKcd  by  order  of  the  court,  Rivine 
the  date  of  entry  of  the  order  of  diHcharee.  Where  the  JadRnient 
was  a  lien  on  real  property  owned  by  the  bankrupt  prior  to  (he 
time  he  was  adjudged  a  bankrupt,  tlic  lien  thereof  upon  snid  real 
cMtRtc  abnll  not  he  affectcil  by  snid  onler  and  may  be  enforced. 
hut  in  all  other  respe<ta  the  JiidRuient  shnll  In-  of  no  force  or 
Tslidity,  nor  shall  the  same  be  a  lien  on  renl  property  acriitired 
by  him  subsequent  to  his  discharge  in  bankruptcy.  Notin-  of  the 
application,  accompanied  with  copies  of  the  papers  upon  whicli  it 
is  made,  most  be  served  upon  the  juilcment  creilitor,  or  bin  attor- 
ney of  record  In  said  judgment.  In  the  same  manner  as  prescribed 
in  section  serm  hundrerl  and  ninety-six  mid  seven  hundred  nnd 
nlaetr-aeren  ol  the  code  of  civil  procedure,  if  the  residence  or 
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nlkce  of  buttincSH  of  sdcb  creditor,  or  bin  attorney  is  known,  bat 
if  uDkDown  Qud'cBDnot  bi'  asrertaini'd  nffpr  due  dllig^nrv.  or  it 
Buvb  creditor  is  a  uiiu-reBidcnt  of  tbia  state,  and  his  attorney  1h 
dead,  removed  from,  or  cannot  be.  found  within  tbe  state,  upon 
pruuf  of  said  fiictR  by  affidavit  a  judde  of  the  conrt  may  matte 
an  order  thut  thf  notice  of  sucb  application  be  published  in  a 
neivspaper  JexiRnnted  tb<^r«in  ootv  a  vo^k  for  not  more  Ibnn 
three  weeks,  which  publication  shown  by  the  affidavit  of  the 
piibllRher  kIiuII  bi'  Rufflcient  service  upon  such  judgment  creditor, 
of  thv  application. 

L.  1ST^  eb.  02.  mD-d:  I.,  isno.  cb.  002.    In  >-a>vt  Sept.  1.  ISM. 

f  1200.  Power  of  conrla  reapeetlaff  docket. 

A  oourLof  ri'eiinl  lian  lhi>  tiame  |>ower  and  jurisdietlon.  eon' 
i-t'minK  the  diH'kct  of  its  indffnients,  kept  by  a  county  clerk,  which 
it  has  concerniin;  the  docket,  kept  by  ilH  own  clerk.  It  m«y 
direct  tliat  such  a  docket  be  am«nd^;  or  that  itti  judgment,  there 
diicketcd.  I)c  ilocketed  nniie  pro  tunc. 

L.   1844.   t-b.  104.   I  T  (4   Kdu,  628)  ID'a. 

1 12TO.  Clprtc  to  Hie  and  note  aiMlKniiieBt  of  JndBmcBt. 

T'lHiii  the  pri'Hi'utation,  to  the  clerk  o(  a  court  of  record,  of 
an  HssiKiiiiii'ul  of  a  judRnienl,  entered  iu  his  office,  executed  by 
■J  pi-rson  etitll)i-d  to  satiafy  the  judKiueiit,  as  prescribed  in  section 
VHili  of  thin  ni't.  and  otherwise  executed  as  prescribed  in  tJmt 
Hcction,  with  rcKjiect  t<i  a  an  tlx  fact  ion -piece,  and  upou  payment 
of  tliu  fii-H,  nllciwi'd  by  law.  for  Glinic  a  transcript,  and  docketing 
n  imltnnetit  thereupon,  Ilie  clerk  must  fnrthwith  file  the  aBsi)ni 
mt'iit  in  his  office,  and  make,  upon  the  docket  of  the  judinnent. 
an  entry  of  the  fact,  and  of  the  day  of  filing;  or.  If  he  keeps  a 
separate  book  for  the  entry  of  nsslfCnmentR  of  indementR,  nn 
entry,  retcrrinc  to  the  pajre  of  the  book,  where  the  Bling  of  the 
autlimnient  is  noted. 

t  tsn.   [RcpeahMl,   1870.] 

(1372.  To    whiit    iDdfrmentn    und    expcntlona    thin    wrtlele 

This  nrlicle  nppliett  only  to  a  jiidKnienl.   wholly  or  partly   for 
n  Himi  of  money,  or  direclinK  Ili<'  payment  of  a  sum  of  money: 
ntid  to  an  execution  issued  upon  .such  a  judgment. 
3S&K 
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TITIiB  n. 

Judgments  takoa  without  procesa. 

^^  3.  SBbmtarton  o(  a  loniruveny.   upon   latu  •flmltwd. 

auticlh  first. 

CoVeMton  of  judgment. 

Bac.  1K3.  Judgment  n>«»  be  wnfMKd.    When  mtrrled  wamiu  nuj  eoB(M» 

laTe.  Juflduent-roll:  itockcllnjc  sud  ffutprclng  the  )uU((mein. 
isn,  Bietnllon,   wlw™  the  Jud(Iiu>'nl   1;  "«  ""  ""•• 
1278.  Contpwlon  br  una  oT  wvBnil  Joint  delitom. 
I  iaT3.  [Am'd,  18TT.   ISBT.]      jBd«meBt  ta^T  be  conten-ei- 
A   judgment   bj   conR'SBlon   may   be   eutored,   witfaout   action, 
ei^i-rror  maucy  dvR-  or  to   b.-come  dui-,  or    o  «.'cure  a  pereon 
iiuiiiBt  "outlaB- It  liabiiLly  iu  U-half  -it  Oil-  dtfeuUa.it,  or  both     . 
U:  Jlreicrib^-d   it,   tbia  actLd.-.     A   murrU-d   woman   may  wnfeaE 
such  &  judgmtfut. 

Oo.PB)0.,tflM;  L.  wn,  0^.  SH.    InsffBciaei*.  X,l»n. 
I  iaT4.   StBiement)  form  thereof. 

A  written  Btntonu-nt  mnat  be  made,  and  Bisn''^  *>j  the  defend- 
"f  l'?  ^u«t'aI'ate'rh'e'«um!^for  which  indsmont  may  be  entered, 
and  anthoriie  the  entry  of  liidRment  therefor. 

2.  It  the  judBnieut  to  lie  confessed  la  for  money  dne  or  w 
become  due.  It  must  atate  con<-i9<-ly  the  facti,  out  olxi'fh  *H« 


become  aue,  ii  must  hihii:  ii>ih-.d.-ij  i"c  .">...=,  .."-  --  ..i,  ~  „7  " i; 
debt  aroae;  and  muat  show,  that  the  anifi  confcased  therefor  Is 
jiMtly  due,   or   W  m^  confessed  is  for  the  purpoee  of  secur- 

iae  the  plftUitiff,  against  a  contingent  liability,  it  must  state 
S^cis^yOie  facts,  constltufins  the  liability;  and  "'««*  s*"™^: 
that  the   sum   confessed   therefor   does   not   exceed   the  amount 

^Th'^WaSut  mnst  bo  verifl..l  by  the  oath  oj  the  defendant, 
to  the  effect,  that  the  matters  of  fact  therein  set  forth  are  true. 

III.,  t  Sa3,  Bm-d. 

I   12TB,   [Am'a,    180B.]    Strntemeiit    to    be    «led,    ■■d    Jndff- 

""^"'"me 'within  three  years  after  the  "t-ltf^^^L'"  'm'^f^^ 
U  may  be  filed  w  th  a  county  clerk,  or,  where  the  J«m.  T"' 
which  indmnent  Is  confessed,  does  not  eiceed  two  thousand 
doUa?s,  eSve  of  interest  from  "'<;«'?^,"' ™f ofNew-Yort 
rnsnt   with  the  clerk  of  the  c  ty  court  of  the  city  of  wew  >orit. 
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the  supreme  court:  if  it  Is  filed  with  the  clerk  of  another  coun, 
Bpecificd   id   tbia  section,   the  judgmeDt  must  be  entered  in   the 
court  of  which  he  is  cltrk.     But  a  judgment  ahall  Dot  be  entered 
upon  euch  a  Btatemeut,  after  the  defendant's  death. 
Co.  Proc.,  I  SB*.  OrM  senUncc  im'd;  L.  l§aB,  cb.  MO. 

I  1370,  [Am'd,  isro.]  JndKn><-Bt-r»ll|  doolfetlav  b«« 
en  ford  ns    tli«   Jadviiient. 

The  clerk,  immt'dintetr  after  enterine  the  judgment,  moat 
QttHoh  together  and  file  Ihe  statement,  s«  verified,  and  ft  eopj 
of  the  judgment;  nbicb  constitute  the  judgment-roll.  The  Juag- 
Ulent  may  be  docketed,  and  enforced  against  property,  in  the 
some  manner,  and  with  the  same  eSect,  ns  a  judgment  In  ut 
ui'tion.  rendered  in  the  same  court;  und  each  provision  of  law, 
relating  to  a  judgment  in  an  action,  and  the  proceedings  BUbw> 
quent  thereto,  U|i|)]]'  to  a  judgment  thus  taken. 

td.,  I  3M.  wcDDd  iDd  IbJnl  «entEn»i  ntu'd. 

1  127T.  EseoBtlon  *rh«re  the  jBdrneB*  !■  >•*  mU  «a«. 
Where  the  debt,  for  nliich  the  indgment  ts  rendered,  1b  not 
all  due,  execution  mny  b<'  inaned,  upon  the  judgment,  for  toe 
collection  of  the  sum  which  has  become  due.  The  executioD 
must  be  in  the  form  preBcriheil  by  law,  for  an  execution  upon  ft 
judgment  for  the  full  amount  recovered:  but  the  person,  whoa* 
name  Is  subscribed  to  it,  must  iudorve  thereupon  a  direction  to 
the  sheriff,  to  collect  only  the  sum  doe,  stating  the  amount 
thereof,  with  interest  thereon,  and  ihe  coBts  of  the  Judgment. 
NotBlthstaniling  the  Issuing  and  coUeelion  of  such  an  executioii, 
the  judgment  shall  remain,  as  seeurilr  for  the  sum  or  sums  to 
become  due.  after  the  execution  is  issued.  When  a  fuRher  sum 
becomes  due,  an  execution  may.  In  like  manner,  be  Issued  for 
the  colU'Ction  thereof;  and  succcsBlve  executions  may  be  Issued, 
BE  further  sums  become  due. 

Id..  muBlDdcr  of  t  3S4. 

(  1X78.  CoDtesslon   by   one   of   iieTeral   lolnt   dehtors. 

One  or  more  joint  debtors  ma;  confess  a  judgment  for  a  Joint 
debt,  due  or  to  become  due.  Where  all  the  joint  debtors  do  not 
imlte  in  the  confession,  the  Judgment  most,  be  entered  and  en- 
forced agfliust  those  only  who  coDfcssed  it;  and  it  Is  not  a  bar 
to  an  action  against  all  the  Joint  debtors,  npoo  the  same  demftnd. 
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AKTICLB   SHCOIfD. 

Submitsion  of  a  eoatrimersy,  uponfaeU  admitted. 


I   ISTS.   ControverBr,    kow    nDbnltted    n-lthant    procenn. 

The  panii's  to  a  queittiou  in  ilifE^rence,  wliicli  luiglit  be  the 
pubject  of  au  actiou,  b^ius  of  full  nge,  ma;  aen-e  upon  a  cnao. 
containing  a  utatemeiit  of  the  tactg,  apaa  which  the  controvoray 
(li'penilii;  and  luny  jiroiicnt  it  writit'n  snbtuiHsioii  thcrool^  to  tt 
court  of  re4^>nl,  wbiuh  would  have  iurisdk-tiou  of  on  action, 
brought  for  the  saine  cRti«e.  The  cnse  aiust  be  accompanied 
n'ith  tbe  alSdaTit  of  one  of  (he  parties,  to  the  effect,  that  tlie 
controTcrEy  in  real;  and  that  the  siibniisBiou  is  made  In  tcood 
faith,  for  the  piirpoec  of  dotermiuing  the  righti  of  the  iinrties. 
The  iinbinlsHion  'must  be  acknowlcdKOd  or  proved,  and  certilied. 
1  like  manaer  as  a  deed,  to  be  recorded  In  the  county   where 


I  1380.  PMirra  I*  lie  fll«d|  contrOTCrBr  tbcrenpoa  be- 
eoBVB  an  action. 

The  COBC,  submiBsion,  onil  ofBdnvit,  must  iie  filed  In  tlie  ol&ce 
ot  the  clerk  of  the  conrt  to  which  the  subinissiou  is  uiade.d)  If 
the  eubmieslou  In  made  to  the  iupreme  court,  tliey  niuRt  be  fiiiil 
,  in  the  oIKce  of  the  county  clerk,  if  any.  Rpocified  in  the  euhmis- 
Bion;  ir  no  county  clerk  is  bo  specified,  they  may  be  tiled  In  the 
office  of  any  county  clerk.  The  Bling  is  a  nrcsentation  of  the 
■ubmiFniou;  and  thenceforth  the  controversy  becomes  nn  octlon; 
And  each  proviaion  of  law,  relatiuK  to  a  proceeding  in  an  nclion. 
npptics  lo  the  subse^iiient  procccdiuga  therein  except  as  otherwise 
prescribed  in  the  next  sctjon. 
(I)  New.    Bemilnder  li  aubitltutad  tor  On.  Pioc..  J  BT4.  ud  iiart  ot  [|  na 

I  18R1.    [Aai'd,  1B9S,  IftftS.]    SBbaeaBent  proe«c41>vi<  resn- 

An  order  of  arrest,  a  teinporarr  injunction,  or  a  warrant  of 
attacfanient,  cannot  be  Kranted  in  such  an  action;  the  costs 
thereof  are  always  In  the  discretion  of  tlic  court,  but  ciMts  can- 
not be  taxed,  for  any  proceediugs  l>criire  notice  of  trLil:  tlic  action, 
must  bo  tried  by  the  court,  apou  the  cuhu  iiione;  and  the  case. 
Bubmission.  affidavit,  and  a  certified  copy  of  the  judgment,  and 
of  any  order  or  paper  neceaaarily  affecting  the  Judgment,  con- 
stitute the  judtcment  roll.  If  the  action  is  in  the  supreme  court 
It  niiuit  be  tried  snd  judgment  rendered  by  the  appellate  division 
thereof,  and  if  in  the  city  court  of  the  dty  of  New  Yort  it 
must  be  tried  and  judgment  rendered  at  the  geni'ral  term  thereof. 
If  the  statement  of  facts  contained  in  the  case,  is  not  sufficient 
to  enable  the  conrt  to  render  judgment,  an  order  must  be  made 
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dismissing  the  uubmiHslon,  witboat  coata  to  cither  party;  uulea* 
the  court  permitB  the  pnrties,   or,   in  u  proper  caao  their  repre- 
WDtatlTea,  to  Sle  ild  additional  atatement.  which  it  milf  iOt  ie_  its 
discretion,  wtttiout  prejndice  to  the  origiDal  Btatement 
L.lSM,oh.M:L.1SM,<iti.S3S.    In sfftot Har S. IM.       ' 
MM 
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TITLE  HI. 


See:  IMS.  MoIMd  te  Kt  ulde  Jodgment  Car  lcre(<l>rU/i    wlwii   R  mi7    ba 
1283.  UolJon  lo  Kt  iBlde  Jodcmcut  for  cnur  In  fact;  vben  It  nuy  be 


1380.  How  DutlM  gin*  uudtr  Uita  title. 


I  1Z8Z.  HollvB  to  art  lUlde  JndKam*  for  IrrcKvlBrltrt 
*i-hea  it  HiKr  be  brnrd. 

A  tuvtion  to  BOt  aaidc  a  fiiiul  jadeint^iit,  for  irrOjRUlarlty,  sball 
not  bn  haanl,  ufter  tlie  <?x|)irutfuu  of  olio  fuur  Biuc«  the  Gliug 
of  lh«!  juilgiiK'ul-roll;  uuIi'km  uotk-L-  tburouf  ii  given  tor  a  dnr 
witbiu  tbe  XL>ur,  uiid  either  the  Ueurlug  is  udjoiirucd.  by  one  or 
more  orders,  uutll  after  tbe  explrutiuu  of  the  ycur;  or  tue  term, 
for  wliieli  it  is  tliuit  uotleed,  is  uot  held.  la  tbe  Inttcr  evcat. 
tbe  uiution  may  be  rt'-iiolieeiJ  for,  awl  bcnrd  at,  tbe  next  feria 
nt  whicL  it  cud  be  nmdi',  held  nut  li'ss  thuu  ten  daye  ufter  the 
daj-,  when  tht-  first  term  was  npyoiuted  to  be  held. 

1  B.  8.  SSS^  I  1  tS  Bdm.  SH).  niuedeUwI.     See  t  TM. 

g  1283.  Motion  to  art  aside  Jadsaient  for  eFF*r  la  racti 
^vhea  it  ■Bay  be  aiade  br   parly* 

A  motion  to  set  aside  a  fiuol  judsmeol,  rendered  in  n  conrt  ot 
record,  for  error  In  fact,  not  arUInK  ii|>un  tlie  trial,  may  be  made 
by  the  parly  acaiost  whom  it  ia  romlured;  or.  it  an  cxpcution 
bna  not  been  isMucd  tliereon,  and  tlie  judKliK'nt  has  not  been 
wholly  or  partly  satisfied  or  enforced,  by  the  party  in  wboae 
tavor  it  ia  rendereii.    (Sen  S   1200.) 

3  O.  S.  DU.  puts  ot  II  2  mu]  3  (2  Bdm.  SIS).  caDulldatiMl  sua  (inM. 

I  1S84,  ld.|  >ner  a  partr'n  dentb. 

A  like  motion  may  be  made,  after  (be  death  ot  a  party  enti- 
tled to  make  it,  as  prescribed  in  the  last  st'ctiou,  by  the  fullowing 
pcraons:  , 

1.  Where  the  jiidjfmont  awnrda  n  onm  of  money,  or  a  chattel, 
or  an  interest  in  real  property,  which  is  declared  by  Ir—  ■-   "-- 
lade  by  his  eiecutor  or  admi 


aeM«b{,  the  notion  may  be  made  by  his  eiecutor  or  ndmiiiiBtrator. 

2.  Where  tbe  judgment  awards  real  protierty,  or  the  posseseion 
thereof,  or  wher«  tbe  tille  to  or  an  rutnte  or  interest  in  real 
proper^  Is  determined  or  affected  thereby,  the  motion  may  bo 
IDM«  by  the  heir  of  the  decedent,  to  whom  the  real  property 
desceodeil.  or  might  liave  desceuded,  or  by  (he  person  to  whom 
he  devtied  It. 

S.  Where  l?be  jndtrmcnt  la  renflered  Bffalnst  or  io  favor  of  two 
or  more  penions,  the  motion  may  be  made,  joinll.v,  by  the 
rarrlVor,  and  the  peraon  who  wonid  bare  been  entitled  to  maha 
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It,  if  the  Judgment  had  been  rendered  in  favor  of  or  agalnat  th» 
decedent  only. 

S  B.  S.  Nl,  (  2,  iDbd.  £  and  8.  and  (  8.  coiuoUdiUd. 
I  1S8B.  Id.|  by  a  prrson  not  a  ftarty. 

A  motion  may  be  made,  either  before  or  after  the  death  of  the 
defendant,  b7  a  perwD,  who  is  not  a  party,  to  set  aside,  for  error 
lu  fact,  not  arieinK  upon  tbe  trial,  a  judgment,  rendered  in  an 
action  egaiuHt  a  tenant  for  life,  or  for  rear*,  awarding  real 
property,  or  the  poaseHBion  of  real  property,  in  which  the  peraoa 
makSiix  tbe  motion  has  an  estate,  or  interest,  lu  reverBlon  or 
remqiniler. 
Id.,  i  2.  mbd.  4,  nmodclltd. 

I  1280.  Id.)  nlien   ■ei-eral   partlM  are  »tltle4    tn   moT*. 

Where  two  or  more  persona  are  entitled  to  move  to  set  aside 
a  judgment,  as  preaeribed  in  tlie  last  three  Bections,  one  or  more 
of  them  mfty  move  separately;  but,  in  that  ease,  notice  of  tbe 
motion  must  be  giveo  to  those  who  do  not  join  tbereiii.  In  like 
manner  as  if  they  were  adverse  parties. 
SobnitDle  for  3  B.  B.  ES3.  II  T-IT. 
I  X2ST.   To    wkon   Botlpc    of  tke    motloa   ^aat   lie   Ktvo. 

Nuti<;c  of  a  motion  to  set  aside  a.  final  judgment,  for  error  In 
fact,  not  arising  njion  the  trinl,  nnist  bo  givell  to  the  adverae 
parly,  or,  in  case  of  hii  death,  to  each  person  who  might  h 


t  the  moving  party,  to  set  aside  the  judgment 

.    .  ISO,   as  prescribed  in   thia  title. (1)     Where  the 

lotion   is   made   by   the   party   against   whom   the   judgment   im 


rendered,  or  by  hla  heir,  devisee,  executor,  or  aamlnistrator, 
service  of  the  notice,  upon  the  attorney  of  record  for  the  party. 
In  whose  favor  the  judgment  Is  rendered,  has  the  like  effect,  ai 
If  It  was  Betred  npoD  the  party.(2) 

<1)   Id,,  tba  nbaUDa  of  )  IS.  «i«ept  tM  lut  dsua  ol  soM.  a  UmvoC 

O)   N»w. 

I  1288.  Id.t  TTheii  real  provcrtr  PeoaT«r««  by  th«  Jn«s- 
meat    has  beea  convered. 

Where  the  judgment  nwards  real  property,  or  the  posseesloD 
thereof,  or  where  tbe  title  to.  or  an  estate  or  interest  in,  real 
property  is  determined  or  affected  thereby,  and  the  real  property, 
or  estate  or  Interest  tlicri!iii,  has  been  conveyed,  by  the  adveraB 
party,  more  than  eight  days  before  the  hearing  of  the  motion, 
DOlkc  of  the  motion  Diunt  also  be  given  to  each  actual  occupant 
of  the  property,  claiming  under  the  conveyance. 
2  R.  B.  SOI.  i«iiulDd«r  ot  I   10. 

1  1X89.   How  aoltee  Kiveu  ander  this  title. 

Notice  must  be  given,  in  a  case  specified  In  this  title,  by  per- 
sona! service  of  a  written  notice,  or  of  an  order  to  show  cftnse 
why  the  motion  should  not  be  granted;  or.  If  a  person  entitled  to 
notice  cannot,  with  due  diligence,  be  found  within  the  BtatCt 
in  any  manner  which  the  court,  or  a  judge  thereof,  directs  la 
an  order  to  abow  cause,  or  whlcb  the  court  direct*  In  a  sutMe- 
quent  order. 

I  U»0.  WItbiB    wbat   tima  motion   to   be   made. 

A  tuotioQ  to  set  aside  n  final  judgment,  for  error  In  fact,  net 
arising  upon  the  trial,  shall  not  be  beard,  except  ■■  speaB«d 


e.  11.  t  8  VACATING  JUDGMENT.  gg  1261-93 

In  the  u«ze  Bection,  otter  the  expiration  of  tivo  ycari  since  the 
filing  of  the  judginent-rolt,  unless  notice  thert-ut  is  given,  for  a 
day  n'ithiu  the  two  yetin;  and  either  the  heurlug  i»  adjonrned, 
by  one  or  more  order*,  until  after  the  e\piration  of  the  two 
yearsi  or  the  terof,  for  which  It  ia  thus  noticed,  is  not  held.  lb 
the  latter  event,  the  motion  may  be  re-notieed  for,  aud  heard 
nt,  the  next  term  at  which  it  can  be  mnde,  held  not  less  than 
ten  dnjH  after  the  day,  when  the  first  term  was  appointed  to 
be  held. 

I   1301.  Rxceptloaii  la  «>■«  of  dlimlillttr. 


2.  Ine __ 

3.  Imprisoned  on  n  criminal  charce,  or  In  exeeullon.  upon  con- 
vietiou  of  a  criminal  offence,  tor  a  term  lesa  than  for  life; 

The  time  of  auch  a  ditnbility  l«  not  a  part  of  the  time,  limited 
by  the  Inst  Bcclton;  except  that  the  time,  within  which  the  inotinn 
ma^  be  heard,  cannot  be  extend<^  more  than  live  years  by  ani-h 
a  dlxniiility,  nor,  in  any  case,  more  than  oue  year  after  the 
dts ability  ceases. 

From  i  B.  H.  IM.  H  13  ■'■'I  3*- 

1   1399.   RcBtltBttoD)   wkm    illreeted. 

Where  a  jlidfrment  is  set  nflide  for  any  caane,  npon  mnfton. 
the  court  may  direct  and  enforce  7eBtftiition.  in  like  manner,  wi'h 
like  effect,  and  unlijeet  to  the  same  coadlllons,  as  where  a  Judg- 
ment is  reversed  npon  appeal. 
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13IT.  JnlKDH'Ut  < 
1311).  n-brn  no  , 
|3».  Modp  nf  » 


Tit  of  error  In 
MtltDtMl  tor  Co.  Prw 


I  fir  II  act  Ion  or  epeclal  proceed  In  r  has  been 
I  BSI.  and  Ilia  flnt  aenlenca  at  |  4ST. 

1   1204.  'Wbrn  ynrlr  •m*T  npppal> 

A  partr  aggrlovod  taay  appeal,    in  a  case  preacribed   in  tlila 
chapter,  except  uhire  the  judgment  or  order,  of  which  he  com- 
plaloH,  was  rendered  or  made  upon  bia  default. 
Co.   Proo.,  I  330,  amd  bj  adding  ths  final  danaa.  8*«  |  KHS. 
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I    UBB.   Putl«     to     Bp»*«l|     k*w     denlvBHtBd.    Title     of 

The  party  or  persoD  njipealing  is  designated  as  the  appellant, 
and  the  adverxe  part;  as  the  r«?(ipoiideut.  After  an  appeal  is 
taken  to  another  coiirl,  the  nnme  or  the  appellate  court  muit  be 
iobstitnted.  for  that  of  the  court  below,  lo  the  title  of  the  action 
or  special  proceeding,  and  in  any  case,  the  name  ot  the  county, 
if  It  1b  mentioned,  may  be  omitted;  otherwise  the  title  shall  uot 
be  changed,  in  couBeqiiencc  of  the  appeaL 
Ce.  rroc,,  I  ax,  Hm'il.  . 

1  lami.  When  a  peraon  entllled  to  liecone  ■  p*rtr  may 

A  pereon  aggrieved,  who  ie  not  a  party,  but  la  entitled  by  lair 
to  be  snbBtituted.  in  pjacc  of  n  party;  or  ivho  hag  nciiuircd,  singe 
the  maklnir  of  the  onler,  or  the  remlertnR  of  the  judgiiient  np- 
pealed  from,  an  intereRt,  which  would  hare  entitled  him  to  be 
HO  substitnte<l,  If  it  had  been  preTioualy  acquired,  may  also  ap- 
penl,  AS  prescribed  in  this  chapter,  for  an  appeal  by  a  party.  But 
the  appeal  cannot  he  heart],  until  lie  has  lieeu  subiitituted  in  place 
of  the  party;  and  if  he  unreasonably  neeleots  lo  procure  an  order 
of  substitution,  the  appeal  mcy  be  dlHrniHsed,  upon  motion  of  the 
respondent.     (See  t  2609.) 

I  iSBt,  App«al  iHrlieB  adTcm*  parlr  kaa  died. 

■Where  the  ndrerse  party  has  died,  since  the  making  of  the 
order,  or  the  renderlnK  of  the  jvdKment  appealed  from,  or  where 
the  judgment  appenlfS  from  was  rendered,  after  his  death,  in  n 
case  prescribed  by  law,  an  appeal. may  be  taken,  as  if  he  was 
living;  but  it  cannot  be  heard,  until  the  heir,  deviKee,  executor,  or 
administralor,  ait  the  case  requires,  has  lieen  substituted  as  the 
respondent.  In  such  a  case,  uii  undertaking  nnguired  to  perfect 
the  appeal,  or  to  stay  the  execution  o(  the  jnrtKnient  or  order 
appealed  from,  must  recite  the  fact  of  the  nilTeme  party's  death; 
and  the  undertaking  enures,  after  substitntion,  to  the  benefit  of 
the  person  substitnted. 

I  1280.  [Aai'd,  11477.]  Proeeodlnvi,  when  pHrty  dies 
peadlBV  appMil. 

Wh«¥  either  party  to  an  appeal  dies,  before  the  appeal 
ts  heard,  or  has  heretofore  died,  and  the  appeal  has  not  liern 
heard.  If  an  order,  snbstiluting  another  person '  in  his  pl.ice, 
la  not  made,  within  three  months  alter  his  death,  or,  ivberc 
he  bos  heretofore  died,  within  three  months  after  this  Kceliun 
lakes  effect,  the  court,  in  which  the  appeal  is  pending,  may,  In 
its  discretion,  make  nn  order,  requiring  nil  pemons  interested  in 
the  decedent's  estate,  to  show  cnnne  before  It,  why  the  judgment 
or  order  appealed  from  t^hould  not  be  reverse*!  or  affirmed,  or 
the  npoeal  dismissed,  aa  the  cnao  requires.  The  order  must 
specify  a  day,  when  cause  is  to  be  shown,  which  must  be  not 
less  than  six  months  after  making  the  order;  and  it  must  desig- 
nate the  mode  o(  giTlng  notice  to  the  persons  interested.  Uimn 
the  return  day  of  the  order,  or  at  a  subsequent  day,  apnointeii 
by  the  conrt,  if  the  proper  person  has  not  been  suhstltuteil.  the 
court,  upon  proof,  by  aSidaTit,  that  notice  has  been  given,  as 
required   by  the   order,   may  reverse  or  alfirm  the  judgment  or 
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onlcr  nppenled  from,  or  dlamfes  tbe  appeul,  or  make  aoch  fartlwr 
order  in  tlie  premisea,  at  tlie  esse  requires. 

Subflllute  tor  Co.  Prcc..   part  o(  f  ISl. 

I    lZ»e.    Order    ol    ■abWtnUoB. 

Where  the  appeal  la  from  aae  court  to  nnother,  an  BppUcatloi) 
for  au  orUi-r  of  gubatitutioa,  as  prcBcrlbed  by  tbe  last  three 
Bectiona,  muBt  be  made  to  the  appellate  court.  Where  [icrsonal 
Gerrlec  of  notice  of  application  for  an  order  baa  been  made, 
within  the  State,  upon  the  proper  repreaentative  of  the  dece- 
dent, an  order  of  Bubstltution  may  be  lUBde,  upon  the  applieatlon 
of  the  BurviTiuK  party. 

I   1300.   Apiteal,   kow   taken. 

An  np|>L'iii  must  be  token,  br  serrlng,  upon  the  attorney  for 
the  ndverse  [mrl}',  na  prescribed  In  article  third  of  title  bIxiJi 
of  climitcr  GiBbth  of  thia  net,  and  upon  tbe  clerk,  with  whom 
the  judgment  or  order  appealed  from  Is  entered,  by  Sling  it  in 
bis  office,  a  written  notice,  to  the  efFect,  that  tbe  appellant 
appeals  from  the  judgment  or  order,  or  from  a  speclGeU  part 
thereof. 

Co.  Vtm:..  1  3n,  lint  ■eulenw.     S»  |  BIT*. 

i   1301.   W'hea   notioe   of  appeal  to  apedfy  laterloontorr 

Where  the  nppenl  le  from  a  finnl  judgment,  or  from  a  final 
order  in  a  epecial  proceeding,  and  the  appellant  intends  to  bring 
up,  for  review  thereupon,  au  interlocutory  Judgment,  or  an  Inter- 
mediate order,  he  must,  in  the  notice  of  upfwul,  diatutctly  Bpecify 
the  interlocutory  Judgmcut,  or  intermediate  order,  to  be  reTlewed. 

aee   !I    IBIO  end   1«IT.   poK. 

I  1.802.  ProcECdlnsB,  ft  attorney  or  party  BOt  t»umt. 

It  the  attorney  fur  the  adverse  party  is  dead;  or  if  he  has 
been  removed,  and  notice  of  tbe  removal  has  been  served  Dpon 
the  nopeliaiit's  attorney,  and  another  attorney  has  not  been  anb- 
Btituted  in  bin  place;  or  i(.  tor  any  reason,  service  of  a  notice 
of  niijjea!,  upon  the  proper  attorney  for  the  adverse  party,  can- 
not, with  due  diligence,  lie  made  within  tbe  State,  the  notice 
of  niiH-nl  may  be  served  upon  the  reaiwndent,  in  the  manner 
lirescribcd  by  taw  for  serving  it  upon  an  attorney.  If  personal 
service  upon  the  renpondent  cannot,  with  due  diligence,  be  so 
mnd(>  witbin  the  State,  the  notice  of  appeal  may  be  served 
viimn  him,  and  notice  of  the  Bubsequent  proceedings  may'  be 
),-iven  to  lilm,  ns  directed  by  a  judge  of  tbe  court,  in  or  to  which 
the  npiieal  is  taken. 

1  1303.  Defects  In  proceedlnira  mar  be  anpplted. 

Wtiere  the  appellant,  seaBonnbly  and  in  good  faith,  serves  tbe 
nolice  of  appeal,  either  upon  the  clerk  or  upon  the  adverse  party, 
or  bis  attorney,  but  omits,  thrcmgh  mistake,  Inadvettpnce,  or 
escusaiile  ueslect,  to  nerve  it  upon  the  other,  or  to  do  any  other 
net.  ne<-OHBarr  to  perfect  the  appeal,  or  to  stay  the  execution 
of  the  judgment  or  order  appealed  from;  the  court,  in  or  to 
which  tbe  appeal  is  taken,  upon  proof,  by  affidavit,  of  the  facta, 
may.  in  Its  discretion,  permit  the  omission  to  be  supplied,  or  an 
amendment  to  tie  made,  upon  such  terms  as  justice. requires. 
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f  1S04.  Onier  sppcslcA  from  nBat  b«  eBtcrvA.  Proeccd* 
Ibkb  to  aoaiyel  estrr. 

An  appeal  i^aiiDOt  be  takpu  from  an  order  made  by  ft  Jndge,  out 
of  court,  uutll  it  is  cutcced  in  the  office  of  the  proper  clcfk. 
Where  such  an  order  lios  cot  heen  so  entered,  or  the  pnpers, 
upon  which  it  wat  founded,  hare  not  been  filed  In  the  same 
clerk's  office,  the  judge  who  made  It,  or.  If  he  i»  abBcnt,  or  unable 
or  disqualified  to  act,  a  judge  of  the  ci^urt.  ia  or  to  which  an 
rppeal  therefrom  maj  be  token,  must,  njou  the  npplipiitioii  of 
a  party  or  other  pereon,  entitled  lo  take  Kueh  an  appeal,  make 
nn  order,  requiring  the  omiBslon  to  be  Biipjtlied,  within  n  BpeciGed 
lime  after  Bcrvice  of  a  copy  of  the  ordei-  mode  by  him.  Upon 
proof,  by  affidavit,  that  a  copy  of  tlic  latter  order  has  been 
■erred,  aud  that  the  omiHsloD  has  not  been  supplied,  the  snme 
Jndge  may  make,  upon  notice,  an  order  revoking  and  annulling 
the  original  order.  The  provisions  of  the  lust  tectiou  but  oue 
nn>ly  to  the  service  of  on  order,  or  a  notice,  as  prescribed 
in  this  section. 
anbMUnI*  for  porttoDi  ot  Co.  Pn».,  |  BOO. 

I  1800.  Beevrltr  nay  k«  w&lved. 

An  undcrtafclng,  which  the  appellant  is  required,  by  thia  tbap- 
ter,  to  give,  or  any  other  act  which  he  is  eo  required  to  do,  for 
the  security  of  the  respondent,  may  be  waived  by  the  written 
consent  ot  the  respondent. 

CD.   Ptdc.,    I    a34,   UM   WDteoce,    ain'd. 

I  ISOe.  Dcpoall,  la  lien  of  nndOEtaklBV. 

Where  the  appellant  la  required,  by  this  chapter,  to  give  an 
undertaking,  he  may,  in  lieu  thereof,  deposit  with  the  clerk,  with 
whom  the  Judgment  or  order  appealed  from  is  entered,  a  sum 
of  money,  equal  to  the  amount  for  which  the  undertukiiic  ia 
required  to  he  given.  The  deposit  has  the  same  effect,  ns  filing 
the  undertaking;  and  notice  that  it  haa  been  mode,  has  the 
same  effect,  as  notice  of  the  filing  and  service  of  a  copy  ot  the 
undertaking.  The  court,  wherein  the  np[fpal  Is  pending,  mny 
direct  the  mode,  in  which  the  money  shall  be  kept  and  disioged 
of,  during  the  pendency,  or  after  the  determination  of  the  appeal. 

I  130T.  llBdertuklBV  must  be  Sled. 

An  undertaking,  given  ss  prescribed  in  thia  chapter,  must  be 
Blf^  with  the  clerk,  with  whom  the  judgment  or  order  nppealed 
from  is  entered. 

I<L.    {    MS,    lint    HotHW).    Bm  Bole  «. 

I  IXIM,  [Ana'd,  isaa.y  New  nnderltiklBV  to  be  kItcb,  when 
ftBretlea  mrc  iBaolTeBt,  «t«. 

The  court,  in  which  the  appeal  !»  pending,  upon  Hatinfaclor; 
proof,  by  affidavit,  that  aince  the  execution  of  ao  undertaking, 
given  as  prescribed  In  this  chapter,  one  or  more  of  the  stiretles 
therein  hare  become  Insolvent;  or  that  his  or  their  drcuin stances 
have  become  so  precarious,  that  there  in  reason  to  apprehend, 
that  the  nndertaking  is  not  sufficient  (or  the  secnrity  of  the 
respondent;  mny  moke  nn  order,  requiring  the  appellant  to  file 
m  new  undertaking,  and  to  serve  a  copy  thereof,  as  required  with 
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respect  to  tht  oriKioai  imdertaldug.  It  the  appelant  fails  so  to 
do,  wiLhlu  twi'nty  days  alter  the  service  of  a  cop;  of  the  ordut^ 
or  audi  further  time  as  the  court  allows,  the  api)eal  must  be 
dJEmiased,  or  the  order  or  juJguout,  from  which  the  appeal  is 
tttkeu,  luOBt  be  executed,  us  if  the  origiDal  uudertakiiig  had  not 
Ijeeii  given. 
Cu,  friK.,  part  ul  |  asa,  aiu'd;  L,  ISSS,  cb,  MO. 

g  130&.  [Ani'd,  18IM.]  Action  apon  nDdeKtBlilavt  wlien 
not  to  l>«  tiroavhl. 

Au  actiuD  shall  not  be  maiiitaiiied,  ui>oa  an  uudertakiDg,  given 
u|ion  an  aiipeal,  lakeu  aa  preBtribed  iu  title  third,  f'jurlh  or  fifth 
oi!  this  chapter,  until  tun  duys  have  expired,  since  the  service, 
upon  the  iitiorney  for  the  api>elliuit,  aud  upon  the  sureties  on  sudi 
uodertakiiig,  of  a  written  notice  of  the  entry  of  a  judgment  or 
order,  afliruiluK  the  judgment  or  order  ^appealed  from,  or  dis- 
missing the  appeal.  Such  service  map  be  made  by  mailing  sncb 
notice  in  a  postpaid  wrapper  addressed  to  snid  suretj'  or  suretiee, 
at  the  last  known  post-office  address  of  such  surety  or  sureties. 
Where  an  appeal  to  the  court  of  appeals,  from  that  judgment  or 
order,  is  pejCecttd,  aud  securltr  is  given  thereupon,  to  stay  the 
execution  of  the  judgment  or  order  appealed  from,  an  action 
shall  uot  be  malutuined  upon  the  undertukiog,  given  upou  tbt- 
preeeding  appeal,  until  after  the  final  determination  of  the  an>cal 
to  the  court  of  appeals, 
I..  ISH.  Cb.  loe. 

1  appeal  mtmrm  proce(^- 

\VhL're  au  appeal  to  the  general  term  of  any  court  or  to  the 
appellate  divisiou  of  the  supreme  court  or  to  the  court  of  appeals 
or  olherwiHe  has  been  heretofore  or  shall  hereafter  be  perfected, 
OB  prescribed  in  this  ehiipCer,  aud  the  other  acts,  If  any,  required 
to  be  done,  to  stay  the  execution  of  the  judguient  or  order  ap- 
pealed from,  have  been  done,  the  npiieal  stays  all  proceedings  to 
enforce  the  juilgmeut  or  order  aj)]ieal<Hl  from;  except  that  the  court 
or  judge^  from  whose  deleriiimatiou  the  appeal  la  taken,  may 
proceed  m  nny  mailer  ineludi-d  in  the  aclion  or  special  pro- 
cti'<lintf,  and  not  affected  lij-  the  JiidKinent  or  order  o\ipenle(l  from 


It  embrneed  witliiu  tlic  appeal;  or  may  cauee  penebable  prop- 
erty to  be  sold,  pursuant  lo  the  juilKiuent  or  order  aiiiwalod  from. 
The  proceeds  of  such  a  sale  must  tie  paid,  to  ablile  the  result 
of  the  appeal,  into  the  court  from  or  In  which  the  dpp<>iiI  Is  taken, 
or,  if  it  was  taken  as  preseribed  in  title  finh  of  tbia  chapter.  Into 
the  KUpreme  co»rt.  When  an  appeal  from  a  judgment  for  rent 
bus  l>eeu  perfectiM  and  exeeutlon  stayed  as  herein  provided,  the 
opiM'Hl  Stays  all  suinmury  pniceeilinKH,  pending  or  otherwise,  to 
recover  the  poskcbhIou  of  real  proiierty  or  didiioswss  tenants  there- 
from, based  on  the  failure  to  pay  the  r^t  included  in  the  judg- 
ment appealed  from.  In  a  euxe,  siH'cifiiHl  in  subdivisiou  two  of 
sei'tion  one  hundred  aud  ninety-one,  of  this  ael,  a  party  aggrieved, 
iipim  preseutiuK  to  tbe  conn  proof  by  affidavit  that  be  intends  to 
apply  to  the  appellate  division,  rendering  such  decision,  for  leave 
to  appeal   to  the  court  of  apijeala.   and  in  case   such  appellate 


shall  refuce  such  leave,  then  that  such  party  intends 
to  a  judge  of  tile  court  of  appeals  to  be  allowed  to 
said  court  of  appeals,  aud  proof  that  an  undertaking. 
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girta  aa  prc»cribnj  in  this  chapter,  ha*  boen  filed  with  the  clerk 
with  whom  the  judgment  appeulpd  Trom  Is  eatered,  ehnU  be  en- 
titled to  an  ordprstajing  all  prott-edinita  to  enfuri'i'  such  judRQient, 
nntil  the  granting  or  rerusal  o(  such  leave  to  aii|M>iil  by  uui'h 
appellate  diTision  or  a  judfte  of  the  court  ot  appwils.  The  party 
deniing  to  niajcc  HUch  applicntioD  miint  do  ao  ut  the  same  term 
or  at  the  term  o(  naid  appellate  diviHioii  next  Bucwnnling  that 
at  which  judgment  nt  affirniainT  was  rendered  and  notice  of  en- 
try thereof  served  upon  the  party  ngRricTed,  and  in  cane  said  ap- 
Ellate  division  refuses  Biich  afitilication,  then  aach  party  shall 
ve  thirty  days,  from  aud  after  servit-o  of  a  copy  of  thj  order 
uf  said  appeUate  division  dciiyiuK  aueh  application,  with  notice 
of  entry.  In  which  to  apply  to  a  jodtro  of  the  court  of  appealo,  to 
be  allowed  to  ao  ap|>eal.  (Bee  U  20»7,  2101,  SoSl.J 

L.  im.cb.lM:  l.ie«S,ch.»3.    lucaeot  April  It,  law. 

I  1311.  t*^'^  UWB,  IBOO.]  IjtvT  vpott  personnl  provertr, 
iThea  iiBpcrseAcd  br  «p|»«a.l. 

Where  an  appenl,  taken  from  a  final  jiidKineDt,  to  the  court  of 
appeals,  has  been  ueffected,  and  the  Bt'curilj,  reiiuired  to  «1ay 
the  execution  of  the  judgnieut,  has  been  given;  or  where  the 
securityj  given  upon  an  appeal,  taken  from  a  tinal  judgment  of  the 
supreme  court,  a,  cotraty  court  or  the  vitji  court  of  the  city  of 
New  York,  or  the  municipal  court  of  the  city  of  New  York,  Is 
equal  to  that  required  to  perfu<'t  an  appeal  to  the  court  of  ap- 
pealB,  and  to  stay  the  execution  of  the  judBment:  the  court,  in 
whicli  the  judgment  appealed  from  was  rendered,  may,  in  its  dis- 
cretion, and  upon  aucti  ti.>nnH  aa  justice  requires,  make  nn  order, 
upon  notice  to  the  respondent,  njid  the  ■iiretlee  in  the  under- 
Inking,  dlacharging  a  Ipvy  upon  personal  property,  made  by  virtue 
of  an  expontion,  iasued  upon  the  juilcmcnt  HLipcaled  from.  But 
this  section  does  not  nuthorin;  the  discharge  of  a  levy,  made  by 
virtue  of  a  warrant  of  attachment. 

L.I9H,«k,N«;L.lM,(A.llg,    Incnaetaspt.  I.  im. 
I   1312.   Court  may   llinll   amonut   of   aecarltr   la   ccrtala 

Where  an  appeal  la  taken,  as  prescribed  In  title  second  or  fourth 
ot  tbis  chapter,  the  court,  in  or  from  which  the  apiieal  is  taken: 
or,  where  an  appeal  is  taken  as  prescribed  in  title  third  or  fifth 
of  this  chapter,  the  court,  to  which  the  ap|M-nl  is  taken:  may.  In 
Ita  discretion,  make  an  order,  ni>on  notice  to  the  respondent,  dis- 
pensing with  or  limiting  the  security,  required  to  stay  the  execu- 
tion of  the  iadgment  or  order  appenled  from,  aa  follows: 

1.  Where  the  appi'llant  la  an  executor,  administrator,  trustee, 
or  other  person  octtnB  tn  another's  riaht.  the  security  may  be 
dist)enscd  with  or  limited,  In  the  discretion  of  the  conrt. 

2.  The  amtregate  anm,  in  which  one  or  more  underfnkin(ra  are 
required  to  be  given,  may  be  lim'ttd  to  not  lei's  than  fifty  thousand 
dollam,  where  it  would  otherwise  exceed  that  sum. 


1  131S.  Ifo  BFcarltir  nectiiaBrr,   on  ■t>t>enl  br  tbe  iicaple. 

Upon  an  appeal,  taken  by  the  people  ot  the  Sinle,  or  by  a  State 
officer,  or  board  of  Slate  officers,  or  a  Imard  of  superviaors  of  a 
county,  the  seryiee  of  the  notice  of  appeal  perfects  the  appeal, 
and  stays  the  execution  of  the  judgment  or  order  appealed  from. 
without  an  undertaking,  or  other  Bccurily. 

«  of  L.  18M,  Pb.  37,  i  a,  (8  im-d  bj  L.  IWII.  tb    »•  U  F^m.  aoo). 
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I  1SI4.  [Am'd,  18T7.1    Id-t  o>  ap^Mtl  br  a  dOHeatla  B««i- 
rJpiil   corpOFKlloB. 

Upon  an  appeal,  takon  by  a  domestic  n>nn)clpnl  corporation,  thp 
service  of  the  notice  of  appeal  perfects  the  apppal,  and  stays  the 
execution  of  the  jndgment  or  order  appealed  from,  without  nn 
undertaking,  or  other  aecnrity;  eicept  that,  where  an  appeal  ii 
taken,  as  prescribed  in  title  aecond,  third  or  fourth  of  thli  chap- 
ter, the  court,  in  or  from  which  the  appeal  Is  taken,  may,  in  lbs 
dlacretioD,  require  aeeurity  to  be  given.  In  that  case,  the  form, 
nature,  aud  extent  of  the  aecnritr,  not  exceeding  that  -n-hich  la  re- 
quired in  a  like  case,  from  a  natural  person,  aud  the  time  and 
manner  in  which  it  must  be  given,  mnet  be  prefcrfbed  iy  the 
order  of  the  court;  and  the  mayor,  comptroller,  or  coansel  to  the 
corporation,  may  execute,  In  behalf  Of  the  corporation,  &n  uuder- 
tafclng,  so  required  to  be  given. 
L.  IKS.  ch.  262.  I  1  («  Edm.  ffil2).    B«  |  1990,  poM. 

I  1S16,  pBpcra  1*  be  iranamltted  f»  appallatc  oonrt. 

Where  an  appeal  is  taken  from  a  final  judgment,  as  preacribed 
in  title  second  or  third  of  this  chapter,  the  appellant  mast,  within 
twenty  days  after  it  is  perfected,  cause  a  copy  of  the  judgment- 
roll,  and  ot  a  caae  or  notice  of  exceptions,  if  any.  filed  after  the 
entry  of  judgment,  and  a  certified  copy  of  the  jadgment  given 
thereun  and  of  the  notice  of  appeal,  to  be  transmitted  to  the 
appellate  eonrt,  t>y  the  cierli.  upon  whom  the  notice  of  appeal  was 
served.  Where  an  appeal  from  an  order,  or  a.  part  of  an  order, 
is  taken  as  prescribed  in  title  second,  third,  and  tirth  of  this  chap- 
ter, the  appellant  must,  within  the  same  time,  cause  a  certified 
copy  of  the  notice  of  appeal,  of  the  order,  and  ol  the  papers  upon 
which  the  order  was  founded,  to  be  transmitted  to  the  appellate 
court,  by  the  same  clerk.  If  the  appellant  fails  so  to  do,  the  re- 
spondent msy  cause  those  papers  to  be  so  transmitted;  and  he  Is 
entitled  to  tax  the  expense  thereof,  oa  a  disbursement,  where  he 
recovers  costs.  The  clerk  of  the  appellate  court  must  file  the 
papers  so  transmitted;  and,  except  where  it  Is  otherwise  specially 
prescribed  by  law.  the  appeal  must  be  beard  upon  them, 
Co.  P.«r„  I  328,  un'd.     Btt  I  IMO. 

g    1318,    iBterlneiitorT  Jadonnent,    or   latermcdlate    order. 

An  appeal,  token  from  a  4nal  judgment,  brings  up  for  review, 
an  interlocutory  judtcment.  or  an  intermediate  order,  which  Is 
specified  in  the  notice  ot  appeal,  and  neeossarity  affects  the  final 
judgment:'  and  which  baa  not  nlregdy  been  reviewed,  upon  a 
separate  appeal  therefrom,  by  the  court  or  the  term  of  the  court, 
to  which  the  appeal  frotn  the  final  judgment  is  takeu.  The  right 
to  review  an  interlocutory  judgment,  or  an  intermediate  order, 
as  prescribed  in  this  section,  is  not  affected  by  the  expiration 
of  the  time,  within  which  a  separate  appeal  therefrom  might 
have  been  taken. 
FfHiluted  on  Co.  l-roc..  (  329.     See  H  133«,  ISSO. 

f  1317.  [A^'d,  1800.]    JadKoiHt  or  order  on  appeBl. 

Upon  an  appeal  from  a  judement  or  an  order,  the  ai^ellate 
division   of  the  stipreme  court,   or   general  term,   to   which   the 
appeal  is  taken,  may  reverse  or  affirm,  wholly  or  partly,  or  ma; 
ft" 
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modHy,  the  JttdBmeiit  or  order  appealed  from,  and  eaeh  Inter- 
locattUT  Jadgment  or  Intermediate  order,  which  it  U  authorized 
to  review,  as  specified  Id  the  notice  of  appeal,  and  as  to  any  or 
all  of  the  partlee,  and  it  may,  if  necessary  or  proper,  grant  a 
new  trial  or  ii^arinK.  A  judgment,  affirming  wholly  or  partly 
a  Judgment,  from  which  au  appeal  has  been  taken,  ahall  not, 
expressly  and  in  terms,  award  to  the  respondent,  a  sum  of 
money,  or  other  reHef,  which  was  awarded  to  him  by  the  judg- 
ment so  affirmed. 

8e*  at.  FIDO.,  I  8Mi  L.  1B8G.  ct.  9M. 

I  1S18L  IVkea  no  aippeal  lies  from  JndBmeBt  at  r*T«vsBl. 

Where  a  judgment,  from  which  an  appeal  is  taken,  Is  reveraed 
upon  the  appeal,  and  a  new  trial  la  granted,  an  appeal  cannot 
'    '  '    of  reyeraal;   but   n]  '    ' 

r  trial,  taken,  as  prei 
it  aUo  be  reviewed. 

I  1S1&.  Mode  of  cnforclSK  afBrmcd  op  modified  JndKmeat. 

Where  a  judgment,  from  which  on  appeal  has  l>een  taken. 
From  one  court  to  another,  ia  wholly  or  partly  affirmed,  or  is 
modified,  upon  the  appeal,  it  must  tie  enforced,  by  the  court  iu 
which  it  was  render^],  to  the  extent  permitted  by  the  deter- 
mmaUoo  of  the  BK>ellate  court,  aa  'U  the  appeal  therefrom  luid 
not  been  taken. 

i  13ZO.  Id.i  as  to  order. 

Where  a  final  order,  front  which  an  appeftl  has  been  taken, 
from  one  court  to  another,  as  prescribed  In  title  fifth  of  this 
chapter,  1b  wholly  or  partly  affirmed,  or  is  modified,  upon  the 
appeal,  the  aMM;llate  coart  may  enforce  ita  order,  or  may  direct 
the  proceediqga  to  lie  remitted,  for  that  purpose,  to  tbe  court 
below,  or  to  the  Judge  who  made  the  order  appealed  from. 

I  isal.  Mode  of  caacclllns  docket  of  revcpsed  or  modi- 
led  Jadacment. 

Where  a  final  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money,  has  been  reversed,  or  has  been 
affirmed  an  to  pert  only  of  tbe  sum.  upon  an  appeal,  taken  as 
preecribed  in  title  third  or  fourth  of  this  chapter:  and  an  appeal 
to  the  coart  of  appeals  is  not  taken  and  perfected,  and  the 
Becnrity  required  to  etny  execution  ia  not  given,  within  ten  dnya 
after  tbe  entry  of  the  judgment  upon  the  appeal,  in  the  clerk's 
office  where  the  judgment  appealed  from  is  entered,  the  clerk 
must  make  a  minntc  of  the  reversal  of  the  judgment,  or  of  tbe 
nmotint  to  which  it  has  been  reduced,  upon  his  docket-book.  In 
each  place,  where  the  judgment  is  docketed.  A  transcript  of 
the  docket,  as  thus  corrected,  must  be  furnigbed  by  him.  and 
may  be  filed  in  any  county  clerk's  office,  where  the  original 
judgment  is  docketed,  as  prescribed  by  law,  with  respect  to  the 
oriRiiinl  docket;  and  thereupon  the  county  clerk  must  correct  his 
docket  accordingly.  The  lion  of  a  judgment,  the  docket  of  which 
ia  not  corrected,  as  prescribed  in  this  section,  reronins  unaffected 
by  the  reversB]  or  modification  thereof,  until  the  decision  of  the 
conrt  of  appeals,  upon  an  appeal  from  the  judgment  reversing 
or  modifying  tbe  aame,  or  the  expiration  of  the  time  to  take 
soch  an  appeal. 
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I  1822.  Id.)  irheii  reversal.  rtB„  ivaa  ky  Boart  of  apvc^a. 

Where  n  flnni  jnd^cmi'iit  for  a  sum  of  money,  or  directing  the 
pajtnent  of  a  snm  of  raoD^y,  bas  been  reroreei],  or  affirmed  as 
to  part  only  of  Ibe  sum,  upon  an  aopeiit  to  tbe  court  ot  wesls, 
the  docket  may  be  cnrrerted,  aa  prescribed  In  th«  last  section, 
at  any  time  after  the  remittitur  has  been  filed  in  tbe  court  below. 


When  a  final  jnilgment  or  order  is  reTersed  or  modified,  apon 
appeal,  the  nppclliite  cuurt,  or  the  general  term  of  the  «ame 
court,  P.a  the  cime  may  bo,  may  make  Or  compel  reHtitntion  of 
property,  or  of  a  right,  lost  hy  meuiis  of  the  erroneous  Jndgnirent 
or  ordvr:  but  not  bo  as  to  affect  the  title  of  a  purchaser  Id  good 
faith  and  for  valuo.  When  property  has  boon  sold,  the  court 
may  compel  (he  xallie,  or  the  purehnwo  price,  to  be  rmtored.  or 
deposited  to  abide  the  event  of  the  action,  as  justice  requiivs. 
When  the  appeal  Is  from  a  jud};ment  in  favor  of  the  owner  of 
real  eatate,  in  an  action  to  set  aflde  a  conveyance  thereof,  or  in 
BO  action  to  compt-1  the  specific  performance  of  a  contract  tor  the 
Bale  thereof,  such  oTviier  shall  have  tbe  same  rlfcbt  to  sell  or  dis- 
pose of  the  same  as  IhmiRh  no  appeal  bad  been  taken:  unless  the 
appellant  shall  file  with  the  clerk  of  tbe  court  n  written  under- 
talilnfc.  In  a  sum  fixed  by  (he  court,  or  a  judfce  thereof,  upon,  a 
notice  tu  tbe  respoii<leut  of  at  leitHt  ten  days,  and  to  be  approved 
by  such  court  or  judee.  to  the  effect  that  the  appellant  will.  In 
case  the  judgnieut  appealctl  from  tihall  lie  offtnued.  pa;  to  sach 
owner  sncb  damajn^  an  he  may  suffer  by  reaaon  of  •nch  appeal, 
not  exceedkig  the  amount  of  the  peaal^  In  such  nndertaklni. 
Such  undertaking  may  be  filed  at  any  time  durintc  the  appeal, 
but  any  sale  of  aneh  real  estate  or  contract  to  sell  the  saoK  in 
good  faith  nnil  for  a  valnable  consideration,  after  said  judgment 
and  before  Ibe  fillnK  nt  such  undertaking,  shall  be  as  valid  aa  it 
such  untlertakliig  ha<l  not  been  filed.  In  ease  such  uDdertaklng 
shall  not  be  Bled,  the  reB|>»iitlent  shall  be  entitled,  at  any  tbne 
(luring  such  aiipeal.  to  an  order  discharging  of  record  any  notice 
of  pendency  of  action  filed  in  tbe  action,  and,  in  an  action  to 
compel  the  specific  performance  of  a  contract  for  tbe  sale  of  real 
estate,  also  canceling  and  discharging  of  record  said  contract.  In 
case  the  same  has  been  recorded. 

SiitHtltulprDrC(i.PrD(!.,|iartort390.    I.IW»,cb.  «),    InaBMt Bapl.  I.USI. 
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IU9.  Vbed  ■  aia  to  be  pi 


I  1SS4.  What  npp«lB  mnr  be  tnkeM. 

Ad  Hppral  muv  \iq  token  to  tbo  ooiirt  of  npp^Btii,  In  a  ctiae  wber» 
that  coart  ha>  JurlBdicUon,  as  prescribed  in  iivtioiiB  190  and  191 
or  thiB  act. 

Cb.    Pkk.,    1    m.    lint    Kntrnca. 

I  isas.   [Am'd,  18BK.]  UbiHbIIob   o(  time  to  appeal. 

An  appeal  to  the  oonrt  of  ap)>ealH,  from  a  final  jndKmcat,  moHt 
be  tnkcn,  within  one  yvar  nfter  final  judgment  is  entered,  upon  the 
determination  of  the  nppellntc  diviHioD  of  tlie  Huprcme  court,  and 
the  jnditnient-roll  filed.  An  nppesl  to  the  conrt  of  appeals,  from 
an  onler,  ninst  t>e  tnken  within  Biit7  da^s  after  serrice,  upon  the 
attorney  for  the  appcUant,  of  h  cop;  of  the  order  nppealed  ftom, 
and  n  written  notice  of  the  entry  thereof. 

SnlnrtllulD  far  Co.  Pioc.,  (331;  L.  IBOn,  cb.  048. 

I  lR2d.  SrenrltT  to  perfect  Appeal. 

To  render  a  notice  of  ftppeol,  to  the  eonrt  of  npneflln.  effPCtoaT, 
for  any  purpose,  except  in  a  ease  where  it  is  speeinlly  prescribed 
by  law,  that  aeeurily  is  not  necesBBrj'.  to  perfect  the  appeal,  the 
appellant  must  (five  a  written  nndertakind.  to  the  effect,  that  he 
will  pay  all  coats  and  damages,  tvhich  may  be  awarded  aKsinst 
him  nn  the  appeal,  not  exceedlnt;  five  hundred  dollars.  The  ap- 
peal U  perfected,  when  such  an  underlnkinR  is  ei'cn  nnd  a  copy 
thereof,  with  notice  of  the  filing  thereof,  is  ierred,  as  prescribed 


f  18ST.  fleevrltr  to  ntnr  execntloa  OQ  JnHicaieBt,  ete.,  toi* 

If  the  appeal  In  tnken  from  a  Judgment  for  n  sum  of  money,  or 
from  n  judgment  or  order.  liireetinK  the  payment  of  a  snm  of 
money,  it  does  not  stay  the  eieeution  of  the  JDdRment  or  order, 
nntl!  the  appellant  glTes  a  written  andertakine-,  lo  the  effect,  that 
If  the  Judgment  or  order  appealed  from,  or  any  part  thereof.  In 
afCrmed,  or  the  appeal  iti  dlsmlHsed,  he  will  pay  the  snni,  recoT- 
ered  or  directed  to  be  paid,  by  the  juiiEment  or  order,  or  the 
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part  thereof,  as  to  ivliich  it  U  al&rincd.  But  wberc  the  jndg- 
ment  or  order  directs  (he  parment  of  uioiwr  in  £ied  iustalmeats, 
the  uadt^rtakiDg  miieit  bo  lo  tbo  elfccl,  thul:  the  aijpt'llant  will  pay 
ench  instalmcDt.  which  l>ccomP3  payable,  pondinfi  tlio  appeal,  or 
the  part  thereof  as  to  tvhicii  the  judgment  or  order  is  alfirmi'd. 
Dot  cxceedinE  a  sum  specified  in  the  undertaking,  which  must  be 
fixed  bj  a  judge  ot  the  court  betow.  The  court  below  laaj,  at 
any  time  nftem-nrds.  upon  Bntinfactorr  proof,  bj  nSdarit,  that 
the  sum  bo  fixed  is  Insuffidetit  In  amonnt.  make  an  order,  requir- 
tng  the  sppellanl  to  Rive  a  further  undcrlaking,  to  the  same  effect, 
in  a  sum  anil  n-ithin  a  time,  specified  In  the  order.  A  failure  to 
comply  with  such  an  order  has  the  wirac  effect,  as  it  no  nadertak- 
ing  had  been  Kiveu,  as  prescribed  In  this  section. 

g  1338.  Id.)  an  indsmnt,  etc.,  for  deltverr  of  vropertr. 

If  the  appeal  is  tnkc>n  from  a  judginent  or  order,  directine  the 
Bsaignmcnt  or  deliTcry  of  a  document,  or  of  fkeraonal  property,  it 
dfres  not  atn.T  the  execution  of  the  judgment  or  order,  until  the 
tbinK  directed  In  be  nesiKned  or  delivered,  ia  brought  into  the 
court  below,  or  placed  in  the  custody  of  an  officer  or  receiver,  des- 
lgnate<l  by  that  court;  or  the  appellant  gives  a  written  undertak- 
ing as  prescribed  in  the  next  section. 
Id.,  part  of  i  SSe,  IIU'il, 

I  1339.   Id.i  on  Jadvment  tow  »  «h>tt«I. 

If  the  appcHl  ia  taken  from  a  judgment  for  the  recoveiT  ot 
a  cbattel.  It  doen  not  slay  tbe'cxeentlon  of  the  judgment,  nntll 
the  nppellnnt  gives  n  written  undertaking,  in  a  sum  fixod  by  the 
court  beloir.  nr  a  jndKe  thereof,  to  the  elTpct,  that  the  appellant 
will  obey  the  direction  of  the  appellate  eonrt,  upon  the  appeal. 

Id. 

I  1S30.  Id.)  oa  JndKiaeBt,  etc.,  dlraotlnc  isomrr^»BBit. 
If  the  appeal  ia  taken  from  a  judgment  or  order,  directing  the 
execution  of  a  ennveyance,  or  other  instrument,  it  does  not  stay 
the  exeeution  of  the  judgment  or  order,  until  the  Instrument  la 
executed,  and  deposited  with  the  clerk,  with  whom  the  judgment 
or  order  is  entered,  to  abide  the  direction  ot  the  appellate  court 

la..  I  3S7,   pitpnded  to  no  >pl*»l  froni  gn  gnjer, 

(  1331.  [Am-d.  18TB,  1RST.1  Id.|  on  Jndsmsnt,  ate.,  fW  tb*  poB- 
Meiiiilon  at  rpal  propertv. 

If  the  judgment  or  order  directs  the  sale  or  the  ddWery  of  the 
pijHWHMion  ot  real  pr<iperty,  or  entitles  the  resjiondent  to  the  hii- 
mediate  jKwsession  thereof,  an  appeal  doe*  not  stay  the  execution 
ot  the  judgment  or  order  until  llle  appellsnt  gives  a  written  under- 
taking to  the  effect  that  he  will  not,  while  in  possession  of  the 
pr'>perfy.  commit,  or  soDfer  to  he  committed,  any  waste  tbereon: 
niid  if  the  property  ia  in  his  possession  or  under  his  control,  the 
undertaking  must  also  provide  that  if  the  judgment  or  order  la 
nUirmed  or  the  appeal  ia  dismissed,  and  there  is  a  deficiency  upon 
a  sale,  he  will  poy  the  value  of  the  use  and  occupation  of  such 
proiKTty,  or  the  port  thereof  as  to  which  the  judgment  or  order  la 
affirmed,  from  the  time  of  Inking  the  aiHieal  until  the  delivery  ot 
the  poRgeaBion  thereof,  purHumit  to  the  judgmeot  or  order,  not  ez- 
cecding  a  specified  sum  fixed  by  a  judge  ut  the  court  below.    It 
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the  jndKment  directa  a  sale  o(  real  property  upon  the  forecloitare 
of  a  moTtgage,  and  bd  appeaJ  is  taken  by  a  party  agiiinBt  whom 
payuienc  ot  the  deficiency  ia  awarded  by  such  judgment,  the  under- 
taking  muat  alao  pruvidt  that  if  the  Judgoieut  ia  affirmed  or  the 
amseal  i«  diHmiaaed.  the  appelliuit  will  pay  any  deScieney  which 
muy  iiccur  upou  tUe  sale,  with  intere«t  Hud  coatB.  and  all  ex- 
peuseH  chnrgeHble  againat  the  proceeds  of  the  Bsiei  not  exceeding 
a  Buni  fixed  by  a  judge  of  the  court  below. 

Co.  Pn»..  I  338;  I.  1897,  cb.  IIB.     in  effect  Sepl.  1,  188T.    B««  I  1610. 
1   1083.  Canntpuctlaa  of  (he  Inat  Atk   BeetlonB. 

Where  the  judgment  or  order,  from  which  an  appeal  ia  taken 
to  the  court  of  appeals,  aflirins  a  iadftmeot  or  order,  to  the  effect 
specified  in  either  of  the  last  five  sections,  the  undertaking  must 
be  the  aanie,  aa  if  the  judBuieut  or  order,  from  which  the  appeal 
is  BO  taken,  waa  to  the  aame  effect,  as  the  judgment  or  order  so 
affirmed.  , 

I  1S8S.  The  iBBt  Bis  BeutlOMB  qanlllled. 

The  last  sii  sectioiia  do  not  extend'  to  a  cnac,  where  it  Is  speci- 
ally prescribed  by  law,  that  an  appeal  may  be  taken,  or  the  eie-, 
cution  of  a  jodfcment  or  order  appealed  from  may  be  alaycd,  with- 
out Bccurity,  or  where  the  security  to  bo  given,  for  either  purpose,' 
JB  gpccislty  reftulated  by  law. 
I    1334.   [Am'd,    ISTB.]    UDdertaklnK*  mnr  be  1»  oMe  InBtra- 

Where  two  or  more  undertakingB  are  required  to  oe  given  b» 
prescribed  la  this  title  they  may  be  contained  in  the  aame  inatiu- 
tnent,  or  ia  different  iaslrumeuts  ot  the  option  of  the  appellant.' 
Each  undertaking  given  db  prescrllied  in  this  title  must  be  exe- 
cuted by  at  least  two  sureties,  and  mnat  specify  the  residence  of 
each  surety  therein.  A  copy  thereof,  with  a  notice  showing  where 
It  la  filed,  must  be  served  on  the  attorney  for  the  adverse  party 
with  the  DOtlce  of  appeal  or  before  the  expiration  of  the  time  ot 
appeal. 

Co.   Ptoc..  I  Ml,   (m'd. 

I  1830.  [Am'd,  1K91.1  Eaceptlons  to  BiiretleBi  JoBtiaeiktlaii. 
It  is  not  necessary  that  the  undertaking  should  be  approved; 
but  the  attorney  for  the  respondent  may,  within  ten  days  after 
the  service  of  a  copy  of  the  nudertaklng  with  notice  of  the  fllinK 
thereof,  serve  upon  the  attorney  for  the  appellant,  a  written  no- 
tice that  he  excepts  to  the  sufficiency  of  the  sureties.  Within  ten 
days  thereafter,  the  BUretlea,  or  other  sureties  in  a  new  undcrtok- 
Idk  to  the  same  effect,  must  justify  liefore  the  court  below,  or  a 
Judire  thereof,  or  n  referee  appointcil  hy  the  name,  or  a  county 
judge.  At  least  five  days'  notice  of  tne  justification  must  be 
Riven.  A  referee  may  be  appointed  upon  the  motion  of  either 
party,  or  npon  the  court's  own  motion  to  take  the  justification  ot 
such  auretlOH  and  to  report  the  evidence  npon  the  snme  to  the 
court  or  judfte  with  hia  opinion.  The  court  may  further  direct 
that  either  party  ahall  pay  the  expenses  of  auch  reference.  If 
the  court  or  judge  finds  the  snretiea  anfUelent  he  'must  indome 
bla  allowance  of  them  upon  the  undertaking,  or  a  copy  thereof, 
and  a  notice  of  the  nllowsnoe  must  lie  served  upon  the  attorney 
for  the  exceptant.  The  effect  of  a  fiiilure  no  to  justify  and  procure 
an  allowance,  is  the  same  as  If  the  undertaking  had  not  been 
Kiven.    Tho  court  shall  also  hnvf  nowcr,  in  caBe.lt.BhaUibdnaad« 


tu  u[)|>(Mir  to  ilH  unlisriiclioii,  upon  inutiuu,  tliat  thi'  fSCi.'[)tioi 
tiikcii  iinnpcouuirll;  iir  for  piirposi's  of  voxntloD  or  delay,  i 
the  same  aside  and  approTo  the  nndertakine. 


I  XSStt.  [Am'd,  ISetl.)  Appeal  frvu  IIbbI  Jadsment  r«B- 
drred  after  nflrmMire  at  Interlooatory  Jvdvuoiti  «' 
denlitl  of  matlon  for  nen-  trial. 

Wliere  final  jiidBnioiit  is  rcu<liTfd  in  the  cH)urt  below,  after  the 
affirniancp,  ii|>oii  an  upiX-iil  to  Hie  appellntc  division  of  the 
fliiprcnic  court,  of  an  intPrlorulory  jndKmcnt:  or  niter  the  refiiBal. 
Iiy  (he  appellate  diviKion,  of  n  new  trial,  either  apon  an  applicu- 
ttoD.  made,  in  tlic  first  iimlauce.  nt  a  term  thereof,  or  upon  an 
np|>cul  from  an  order  ot  the  spceiul  term,  or  of  the  jndKe  before 
whom  the  issiieB,  or  qurHtiona  of  fact,  were  tried  by  a  jury;  the 
party  aRgrieved  inny  npiienl  directly  from  the  final  judgment  to 
the  court  of  ai)pealH.  nolwiihsiandiiiR  that  it  wbb  rendered  ot  n 
ipecial  term,  or  at  a  trial  term,  or  pursuant  to  the  dircctiona, 
contained  In  a  referee's  report.  But  such  an  appeal  bringB  tip, 
for  review,  only  the  determination  of  the  nnpeliute  division  of 
the  supreme  court,  affirming  the  interlocutory  judgment,  or  refua- 
lug  the  new  trinl. 
'L.   1606^  rb.  Me.   8h  |  I%0.  poac. 

I  1S37.  {Am'd,  1»4&S.]  What  qaeiUoni  are  bronvlit  np 
tor  reT*ew.]l 

An  appeal' to' the  court  of  appeals  from  f 

from   an  order,   ernnting  or   refusing   n  new   

where  the  appellant  Btipulnles  that  upon  affirinnnce  judgment 
absolute  shall  be  rendered  against  him,  briugs  up  for  review  in 
that  court  only  questions  of  law:  but  where  the  justices  of  the 
appellate  division  from  which  an  aiii>enl  Is  taken  are  divided 
upon  the  question  as  to  whether  there  is  evidence  sur>l>orting, 
or  tending  to  support,  a  finding  or  verdict  not  directed  by  the 
court,  a  question  for  review  is  presented.  In  any  action  on  au 
appeal  to  the  court  of  appeals,  the  court  may  either  modify  or 
affirm  the  judgment  or  order  appealed  from,  award  a  new  trial, 
or  grant  to  cither  party  such  judgment  as  such  party  may  be 
entitled  to. 

L.  ISSfi,  cb.  Mis.    Sn  |  191,  iDbd.  t. 

I    laSS.   [Aw'd,   ISBn-l    IWlieB   qneatlons   of   fact   to   ke   re- 

UiKin  an  appeal  to  the  eoiirt  ot  appeals  from  a  judgment, 
reversing  a  jitdgmont  entered  upon  the  report  of  a  referee,  or  a 
detemiinntion  in  the  trial  court;  or  from  an  order  granting  n 
new  trinl,  upon  sneli  n  reversal;  It  must  be  presumed  that  the 
judgment  was  not  rcverse<l,  or  the  new  trial  granted,  upon  a 
question  ot  fact,  unless  the  contrary  clearly  apocars  In  the  record 
body  of  the  judgment  or  order  appealed  from, 

09.^  Pnc.;.  pacta  ol  H   2eg  aul  7tB;   h.    tSK.   ch.  MS. 

I   13S».'  [Am'd,   I89S.]    Wtaea  a   case  to  be  prepared,  et«„ 

for    the'  appeal- 
Where  an,  appeal  to  the  court  of  apneals.   from  a  Judgment, 

rendered  by_^thc  appellate  division   of  the  supreme  eourt,   upon 
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a  Terdiet,  subject  to  the  opinion  of  the  court,  has  been  perfected, 
a  case,  containing  a  conciHe  Blat(?nie>it  of  the  fac'tB,  of  the  que^ 
tionij  or  law  arising  llioreupou,  anil  of  the  dcterminntion  of  tboite 
questions  by  the  appellnte  division,  miiot  he  propnml  and  settled, 
by  or  under  the  direction  of  the  eonrt  below,  and  annexed  to 
the  iudgment-roll.  An  pxeepllon  is  not  neceKsarr,  to  enable  the 
coDrt  of  B3pealB  to  review  the  delerminalion  of  a  queetion  of 
law,  arisioR  niwn  the  Terdiet.  A  certified  copy  of  the  ease  mnst 
be  traugmllted  to  the  court  of  aDpeals,  tnatend  of  the  case  upon 
which  the  judgment  of  the  conrt  l)elow  wns  rerirlerod.  The 
court  below,  or  a  Jnileo  thereof,  may  extend  the  time,  limited 
by  law.  within  which  the  pnpers  must  be  transmitHM]  to  the 
court  of  appeala,  for  the  purpose  of  enabling  the  appellant  to 
procure  the  ease  to  be  prepared  or  settled. 
Cto.  Froc.,  part  of  |  333  sad  p«rt  or  I  ZOG:  t..  ItMS,  eb.  M& 


D,g,t,ioflb,GoogIe 
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Tm.s  ni. 

App«al  to  tb«  supreme  couft  from  an  inferior  court. 


{  1S4C.   [Am'd,   1S9S.]    ApvpBlB  from  Interior  covrtn. 

Except  appeals  from  inrprior  aud  local  courts  heretofore  beard 
in  the  court  of  Pomuiou  plena  for  the  city  and  county  of  New 
York,  and  the  HU|icriur  court  of  Itiiffnlo.  an  appeal  may  be  taken 
to  the  oppellati!  ilirision  of  the  supreme  court,  from  a.  final  judg- 
ment,  rendered  by  ii  county  court,  or  by  any  other  court  ot 
record  posBeasioK  original  juriadictioD,  where  an  npp«al  there- 
from to  a  court  other  than  the  supreme  court  is  not  expresiily 
giveD  by  statute,  and  upon  such  appeal,  an  order  KrnntinK  or 
reCuBing  a  new  trial  tor  anj'  of  the  cnuHes  nieutjoned  In  section 
nine  hundred  and  uinely-nine  of  this  net.  made  by  any  of  aaid 
courts,  and  question  a  of  fact,  may  be  reviewed  in  the  same 
manner  and  to  the  same  extent  ae  questions  of  fact  may  be 
reviewed,  upon  appeal  to  the  appellate  diviaion  of  the  supreme 
court  Irom  a  final  judgment  and  order,  grantin^c  or  refUEing  a. 
new  trial,  rendered  by  flie  some  court.  AppeolB  from  inferior 
and  local  courts  heretofore  hoard  in  the  court  of  common  picas 
for  tlie  city  and  county  of  New  Torli  and  the  superior  court 
of  Buffalo,  may  be  taken  to  the  supreme  court, 

Co.  Pkk.,  t  344,  flnC  Kntenn  iim'd.    ae«  6  T.  *  C.  4M.     L.  ISM,  cb.  046. 

I  1S41.  LlmltBtloB  of  tliae)  aecarUr- 

An  appeal,  antborjjed  by  the  last  secUon,  must  be  taken 
within  thirty  days  after  service,  upon  the  nttorncy  for  the 
appellant,  of  the  copy  of  the  Judgment,  and  written  notice  of 
the  entry  thereof.  Scctirily  is  not  required  to  perfect  the  appeal, 
but  to  stay  the  execution  of  the  judgment  security  must  be 
tciven  and  the  sureties  may  be  excepted  to,  and  must  justify, 
SB  upon  an  appeal  to  the  court  of  appeals,  from  a  Judgment  at 
the  same  amount,  or  to  the  same  effect. 

Id.,  I  34C,  ud  part  at  |  Ul,  aa  lOl'd  br  L.  IBTS,  Fb.  ML  I  U. 


I  134S.  [Au'd,  1S7T.]  Limitation  of  time  nnd  atnr  of  pri>- 
eeedluva. 

Au  appeal,  authorized  by  the  last  section,  must  be  taken, 
within  siity  days  after  service  upon  the  atforncv  for  the  appel- 
lant, of  a  copy  of  the  order,  niid  written  notice  of  the  entry 
thereof.fl)  Security  Is  not  required  to  perfect  it;  bnt  It  does 
not  stay  the  execution  of  the  order  from  which  it  is  taken. 
The  appellate  court,  or  a  judce  tlioreof,  may  direct  such  a  stay, 
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npoa    BTich   tettuB,    as   to   wcuritj   or   otherwUe,    aa   juMice   re- 

(1)  00.  Proc.,  I  S31,  ■■  »m-d  bj  L.  18TII.  fb.  433,  I  13,     (Z)  H..  I  W). 

1 1»44.   lAni'a.  linns.  11*02.1    Appeal,  where  nad  how  kenrd. 

All  apprni  taken  ns  prpBcribed  in  thin  title,  must  Iw  heard  by 
the  appfllate  division  of  the  anpreme  court,  Bxceyt  that  appeals 
from  the  judpmeDt  of  any  municipal  courl  in  eitlier  of  the 
t.oroiicbB  o[  Manhattan  or  the  Bronx  in  the  citj  of  ^^1V  York  or 
from  a  jwimneut  or  order  of  the  city  conrt  In  the  city  of  Nen- 
York,  may  be  heard  by  the  anpellnte  division  nf  thw  supremo 
eotirt.  or  by  SHfh  jnntiee  or  juntlces  nf  the  mipreme  (Miiirl  a»  may 
be  designated  for  that  piirpoBp  by  the  jiwtireH  at  the  appellate 
ilivi<iion  n[ttiDK  iti  the  fimt  judieial  departnient.  In  cnne  no 
iiplieal  in  heartl  by  a  justiee  or  jiiHticeH  of  the  Kuprenie  court 
ns  hereinbefore  provideci,  tlie  j'ustlee  or  JuHtlcpB  by  whuin  Biich 
appenl  wan  determined,  may  allow  an  appeal  to  be  taken  tn  such 
appellate  diviKinn  from  such  deti'miinatton;  niid  npiienls  froni 
inferior  eourts  heretofore  heard  by  the  miperior  eonrt  of  Buffalo 
shall  he  heanl  by  the  appellate  divininn  of  the  supreme  court 
in  the  fourth  judicial  department,  or  by  such  Jnstiee  or  justices 
of  the  supreme  court  as  miiy  he  desicnatcd  for  tliat  purpose  by 
the  justices  of  the  appellate  division  of  the  fourth  judicial  depHrt- 
nient.  The  provisious  of  title  fourth  of  thiw  chapter,  n-lating 
to  the  hearing  of  appeals,  taken  in  the  supreme  eourt.  and  to 
the  subsequent  proeeedinps  thereupon,  n^iply  to  an  appeol  tnkeii 


I  IIMS.  {Am'd,  1S05.1    jDdKneiit  or  order,  where  entered. 

A  judgment  or  order  of  the  oipellate  diviaion  rendered  upon 
an  appeal  authorized  by  this  title  must  be  entert^]  in  tbe  office 
of  0>e  clerk  of  the  appellate  division  in  the  department  in  which 
the  court  lieloir  la  located.  A  certified  eoiiy  thereof  annexed  to 
the  papers  transiuitted  Iiom  the  court  betow  must  t>e  transmitted 
by  the  clerk,  upon  payment  of  bis  feex,  to  the  clerk  of  the  county 
where  the  court  from  which  tbe  appeal  was  taken  is  situated, 
and  shall  conatitate  the  judgment-roll  and  remain  in  his  ofllce. 
The  filing  of  the  judgment-roll  or  the  entry  of  the  order,  as 
preacribed  In  this  section,  is  a  safficient  authority  for  any  pro- 
ceeding in  the  court  below  or  before  the  judge  or  justice  who 
made  the  order  appealed  from  which  the  judgment  or  order  of 
the  appellate  court  directs  or  permits.  But  where  the  execution 
of  the  judgment  or  order  of  the  aopellate  court  is  stayed  by  an 
appeal  to  the  court  of  appeals,  the  proceedings  in  the  court  below 
or  before  the  judge  or  justice,  who  made  the  order  are  stayed 
in  like  manner.  A  judgment  or  order  of  the  supreme  court,  ren- 
dered npon  an  appeal  from  a  judgment  of  any  distrtct  court  or 
of  the  city  court  of  New  York,  or  an  appeal  heretofore  heard 
by  the  superior  eourt  of  BufFalo.  must  be  entered  in  the  ol^ce 
of  the  clerk  of  the  county  wherrin  the  court  Ik-Iow  is  located. 
and,  with  the  papers  transmitted  from  the  court  below,  forms 
the  judgment-roll  which  must  be  filed  in  the  same  office.  Where 
the  appeal  Is  from  the  city  court  of  New  York,  the  judgment  or 
order  of  the  supreme  court  must  be  eDt«re<l  iu  tbe  office  of  the 
clerk  of  the  saia  court. 

Id. 


TZTIiXIV. 
App««I  to  the  appellate  divuioii  of  the  suprome  court. 

Bk.  134a.  Aiipeal  rrom   juilgmfnt. 

3M8.  Id!;    wben   made   out   or   court;    powen   oT   appeUita   dl*liioD    tn 


Star  of  proceodlD^  wlthont   orderr 


I  lS4e.  [Am'd,  1805.]    Appeal  from  JnAsDeiit. 

An  appeal  mar  bo  taktn  to  the  appellate  diTiitiuii  of  tbe 
supreme  court  from  u  GuhI  judgmeot  rendered  iii  the  supreme 
court  or  in  any  Bupcrior  city  court  prior  to  the  first  day  of 
Jauusr;,  one  thousand  eiglit  hundred  and  iiiuety-Bii,  and  from 
a  final  judgment  rendered  iu  tbe  eupreme  court  after  said  day 

1.  Where  the  jndgmeut  ivaa  rendered  upon  a  trial  by  a  referee, 
or  by  the  euurt  without  a  jury,  the  appeal  may  be  taken  upoD 
questioHB  lit  law,  or  npon  tbe  facts,  or  upon  both. 

2.  Where  the  judgment  was  rendered  upon  the  verdict  o(  a 
jnry,  the  appeal  may  be  taken  ujxin  quostious  of  law. 

Cq.  Pfoc..  part  of  |  B4S,  ara'd.    Bh  I..  leTO,  cb,  406,  |  S.    V.  ISSt,  ch.  M«. 

I  l.t4T.    [Am'd,  1895.]    Appeal   from   apder. 

An  ap;)eal  mny  be  tnkcii.  10  the  flii>ellate  division  of  the 
supreme  court,  from  nn  order,  mnde  prior  (o  the  first  day  of 
Jannary.  one  thousand  eisht  hundred  and  ninety-six,  in  an  action 
upon  notice,  at  a  Bpeclnl  rerm  or  a  trini  term  of  a  superior  city 
court,  or  of  the  supreme  eonri,  or  at  a  term  of  the  circuit  conrt. 
and  from  an  order  made  tit  a  special  term  or  trial  term  ol  the 
supreme  court,  after  snlil  dnj*.  In  either  of  the  following  cases: 

1.  Wliere  the  or<lcr  ftrants,  refuses,  continues,  or  modifies  a 
proTisioiial  remed}':  or  settles,  or  fcrants,  or  refuses  an  application 
lo  resetile  a  case  on  appeal  or  a  bill  of  exceptions. 

2.  Where  it  grants  or  rcruses  n  new  trial;  except  that  where 
■IHM-ilic  queBtions  of  foci,  arlHing  U'>on  the  issues,  in  an  action 
(rinble  by  the  court,  have  been  tried  by  a  jury,  pursuant  to  an 

•  order  fur  that  piirposc,  ns  prescribed  in  section  1)71  of  this  act, 
an  appeal  cannot  be  taken  from  an  order,  granting  or  refusing 
a  new  trial,  upon  the  merits. 

3.  Where  It  iUYOlves  some  iinrt  of  the  merits. 

4.  Where  it  affects  a  sulwtantial  riirbt. 

5.  Where,  in  effect,  it  deti'mines  the  action,  and  prerenta  a 
judgment,  from  which  uu  apiM'nl   might  be  taken. 

C.  Where  it  determines  a  statutory  provision  of  the  State  to  be 
iinconstilmional;  and  the  determiuntion  appearn  from  the  reasous 
given  for  the  deeixion  tbcreiipon,  or  is  necessarily  implied  Id  the 
decision. 

An  order,  made  upon  s  sun: 

is  deemed  to  hare  been  made,  ._  

of  thU  section. 

Id.,  i  S4S,  am'd;  U  ISW,  ch.  846,     See  1|  SOST,  21 
IBS 
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i  1B48.  [ABi'd,  1S9S0  I'-l  wken  made  oat  af  oosrti  pow- 
ers of  sppella.te  dl-vliiloii  to  Kvant  orderm. 

An  appeal  may  qIbo  be  tnken  to  the  appellate  dlTiBion  of  the 
BUpreme  court,  rroni  nn  ordpr,  raaile  in  nn  action,  upon  notice, 
by  a  judge  or  justice,  out  of  court,  in  a  case  where  an  appeal 
mtoht  have  been  taken,  as  prpBcrihed  in  the  last  eectiou,  if  the 
order  had  been  made,  by  tlie  court.  Tlie  appellate  division  shall 
haTp  power  to  Tacate  or  modify,  without  notice,  or  upon  such 
notice  as  it  shall  deem  proper,  any  order  in  an  action  or  special 
proceeding  made  by  a  justice  of  the  supreme  court  or  by  the 
court  without  notice  to  the  adTerse  party;  it  may  grant  a  stay 
of  proceedings  upon  any  judgment  or  order  of  the  gupreme  court 
from  which  an  appeal  is  pending,  and  may  grant  any  order  or 
proTlsionsi  remedy  which  has  been  applied  for  without  notice 
to  the  adverse  pwtj,  Knd  cefuaed  by  tbs  aapreme  court  or  a 
justice  thereof. 

Ii.   1S»,    ch.  IMS. 

I  1849.  [Am'd,  I89B.]  Appe*l  trem  Inter  locator  r  Jads- 
nent. 

An  appeal  may  also  be  taken  to  the  appellate  diTision  of  the 
anpreme  court,  from  an  interlocutory  judgment  rendered  at  a 
special  term  or  trial  term  of  the  supreme  court,  or  entered  Ufon 
the  report  of  a  referee.   ■ 


.    [Am'd,   188B.]    Appeal  from  llaal  JadK^ieBt,   after 
lee    of   IntePlocntory   ladsixfit,    or   dealul    uf  am 
trial.    Revleir  la  tlie  oonrt  of  appealn. 

Where  final  judgment  is  tnlicn,  at  a  special  term  or  trial 
or  pursuant  to  the  directions  of  a  referee,  after  the  affirn 
upon  an  apseiil  to  the  appellate  divixion  of  the  gupreme  court 
of  an  interlocutory  judgment;  or  after  the  refnaaL  by  the  appel- 
late dlvisioD  of  a  new  trial,  eitlipr  upon  an  application,  made. 
In  the  first  instance,  at  a  term  of  the  appellate  diviaion,  or  npou 
an  appeal  from  an  order  of  the  special  term,  or  of  the  judge. 
before  whom  the  isHUee,  or  questions  of  fact,  were  tried  by  ~ 
jury:  au  appeal  to  the  appellate  dlvisioa  from  the  final  jndgme 
brings  up,  for  review,  only  the  proceedings  to  take  the  fin... 
judgment,  or  upon  which  the  final  judgment  was  talien,  including 
the  hearing  or  trial  of  the  other  issues  in  the  action,  if  any. 
If  an  appeal  is  taken,  to  the  court  of  appeals,  from  the  deter- 
tnrnofion  of  the  appellate  division  upon  the  appeal  frotn  the  flnsl 
judgment,  the  determination  of  the  appellate  division,  affirming 
the  interlocutory  judgment  or  refusing  the  new  trial,  may,  at  thr 
election  of  either  party,  be  reviewed  thereupon.  If  the  respond- 
ent electa  to  bring  it  up  for  review,  be  may  lake  n.  cross-npaeal 
therefrom,  not  withstanding  the  expiration  of  the  time  to  take  nn 
original  appeal  therefrom. 

Id.     Sn  H  13IS,  1S3& 

I  ISSt.  [AVd,  ISeS.]  UaallatlOB  of  tlmei  order  to  atar 
proModlBKii. 

An  SNwal,  ft«tkorli«d  by  this  title,  must  be  taken,  within  thirty 
days  after  service,  upon  the  attorney  tor  the  appellant,  of  a  copy 
of  the  judgment  or  order  appealed  from,  and  a  written  notice  of 


the  entry  thereof,  fiecurit;  is  not  required  to  perfect  the  appeal; 
but,  except  where  it  is  otherwise  aptH^iall]'  preBcribed  by  law, 
the  appeal  does  not  stay  tlie  exeuutiuu  of  the  juJ^oieDt  or  order 
appealed  frooi;  unless  the  courl.  iu  or  iTom  which  the  a;)peal  is 
taken,  or  a  judge  tbereof,  make»  an  order,  directing  such  a  stay. 
Snch  an  order  mny  be  made,  and  may,  from  time  to  time,  be 
modified,  upon  Buch  termis,  as  to  security  or  otherwise,  as  justice 
requires.  I(  eecurlty  is  given,  either  o,e  a  coudiliou  of  granting 
the  order,  or  na  preacribeil  in  the  next  section,  the  provisions  ot 
title  second  of  tnie  chapter  apply  thereto,  as  it  tDe  appellate 
diTielou  of  the  supreme  court  waa  specified  in  those  proviBions, 
Id  place  of  the  appellate  court,  and  a  judge  of  the  same  court, 
ta  place  of  a  judge  of  the  court  below. 

Oo.  Pn>c,  portiODB  at  II  333,  a4§,  ana  SSO,  lecoulnictM;  L.  IH»,  cb.  Ma. 

I  ISSa.  star  of  prooeedlBKB  -rrltlioBt  order. 
Upon  on  appeal  from  a  final  judgment,  taken  as  prescribed  in 
this  title,  the  appellant  may  give  the  security,  required  to  perfect 
an  appeal  to  the  court  of  appeals,  from  a  judgment  of  the  some 
■mount,  or  to  the  same  effect;  and  to  stay  the  execution  thereof. 
In  that  case,  the  execution  ot  the  judgment  appealed  from  is 
■tayed,  as  upon  an  appeal  to  the  court  of  appeaiB,  and  subject 
to  the  same  conditions. 

U.,  I  B4S. 

I  1SS8.  [Au'd,  189B.]  TFpoB  vrbat  ■■p«zb  KpveBl  to  be 
fe«»rd. 

An  appeal  from  a  final  judgment,  taken  as  prescribed  In  this 
title,  must  be  heard  upon  a  certified  copy  of  the  notice  of  appeal, 
of  the  judgment-roll,  and  of  the  cnse  or  notice  of  eieeptions,  if 
any.  filed,  as  prescribed  by  law  or  the  general  rules  of  practice. 
after  the  entry  of  the  judgment,  and  either  before  or  after  the 
appeal  is  taken.  An  appeal  from  an  interlocutory  judgment,  or 
from  an  order  taken  ai  prescribed  In  this  title,  must  be  heard 
upon  a  certi&ed  copy  of  the  notice  of  appeal,  and  of  tbe  papers 
used  before  tlie  court,  judge  or  justice,  upon  tbe  bearing  of  the 
demurrer,  application  for  judgment,  or  motion,  as  the  case  re- 
quires. Unless  the  appellate  division  shnll  in  a  special  ease  other- 
wise direct,  before  an  appeal  shell  be  placed  upon  tbe  calendar. 
the  appellant  shall  file  with  thp  clerk  of  the  aiipellate  division 
the  case  and  exceptions  or  the  other  papers,  upon  which  the  appeal 
shall  be  heard,  printed  as  required  by  the  rules  of  practice;  in 
case  the  appeal  is  from  a  judgment  the  printed  case  and  eictji- 
tioDB  must  be  ordered  filed  by  the  jiutice  or  referee  before  whom 
the  case  was  tried. 

L.    ISBS,    cb.   Me. 

r  ardpri  JnAs- 


, „ ._  a  copy  of  the  judgment,  annexed  ti, 

papers,  upon  which  the  appeal  was  heard.  Where  subsequent  pro- 
ceedings are  taken,  at  the  special  term  or  trial  term,  before  the 
entry  of  final  jmlgment,  (be  judgment- roll  must  also  contain  the 
proper  papers  relating  thereto. 
I  13BS.  [An'd,  1B8R.1  HearlBK,  etc,  IB  the  BBprerae  emtrt. 
An  appeal  taken  to  the  appellate  division  of  the  supreme  court, 
as  prescribed  In  this  title,  must  be  heard  In  the  deportment,  em- 
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braoiDg  the  coonty,  in  which  tbe  jiidgm^Dt  or  order  appealed 
from  is  t^ntered;  uii1(?bs  an  order  is  made,  at  prescribed  Id  Becdon 
231  of  this  set,  diroctiug  tbat  it  be  heard  in  another  department, 
or  nnlew  appeals  pending  In  one  department  nre  transferred  for 
heariDg  and  delormination  to  another,  pursuant  to  article  six, 
•ectloD  one,  of  the  constitution.  The  order  made  npon  the  ap- 
peal must  be  entered  in  the  office  of  the  clerk  of  the  nppellate 
diTision,  and  a  certified  copy  thereof  with  the  original  case  or 
papers  upon  which  tbe  appenl  was  beard,  filed  as  provided  In  sec- 
tion thirteen  hundred  and  fifty-three  must  be  transmitted  by  the 
clerk  upon  payment  of  his  fees,  to  the  clerh  of  the  countT  where 
the  judgment  or  order  appealed  from  was  entered,  and  upon  sach 
certiQed  copy  of  the  order  and  the  case  or  papers  upon  which  the 
Appeal  was  heard,  the  county  clerk  ebsll  enter  the  judgment  1b 
his  office. 
Saballtute  toe  Co.  Free.,  soiUoaa  or  II  MI  aad  S4B;  I^  18M,  ch.  M&     8m 
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TITLE  V. 
Appeal  from  a  determmation  in  a  spvcial  procMdisg, 
•c.  i3se.  ^peii  f 


1S61.  Ilila  tltla  qualltteil.    AppUcitlon   at  ^jroTliloni  relntliig  lu  ictbina 
g    ISBO.    [Am'd,    ISWt.]    Apiienl    frou    order    made    In    th* 

to  the  appoltnte  division  ol  the  an- 

-.'.  aSfertiiiK  a  siitiBtantinl  rielit,  made 

B  Bptdal  proooediug,  at  a  eppcial  trrra  or  a  trial  term  of  the 
supreme  court;  or  inade  by  n  justice  thereof.  Id  a  Biwtcial  proceed- 
ing instituted  before  him,  purauant  to  a  special  statutory  provi- 
Bion;  or  iustituced  before  auother  judge,  and  trauitferred  to,  or 
contiuaeii  before  bim. 
L.  ISM,  fh.  no.  I  1,  am  cUuh  (4  Edm.  eei;  E  id.  ISS);  L.  ISW,  cb.  Ma. 
I  18ST.    {An'd,  1B9S.]    Id.t  when   made  by   nnother    court 

An  appeal  may  also  be  laken  to  the  appellate  division  of  the 
supreme  court,  from  an  order,  affecting  a  Bubslantlal  right,  made 
by  a  court  of  record.  poHsesaing  original  juriadiction,  or  a  Judge 
thereof,  in  a  special  proceeding  instituted  in  that  coort,  or  before 
a  judge  thereof,  pursuant  to  a  special  statutory  provision; 
or  lUBtltuted  before  auother  judge,  and  transferred  to,  or  con- 
tinued before,  the  judge  who  made  the  final  order.  But  tliis 
section  does  not  apply  to  a  case,  where  an  appeal  from  the  order, 
to  a  court,  other  than  the  appellate  diviaiou  of  the  supreme 
court,  IB  cipresaly  given  by  statute. 

SntKUtated  tot  part  of  Co.  Proc..  |  344;  L.  IHSC,  cb.  B4S.    Sm  )  1M3,  ame. 

I  13BS.  (An'd,  ISTT.]  Preceding  order  may  lie  reviewed. 
An  appeal,  authorized  by  this  title,  brings  up  for  review,  any 
preceding  order,  made  in  the  coufbc  of  the  special  proceeding,  tn- 
Tolving  the  merits,  and  neceasarily  affecting  the  final  order  ap- 
pealed from,  which  ia  specified  in  the  notice  of  appeal. 

8«e  Oo.  Pnw.,  )  s£9. 

i  18RB.  UmltktloB  of  tltne  to  appesl. 

An  appeal,  authorized  by  this  title,  most  be  taken  within  thirty 
days  after  service  of  a  copy  of  the  final  order,  from  which  it  la 
taken,  with  a  written  notice  of  the  enlry  thereof,  npon  the  appel- 
lant; or.  if  he  appeared,  upon  the  bearing,  by  an  attorney  at  law 
or  an  attorney  in  fact,  upon  the  person  who  bo  appeared  for  him. 

From  Id..  I  S32,    See  L.  ISM,  cb.  ZIO.  I  2. 

I  I8VO.  Star  •>(  iiroeeedliiKBt  hearlBS  of  appeal)  deelsloa 

The  provisions  of  title  fourth  of  this  chapter,  relating  to  perfect- 
ing an  appeal  from  an  order,  taken  sb  therein  prescribed;  to  stay- 
ing the  execution  of  the  order  appealed  from;  to  hearing  the 
appeal;  and  to  the  entry  and  enforcement  of  tbe  order  made  tipoa 
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the  appeal,  npply,  where  au  aijppal  is  taken,  as  prewribed  In  tbis 
title,  except  as  otherwise  Bpitmlly  prescribed  bj  law. 
Ilila  Hctkou  cefen  lo  H  IStU,   UU,   ISM,   and   tSW,   anla.    See,   ilH,  H 

1    ISai.    This    tllle    qnaliaed.    ApplIcKUoa    ol    prvrlatona 
reldtlnc  *o  >otloiii. 

This  title  does  Dot  couter  tbe  right  to  appeal  (Tom  bd  order, 
in  a  case,  where  it  is  eiiecially  prescribetl  bj  law,  that  the  order 
cannot  be  reviewed.  The  proceedingn  upon  au  appeal,  taken  aa 
prescrlbpd  itj  ibie  title,  nre  goTemed  by  the  provIelouB  of  tbis 
act,  and  of  the  Keoernl  rules  of  practice,  relotinK  to  an  appeal  Id 
u>  action,  except  as  otherwise  specially  prescribed  by  law. 
SST 
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CHAPTER  XIII. 

Executions. 

TITLE    I.-Foraiof  EiMsmtlna:  TlBakBdKuHraf  IxBlic   « 
finsral  Datlci  u4  Uabllltlu  of  Oflnn. 


13T3.  Id.:    for   dellnjir   ol    propcrt: 
Judgment,    may    be  cullerted. 


t  rerkoned  nnder  Ihli  tltl*. 


I  1362.  To  whom  pxecntlan  dtrrctedl  iirovlHlan  irliere 
■kerlS  !■  a  partr. 

Aq  exoculioD  mnBt  be  direoteil  to  the  Hlivriff,  unloBa  he  1*  a 
pari;  or  inlcreRliLi] ;  iti  ivbk-h  ciiso  It  must  bo  diroclcd  im  pre- 
scribed ID  section  ITS  of  thin  net.  But  tlii'  court  ma;,  in  its  dio- 
cretion.  order  sn  oxfculion.  isHiteil  uiMii  n  judBnieiit  rendered 
nfcainst  a  nheriff,  either  nioiie  or  ivith  another,  to  be  directed  to 
n  [lerHOD,  dexiRnnti'^l  in  the  order,  instead  of  to  tiin  coroners,  or 
n  particular  coroner:  in  which  ense  it  must  t>e  ho  directed.  The 
person  so  desitniated  munt  lie  of  full  nKe.  a  resident  of  the  State, 
and  not  a  party  to  the  action,  or  iuten-Hti-d  therciu.  Where  the 
execution  is  issued  upon  n  jndKnient  for  a  sum  of  luoney.  or 
direcftDK  the  payment  of  n  Biim  of  money,  tlip  order  does  not  take 
effect,  [intil  the  pprson  no  desipnated  eieeiites.  and  tiles  in  the 
clerk's  office,  a  bond  to  the  pi-opio.  with  at  Irast  two  snrctiei",  ap- 
proved by  a  jndKe  of  the  court,  or  a  county  jnilRe,  la  a  penal 
■um,  fixed  by  tbc  order,  not  lesa  than  twice  the  sum  to  be  col- 
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lectnl  b;  virtue  of  the  execution;  coitdltioaed  for  the  faitbful  pei- 
fonmnioe  of  hia  duties  under  tbe  execution.  A  MrtifieU  cop;  of 
the  order,  and,  whi'te  it  requires  a  bond  to  be  given,  the  clerli's 
certificate  that  a  bond  has  been  tiled,  as  tefluired  by  the  order, 
must  be  atloobed  to  the  execution.  The  porgou  so  deslg-nated  is 
deemed  an  oHicer;  mid,  with  respect  to  that  execution,  he  is  aub- 
ject  to  tlie  oblJKnUuiDi  nnd  liabilities,  and  has  the  power  and 
antbority  ot  a  roroiicr,  nnd  is  entitled  to  fees  accordingly. 
Co.  Pnc..  part  of  f  260,  and  2  B.  8,  30*.  H  U  and  12,  un'd.    See  S  T.  ft 

o.  we. 

I   1S6S.  Time  of  receipt   to  be  ludorncil  on  execadom. 

The  sheriff,  to  whom  an  execution  is  directed  and  delivered, 
must,  upon  the  rccci|it  thereof,  liidurxe  thereupoD  a  memorandum 
of  the  day,  hour,  and  minute,  nhen  he  received  It. 

a  R.  S,  3M.  {  10  (2  Edm.  3TT). 

I  11104.  Tbe  different  klndB  ot  exeendoB. 

There  are  four  kinds  of  execution,  as  follows; 

1.  Against  property. 

2.  Against  the  |>erBon, 

3.  For  the  delivery  of  the  possetision  of  real  property  with  or 
without  damsgcs  for  withholding  the  irnme. 

4.  For  tbe  delivery  of  the  powsesBion  of  a  chattel,  with  or 
wtfhont   dnmnges   for   the  Inking   or  detention   thereof. 

An   executlou   is   tbe   process   of   the   court,   from   which   tt  is 

Co,  rroc,.  {  3>v:.  Bui'il.     S.'«  I  1240. 

I  130B.  To  -what  poantleii  execatloiia  aaar  lBK«e. 

An  execution  aRninat  prorierty  can  be  issued  only  lo  a  county, 
In  the  clerk's  office  of  which  the  jiulKment  is  docketed.  An  exe- 
cution Bgainst  the  person  mny  be  isfrnMl  to  any  county.  An 
execution  for  tbe  delivery  ot  the  possession  ot  rt^l  proiierly, 
must  be  issned  to  the  county,  where  the  property,  or  a  part 
thereof,  is  sitiinted.  An  execution  for  the  ilelivcry  of  Ibc  pos- 
SPHsion  of  a  Hiattel,  may  be  issued  to  any  county,  where  the 
chattel  Is  found;  or  to  the  sheriff  of  the  connty  where  the  judg- 
ment-roll <a  filed.  Executions,  upon  the  nnme  Judgment,  may  be 
Issued  at  the  same  time,  to  two  or  more  different  c 

Subatlmte  tor  Co.  Proc..  part  of  |  38T.     See  ante.  |  DOT. 


An  execution  must  intclligihiy  describe  the  Judtrmenr,  s 
the  names  of  the  parties  in  whose  favor,  and  Bgninst  whor...  ..  _ 
time  when,  and  the  court  in  which,  the  judgment  was  rendcreil: 
and,  if  it  was  rendered  in  the  supreme  court,  the  county  in  which 
the  judgment- roll  Is  filed.  It  muct  require  the  sheriff  to  return 
'*  "t»  the  proier  clerk,  within  sixty  days  after  the  receipt  thereof. 

"  ' ""  "'  in  the  next  section.  It  ninst   hr 

with  whom  tbe  judgment-roll  is 

h  Id.,   I  2M.  See  li  23.  24. 
1 1S«7.  Id.)  wkea  laaaed  on  lllluK  traniMiFlpt  tron  Jiutlee<B 

Where  an  exeention  is  insued  out  of  a  court,  other  than  that 
in  whicli  the  Judgment  was  remlered,  upon  filing  a  tranacript 
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Df  the  Jadgment  rendned  In  the  latter  court,  it  must  &]sd  specif; 
tbe  clerk,  with  whom  the  traoHcript  ia  filed,  and  the  time  ot 
Sling;   and   it   must   be  macle  returnable   to   that  cleric,    II   the 

Judgment  was  rendered  in  a  justice's  court,  it  must  apecifr  the 
uetice's  name;  and  it  must  omit  the  specification,  reepecting  tbe 
filing  of  the  judgment-roil. 
Sec  post,  I  S043. 
I    1368.    ReqnlBltes    at    execBtlon    tOC    the    callectlon    of 

An  ezecntion,  ixGUed  upon  a  Judgment  (or  a  sum  of  tnoae;, 
or  directing  tiie  payment  of  a  sun  of  moDe;,  must  specify,  in 
the  body  thereof,  the  sum  recovered,  or  directed  to  be  paid,  and 
tlie  sum  nptnnlly  due  when  it  is  issued.  It  may  specify  a  day, 
from  which  interest  upon  the  sum  due  is  to  be  comptiled;  in 
which  case,  the  sheriff  must  collect  interest  accordingly,  until 
the  sum  is  paid.  .  If  ail  the  parties,  aguinst  whom  the  judgment 
Is  rendered,  are  not  judt^nu'nt  debtors,  tbe  exeoutiou  muxt  show 
who  Is  the  judgment  debtor. 

2  R.  a.  SB4,  I  a,  •■  lo'd  by  I..  1S44,  cb.  32*;  iDd  Co.  ProF.,  Tiirt  ot  i  Sm. 

I  1S66.  U.|  ARilJaat  proprrtr. 

An  execution  agninst  property  must,  if  the  judgmeot-roll  is  not 
filed  in  the  clerk's  oflice  of  the  county  to  which  it  in  issued, 
specify  the  time  when  the  judgment  was  docketed  in  tllat  county. 
It  must,  except  in  n  case  where  Bpecinl  provision  is  otherwise 
made  by  law,  subBtantioIly  require  the  sherifE  to  satisfy  the  judg- 
ment, out  of  the  pernonal  property  of  the  judgment  debtor;  and, 
if  sufficient  persoual  property  cannot  be  found,  out  of  the  real 

Sroperty,  belonging  to  him,  at  the  time  when  the  judgment  was 
ocketed  in  tlie  clerk's  office  of  the  county,  or  at  any  time 
thereafter. 

Co.   Proc..   part  ot  (  S8fi.  sm-d. 

I  18T0.  Id.;  -wlivre  a.  mrraat  of  atlachinent  baa  been 
l«vl«d  br  aberlff. 

Where  a  warrant  of  attachment,  issued  in  the  action,  has  been 
levied  by  the  ahcriC.  the  execution  must  substaiitinlly  require  the 
sheriff  to  aatiRfy  the  judgment,   as  follows: 

1.  Where  the  judgment  debtor  is  a  non-resident,  or  a  foreign 
corporntiou,  aud  the  summons  was  served  upon  him  or  it,  without 
the  State,  or  otherwise  than  personally,  pursuant  to  ea  order 
obtained  for  that  pur[K)se,  as  prescribed  ia  chatiLer  fifth  of  this 
net,  and  the  judgment  debtor  has  not  appeared  in  the  action; 
out  of  the  personal  properly  attached,  and,  if  tbat  is  insufficient, 
out  of  the  real  property  attached. 

2.  In  any  other  ciibc,  out  of  the  personal  property  attached; 
and,  it  tbat  is  insufficient,  out  of  the  other  personal  property  of 
the  judgment  debtor;  if  both  are  insufficient,  out  of  the  real  prop- 
erly attached;  and,  if  that  is  insufficient,  out  of  the  real  prop- 
erty, belonging  to  him,  at  the  time  when  the  judgment  was 
docketed  in  the  clerk's  office  of  the  county,  or  at  any  time 
thereafter. 

Ssa  II  TOT  waa  708,  iota. 
t  1871.  Id.i  ■KBlBRt  exeentor,  etc. 

An  execution  against  rrfti  or  personal  property.  In  the  hands 
of  an   executor,   administrator,   heir,  devisee,   legatee,   tenant  Of 
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real  prapertf,  or  truBtee,  nnst  iubstaDtiall;  requke  the  iheria 
to  oatlB^  the  judgmenr,  ont  ol  that  property, 

Co.  rroc.,  I  289,  niM.  1. 

I   ISTX^   U.|   ■■Mliut   the    vmam. 

Ad  execution  sKoinat  the  person  mnit  Hnbstantfally  require 
the  sheriff,  to  arrCBt  the  judgment  debtor,  aod  commit  bim  to 
the  jail  of  the  count;,  until  he  pars  the  Judgment,  or  is  dia- 
charged  according  to  law.  Except  where  it  may  be  Usued,  with- 
out flie  previous  iHsuing  and  return  ot  &a  execution  a<aiiist  prop- 
ert7,  it  mtist  recite  the  isEOins  and  return  of  such  an  execution, 
■peciffing  the  countj  to  which  it  wae  issued, 

U.,  I  aw,  iDbd.  3,  loi'd.     Sm  I  1480. 

I  IVTS.  Id.)  law  dellTcrr  «'  pi"oj»eFlx.  How  uaBey,  n- 
e«T«red   br  ■■■■»  JadKnaent,  mar  be   collected. 

An  execution  (or  the  delivery  of  the  possession  of  real  prt^ 
erty,  or  a  chattel,  must  particularly  describe  the  property,  and 
designate  the  party  to  whom  the  jndBiueiit  awards  the  posses- 
sion thereof;  and  it  must  eubstantislty  require  the  sheriff,  to 
deliver  the  poBsession  ot  the  property,  within  his  couiity,  to  the 
party  entitled  thereto.  If  a  sum  of  money  is  awarded  by  the 
■ame  jadtnnent,  it  msy  be  collected,  by  virtue  of  the  same  execu- 
tion; or  a  separate  execution  may  be  Issued  for  the  collection 
thereof,  omittmg  the  direction  to  deliver  possession  of  the  prop- 
erty. If  one  execution  Ih  issued  for  both  purposes,  it  must  con- 
tain, with  respect  to  the  money  to  be  collected,  the  same  direc- 
tions as  an  execution  against  property,  or  against  the  peraou, 
OS  the  case  requires. 

SobAltnta  for  Co.   Pioc.,   i   ZSS.   luM.   1. 
I    1874.     S«»ar»ta      cxecatlona,      whcFc     Bepar*!*      sa^ 

Where  a  Judgment  awards  different  sums  of  money,  to  or 
against  different  parties,  a  separate  execution  may  be  issued, 
to  collect  each  sum  so  awarded;  subject  to  the  power  of  the 
court,  to  control  the  enforcement  of  the  executions,  upon  motion, 
where  the  collection  of  one  execution  will,  wholly  or  partly, 
satisfy  another. 

I  13TR.   Execnttoii   of  eonra*,  ivltlilii  flve  Team, 

Except  as  otherwise  specially  prescribed  by  law,  the  party 
recovering  &  final  Judgment,  or  his  assisTiee,  may  have  execution 
thereupon,  of  course,  at  auy  time  within  five  yean  after  the 
entry  of  the  judgment. 

CD,  PcDc,  I  283,  uiD'a.     Sec  li  1382.  1858. 

I  1ST«.  [Am'd,  ISSB,  ISsr.]  Bxeeatlon  after  deatb  of  JvOs- 
ncnt  credit  or. 

Where  the  party  recovering  a  final  judgment  has  died,  eiecu- 
tJon  may  be  issued  at  any  time  within  five  years  after  the  entry 
of  the  judgment,  by  his  personal  represent ativcs,  or  by  the  as- 
signee ot  the  Judgment,  it  it  has  been  assigiied,  and  the  execution 
must  be  indorsed  with  the  name  and  rcfidcnce  of  the  person 
issning  the  same.  And  where  a  party  or  one  or  more  ot  several 
parties  against  whom  a  judgment  for  the  recovery  of  possession 
of  real  property  baa  been  obtained  baa  diedi,  an  order  granting 
SOI 
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leave  to  iBaue  aud  ei«;ute  sucb  execiitioo  or  vrlt  of  poBseuion 
may  be  granted  upau  giviuK  tweutf  days'  notice  to  the  occupunta 
of  the  lands  bo  recovered  and  to  the  itranteea  or  deviseeg  of  said 
deccaaed,  or  iC  he  died  iutealate,  to  the  heira  ut  law  ot  euid 
deceased,  aeid  notices  to  be  nerved  in  the  same  maimer  as  a 
iummooB  is  directed  to  be  served  in  au  action  in  the  aupreme 

U  1»T,  cb.  ««2. 

I  1877.  IVben  cxeeatlon  may  be  ■■■aed  after  five  -j^mrm. 

Alter  (he  lapse  of  five  years  from  the  entry  ot  a  final  Judgment, 
execution  can  be  iassued  thereupoo,  in  one  of  the  following  case* 

1.  [Am'4.  1879.]  Where  on  execution  wa«  iMued  thereapon, 
within  Sve  years  after  the  entry  of  the  judgment,  and  lias  been 
returned  wholly  or  partly  unsatiefied  or  unexecuted. 

2.  Where  an  order  Is  made  by  the  court,  granting  leave  to  iMtie 
the  execution. 

CD.  Piw.,  put  ol  I  set. 

I  1878.  Id.)  lc«T*,  haw  obtained. 

Notice  of  an  application  for  an  order,  Krantisg  leave  to  Issne 
an  execution,  as  prescribed  in  the  last  section,  must  be  served 
personally  upon  the  adverse  party,  If  he  is  a  resident  of  the  State, 
and  personal  service  can,  with  reasonable  diligence,  be  made  upon 
bim  therein;  otherwise,  nolioe  must  be  given  in  such  manner  aa 
the  court  directs.  Where  the  judgment  is  for  a  sum  of  money. 
or  directs  the  payment  ot  a  sum  ot  money,  leave  ebail  not  be 
granted,  except  on  proof,  by  affidavit,  to  the  eatisfaction  of  the 
court,  that  the  judgment  remains  wholly  or  partly  unaatia&ed. 

I  137A.  Mo  exrcutloB  aKSlBBt  decedent,  except,  etc. . 

An   execution   to   collect   a  sum   ot   mon^   cannot   be   issued, 

gainst  the  property  of  a  judgment  debtor,  who  has  died  since 
B  entry  of  the  judgment  except  aa  prescribed  in  the  next  two 

sections. 

I  1880.  [Ant'd,  1894.]  Bxecvtloti  >BBinsl  decedcBfa  prop- 
mrty. 

After  the  expiration  of  one  year  from  the  death  of  a  party, 
against  whom  a  Goal  judgment  for  a  sum  of  money,  or  directing 
the  payment  of  a  stiin  of  money  is  rendered,  the  judgment  may  be 
enforced  by  execution  against  any  property  upon  which  it  Is  a 
lieu  with  like  effect  as  if  the  judgment  debtor  was  etill  living. 
Bnt  such  an  execution  shall  not  be  issued,  unless  an  order  grant- 
ing leave  to  issue  it  is  procured  from  the  court  from  which  the  eie- 
enthin  is  to  be  Issmed,  and  a  decree  lo  the  same  efCect  Is  procured 
from  a  surrogate's  court  of  this  State,  which  has  duly  granted 
letters  testamentary  or  letters  of  administration  upon  the  estate 
of  the  deceased  jutlgmont  debtor.  Where  the  lien  of  the  Judg- 
ment waa  created  aa  preacribed  In  section  twelve  hundred  and 
fltty-one  ot  this  act,  neither  the  order  nor  the  decree  can  be  mode 
until  the  expiration  ot  three  years  after  letters  testamentary  or 
letters  ot  administration  have  been  duly  planted  upon  the  estate 
of  the  decedent,  and  for  that  purpose  such  a  lien  exiatlng  at  the 
decedent'a  death  continuea  for  three  years  and  six  montha  there- 
after, notwithatanding  the  previous  expiration  of  ten  years  from 
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the  Bang  of  the  JndgmeDt-roIl.  Bnt  where  the  decedent  died  in- 
testate BDd  letters  of  ndminiBtTation  upon  his  estate  have  not 
been  granted  withla  tlirce  yean  aftor  his  death  b;  the  Burrogate's 
court  of  the  coimt?  in  wbicb  the  decedent  resided  at  the  time  of 
his  death,  or  it  the  decefleat  resided  out  of  the  State  at  the-  time 
of  hill  death,  uad  tettere  teBtamcntary  or  letters  of  adatinlstra- 
tiou  have  not  been  granted  niihiu  the  same  time  b;  the  eurro- 
gate's  court  of  the  county  In  which  the  property  on  which  tiM 
jndgineut  is  a  Ueo  is  gitnated,  euch  court  ma;  grant  the  decree 
where  it  appears  that  the  decedent  did  not  leave  anj  personal 
property  within  the  State  upon  which  to  adminiater.  In  such 
case  the  lien  of  the  judgment  existing  at  the  decedent's  death 
continues  for  three  jears  and  six  months  as  aforesaid.  Provided, 
however,  that  such  Judgment  lien,  existing  at  the  decedent's 
death,  upon  the  decedent's  real  property,  or  some  portion  thereof, 
may  be  enforced  and  payment  thereof  obtained  during  the  said 
three  years  after  granting  of  letters  testamentary,  or  letters  of 
odmiDiatration,  by  tlie  proceeding  provided  and  prescribed  by  title 
five  of  chapter  eighteen  of  this  act.  But  this  aection  shall  not  ap- 
ply to  real  estate  which  shall  have  been  conveyed,  or  hereafter 
may  be  conveyed  by  the  deceased  judgment  debtor  daring  bis 
lifetime,  if  such  conveyance  was  made  in  frnad  of  his  creditors 
or  any  of  them^  and  any  judgment  creditor  of  said  deceased, 
against  nhoae  judgment  snid  cony eyn  nee  shall  have  been,  or 
may  hereafter  be,  declared  fraudulent  by  the  judgment  and 
decree  o(  any  court  of  competent  Jurisdiction,  may  enforce  his 
said  judgment  against  such  real  property,  with  like  effect  as  If 
the  Judgment  debtor  was  living,  and  it  shall  not  be  necessary  to 
obtain  the  leave  of  any  court  or  officer  (o  issue  such  eiecntion, 
and  the  enine  may  be  issued  at  any  time  to  the  sherifC  of  the 
county  where  such  jjropcrty  is  or  may  be  situated.  The  person 
tesulng  such  execution,  however,  shnli  annex  thereto  a  descrip- 
tion of  the  real  estate  against  which  the  same  is  songht  to  be 
enforced,  as  aforesnid,  nnd  shall  Indorse  on  said  execution  the 
words  "  issued  under  section  thirteen  hnndred  and  eighty  of  the 
code  of  civil  procedure."  wherenpon  said  sherifT  shall  enforce  said 
execution  as  therein  directed,  against  the  property  so  deserlhed, 
and  not  against  any  other  property,  either  real  or  personal,  and  all 
provisions  of  law  relating  to  the  sale  and  conveyance  of  real  es- 
tate on  execution  and  the  redemption  thereof  shall  apply  thereto. 


I  lasi.  [Am'd,  1888.7    I*»»*,  *ow  okt^ned. 

Leave  to  issue  nn  execution,  as  prescribed  in  the  last  section, 
must  be  procured  as  follows: 

].  Notice  of  the  application,  to  the  court,  from  which  the  exe- 
cution is  to  be  issueo,  for  nn  order,  granting  leave  to  issue  the 
execution,  must  be  given  to  the  person  or  persons,  whose  interest 
in  the  properly  will  be  affected  by  a  sale  by  virtue  of  the  execu- 
tion, and  also  to  the  eieeutor  or  administrator  of  the  judgment 
debtor.  The  general  rules  of  practice  may  prescribe  the  manner 
In  which  the  notice  muBt  be  given;  until  provision  is  so  made 
therein,  it  must  be  served,  either  personally,  or  in  anch  manner 
as  the  court  preacribea,  In  an  order  to  show  cause.  Iicave  shall 
not  be  granted,  except  upon  proof,  by  affidavit  to  the  satisfaction 
of  the  couct  that  the  judgment  remains  wholly  or  partly  ansatis- 
fied, 
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2.  For  tbe  purpose  of  procnriiig  a  decree  from  the  warrogaXe't 
court,  graDting  le&ve  to  issue  the  execution,  tbe  judgment  cred- 
itor must  present  to  that  court,  a  written  petition,  duly  verified, 
getting  forth  tbe  facts,  and  praying  for  such  a,  decree;  and  that 
the  persouB.  apecitied  in  the  tirat  aubdivialon  of  tbia  aectlon,  may 
be  cited,  tr>  abow  cnuae  why  it  should  not  be  granted.  Upon 
tbe  prescntatiOD  of  such  a  petition,  tbe  aurrogate  must  iaeue 
a  citaiioQ  occordiuglr,  which  said  eitntiou  may  be  eerved  Id 
tbe  same  manner  aa  ia  provided  in  the  firat  aubdiviaion  of  thU  sec- 
tion for  the  Bprvice  or  BiTlng  of  a  notice  to  the  parties  or  persona 
therein  mentioned,  and,  il  tbe  general  rulea  ot  practice  of  the 
pupreine  court  do  not  provide  for  a  mode  of  giving  such  notice, 
such  citation  must  t>e  served  in  such  manner  aa  the  surrogate  br 
order  maj  preacribc,  or  as  is  otherwise  provided  by  law;  and, 
upon  hia  return  tbercof,  he  must  make  such  a  decree  1q  tbe 
premises  os  jnalice  requires. 

J,.    1<l^.    cb.    H2.     lire  t  2Jia,   inM.  3. 

I  IS8Z.  Tlnie  of  mtny  br  order,  etc.,  not  reckOMed  ander 
thU  title. 

Ibe  time  during  which  the  person,  entitled  to  enforce  a  Judg- 
ment, is  stayed  from  enforcing  it,  liy  tbe  provision  of  e  statute, 
or  by  an  injunction  or  other  order,  or  in  cousequence  of  nn  ap- 
peal, is  not  a  part  of  the  time,  limited  by  tliis  title,  for  issuing  an 
execution  thereupon,  or  for  making  an  application  for  leave  to 

I  1383.   BiecntloB  BBBlnat  ■nrvlvliiB  Jndsmcnt  dcbtora. 

The  last  six  sections  do  not  affect  the  right  of  a  judgment  cred- 
itor to  enforce  ■".  judgment,  againat  tbe  property  o(  one  or  more 
surviving  judgment  debtors,  as  if  all  the  jud^ent  debtors  were 
living.  In  that  case,  an  execution  must  be  issued  in  the  usual 
form;  but  the  nttomey  for  the  Judgment  creditor  must  indorse 
thereupon,  a  notice  to  the  sheriff,  reciting  tbe  death  of  the  de- 
ceased judgment  debtor,  and  requiring  the  sheriff  not  to  collect 
the  exectition.  out  of  any  property  which  belonged  to  him. 

)  1384.  [Am'd,  18V4-]  Snie  on  execBlloD,  etc.t  TThen  ftad 
bow  condnpted. 

A  sale  of  real  or  personal  property,  by  virtue  of  an  execution, 
or  pursuant  to  the  directiona  contained  In  a  Judgment  or  order, 
must  be  made  nt  public  nuctinn,  ijetwcen  tbe  hour  o(  nine  o'clock 
in  Ibe  morning  and  sunset.  The  sheriff  to  whom  au  execution  Is 
issued  shall  nt  any  time  before  the  aaie  of  the  pertuiial  proaerl.v 
levied  on  by  him,  on  the  written  request  of  any  person  who  la  a 
crpdifor  ot  the  pprson  ngainBt  whom  (he  ivrit  wnti  issued  under 
which  the  sheriff  levied  upon  the  property,  exhibit  to  such  cred- 
itor the  personal  property  bo  levied  upon  under  Bsid  writ  and  per- 
mit an  inspection  thereof  by  auch  creditor  or  bis  agent. 

L.    IBM.   ch.    T89. 

I  13SB.  PcDitltr  for  talcInK  down  or  defsclnR  notice  *C 
■ale. 

A  person  who,  before  the  time  flxc<l  for  the  sale.  In  a  notice 
of  the  snle  of  properly,  to  »«■  made  by  virtue  of  nn  execution. 
wilfully  takes  down  or  defnrcs  unch  n  notice  put  np  by  the 
sheriff,  or  by  his  nnthorily.  forfeits  (iftv  dollBrx  to  the  judgment 
creditor,  and  the  same  sum  to  the  judgment  debtor:  luileaa  the 
3C4 
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QOtice  woe  detaced  or  tnken  down,  with  the  consent  of  the  person 
seeking  to  cnforee  tbe  (ortciture  or  tb«  execution  was  pr«- 
riously   saliHtieii. 

I  J388.  Valtaily  at  Hale,  when  Dot  KSeoted  ky  aberllPa 
acts  a  It,  etc. 

An  omisBion  liy  liie  sheriff  to  (rive  notice,  as  reqiitr&J.  by  liiw. 
or  the  taking  down  or  defneing  of  n  nolice,  when  put  np,  ilm-s 
not  effect*  the  vdiidily  of  n  bbIp,  made  by  virtue  of  an  eieculioii, 
to  a  piirchnsor  in  eooti  fnith,  without  notice  of  the  omission  or 
offence. 

3  R.  s.  ace.  i  40. 

I  I38T.  PorchanCB  on  aacli  BsleB,  %r  certain  ofltcers,  iiro- 
Uhlted. 

The  sheriff,  to  whom  nn  exeetition  is  directed,  or  tlie  iiiider- 
Bheriff  or  deputy-Bheriff,  holding  nn  e.tetution.  and  coudnctioB  u 
sale  of  property  by  virine  tliereof,  shall  not,  directly  or  indlret-tly. 
pDrcbase  any  of  tlie  property  at  the  sale.    A  purchase  mode  by 


,  9  * 


i  1388.  When  eiecnttan  to  he  entaree«  by  nnder-aherlff. 

Where  tbe  sheriff,  to  whom  nn  execution  la'delivered,  dies,  in 
removed  from  office,  i .'  becomes  otherwise  disqualified  to  net. 
betoi'c  tbe  execution  is  rettirned.  his  and^r-sberiS  must  proceed 
upon  the  osenifinn,  as  the  sheriff  mittht  have  done.  If  there  is 
no  under-sheriff,  the  cctiit,  fiom  which  tbe  execution  issued, 
may  ilesignate  a  person  to  procenl  thereupon;  who  may  complete 
the  same,  as  an  umlev-sheriff  minht  have  done.  The*[>eTSon  so 
uc«ignated  must  give  sQch  security  us  tlie  court  directs.  He  is 
(leemeu  an  'ifficer;  and  i.i  subject  to  the  same  obligations  and 
liabilities.  .:nd'has  the  saine  power  nnd  authority,  in  relation  to 
tlic  object  of  ills  apptiiiitm:>iit,  rs  a  sheriff,  and  is  entitled  to  fees 
accordingly.  But  this  Bcction  does  not  apply,  in  a  cnae  where 
spec;  I  provision  ia  o1hernl:e  made  by  law  for  the  enforcement 
of  nn  eieeiilion,  nflcr  tbe  (loath,  removal  from  oCBce,  or  other 
disqualiScatioD,  of  the  sheriff,   or  nndet-sheriff. 

3  n.  B.  ST4. ;}  ea  nna  cs  (2  biud.  iss), 

•  Krtor  In  tngttnting  for  "  KBtct." 


D,g,t,ioflb,GoogIe 
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TITLB  U. 

Execution    againat  property, 

Altlel*  1.  ProperlT   eiompt    from    leir    and   *a]e. 

2.  Uen  Hi  ID  eiemtlon  ujam  [vrgouBl  propcrtr;  leTf  npon  and  ul* 

ot  pcruDil  proiierty.    RLgtatB  of  iDdvmnlton  of  ilierlll. 
S.  Sal«.    RdemptloD,    and   cuuiefin»   at   real   ptopertT;    rlfbU   and 

4.  BemedlH  for  failure  of  Lltle  to  real  property  (old,  and  t»  eolore* 
contrlbatlOD. 

ARTICLE   FIRST. 

Property  exempt  from  levy  and  sale. 

nin  apfplal  ei;»mptlon«  not   tUtcted   bj  llili  aitlele. 

t  penopil  pioperty  Is  fismpl.  nlieii  owdhI  lij-  u  hanHbcdllu. 


KiempttoD:  Klieo  not  aafCLcd  by  lemporar}  anapiDiLoD  of  r;*dtlice. 
If  lalne  ot  bomcataid  eiceeda  tl.UIM.  Ucd   atucbw  lo  Buniln*. 
Id.i   Lov  ppxcrda  to  be   manliellcd  wlicD  propertf  la  aolii. 
Exemption  of  real  prcipetlj;  bow  cancelled. 

I  I8S0*C«rUtIn  BpectBl  esemptloum  BSt  a.lTeetca  by  this 
arUele. 

The  enumeratfon,  In  this  nrtictf,  of  (he  proiprty  which  is  ex- 
empt from  levy  and  snip  by  virliic  of  nti  exccillioii,  does  not 
repeal  any  8pe<-lnl  proviBinn  of  law,  rolntiiiK  to  biicIi  nn  exemp- 
tion, which,  by  its  terms,  Is  npplionble  only  (o  a  piirtietilnr  cIbbb 
Ol  persons,  or  rnrpuraliunB,  or  to  a  particular  locality,  or  oUic:- 
wIm  to  a  special  case. 

DealiDcd  to  euird  Bsalnit  a  i-enoal.  br  loipllcallon.  of  prOTts^oDB  lllie  L. 
1847,  Ml.  3M,  f  10  (a  11.  S..  6th  ed,.  KCI;  8  nam,  7«l:  L.  IWl.  ob.  112.  I  10 
(1  R.  a„  Gtb  ed..  784:  3  Bdm.  7KSI;  L.  IROO,  cb.  273.  I  «  <S  Edm,  7tE): 
t.  18«7,   cb.  Bie;    and  Tlrlou  almllar  atatutca. 

I  1300.  'What  pcraanBl  properly  In  exempt,  icken  owaed 
br  a  honaeholdcr.* 

The  following  personal  properly,  when  owned  by  a  honaeliolder, 
l8  exempt  from  levy  and  sale  hy  virtue  of  an  execution;  nnci  each 
movable  at^icle  thereof  continues  to  be  so  exempt,  while  the 
family,   or  any   of   theni,   are  removine   from   one  residence   to 

1.  All  spinning  wheelx.  wenvInK  looniB.  nud  storeH,  put  np,  or 
kept  for  use.  In  a  dwelling  hooae;  and  one  gewing-machitie,  with 
Its  flppurtenancpi!. 

2.  The  family  liible,  family  piclures.  and  school-book?,  used  by 
or  in  the  family;  and  other  bookH,  nut  exeeedinR  in  value  fifty 
dollars,  kept  and  used  as  part  ot  the  family  library. 

•  See  L.  1878,  cb.  3& 
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3.  A  seat  or  pew.   occMipied   by   the  jndBment  debtor,  or  the 

family,  in  a  place  of  public  worship. 

4.  Ten  sheep,  with  their  fleeces,  and  the  yara  or  cl'ith  maoa- 
factured  therefrom:  oue  cow;  two  swine;  the  neceeaarj  food  for 
those  animals;  all  necessary  meat,  fish,  flour,  groceries  and  vege- 
tables, actaall;  prorided  for  famlljr  use:  and  necesBary  fuel,  oil, 
and  candles,  for  the  use  of  the  fainiir  for  siily  days. 

G.  All  wearing  ayparel,  bods,  bedsti'ads,  and  bedding,  necessary 
for  the  judgment  debtor  ond  the  family;  all  necessary  cooking 
utensils;  one  table;  six  chairs;  six  kiiirea;  six  forks;  six  spoons; 
six  plates;  six  tea  cups;  six  saucers;  one  sugar  dish;  one  milk 
pot;  one  tea  pot;  one  crane  and  its  appendnges;  one  pair  of 
andirons;  one  coal  scuttle;  one  shovel;  one  pair  of  tongs;  one 
lam^,  and  one  caudlcslick. 

6.  The  tools  aud  implements  of  a  mechanic,  necessary  to  the 
carrying  on  of  his  trade,  not  exceeding  in  value  twenty-flve 
dollars. 

a  B.  8,  MT,  1 12  (S  Edm.  ISO),  u  ■md  I17  L.  IBOO,  cb.  IBl;  wltli  addltLona. 

I  1S»1.    [Ain'd.  1879,  1901.]    Addltloiwl  pepsonnl  properlr 

In  addition  to  the  exemptions  allowed  by  the  last  section,  neces- 
sary household  furniture,  workiug  tools  aud  team,  professional 
instruiuenls,  furniture  aud  tibrar)-,  not  exceeding  in  value  two 
hundred  and  fifty  dollars,  together  with  the  necessary  food  for 
the  team  for  ninety  days,  are  extmpt  from  levy  and  sale  by  virtue 
of  an  eietiition,  when  owned  by  a  person,  being  a  householder, 
or  having  a  family  for  which  he  provides,  except  where  the  exe- 
cution is  issued  npon  a  judgment,  recovered  wholly  upon  one  or 
more  demands,  either  tor  work  performed  in  the  family  as  a 
domestic,  or  for  the  purchase  money  of  one  or  more  articles  ex- 
empt as  prescribed  in  this  or  the  Inst  section. 

L..  1M3.  eh.  1ST,  I  1,  ■■  im'd  br  L.  tsas.  III.  182  (4  BdoE  tSe;  e  id.  SM); 
■IK  I.  18B8,  cb.  V/I.  I  1  (S  R,  3..  Stb  «d..  MO;  t  BdlL  6U).  S««  3  T.  *  O. 
CMi  !•.  UOl,  eh.  US.    la  cOact  acpl.  1,  IML 

I  1902.  [Am'd,  1877.]     Woman  entitled  to  anme  ezemptloB 

Where  the  judgment  debtor  is  a  woman,  she  is  entitled  t 
same  eicmptioas.  from  levy  and  sale  by  virtne  of  an  execi. 
subject   to   the   same   exceptions,   as   prescribed  in   the  last  two 
sections,  in  the  case  of  a  householder. 

t  130S.  (Am'd,  18»K,  1S07.1  MIIKarr  »«r>  rewarda,  ct«.. 
«x«apt  from  esecntlon  and   other  IcKal  proceedlDKa. 

The  pay  and  bonniy  of  a  non-rommissioned  oOlcer,  musician  or 
private  in  the  military  or  naval  service  of  the  United  States  or  the 
state  of  New  York;  a  land  warrant,  pension  or  other  reward  here- 
tofore or  hereafter  granted  by  the  United  States,  or  by  a  state, 
for  military  or  naval  services:  a  sword,  horse,  medal,  emblem  or 
device  of  any  kind  presented  as  a  testimonial  for  services  rendered 
in  the  military  or  naval  service  of  the  United  States  or  a  state; 
and  the  uniform,  arms  and  equipments  which  were  used  by  a 
person  (n  that  service,  are  al«o  exempt  from  levy  and  sale,  by 
ylrtne  of  an  execution,  and  from  seizure  for  non-payment  of  taxes. 
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or  in  an;  other  legnl  proLvciliiig:  px<.t.>pt  tlint  r^al  property  pur- 
cliHRfil  n'ith  thp  proi'i'i'ilH  of  a  pt^iisiun  tcrautml  1)y  tbe  UDiteiJ 
Platen  fur  military  cir  iiavnl  wrvici's.  iiuil  owned  liy  the  p«iBioner. 
or  ii.v  his  wife  or  wiilow.  in  Hnliject  to  neiziire  nnd  mile  for  the 
ttillei'tioii  nf  taxes  or  nsKPSKments  IftwfuUy  levied  thereon. 
I..  iWi,  oh.  MB.  InMlBptaopi.  1,  tSM.  (ProbablBMTorforlStn.) 
I  13ft4.  RlKht  at  action  for  taUluu,  etc.,  «jie>upt  properir* 
A  right  of  action  to  recoTer  dniiiasL'H,  or  ilatuages  awnnied  by 
ft  judgmeat,  for  tafciUK  oi  injuiiut;  [HTHuiinl  property,  exempt  by 
law  from  levy  atid  mile,  by  virtue  of  iiu  exi-cution.  nre  exempt, 
for  one  year  after  tlLe  loUcfUou  tlierwif.  from  levy  nuii  sale, 
by  virtue  of  uu  eieL-utiuii,  and  from  Kciiure  iu  any  otUer  legal 
proceeding. 

I  139S.  Bnr^lDV  Kronnd)  wliea  eiemptea. 

Land,  not  opnrt  an  a  faDiily  or  private  burying  Kroiind,  and 
heretofore  deaignatcd,  ag  iircBcriU-d  by  law,  in  order  to  exempt 
the  name,  or  hereafter  dexigiiatod  for  that  purpose,  as  prescribed 
in  the  next  section,  U  cxemnt  from  sale,  by  virtnc  of  au  execu- 
tion, upon  the  fdlluwing  coi'iditions  only: 

1.  A  poitioti  of  it  luUKt  have  liecii  ncimiUy  used  for  tlint  purpose. 

2.  It  miiMt  not  exceeil  in  extent  one-fourth  of  au  aeri'. 

3.  It  muKt  not  contain,  nt  the  time  of  its  dei;ie:nntion,  or  at 
any  time  afterivnnls,  any  bniUing  or  slrlicture,  except  one  or 
aiilts,  or  other  places  of  deiiosit  for  the  dead,  or  mortuary 


L.  IMT.  Fb.  SS.  I  1.  aod  pari  of  J  2  (4  Edm.  CN).  am'd. 

t  ISOO.  How  csetnpt  bnrrlnK  KPonad  d«HlNiia(«d. 

In  order  to  dedltrnnte  land,  to  be  exompti'd  ns  prescribed  <n  the 
last  section,  a  notiee.  eonlnininR  n  full  deserlption  of  the  land 
to  be  exempted,  and  Mating  that  it  has  been  xet  apart  for  a 
family  or  private  bnrying  jtronnd,  iiiiLst  lie  HObscrlbed  by  the 
owner;  acknon'lediieil  or  proved,  and  it>rtifii>d.  in  like  manner  na 
a  deed  to  be  ret'orded  in  the  c-uunty  where  the  land  is  situated; 
and  leeordeil  in  the  ofTiee  of  the  elerls  or  retrister  o(  that  county, 
in  the  proper  book  for  re(-i>nliiig  dei'ds,  at  louiit  three  days  before 
the  sale  of  the  land,  by  virtue  of  the  execution. 

h.  IMT.  cb.  M.  the  rcHdup  of  [  2.  ninil. 

I  1397.  (Am'd.  1»83.]    HoneRtradt  when  ex«mi>(ed. 

A  lot  of  laud,  with  one  or  more  buildings  thereon,  not  exeeed- 
iiiK  in  value  one  llioiisMnd  dnilnrs.  owned,  and  occupied  as  a 
resideiiee,  by  ft  bouseliolder  h.Tving  a  family,  and  heretofore 
■!<.-bi).-nuteil  aa  an  exempt  home.itead,  as  pn«erilied  by  Ian,  or 
hereiifter  di-sigiiu It'll  (or  Ibot  ptirixiKe,  as  prescribed  in  the  next 
tie.'tiiin,  is  ■■xcniilt  from  Bale,  by  virtue  of  au  eseeutlon.  isaaed 
MTion  a  jiidgiueiit,  reeoven-d  fur  n  debt  eiintMCt.il  after  the 
thirtieth  day  of  April,  eiuhti'eu  bundri'il  and  fifty;  uuIcbs  the 
jiidgineTit  was  nfuvercd  wholly  for  a  debt  or  debts,  eonlrnctcd 
before  the  desfgnalion  of  llie  orri|>rrly,  (cir)  for  the  purchase-  ■ 
money  thereof.  But  no  proiMTly  hi-i'elufore  or  hereafter  deslg- 
nated  an  nn  exempt  hoinestend.  nu  [jrosirilcvl  by  liiiv,  or  by  the 
next  section,   shall  be  exempt   from  taxation,   or  from  sale  for 

L.  1S50,  ch.  200  (4  EiliB.  rs2).  Il:-,1  cijU'lcc  r.r  !  1;  I.,  IWI.  eh.  ISO, 
1   13DS.   Hon-  eiemiit  honiertcad   aeilKimted. 
In  order  (o  desiRiiale  i 
to  the  laut  tieclion.  a  eon 
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that  it  ia  deigned  to  be  held  oi  a  homcBtead.  exempt  from  sale 
by  virtue  ol  tiu  ciecutiou,  must  be  recorded,  as  prescribed  by 
law;  or  a  uotice,  i.'uutaiulug  n  full  dettcriptioo  of  the  properly, 
SDd  stating  tiiat  it  is  desigued  to  be  bo  held,  must  be  subscribed 
by  the  owuor,  QckiiowJedged  or  proved,  u'^d  certified,  in  lilce 
mancer  as  a  deed  lo  b$  recorded  iu  the  county  where  the  pn^>- 
erty  is  situuted;  xod  must  be  recorded  iu  the  ol£ce  of  the  cleric 
of  that  county,  in  a  Ijoolt  kejit  for  tliat  puriwse,  and  BWled  the 


f  IBM.   Harried  nronaa'a   boueHlead)  when  cxcHpted. 

A  lot  of  land,  with  one  or  more  buildlQss  thereon,  owucd  by 
A  married  nomaa,  and  oceiipied  by  her  as  a  residence,  may  be 
designated  as  ber  exempt  hoiuestead,  qh  prescribed  in  tlie  last 
•ectfoD;  and  the  property  so  designated  is  eiempt  from  sale,  by 
rlrtne  of  an  execution,  nnder  the  same  circunisiuDccs,  and  sub- 

£!t  to  the  same  exceptions,  ae  the  homestead  of  a  householder. 
Ting  a  family. 


1 1400.  Wben  ezeiaptloK  to  oouUaae  after  OTrner's  de«tli> 

The  exemption,  prexcribed  by  the  last  three  sectioos,  continues, 
after  the  death  of  the  person  in  whose  favor  the  property  was 
exempted,  as  follows: 

1.  If  the  decedent  was  a  woman,  it  contlnaes,  for  the  benefit 

of  her   Rurviving  children,   until   the   majority   of   the  yonngest 
■arvliine  child. 

2,  If  the  decedent  was  a  man.  it  eonliiiues,  for  the  benefit  of 
his  widow  and  tirriTing  children,  until  the  majority  of  the 
youngest  surviving  ^hild,  and  UDtit  the  death  of  the  widow. 

But  the  exematioQ  censes  earlier,  if  the  property  ceases  to  be 
occupied,  as  a  reeidence,  by  a  person  for  whose  beue&t  it  may 
so  cootinne,  e:<cept  as  otherwise  prescribed  in  the  next  section. 

U  18&0,  ch.  260  (4  Kdm.  632),  Kcond  mwUBBt  ol  )  1.  am'd. 


I  1401.  KxeiaptlsBi  wlie*  not  nSeoted  bT  teBsporarr  ana- 
penrlon    of  reialdenoe. 

The  right  to  exemotion,  of  a  person  entitled  thereto,  as  pre- 
■cribad  in  the  last  toV.r  sections,  is  not  affected  by  a  suspension 
of  the  occupation  of  ■:be  exempt  property,  as  a  residence,  for  a 
period  not  exceeding  one  year,  wnioh  occurs  in  consequence  of 
injury  to,  or  destmctlon  of,  the  dwelling  house  upon  the  premises. 

I  1402.  If  -rains  of  honrstead  esaeeds  fl,00O,  lien  nt- 
taekea  to  ■  orpins. 

The  exemption  of  a  homestead,  nlhcrwise  valid  nnder  the  pro- 
visions of  this  article,  is  not  void,  because  tbe  value  of  the 
property,  designated  as  exemit,  exccdla  one  thousand  dollars. 
IQ  that  case,  the  lien  of  a  judgment  attnches  to  the  Burnlus,  as 
if  the  propetiy  had  not  been  designated  ns  an  exempt  homestead; 
bnt  the  property  cannot  be  sold  by  virtue  of  an  execution,  issued 
upon  B  judgment,  as  agninat  which  It  is  exempt.  After  the 
return  of  such  an  execiilinn,  the  owner  of  the  judgment  may 
maintain  a  judgment  creditor's  action,  to  procure  a  judgment, 
ji„_*i —  .  .„! — «  .k ->b    .,Q^  entorcmg  hia  lien  upon  the 
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I  1403.  Id.i  bow  priHecdB  to  he  msrahmlled  wkea  pr*p> 
eriT  la  said. 

■\Vliero  the  judgment,  in  a  judgment  creanor's  action,  brought 
Ba  prescribed  in  the  laBt  sPCtioQ,  or  in  any  otiier  action  BECectlns 
the  title  to  an  eiempt  bonieatead,  dlrcclB  the  sale  at  the  property, 


— ,__„ ._  o  jndt _— 

prescribed  in  the  laBt  soction,  or  in  any  otiier  action  BECectlns 

■  -'*'-  * iipt  bonieatead,  direclB  the  sale  at  the  property, 

_j  marshal  the  proceeds  of  the  sale,   that  the 

right  sitd  intercit  of  each  person  in  the  iiroceeds,  shall  correspond, 
as  nearly  aa  may  be,  to  his  right  and  interest  in  the  property 
sold.  Money,  not  exceeding  one  thousand  dollars,  paid  to  a  judg- 
ment debtor,  as  representing  his  interpst  in  the  proceeds,  is  ei- 
empC  for  one  year  after  the  payment,  as  the  property  sold  was 
eiempt;  nnless,  before  the  expiration  of  the  year,  he  causes  real 

Sroperty  to  be  designated  as  an  exempt  homestead,  as  prescribed 
]  section  13!)8  of  this  net;  iu  which  case,  the  eiemption  ceases, 
with  respect  to  so  much  of  the  money,  as  was  not  expended  for 
the  purchase  o(  that  property;  and  the  exemption  of  the  property 
so  designated  extends  to  every  debt,  against  which  the  property 
sold  was  exempt.  Where  the  exemption  of  property,  sold  as  pro- 
scribed In  this  section,  has  l>een  continued  after  the  Jndement 
debtor's  death,  or  where  he  dies  after  the  sale,  and  before  pay- 
ment to  him  ot  his  proportion  of  the  proceeds  of  the  sale,  the 
court  may  direct  that  portion  of  the  proceeds,  wbicb  represents 
his  interest,  to  be  invested^  tor  the  benefit  of  the  person  or  per- 
sons, entitled  to  the  benefit  of  the  exemptioo;  or  to  be  otherwise 
disposed  ot,  as  jD slice  requires, 

I  1404.  [Am'd,  IS04.]  Bxemptlon  ot  re»l  propertri  botr 
eMieeled. 

The  owner  of  real  property,  eiempt  as  prescribed  in  this  article, 
may,  at  any  time,  subscribe  a  notice,  and  personally  acknowledge 
the  execution  thereof,  before  an  officer  authorized  by  law  to  taSe 
the  acknowledgment  of  a  deed,  to  the  effect  that  ue  cancels  all 
exemptions  from  levy  or  sale  by  virtue  of  an  eiecution  affecting 
the  property,  or  a  particular  part  thereof,  fully  described  in  the 
notice.  The  cancellation  tabes  effect  when  such  a  notice  is  re- 
corded, as  prescribed  in  this  article  for  recording  a  notice  to  effect 
the  eiemption  so  cnnceietl.  Any  other  release  or  waiver,  here- 
after eiecnted,  of  an  eiemption  of  real  property,  allowed  by 
this  article,  or  of  an  exemsition  of  a  homestead,  or  a  private  or 
family  burying-grouod,  allowed  by  the  provisions  of  law  her^ 
tofore  iu  force,  is  void;  provided,  however,  that  nothing  herein 
contained  shall  be  so  construed  as  to  prevent  the  husband  and 
wife  from  jointly  conveying  or  mortgaging  property  so  exempt. 

1..  UM,  eta.  joa. 
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ncr'i  Intereil  Kid;   rl(bti.  eU.,  of  purcliuei. 
propertr  bj'  »  tWrtperwD,  bgw  tried, 

1     >(»inB[  ""fflee "  tJiSemnllori    m»j   tw    (alMUtDtcd  (I 

1  IB 

m>T  bt  ImpoKd. 
imjeinnltj  reUted  lo  mrt  of  propertj. 

>  fin  doUm  of 

I43S,  Bale  of  person!  pmpi'Hy;   hov   made. 
142a.  Notlta  of  nle  to  be  poBteil. 

I  140B.  PcraoBRl  praperty  bound  hT  vxeratloa. 

The  Boods  and  chHllela  of  &  judgment  debtor,  not  exempt,  bj 
express  provieioQ  ot  luw,  from  levy  and  Bale  by  virtue  of  an 
execution,  and  his  other  pprsonnl  property,  which  is  eipreesly 
declared  by  Ian*,  to  be  aubject  to  levy  by  yirtne  of  an  eieeution, 
are,  when  situatod  wilUin  the  jurisdiction  of  the  officer,  to  whom 

J !_..^ ._  ,.  :,.,-     .._j^  bound  by  the  eiecu" 

3  the  proiier  officer,  t 


I  1400.  Order  of  pr«f«eiiee  ninODS  exeentloBa. 

Where  two  or  more  eiecntlonB  aitainBt  property  are  limed, 
oat  of  the  seme  or  difFerpnt  courts  of  record,  afcninst  the  same 
Jodirmeitt  debtor,  the  one  first  delivered,  to  an  officer,  to  be  ese- 
cnted,  has  preference,  notwithstandinK  that  a  levy  Is  flpit  made, 
by  virtue  of  an  execution  subsequently  delivered:  but  if  a  levy 
upon  and  sale  of  personal  property  has  been  made,  by  virtue  of  the 
Jnnior  execntion.  before  an  actnal  levy,  by  vlrtoe  ot  the  senior 
execHtion.  the  same  property  shall  not  be  levied  upon  or  sold,  by 
virtue  of  the  iet(er.« 

I  140T.  Id.)  vTlien  attftehBientiii  also  «r«  lasaed. 

Where  there  are  one  or  more  execulions,  and  one  or  more  war- 
rants of  attachment,  against  the  property  of  the  same  person, 
the  rule  prescribed  In  the  last  section  prevails,  in  determininft  the 
preferencea  of  the  executions  or  warrants  of  attachment;  the  de- 

•  Rrrai  la  enjrc»«InB  for  '■  tatter." 
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fendant  in  the  warrants  of  attachmetit  being,  for  that  purpose, 
regarded  as  a  judgment  debtor. 

3  B.  3.  MB,  i  IB,  iBi'd. 

1  1408.  Id.)  wken  liiaiiea  from  covrt  not  of  record. 

But  an  execution,  issued  out  of  n  court  not  of  record,  or  ■ 
wai'rant  of  ntlachment,  granted  in  iiu  action  pending  in  a  court 
lot  of  record,  if  actually  levied,  has  preference  over  another  execu- 
tion, issued  out  of  any  court,  of  record  or  not  of  record,  which  has 
aot  been  previously  levied. 

Id.,  I  IB,  tm'd. 

I    140&.    Tllle   at    bona    llde    pnrcliaiera   before   ievy,    not 

The  title  to  personal  properly,  acquired  before  the  actual  ievy 
of  an  executiou.  by  o.  purchaser  in  good  faith,  and  without  notice 
that  the  execution  has  l>eeD  issued,  is  not  affected  by  nn  execu- 
tion delivered,  before  the  purchase  was  made,  to  an  officer,  to  l>e 
executed. 
Id..  I  IT. 

1  1410.  [Am'd,  18TT.]     E^xecntlo*  may  be  levied  apoa  crsr- 

The  officer,  to  whom  an  execution  agniast  property  is  delivered, 
tnust  levy  upon  current  money  of  the  united  States,  belonging  to 
the  Judgment  debtor;  and  must  pay  it  over,  as  so  much  money 
collected,  without  exposing  it  for  sale;  except  that  where  it  con- 
sists of  gold  coin,  he  must  sell  it,  like  other  personal  property; 
unless  he  is  otherwise  directed,  b;  an  order  of  a  judice,  ot  by  the 
judfrment  in  the  particular  cause. 

SuliatltDted  tor  2  R.   3.  Ufl,   I   18. 

I  1411.  [AiB'd,  1)477.]  LCVT  apon  eertein  evldenees  of 
debt. 

The  officer,  to  whom  an  execution  against  property  is  delivered, 
must  levy  mnn  nnd  sell,  a  bill,  or  other  evidence  o(  debt,  belong- 
ing to  the  jiirtimient  debtor,  which  was  issued  by  a  moneyed  eorpo- 

tbe  paymeiit  of  money,  belonging  to  the  Judgraeut  debtor,  which 
was  executed  nnd  iHsued,  by  a  government,  state,  county,  public 
officer,  or  mnniclnnl  or  other  corporation,  and  is  in  terms  neso- 
tiable,  or  payable  to  the  bearer  or  bolder. 

a  B.  3.  SM.  t  i»-  ■in'd. 

t  1419.  Intermit  of  hsIloF  IB  Kood*  pl«da;«d  Bar  b«  aald. 

The  interest  of  the  judgment  debtor  in  personal  properly,  sub- 
ject to  levy,  Inivtnlly  pledged,  for  the  piiyment  of  money,  or  the 
Scrfornmnce  of  a  contract  or  nfrreemcnl,  may  be  sold,  in  the 
Hnds  of  the  pledgee,  by  virtue  of  an  execution  ngHintit  property. 
The  purchaser  at  the  sale  acquires  all  the  right  and  interest  of 
•he  judgment  debtor,  and  is  pntilled  to  the  pOBaeimJon  of  the  prop- 
erty, on  eomnlying  with  the  terms  and  conditions  upon  which  the 
judgment  debtor  could  obtain  possession  thereof.  This  section 
"loPH  not  apply  to  property,  of  which  the  judgment  debtor  is  uncon- 
litionally  entitled  to  the  possession. 
Id.,  I  30,  iin'd. 
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I  14ia>  Wkes  partBcca  u«r  »BPlr  tar  r«lc«Be  ot  vroperlr 

Where  an  ollicer  hsB  aelied  personal  property  of  a  partnership, 
before  or  aftiT  its  dissolution,  upon  u  levy  upon  the  interest 
therein  of  a  partner,  made  by  rirtue  ol  an  ezetmtion  against  his 
iudividual  protit:>'i}'i  the  utliur  partners,  ur  turuier  partners,  hav- 
ing an  interest  iu  llii'  pio^erty.  or  any  of  them,  may,  at  any  time 
before  the  sale,  apply  to  a  judge  of  the  (wurt,  or  to  tbe  county 
jud^i:  oi  the  LMUiity,  where  the  seizure  was  made,  u  "' 


I  1414.  irBderlaklnv  to  be  Ktven. 

Upou  siieh  an  apiiliuiitiuii,  tlie  itpplieant  most  give  an  under- 
taking, with  at  least  two  sureties,  approved  by  llie  judBC.  to  the 
effect,  thiit  he  will  account  to  the  purchaser,  upon  the  sale  to  be 
made  by  virtue  of  the  execution,  of  the  interest  of  the  judgment 
debtor  io  the  property  wiKod,  In  like  manner  as  he  would  be 
bound  to  account  to  uii  ust^iguee  of  such  an  iuterest:  and  that 
he  will  pay  to  the  purchaser  the  baluuce,  which  uiay  be  found 
<ltii>  upon  the  accounting,  not  t'xeecdiug  a  sum,  specified  in  the 
undertaking,  which  muKt  lie  uot  U-sa  than  tbe  value  of  tbe  interest 
of  tbe  judsnieiit  debtor,  iu  the  ?ro|>crlj'  seised  by  tbe  sheriff,  i 
fixed  by  the  judge.  The  iitovisions  of  --■•■■-■-  "f"--  —■■'  «""  ■ 
this  act  iipply  to  the  proceedings,  taken 
the  last  section. 
3m  I  eu*.  inK. 

i  14111.  froTlRtAn,  irhcFc  ■  iTBrrnnt  of  Bttacbment  has 
Btso  lieeB  levfrd,  vte. 

Where  a  wurrnut  of  nttachmetit  has  been  levied  upon  tbe  inter- 
est of  a  dofendiiut,  as  n  partner,  iu  personal  property  of  a  partner- 
ship, and  the  attni'hment  has  b<'en  diseliargcd  as  to  that  loterest, 
us  prescritied  in  eeclions  WJ  and  t>l*4  of  tliis  act,  a  levy,  by  virtue 
of  nn  esc-ciitioa  ngnlnst  lils  jiitlividunl  property,  cnnnot  be  made 
U3on  his  interest  on  the  same  property,  unless  tbe  warrant  ot 
attacbuieut  has  lieen  vaciiteci  or  nmiuileil. 

I  141S.  WheB  (lie  andertBltlns  enures  to  other  JaAsmcBt 
eredltorn. 

Where  iiersooal  property  of  a  partuerabip  baa  been  released, 
upon  Kivius  an  uudertaking.  ns  presc-rilied  in  the  last  three  sec- 
tions, if  the  execution,  by  virtue  of  wbicli  the  levy  was  made,  is 
set  aside,  or  is  satisfied  without  a  snlc  of  the  interest  levied  upon, 
tbe  undertaking  enures  to  the  beuelit  of  each  judgment  creditor  of 
the  same  judgment  debtor,  then  haviiig  an  execution  in  the  hands 
of  the  same  officer,  or  of  another  oUicer.  hsTing  authority  to  levy 
iipoQ  that  interest,  as  if  it  bad  lieeu  given  to  obtain  a  r^ease  from 
a  seizure,  made  by  virtue  of  such  an  execution. 
I  141T^  Ho«v  purtBor's  laterenl  noId)  rlchta,  etc^  of  par- 

Wbere  personal  property  of  a  partnership  bas  boen  so  released, 
tbe  interest  of  the  judniieiit  debtor  therein  may  lie  sold  bv  thf 
officer:  and  the  parcnaser.  upon  the  sale,  acquires  all  that  interest 
as  if  he  was  an  nssignee  thereof.  If  the  purcbUBc-money  exceed! 
tbe  amount  of  all  the  executions  and  warrants  of  attachment, 
l(:aliut  the  property  of  Ibe  same  judgment  debtor,  of  which  the 
878 
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officer  has  notice,  and  of  the  lawful  feei  aod  charBM  thereon,  tbe 
officer  muHt  |iaf  tbe  BUriilua  into  cuurt,  for  tbe  beoeiit  of  the  judg- 
meut  debtor,   ur  other   person  entitled   thereto. 

I  1418.  Claim  of  prapcrtr  by  a  tUrd  vcrsva,  It«w  tried. 

If  perGOual  proi>eriy.  levied  npon  bh  tbe  propert;  of  tbe  judg- 
ment debtor,  le  ctaiiiicd.  bj  or  in  behalf  of  another  person,  aa  his 
property,  the  olfieor  may,  in  bis  discretion,  empanel  a  jury  to  try  - 
tbe  validity  of  the  cinini. 

Sm  I  8S7,    .nte;   hIk  |]   JOS-IIO,  ante. 

i  1419.  [Am'd.  Iii<ft5.]    Procpedlno,  If  olalnant  BaeeeedB. 

If  by  their  inquisition  the  jurors  hud  that  tbe  proi>erly  belouKi 
to  the  claimant,  they  lunst  aluo  Jetermine  its  Tnliie.  Thereupon 
the  oHicer  may  rcliiiqlliab  the  levy,  nulesa  the  judgment  <?redltor 
giv««  bim  an  tindcrtnkiug  with  at  Icaat  two  sufficient  siiretiea,  to 
the  effect  that  the  Bnrciles  will  indemnify  him  to  an  .imount 
tberein  gpedlied,  not  less  than  twice  tbe  value  of  the  property  as  de- 
termined by  the  jury,  and  two  hundred  anil  fifty  dollars  in  addi- 
tion thereto,  against  all  damages,  costs  and  exsensce,  in  an  action 
to  be  brought  against  liim  by  any  person,  by  the  claimant,  his 
assignee,  or  olhor  rrpreBentative,  by  renson  of  the  levy  npon, 
delentioD  or  sale  of  any  of  the  properly,  by  virtue  of  the  execu- 
tion. Ir  the  undertaking  is  given,  the  oliicer  must  detain  the 
property  as  belonging  to  the  judgment  debtor.  Where  an  under- 
taking Is  given  to  Indeninlry  an  odicer,  he  must,  within  tn-o  days 
after  the  giving  of  the  said  undertaking,  cause  the  same  to  be 
filed  in  tbe  oifioe  of  the  clerk  of  tlie  court  out  of  which  the 
execution  was  iRsncd.  and  serve  upon  the  claimant,  bis  assignee  or 
other  represeuiative,  and  the  judgment  crcilitor,  or  the  attorney 
whose  name  is  subscribed  to  the  execiilion,  a  coi>y  of  tbe  said 
nndertaking,  with  n  notice  of  the  justlScntion  of  tbe  sureties 
thereon,  liie  jnstilicatiim  must  take  place  before  a  judge  of  the 
court  out  of  which  the  execution  was  isNUed.  at  a  time  to  l>e  speci- 
fied in  the  notice,  which  must  be  not  less  than  two  nor  more  than 
five  days  ofier  service  of  said  notice.  I'or  the  purpose  of 
justification,  encb  of  the  sureties  upon  the  undertoKin"  must 
attend  before  the  judge,  at  the  time  nml  pliice  mentioned  in  the 
notice,  nnd  he  exnmine<l  on  onth,  on  tbe  part  of  the  claimant,  his 
assignee  or  other  reTresentalivei  Innchinc  his  sufficiency  in  such 
manner  as  the  jndee  In  hid  discretion  thinks  proner.  The  exam- 
ination may  be  adjourned  from  day  to  dsy,  until  it  is  completed. 
but  such  adjournment  must  be  alwnys  to  the  next  judicial  day. 
If  required  by  the  claimont,  his  aaslRnee  or  otiier  rcpresentnlive, 
the  examination  must  be  reduced  to  writing  and  stibscrlljed  by  the 
sureties.  If  the  judge  finds  the  sureties  snflicient.  he  must  annex 
the  examinBtion  to  the  nndertaking.  indorse  his  allowance  thereon, 
and  cause  the  said  undertaking,  togetlier  with  the  examination 
of  the  sureties,  to  be  filed  with  tiie  clerk  of  the  court.  There- 
upon tbe  sheriff  is  released  and  discharged  from  all  further 
liability  by  reason  of  the  levy  upon,  detention,  and  sale  of  the 
property  seized.  When  any  such  uadertaking  shall  have  been 
approved  and  filed,  as  hereinbefore  provided,  the  clerk  of  the 
court  shall  immediately,  upon  the  same  being  filed,  index  the 
same  in  the  index  book  in  his  office,  under  which  executions  are 
Indexed,   under  tbe  title  of   tbe  suit  in   which  tbe  (         ''"    ' 

L.  ISW,  eh.  MB.    S«  I  W8.  inte. 

.  974 


C  IS.  t.  a,  D.  2  PERSONAL  PROPERTY.  §§  HSO-SB 

I  14UIO.  In«nlslllon  not  to  prejndlee  alBlin«n(>a  riKkt. 

It  the  oroporty  Is  found  to  belong  to  tlie  defendnnt,  the  finding 
does  not  prejudice  the  right  of  the  elainiRnt,  to  bring  an  action 
*"  — ""- —  the  property  bo  levied   npon,   or  damages  by  ressoo 


I  14X1.  [Am'd,  1S8T,  1900.]  In  sctlon  aaralBat  olBflcr,  la. 
«eniBltori>  mnr  be  Babiitltiited  ■•  defendants. 

IVhere  an  netiou  to  reeover  s  chattel  or  chr.ttels,  hereafter 
levied  upon  by  virtue  of  au  execution,  or  several  exei'utious,  op 
a  warpunt  ot  atlachiiient,  or  several  warrnutH  of  attachment, 
or  to  recover  daniagi's  b.v  reason  of  n  levy  or  levies  nijon  de- 
tention, sale  or  Bales  of  iwrmiml  properly,  heri'after  ninile.  by 
virtue  of  au  exeeutloii  or  several  exectiti<in».  <)r  n  warrant  of 
attachment,  or  several  warrants  of  attachment,  is  bruUKht 
agaliiHt  an  omeer,  or  ngaiuHt  a  person  who  acted  by  bin  com- 
maud  or  in  his  aid,  if  a  bond  or  bonds  or  written  undertaking 
i)r  undertaking  indemnifying  tlie  olBcer  nRflinft  the  levy  or 
levies,  or  other  act  or  acts,  has  been  (jiven  in  behnlf  of  the 
judgment  creditor  or  the  several  indinuent  creditors,  or  the 
plaintiff  in  the  warrant  or  the  plaintiffs  in  the  several  warrants, 
either  before  or  after  the  commencement  of  the  action,  tlie 
I>er8onB  or  person  or  tlie  several  persons  who  gave  it  to  them, 
<ir  the  survivors,  if  one  ot  more  are  dead,  may  apply  to  the 
court  for  nn  order  to  substitute  the  applicant  or  several  ap- 
plicants as  defendants  in  the  action,  in  place  of  the  officer  or  of 
the  person  so  acting  by  his  command  or  in  his  aid:  and  the 
court  may  u|Min  applicntion  of  the  ofBi'cr,  or  in  case  of  his  death, 
upon  the  application  of  his  legal  representatives,  grant  an  order 
snbstitiiting  the  indemnitors  hh  defendants  in  the  action,  in 
place  iif  the  olflcer  or  of  the  person  ua  acting  by  bis  command 
or  in  his  aid. 

L.  ISKT.  ch.  40;  If.  1MN>.  cb.  US.     la  effect  Sept.  1.  ISOO. 

I    1423.    [An'd.    1887.]    Notice    of   npplltnitiaD    and    provts 

Wliere  the  nppllcation  is  mnde  by  the  officer,  notice  oC  the 
application  must  be  given  to  the  Indemiiitois  or  tbeir  attorney, 
and  also  to  the  attorney  for  the  plaintiff.  If  the  pleadings  do 
not  Eulhclently  show  that  the  case  is  one  where  the  order  mnj' 
be  granted,  the  facta  with  respect  thereto  mtut  be  shown  by 
affidavit  or  other  competent  proof.  Where  the  application  Is 
made  by  the  Indemnitors,  or  one  of  them,  the  motion  papers 
niWKt  contain  a  iwritten  consent  to  be  made  defendant  in  Ibe 
action  executed  by  each  person  who  cxecnted  the  Inatrnment  op 
Instruments  of  indemnity,  unless  proof  hy  affidavit  is  furnished 
tliat  those  who  do  not  couscnt  are  dend.  Bach  consent  must  he 
acbnowiedgcd  or  proved  and  certified  in  lilte  manner  as  a  deed 
to  be  recorded  in  the  county,  and  notice  of  the  application  must 
be  given  to  the  attorney  ot  each  party  to  the  action,  and  If  the 
defendant  has  not  appeared,  notice  must  l>e  given  to  him  per- 
sonally. 
L.  1887.  eft.  41!*. 
I  1423.   [An'd,   1887.]    Tenna  nay  be  Imposed. 

Upon  granting  the  order  the  court  may,  In  its  discretion,  re- 
quire the  indemnitors  to  fuTDish  additional  security  to  the  plain- 
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tl&  and  to  pay  the  reasonable  expenses  o(  the  deCeodant,  necea- 
Eiarilf  iucurrcti  before  llie  order  is  grauted,  or  it  loar  impose  sucb 
other  terms  lur  the  security  of  eittier  of  the  origluul  pBrtieit  u* 
justice  requires. 

L.  188T,  ch.  jca. 

I  1424.  [Am'd,  IfUS?.]    When  Indemnity  related  to  part  of 

If  the  indeiDDitr  given  relateil  lo  a  part  only  of  the  property, 
the  court  may,  iu  u  iiroper  ettBe,  Jirii.-t  thut  Ibe  uctlou  be  divided 
into  two  actions,  tJitit  ihu  Indcuiiiitois  tic  biil«(iruii'd  us  defvuil- 
ants  in  one  without  uffcotiiif  the  other,  uud  that  the  coattoveray 
in  each  action  be  liiiiiled  to  that  part  u(  tlie  properly  iu  respL-ct 
to  wbiclt  it  ia  to  be  coutiiiued.  Where  aueh  an  order  ia  made  a 
Biuiilar  application  may  be  siibsi-qiieiiCb'  made  in  the  action 
which  proceeds  aeainat  the  original  dcfeudLiul. 

U    1881,    ch,    M2. 

I  142S.  [Am'd,  ]»87.1  Applicutlon  nlien  vflcer  la  Joined 
wltli  indenmitom. 

If  the  officer,  or  person  acUng  by  bis  comiunnd.  or  in  his  aid. 
Is  joined  as  a  defendant,  with  nil  tlie  indemnitors,  be  may  apply 
tor  an  order  to  strike  out  his  name  as  n  defeudaut.  It  he  la 
joined  as  a  defendant  with  one  or  more,  but  uot  all  of  them, 
he  may  apply  for  iiii  order  substituting  lliose  who  are  not  joined 
with  him  as  defeadauta  in  bis  place.  In  either  case,  the  aiipji- 
cation  is  made  in  the  same  manner,  and  Is  subject  to  the  same 
proTlsioDS,  as  if  made  as  prescribed  in  section  1421  oC  this  act. 

L.  ISST.  cb.   4^2. 

1  1426.   BffECt  at  tbe  order. 

An  order,  made  OS  prescribed  in  the  last  five  sections,  doea 
not  affect  the  merits  uf  the  cniisp  of  nctinn.  or  nt  ihp  Hefi.nnp 
except  so  far  as  St  limits  the 

But  If  the  substitnled  or  renin ^   

they  are  entitled  to  aiiijrlp  costs  only.     If  the  a ...  

tinned,  or  the  coniiilnint  diBiiiLssiil,  n  nc^w  nctlou  may  be  brought, 
as  if  the  former  action  hud  not  bi'en  brought. 

I  1427.  {Am'd,  1887.]  Ofilctr  tn  ivlioiu  Indemnltr  la  slven, 
rciiiilred  to  sItc  notlCB  of  actluu. 

Where  an  action  ia  brought  in  «  cn«e  where  one  or  more 
persons  are  enlitlwl  lo  make  an  niiplicniirm  for  an  order  of  nub- 
stitution,  or  where  one  or  more  jiersons  are  liable  to  be  Biibstitiited 
BB  defendants,  as  prescriljpd  in  aeetion  one  thousand  four  hun- 
dred and  twenty-one  of  Ibis  act,  the  officer  lo  whom  the  Instni- 
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Itora,  or  tbe  plaialiff  or  scvltuI  iilalutiCs  in  tin-  action  iu  which 

"' nt  ot  sttactuuout  wna  or  srveral  wnrrants  of  Bttacb- 

e  ianucd,  or  to  one  of  tlie  persous  who  executed  tbe 
t  or  iDstTQmeQta  of  indemnitf. 
L.  1887,  eta.  4B2. 

1  14SS.  8»le  at  pcFaOBml  propertri  bow  made 

Peraonai  property  muHt  be  offered  for  sale,  \u  Buch  Iota  aod 
parcels,  as  are  calculated  to  bring  the  hisbest  price.  Except 
wliere  the  officer  is  expreasl;  authorized,  bj  this  article,  to  sell 
property  not  i[i  his  poBsesBion.  personal  j>roperty  shall  not  be 
offered  for  snie,  uiilesB  it  is  present,  aDd  mlbio  tbe  view  o(  those 
atteudiug  tbe  sale. 

2  B.  S.  387.  g  23   la  Edm.  381).  am-a. 

1 14Z9.  Notices  ot  male  to  be  poated. 

At  least  ail  days'  previoiis  notice  of  the  time  and  place  of  a 
naie  of  personal  property,  by  Tirtiie  of  an  execution,  must  Ire 
Kiven,  by  postinB  conspicuonsly  written  or  prluted  notices  thereof, 
in  at  least  three  public  places  of  the  town  or  city,  where  the 
■ale  is  made. 

M^  I  21.    Sm  S  T.  «b  0.  HO. 


D,g,t,ioflb,GoogIe 
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■.Ttj  belli  ^B 


I.  Wben    redenptlon 


I.  KMempIlon 
I.  Id.;  bj  crei 
.  Bight  lo  rt 


llcen   lo  korp  p.ipera  open   lo 
h«i   pedeniplFoo    takes   effect. 


MTT.  Aptdlmllon   at  tbls  iir 

.™.,5T;!!SSU,., 

1  1480.  To  TThat  Iraaeliold  propi 

The  piprcssion,  "rpal  proper ( t  ",  n 
ceedinf-  article,  Inphidpg  leasphoid  proi 
ttBBlgoee  iB  |>oKBi'«sr<I.  n(  the  linif  of  ll 
Dnexplred  tcmi  of  the  lease,  and  also 
i(  any,  erected   tTiereitnon. 

L.  183T.  ch.  402,  I  I ;  Terbal  ameDdmeDti. 

I    14SI.    Heal    propertr    Arid    li 
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0  whose  uae  It  i« 
__      .  ..  .    .  .  I  thftt,  bj  reason 

ot  the  iDvalidity  of  the  trust,  an  estate  vests  in  the  beneScia^; 
but  special  provision  is  uot  otbenvbe  made  by  law,  lor  the  mode 
of  Bubjecting  It  to  bis  debt«. 

BulMtltuted  tar  3  B.  B.  368,  t  20  12  Edm.  SSI). 

I  1.4BS.  E4Bity  of  redeuptient  wlieii  mot  to  lie  sold. 

The  judgnient  debtor's  equity  of  redemption,  in  real  property 
mortsaged,  Bball  not  be  sold  by  virtue  of  no  execution,  issued 
upon  a  judj^ment  recovered  for  tbe  mortgage  debt,  or  any  part 

i  14S3.  Direction  to  lie  iDdomed  on  exeCBHan. 

Where  an  execution  against  property.  Is  issued  upon  a  jndg- 
menti  spooified  in  the  last  soctioo,  to  the  county  where  the 
mortgaged  property  is  situated,  the  attorney,  or  other  person  who 
Bubseribes  it,  must  inJorBe  thereupon  a  direction  to  the  sheriff,  not 
to  levy  it  upon  (he  mortgaf-ed  property,  of  any  part  thereof. 
The  direction  must  briefly  desoribe  the  (nortgagcd  property,  and 
refer  to  the  book  and  pnge,  where  the  mortgage  is  recorded.  If 
tbe  execution  is  not  collected  out  of  the  other  property  of  the 
Judgment  debtor,  the  sheriff  must  return  it  wholly  or  partly  nn- 
satlsfied,  as  tbe  case  lequiree. 
Id..  H  $2  iDd  3t. 

»  ot  Mile  of  Fcnl  propertri  bow. 


must  previously  give  public  notice  of  the  time  and  place  of  Ae 
sale,  aa  foUowB: 

1.  A  written  or  printed  notice  thereof  must  be  conspicuonaly 
fastened  up,  at  ienst  forty-two  days  before  the  rale,  in  three 
public  places,  in  the  town  or  city  where  the  sale  is  to  take  place, 
and  also  in  three  public  places,  in  Ibe  town  or  city  where  the 
property  Is  situated,  i(  the  sale  is  to  take  place  in  another  town  or 
ci^. 

2.  A  copy  of  the  notice  must  be  published,  at  least  once  in  each 
of  the  six  weeks,  immediately  preeeditig  the  sale,  in  a  newspaper 
published  in  the  coonty,  or  puulishetl  in  nn  incoipornted  Tillage, 
a  part  of  which  is  n-lthin  the  county;  if  there  is  a  newspaper 
published  in  such  county  or  villaEc;  or,  if  there  is  none,  in  the 
newspaper  nrlnted  at  Albany,  in  which  legal  notices  are  required 
to  be  publiahed. 

Id.,  f  M,  (m-d;  T..  1890.  cli.- CWT.    la  i^CTwt  Uit  12.  ISM. 

1  14SS.  Property,  bovr  deaeribed  therein.  P»rt  nay  b» 
■«ld. 

In  each  notice,  specified  in  the  last  section,  the  real  property  to 
be  sold  must  be  dfscribed  with  common  certainty,  by  setting 
fortb  the  name  of  the  township  or  tract,  and  the  number  of  the 
lot.  if  there  is  any.  or  by  some  other  npiiropriate  description.  Tbe 
validity  of  a  sale  Is  uot  affected  by  the  fact,  that  the  property  solii 
is  part  only  of  tbe  property  advertised  to  t>e  sold. 

td.,  i  30,  am'd. 

f  I486.  PcMslty  tor  IrreKBlnrlty  fn  snle. 
A  sheriff  who  sells  real  property.  I 

without  bavlnc  irfvc^n  notice  thereof,  n:.  , — - 

■ectkiua,  or  ouerwlu  tbac  as  rreseribcd-  in  tLia  cba^'ter,  torfeita 
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9  a.  B.  see,  f  m. 

I  1437.  Manner  d(  eondnetlnB  B&Ie. 

Wttere  real  propertr.  offered  for  sale  b;  virtue  of  an  cxecatloa, 
eonalstB  o(  two  or  more  knovu  lotB,  tracts,  or  parcels,  each  lot, 
tract,  or  parcel  must  be  aeparat^ly  exposed  far  sate.  If  a  person 
wbo  is  the  owner  of.  or  Is  entitled  by  law  to  redeem,  a  distinct 
parcel  of  the  property,  of  BDr  other  description,  reqoirei  that 
parcel  to  be  exposed  for  sale  xeparately,  the  sheriff  must  expose 
It  accordingly.  No  more  real  properly  shall  be  exposed  for  sale, 
than  It  appears  to  be  neceMary  to  sell,  m  order  to  satiaf;  the 
execution. 

M..  I  38.  ini'd.  Set  i  T.  It  c.  eei. 

I  1488.  Sheriff  lo  make  daplleale  pertia<Hit«ii  of  sale. 

The  sheriff,  who  Hells  real  property,  by  yirtue  of  an  execn. 
tlau,  mast  make  out.  Bubscribc,  and  acknowledge  before  an  officer 
autborlted  lo  take  tbc  acknowledgment  of  a  deed,  duplicate  cer- 
tiGcatea  of  the  sole,  containing: 

1.  Tbe  name  of  each  purchaser,  ant)  the  time  when  tbe  sale 

2.  A  particular  description  of  the  pro|>erly  sold. 

3.  Tbe  price  bid  for  each  distinct  parcel  separately  eold. 

4.  The  whole  consideratioa  money  paid. 

I  14S9.  Cvrtlfloate  to  b«  rreoti^A,  vto. 

The  sheriff  must,  within  ten  days  after  the  sale,  file  one  of  the 
duplicate  certificates  in  the  office  of  the  clerk  of  the  county,  and 
deliver  another  to  tbo  purchaser.  II  there  are  two  or  more 
purchasers,  a  certificate  must  be  delivered  to  each.  The  clerk 
mast  immediately  record  the  eertificnte  in  a  book,  kcot  by  him 
for  that  purpose,  and  mnst  Index  the  record,  to  tbe  name  of  the 
Judtmient  debtor.  His  fees  for  bo  doinjt  mast  be  paid  by  tbe 
sheriff,  as  part  of  tbe  eipenees  ot  the  sale. 
ld„  I  43;  and  L,  ISBT,   cb.  SO.  t  1  ((  Edm,  034),  «iD»]ldiited. 

I  1440.  [Am'd,  1»S1.I  Title  to  rent  proprrtr  not  dlTcated 
Ihefore  deed. 

The  right  and  title  of  tbe  judgment  debtor,  or  of  a  peraou  hold- 
ing under  him,  or  deriving  title  through  him,  to  real  property. 
sold  by  virlue  of  an  execution,  is  not  dlvented  by  the  aale,  nntll 
the  eipiralioa  of  the  period,  within  which  it  can  be  redeemed,  as 

S-eacrilied  in  this  ortfcle,  and  the  execution  of  the  HherifTs  deed. 
Dt  if  tbe  property  la  not  redeemed,  and  a  deed  is  executed 
in  pursuance  of  the  sole,  the  Rrnntee  in  the  deed  is  deemed  to 
boTo  been  vesled  with  the  legal  estate,  from  tbe  time  of  the  sale. 
And  [f  the  title  of  such  grnntce  or  his  assigns  is  adjudged  for 
any  reason  or  cause  whatsoever  to  be  null  and  void  In  any  action 
tor  that  purpose  brought  by  the  judgm'-nt  debtor  or  hia  nsslgufl, 
such  judgment  shall  have  no  force  or  effect  ubIcbh  within  twenty 
days  after  the  entry  of  such  judgment  the  plaintiff  shall  pay  to 
Buch  grantee  or  his  assigns  the  enm  of  money  which  was  paid 
ti!>on  the  sale  with  interest  from  the  time  of  tbe  sale  aa  preacribed 
in  this  article,  including  tbe  costs  and  exoenses  ot  aaid  detendant 
in  defending  this  action  in  which  anch  judgment  was  recovered,  to 
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be  adjiuted  hj  a  judge  of  the  conrt  in  whicb  said  action  is 
brought,  and  in  tbe  event  of  plaintiff's  failure  to  paj  snch  pur- 
chase-mo  uey  and  expenses  witbin  tbe  time  Bforessid.  said 
title  shall  be  valid  in  said  grantee,  and  in  case  such  judgment 
has  heretofore  been  recovered  and  an  appeal  has  been  tatien 
therefrom  which  is  now  pending,  and  aucb  judgment  shall  be 
affirmed  on  final  appeal,  the  same  ehall  have  no  force  of  effect 
aoIeM  within  twenty  days  after  the  entry  of  judgment  or  affirm- 
ance, tbe  plaintiff  shall  pay  to  such  grantee  or  his  assigna  tbe 
lum  of  money  wbich  was  paid  upon  the  sale,  with  interest  as 
aforesaid,  includiug  the  costs  and  eipenaes  of  the  defenilniit  as 
aforesaid,  in  proaecutiug  any  appeal  from  such  jndgment,  and  in 
the  event  of  plaintiff's  failure  bo  to  do,  aaid  title  shall  be  valid 
tn  said  grantee. 

3  B.  S.  STS,  I  81  (S  Edm.  SST),  im'd.  I..  ISSl,  eb.  flSI. 

1  1441.  RlvMa  of  bolder  of  the  propertr  darlnr  iDter- 
■ledlBte  period. 

Tbe  person  entitled  to  tbe  possesaton  of  renl  property,  sold  by 
virtue  of  an  execution,  as  prescribed  in  the  last  aection,  may, 
during  the  period  therein  specified,  use  anil  enjoy  tbe  same  as 
follows,  witnout  being  chargeable  with   committing  waste: 

1.  He  may  use  and  enjoy  it  in  liiie  mauuer,  and  for  tbe  lilie 
purposes,  as  it  whs  used  nnd  enjoyed  before  the  Bale,  doing  no 
permanent  injury  to  tbe  freehold. 

2.  He  may  make  necessary  repairs  to  a  building,  or  other  erec- 
tion tbereapon.  But  this  subdivision  does  not  permit  an  altera- 
tion in  the  form  or  structure  of  the  building  or  otlier  erection. 

3.  He  may  use  and  improve  tbe  land,  in  the  ordinary  course  of 
husbandry;  but  he  is  not  entitled  (o  a  crop,  growing  thereon,  at 
the  expiration  of  the  period  of  redemption. 

4.  He  may  apply  any  wood  or  timber  on  the  land  to  the  ncces- 
murf  reparation  of  a  fence,  building,  or  other  erection,  whicb 
was  thereupon  at  the  time  of  the  sale. 

5.  If  be  actually  occupies  the  land  sold,  he  ma;  take  necessary 
flre-wood  therefrom  for  use  In  bis  bouaehold. 

a  R,  B.  SSe,   I  22  (2  Edm.  UT). 

f  1442.  Order  to  prevCBt  «*«Ble|  vrheD  and  bow  lipwlled 
Cot. 

If,  at  any  time  during  the  period  allowed  for  rodemption,  the 
Judgment  debtor,  or  any  other  person  In  posaession  of  the  property 
sold,  commits  or  threatens  to  commit,  or  makes  preparation  for 
comrailling  waste  thereupon,  Ihe  supreme  court,  or  any  Justice 
thereof,  within  the  Judicial  disrrict,  or  the  county  judge  of  the 
county,  in  which  the  praperty,  or  any  part  thereof,  is  sitnated, 
mar,  upon  tbe  application  of  the  purchaser,  or  his  assignee,  or  the 
agent  or  attorney  of.  either,  aud  proof,  by  aflidavit,  of  the  facts, 
grant,  withoat  notice,  an  order,  restraining  the  wrong-doer  from 
committing  waste  upon  the  property. 

Id..    H   ^   ■nd   34.   HHUDllilated. 

I  1443.  ProceedlttK"  ><*  pnnlub  violation  of  tbe  order. 

If  the  peraoD,  against  whom  sueii  an  order  is  granted,  commits 
waste  in  violation  thereof,  after  the  service  upon  him  of  the 
order,  with  a  copy  of  the  affidavit  upon  which  it  was  granted,  the 
court  W  Judge,  upon  proof,  by  affidavit,  of  the  facts,  may  grant  an 
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ordpr,  requiring  him  to  ehow  cause,  al  a  lime  and  place  tberetn 
Bpecitied,  why  he  ahould  oat  be  punished  for  a  coDtempt. 
3  R.  a.  BM,  H  29  and  SB. 

I  1444.  node  niid  extent  o(  pBDlnhmflnt. 

I(,  upon  the  retura  of  the  order  to  show  cauae,  it  satisfatinrilr 
appears,  that  the  person,  required  to  show  cause,  has  violated 
tbe  former  order,  the  court  or  judge  mar  either  punish  him,  a« 
prescribed  bf  law  for  the  punishmeiit  of  a  contempt  of  a  court 
uf  record,  other  than  a  criminal  eoutcnipt;  or  niELy  Kraot  a.  nar- 
rant.  directed  to  the  sheriff  of  the  couuty.  reciting  the  former 
order,  and  the  violation  thereof,  and  commaDdinK  the  sheriff  to 
commit  the  wrong-doer  to  close  confinement,  for  a  term  specified 
therein,  not  more  than  one  year.  A  person  thna  committed  can- 
not be  admitted  to  the  liberties  ot  the  jail. 
M.,  H  21  uxl  28,  cMHol Mated. 

i  144B.  How  wsnvnt.  «tc..  aaperaedcd. 

The  warrant  may  bo  superseded,  and  the  prisoner  discharged, 
by  an  order,  in  the  discretion  ot  the  court  or  judge  committing 
him,  upon  his  executing,  to  the  person  who  applied  for  the 
warrant,  an  undertaking,  in  a  sum  tiled,  and  with  anretlefl 
approved,  by  the  court  or  judge,  to  the  effect,  that  he  will  pay 
any  judgment,  which  the  npplicsnt,  or  hia  assignee,  or  other  repre- 
sentative, may  recover  agninsl  him,  by  reason  o(  any  waste  there- 
tofore or  thereafter  committed  on  the  property;  and  upon  his  pay- 
ing to  the  apolicant,  for  the  costs  and  expenses  ot  the  proceed- 
ings, a  sum,  fixed  by  the  court  or  Judge. 


1  144S.    When  and   hQw   rral    pr»pertr   aold    mar   kc  ■«- 

Within  one  year  nftcr  the  bbIo  of  real  property,  by  virtue  of 
nn  elocution,  a  peraon,  specified  in  the  neitt  section,  may  redeem 
it,  by  paying  to  the  purchnKor,  his  executor,  administrator,  or 
assignee,  or  to  the  sheriff  who  made  tlie  sale,  for  the  nse  of  the 
person  so  entitled  thereto,  the  sum  of  money  which  was  paid 
upon  the  sale,  with  interest  from  the  time  of  the  sale,  at  the  rate 
of  ten  per  centum  a  year. 

2  R.  9.  370.  I  *a  (2  Edm.  3R4).  iin-d.    8w  0  T.  *  C,  ltd. 

I  1447.  Bt  iThom  ancb  redemption  mar  be  made. 

Tlie  redemption,  specified  in  the  last  section,  may  be  made, 
either  by  the  judgment  debtor,  whose  right  und  title  were  soM, 
or  by  bis  heir,  devist'o,  or  grantee,  who  has  acquired,  by  inherit- 
ance, devise,  deed,  sale,  by  virtue  of  a  mortgnge  or  of  nn  execu- 
tion, or  by  any  other  mcnns.  an  altsolute  title  to  the  property 
projioaed  lo  be  redeemed:  or,  In  a  case  siecified  in  section  1458  or 
1450  of  this  act,  lo  a  portion  thereof. 


J  1448.  Snch  redemption  avoids  tbe  sale. 

TIpon   pnvment   being   made,   by   a   person   entitled   to  redeem 
real  property,  as  prescribed  in  the  last  two  sections,  tb«  sale  of 


KBDBUPTION. 
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I  1449.  IVben  creditor  mar  redecn. 

Real  property,  eold  by  virtue  of  an  execution,  which  remains, 
ttt  the  expiration  ot  one  year  after  the  sale,  aoredeemed  bj  the 
person  or  persons  entitled  to  redeem  it,  as  prescribed  in  the  last 
three  sections,  may  be  redeemed,  within  three  months  after  the 
expiration  of  the  year,  by  the  creditors  specified,  and  upon  the 
terms  and  in  the  manner  prescribed,  In  the  following  sections 
of  this  article. 

Id.,  I  BO,   CGiDDiIdled. 

1  14BO.  Vtim-t  aiiBi  to  be  ■•lO,  etc.,  wlten  creditor  re- 
in ft  case  specified  in  the  last  section,  a  creditor,  bftvintc  in  his 
own  Dame,  or  aa  executor,  administrator,  assignee,  trustee,  or 
otherwise,  a  judgment  rendered,  or  a  mortgage  duly  recorded, 
at  any  time  t>efore  the  cipiratloci  of  fifteen  months  from  the 
timeof  the  sale,  which  is  a  lien  upon  the  real  property  sold,  may 
redeem  that  property,  by  payinK  the  sum  of  mouey,  whicli  was 
paid  upon  the  sale  thereof,  with  Interest  at  the  rate  of  seven 
pier  centum  a  year  from  the  time  of  the  sale,  and  eiecutin?  a 
certificate  of  satisfaction,  as  prescribed  in  section  l^S  of  this 
ftct 

M..  I  SI.  ■■  im-d  bi  L.  1B4T.  eta.  410,  H  1  iiul  3  (t  Bdm.  630,  831). 

I  14Sli  RedCBiptloa  br  naotlicr  creditor  froiu  m,  redeem- 
Where  a  creditor  has  redeemed  real  property,  as  prescribed 
in  the  last  section,  any  other  creditor,  who  might  have  redeemed 
it  from  the  purchaser,  as  therein  prescribed,  may  redeem  it  from 
the  first  redeeming  creditor,   as  follows: 

1.  He  must  reimburse  to  the  first  redeeming  creditor,  his 
execntor,  administrator,  or  assignee,  the  sum  paid  by  him  to 
redeem  the  property,  with  Interest  at  the  rate  of  seven  pat 
centum  a  year,  from  the  time  of  his  redemption. 

2.  He  must  execute  a  certificate  of  satisfaction,  relating  to 
his  judgment  or  mortgage.  Id  like  manner  as  the  first  redeeming 
creditor  was  required  to  do, 

3.  If  the  judgment  or  mortgage,  by  virtue  of  which  the  first 
creditor  redeemed,  is  prior  to  the  judgment  or  mortgage  of  the 
second  creditor,  the  second  creditor  most  also  pay  to  the  first 
creditor,  the  sum  specified  in  the  certificate  of  satisfaction, 
executed  by  him  upon  his  redemption,  with  interest  at  the  rate 
of  seven  per  centum  a  year,  from  (be  time  of  his  redemption; 
unless  the  first  redeeming  creditor's  judgment  or  mortgage  had 
ceesed,  when  he  redeemed,  to  be  a  lien  as  against  the  second 
redeemlne  creditor;  In  which  case,  the  latter  need  not  pay  any 
part  of  the  sum,  specified  in  the  certificate. 

M..  i  5E,  arn'O. 

I  14SS.  Id. I  vrbea  secoad  redeeBlav  creditor  has  the 
Vrtor  lien. 

Wbere  the  tten  of  the  second  redeeming  creditor's  judgment 
or  tnortcage,  !■  prior  to  that  of  the  first  redeeming  creditor's 
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Judxmeitt  or  mortgage,  bo  that  the  former  redeems,  without 
paying  the  aUm,  specified  in  the  latter'B  certificate  of  eatieractioii, 
the  latter  may,  without  executiug  another  certific;ate  of  aatia- 
faction,  again  redeem  from  the  former,  or  from  nny  enhspquent 
redeemiug  creditor,  ia  a  case,  where  he  would  have  been  entitled 
to  redeem.  If  hie  first  certificate  had  not  been  executed;  and  he 
has  die  same  rj^hta,  with  respect  to  any  creditor  redeeming 
from  him,  as  If  his  first  certificate  had  been  e:cecuted,  when  be 
made  his  second  redem[ition. 

I  1403.  aabaeqacnt  redemption*  hy  other  c  red  I  torn. 

A  third  or  other  creditor,  who  might  have  redeemed,  as  pre^ 
scribed  in  the  last  four  sections,  ma;  redeem  from  the  second 
or  any  other  creditor,  who  has  redeemed,  la  the  manner,  and 
upon  the  terms  and  conditions,  prescribed  in  the  last  two  aectioos. 

s  R.  a.  STs.  ( sa. 

)  14S4.  When  oredltor  n«r  redeeai  niter  flfteea  mnBtha. 

A  creditor,  who  might  have  redeemed  within  fifteen  months 
after  the  sale,  as  prescribed  in  the  last  tonr  eectiona,  may  re- 
deem from  any  otter  redeeming  creditor,  although  the  flftewi 
months  have  elapsed;  provided,  that  he  thus  redeems  within 
twenty-four  hoiira  after  the  last  previons  redemption. 

I..  IMT,  eti.  410,  pact  of  I  4.    Km'd. 

I  14as.  When  redemptloa  mast  be  made  st  aherUTs  oflloe. 
A  redemption,  made  by  a  creditor,  on  or  after  the  last  day  of 
the  fifteen  months,  must  be  made  at  the  BberifTs  office  of  the 
tHniDty.  The  sheriff,  or  his  Dnder-sberifC,  or  a  deputy -sheriff,  in 
hie  behalf,  must  attend  at  the  sheriff's  office,  for  that  purpose, 
on  the  lust  day  of  the  fifteen  monttia.  and  on  each  day  thereafter, 
in  which  a  redemption  can  be  made,  during  the  time  ivhea  the 
sherifTa  ofSce  ia  required  by  law  to  be  kept  open.  In  the  absence 
of  the  aheriff,  the  redemption  may  be  made  by  paying  the  neces- 
sary money,  and  delivering  the  neeesaary  papers,  to  the  under- 
BheriH,  or  to  any  deputy-sheriff,  present  at  the  ahoriff's  office. 
If  the  term  of  office  of  the  aherift.  who  made  the  sale,  has  expired, 
and  he,  or  his  under-sheriff,  or  a  deputy-sheriff  nuthoriaed,  in 
his  behalf,  to  receive  the  neceseary  money  and  the  neceasary 
pspers.  is  not  present,  the  money  may  be  paid,  and  the  papera 
may  be  deliverei^,  to  the  sherifT  then  in  office,  of  to  the  under- 
sheriff  or  a  depuly-Bherlff  of  the  latter. 

Id.,  part  of  t  3,  rpmodFllQd.    See  K  T.  ft  O.  140. 

1  1456.  OrlftlDBl  pnrchuier  aiAr  redeen,  when  also  a 
creditor. 

It  the  purchaaer,  at  the  execution  aale,  of  proi>erty,  which 
can  be  redeemed  by  a  creditor,  as  prescribed  in  this  article.  Is 
.  also  a  creditor  of  the  judgment  debtor,  and  as  snch  could  redeem 
from  a  purchaaer.  or  n  redeeming  creditor,  he  may  avail  hhnselE 
of  his  jiiilKment  or  mortgage,  to  redeem  from  any  other  redeem- 
ing creditor. 

2  B.    S.    aT2,    ;   B7   (2   FAm.    3flT). 

I  14ti7.  Creditor  may  redeepi  asaia  nadu  another  ladv- 
■leDl   or   aiorlKaKP. 

The  Judgment  creditor,  by  virtue  of  whose  execution  real 
property  has  been   sold,   cannot  avail  himself  of  the  Judgment, 

S64 
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upon  which  the  piecutjon  waa  litued,  to  T«de«m  the  property; 
nor,  eicept  ns  otherwise  speciailr  prescribod  In  thle  arucle,  cna 
a  creditor,  who  has  oace  rede«^ed,  aTall  himaetf  of  the  same 
judgment  or  mortgage,  to  redeem  atcaln.  Bat  if  either  hu 
Another  judgment  or  mortgage,  which  would  entitle  him  to 
redeem,  he  may  avail  hlmwlf  thereof  for  that  paipoae.  in  the 
same  manner  and  on  the  same  terms,  as  any  other  creditor. 

3  R.  a.  ST3.  I  Se.  uni'd. 

I  14S8.  Bedenption  br  person  entitled  to  redeem  paFt. 
Where  a  person,  nho  has  an  absolute  title  to,  or  a  judsmpot 
or  mortgage,  which  ia  a  lien  upon,  a  distinct  parcel  only  of  the 
real  propertf,  sold  by  virtue  of  an  execution,  would  he  authnrited, 
by  tbia  article,  to  redeem  the  property,  if  his  title  or  ll«i  ex- 
tended to  the  whole,  he  may  redeem,  from  a  purchaser,  the 
entire  property  sold,  or  from  a,  prior  redeeming  creditor,  the 
entire  property  redeemed  by  that  creditor;  except  that  If  his 
title  or  lien  extends  to  a  dislinct  parcel  only  of  ono  or  more 
parts  of  the  property,  which  were  separately  sold,  be  can  redeem, 
from  a  purchaser,  only  the  part  or  parts  thus  separately  sold, 
in  which  his  distinct  parcel  is  included.  (See  I  1482,) 

SnbMltutB  tot  2  B.  8.  ST2,  |{  G2  and  BS;  cilendcd  In  Its  appIlattOD. 

I  1450.  Redcmptton  by  oivners  of  andlvlded  ■hares. 
Where  two  or  more  peceoQH  own  undivided  shares,  as  joint 
tenanta,  or  as  tenants  in  comaoti.  in  real  property,  sold  by 
Tlrtne  of  an  execution,  or  in  a  distinct  parcel  thereof,  which 
baa  been  separately  sold;  each  of  them  may  redeem,  from  the 
purchaser,  as  prescribed  In  sections  1446  and  1447  ot  this  act, 
the  share  or  interest,  belonging  to  him,  by  paying  a  part  of  the 
purch  as  e-money,  bid  for  the  property,  or  for  that  distinct  parcel 
thereof  bearing  the  same  prot>ortion  to  the  whole,  aa  the  share 
or  interest,  proposed  to  be  redeemed,  beam  to  the  property,  or 
distinct  parcel  separately  sold,  of  wnlch  it  is  a  part;  together 
with  interest  on  the  sum  so  paid,  from  the  time  of  the  sale,  at 
the  rate  of  ten  per  centum  a  year, 

3  R.   S.  3T1,   I  4S. 

1 140O.  Id.t  *T  credliora  havlur  Uena  on  ondlTlded  abarea. 

Where  the  judgment  or  morticage  of  a  creditor,  entitled  to  re- 
deem, is  a  lien  npon  an  nndiTided  share,  apcciiied  in  the  last 
section,  he  may  redeem,  from  a  purchaser,  that  undivided  share, 
by  paying  him  the  same  proportion  of  the  purcliase-money,  which 
the  owner  must  have  paid  to  redeem  it.  as  prescribed  In  the  last 
section;  or  he  may  redeem,  from  a  prior  reoeeminc  creditor,  the 

entire  property  redeemed  by  the  latter,  v  '■"-  "' "~-'  — ''  '"  "■" 

same  manner,  aa  it  bis  lien  attached  to 

M..  ^l^4,  »i'd. 

I  IMl.  HIvbt  t«  rcdeeai  mat  affected  lir  agreement. 

The  sheriff,  the  purchaser,  the  judgment  creditor,  or  a  redeem- 
ing creditor,  cannot,  by  his  agreement  or  other  act,  in  any  manner 
impair  or  prejudice  the  right  of  any  other  person  to  redeem, 
OS  prescribed  In  this  article. 

I  14aa.  To  whoBi  Bioner  paid  np»a  redemptlvn. 

The  money  required  to  be  paid  by  a  creditor,  in  order  to  effect 
«  redemption  at  real  property,  as  prescribed  in  this  article,  may 


r  creditor,  from  whom  the  propwty  la 

^. „,_, itor,  admi Diet ra tor,   or  aBBiEnee;  or  il 

J  be  paid,  for  the  use  of  the  per»oa  so  ^titled  thereto,  to  the 

sberiS  who  made  the  sale. 

S  B.    B.   m,    purt   or   I   60. 

I  I4««.  CcrHfleatc  •!  aatlDlactloa  rea«lr«d  t*  eCeet  re- 
dCBiptisB  br  eredll*r. 

The  certiBcate  of  eatisfactiou,  rrqolred  to  be  executed  by  k 
creditor,  in  order  to  effect  a  redemption  of  real  property,  mnst  be 
acknowledged  or  proved,  and  ccrtltled,  Iti  like  manoer  as  a  deed 
to  be  recorded  in  the  county;  must  describe,  with  reasonable  cer- 
tainty, the  jHdgment  or  mortRoge  nnder  which  he  redeems,  and 
specify  the  eum  due  thereuiKiu;  and  mnst  ntate,  that  the  redemp- 
tion satisfies  the  judftment  or  mortgnRe,  in  flill,  or  to  a  eitecified 
amount.  It  must  be  filed  in  the  eoauir  clerk's  office,  at  or  before 
the  time  when  the  money  is  paid  to  effect  the  redemption,  onleM 
the  money  is  pnid  to  the  BherilF;  in  which  case,  the  certificate  mast 
also  he  delivered,  at  the  time  of  the  ^ymeut,  to  the  sheriff,  who 
must  file  it  in  the  county  clerk's  ofhee.  as  prtijcribed  in  eeetioD 
1467  of  this  act.  The  eounly  clerk,  immediately  after  the  eiecu- 
tion  and  recording  of  the  deed,  must  enter,  in  his  docket,  the 
satiefnction,  or  parlial  satisfaction,  of  a  judgment,  specified  in  a 
certificate  bo  filed,  as  rcquir<'<l  by  liiw,  when  a  judgment  is  col- 
lected, by  virtue  of  on  execution.  If  a  mortgage,  si)eeifieil  in  the 
certificate,  is  recorded  in  hia  office,  he  muot  cancel  and  discharge 
the  mortgoge  of  record,  [f  it  is  satisfjed  by  the  certificate:  or.  if 
it  is  only  partially  satisfied,  he  must  make  a  minute  of  the  partial 
Batisfaction,  upon  the  record  thereof.  If  the  property  mortgaged 
la  situated  in  a  county,  in  which  there  is  a  register,  the  county 
clerk  must  transmit  a.  certified  (k>py  of  the  certificate  to  the 
register,  who  mtiBt,  In  like  manner,  cancel  and  discharge  the 
mortgage  of  record,  or  make  a  minute  of  the  partial  aatishiction 
thereof.  The  clerk's  and  register's  fees,  for  performing  the  ser- 
Tlcet  Bpecifled  in  this  section,  must  be  paid  by  the  sheriff;  who 
may  require  the  person  entitlei]  to  a  deed  to  pay  him  the  amount 
thereof,  before  the  deed  is  deliTered. 

I    1484.  'Wbal    evidence  a,   redeenlHs  JadKnot   creditor 

In  order  to  entillc  a  creditor  by  judgment  to  redeem  renl  prop- 
erty, as  prescribed  iu  this  article,  lie  must,  when  he  redeems,  file 
Id  the  county  clerk's  office,  or  deliver  to  the  aherift,  as  the  case 
requiree.  the  (ollowine  crideiice^f  his  right: 

1.  A  copy  of  the  docket  of  the  judgment,  under  which  he  claima 
the  right  to  redeem,  duly  certified  by  Iho  county  clerk. 

2.  Each  asBignmeut  of  the  judgment,  which  is  ueceBsary  to 
establish  his  right.  An  assignment  so  filed  or  dellTpred  muRt  be 
acknowledged  or  proved,  and  certified,  in  like  manner  ns  n  deed 
to  be  recorded,  or  the  execntion  thereof  must  be  proved,  by  the 
affidavit  of  the  creditor,  or  of  a  witness  thereto:  iinleas  It  has  been 
filed,  and  entered,  as  prescribed  in  article  third  of  title  first  of 
chapter  eleventh  of  this  net,  in  which  case,  a  certified  copy  thereof 
must  be  filed  or  delivered. 

S.  An  affidavit,  made  by  him,  or  his  atlorney  or  agent,  stating 
truly  the  sum  remaining  unpaid  on  the  judgment,  at  the  time  of 
clsiming  the  right  to  redeem. 

)  B.  B.  «n.  I  W,  irltb  am'ts. 
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I  naa.  U.t  aa  to  nartsmse  oredltor. 

rder  to  entitle  a  creditor  by  mor 

_^,  _B  prescribed  In  this  article,  he  n.__.,      ,  — 

in  the  cuuntf  cierk'a  office,  or  deliver  to  the  BherifH,  the  following 
evidence  of  hi»  right: 

J.  A  cop7  of  the  mortgHKe,  under  which  he  claims  the  right  to 
redeem,  dul;  certified  b;  the  clerk  or  register  of  the  cotinty. 

2.  Each  QBBignmeDt  of  the  mortgage,  which  is  neceaaary  to 
«BtaUiBh  his-right,  acknowledged  or  proved,  and  certified,  as  pre- 
scribed in  the  last  section  for  an  aBsignraent  of  a  judgrnent,  unless 
it  has  been  recorded;  in  which  case  a  certified  copy  of  the  record 
must  be  filed  or  delivered. 

3.  An  affidavit,  made  hf  him,  or  by  bis  attorney  or  agent,  stat- 
ing truly  the  suio  remaining  nnpaid  OD  the  mortgage,  at  the  time 
of  claiming  the  right  to  redeem. 

U  IBtfl,  cb.  sat,  I  2  (4  Bdm.  02t).  Bm'd. 

I  14Ce.  Id.)  >■  to  exetnitar  or  admlalBtrator. 
Id  either  of  the  cases  specified  in  the  last  two  sections,  if  the 
person,  propoBing  to  redeem,  claims  to  be  entitled  so  to  do,  by 
reason  of  bis  betog  an  eiwjutor  or  administrator  of  a  person,  who, 
if  living,  wonld  bo  entitled  to  redeem,  he  must  file  or  deliver,  with 
the  other  papers  therein  prescribed,  a  certified  copy  or  a  sworn 
copy  of  his  letters  testamentary,  or  letters  of  admiaistration. 

I  I46T.  OScera  to  k«ev  vavera  open  to  lu»oatloa|  wkeM 
to  aie  thorn. 

The  sheriff,  to  whom  one  or  more  papers,  spedfied  tn  the  last 
four  sections,  are  delivered,  must  keep  them  open,  at  all  resson' 
able  times  dwring  the  period  allowed  for  redemption,  to  the  In- 
spection of  all  personi  intermted.  He  muftt  bare  all  those  papers 
at  the  sheriff's  office,  at  the  times  when  he  is  required  to  attend 
thereat,  for  the  purpose  of  etinbliii<:  creditors  to  redeem,  as  pre- 
scribed by  law;  and  he  must  file  them  in  the  county' clerk's  office, 
within  three  days  after  the  execntlon  of  the  deed. 

I    1468.  WkeB   redewptlo*   takes  eSoet. 

A  redemption  by  a  creditor  is  effected,  only  when  he  has  paid 
ftll  the  money,  required  to  be  paid,  and  filed  or  delivered  all  the 
papers,  reauired  to  be  filed  or  delivered,  as  prescribed  In  this 
— ''^le,  and  a  v' —  -" -'  -*-— ' '-^    — 


against  >  person  who  is  entitled  subsequently  to  redeem.  Where 
a  redemption  is  thas  effected,  it  vests  in  the  redeeming  creditor 
all  the  light,  title,  and  interest,  which  the  purchaser  acquired  by 


1  1M9.  CertlSeate  to  be  slven.  wli^ii  redeuptlon  audo. 

Where  a  redemption  is  made,  as  prescribed  in  this  iirticle.  the 
officer  or  other  person,  to  whom  money  in  paid,  or  a  paper  Is 
delivered,  for  the  purpose  of  effecting  the  redemption,  must 
execute  and  deliver,  to  the  percon  paying  the  money  or  deliverinc 
the  paper,  a  certificate,  stating  nil  tlie  facts  which  transpired 
before  nim,  with  respect  to  the  teilemption. 

L.  1S4T,  eta.  *10,  I  B  (t  Bdm.  B3I).  am-d. 

I  14T0.  <;eFtlfloate  mar  be  acknonledared  a.iid  recorded. 

Soch  ft  certificate  may  be  acknowleilged  or  proved,  and  certified 
Id  like  manner  as  a  deed  to  be  recorded  in  the  county  where  tb« 
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property  is  situated.  The  recording  tb«reot,  in  the  office  of  tbe 
clerk  or  register  of  that  county,  m  the  book  (or  recording  deeds, 
hsa  the  snuie  eff<>et,  as  acaiust  siibxequeut  puiclnLfiem  and  iu- 
CDmbrancers,  aa  the  recordlDK  of  a  conve^unce. 

L.  1S4T.  cb.  410,  I  e,  wm'i. 

I  1471.  [Am'd,  1880.]  When  Knd  by  whom  converance  to 
be  execaled. 

Immediately  after  the  expiration  of  fitteeu  moiitJia  from  the 
time  of  'sale;  except  where  a  redemjition  bas  been  made  on  the 
last  day  of  the  fifteen  months,  and,  in  tliat  case,  immediately 
after  the  expiration  of  tweiity-four  hours  from  the  laat  redemp- 
tion: the  BberilT,  who  made  the  sale,  muHt  execute  the  proiwr  ileeO 
or  deeds,  in  order  to  cooTey  to  the  lyersou  or  peraoua  entitled 
thereto,  tbe  part  or  parts  of  the  property  sold,  which  have  not 
been  redeemed  by  tbe  juilsment  debtor,  his  lieir,  devisee,  or  aa- 
Bignee.  The  deed  conveys  to  tbe  graulee  therein  tbe  right,  title, 
and  Interest,  which  were  sold  by  the  sheriff.  After  the  some 
shall  have  been  recorded  for  twenty  years  in  tbe  county  where  tbe 
real  estate  is  situated,  it  ahall  be  presumptive  evidence  of  the 
tacts  therein  stated. 

3  n.  S.  Sn.    I  62,  im'di  to  accorO   nllh  L.   lUT.   cb.   410,  |  4;   U  ISBO. 

I  1472.  To  wbom  coDver*Bce  to  be  necated. 

K  any  part  of  the  properly  remains  unredeempcl  by  a  creditor 
It  must  be  conveyed,  by  the  aheriff,  to  the  purchaser  upon  the 
sale,  except  where  the  certificate  of  sale  has  been  assigned:  In 
which  case.  It  must  be  conveyed  to  the  Inst  OBsignee.  Any  part 
or  parts  of  the  property  sold,  which  bnve  been  redeemed  by  a 
creditor,  must  l>e  conveyed  by  the  sherifC,  to  the  last  redeeming 
creditor,  except  where  he  has  nsHigtied  the  certificate  of  redemo- 
tion,  or  bas  executed  any  other  assignment  of  bis  right,  title, 
and  interest  In  the  property  redeemed  by  hioi;  in  which  case,  it 
must  be  conveyed  to  tbe  luat  assignee. 

L.  ISaG.  cb.  im,  ixrtof  |  1  (*  Gdm,  «t22),  »  im'd  bj  h.  IMT.  cb.  IIB.  i  1 
(7  Edm.   60). 

1  1473.  When  conveTaBce  made  (a  exeentor  or  admln- 
lalrAtori  elleet   thereof. 

Where  a  person,  entitled  to  a  deed,  dies  before  the  delivery  of 
the  deed,  the  sheriff  must  execute  and  deliver  the  deed  to  bis 
executor  or  ailminlstrator.  The  property  so  conveyed  must  be 
held,  in  trust  for  the  use  of  tbe  bclrs  or  devisees  of  tbe  decedent, 
aubieet  to  the  dower  of  bis  widow.  It  there  is  one;  but  it  may  be 
sold,  in  a  proper  cnse.  for  tbe  payment  of  bis  debts,  In  tbe  same 
manner  as  land,  whereof  he  died  seized. 

2  B.  G.  374,  H  03  nnd  64  (2  Edta.  38X),  conaoUilotnl. 

I  1474.  AaalarHment  mast  be  ■cltnoivIeilKed  and  tiled. 
Before  an  asslKUce,  or  his  executor  ot  adinlLiislralor,  is  entitled 
to  a  deed,  as  prescribed  in  the  last  two  sections,  earb  assignment, 
nnder  which  the  deed  is  claimed,  must  be  acknowledged  or  proved, 
and  certided,  in  like  manner  as  a  deed  to  lie  recorded  in  the 
county  where  the  property  ia  situated,  and  mast  be  Sled  in  tbe 
office  of  the  clerk  of  that  county. 
L.    ISS9,   ch.    180.    I   2    (4   dim.   0211).    om'd. 

*  The  word  "  tbs  "  nniltl»d  In  eutroMlnc. 
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I  147S.  Uader-aherlC  or  npcesaor  to  set.   If  ■hcFlIt  die*. 

Where  a  eheriS  dies,  is  removed  from  office,  or  becomes  other- 
wise diaqualified  to  act,  at  any  time  after  making  a  sale  of  teal 
property,  by  virtue  of  an  execution,  the  property,  or  a  distinct 
parcel  thereof,  may  bo  redeemed,  by  paying  the  neccBsnry  moiiey, 
oud  deliTcring  tlie  necessary  papers,  to  hie  under-sheriff,  who  rnnet 
aleo  execute  and  deliver  the  proiier  deed  or  deeds  of  properly,  not 
redeemed  by  the  jiidBnient  del)tor,  bis  heir,  devisee,  or  grantee. 
It  the  under-Bheriff  nlso  dies,  is  removed  from  ofiice,  or  becomes 
otherwise  disqunllficd  to  act,  the  property  may  be  redeemed,  by 
paying  the  neceBimry  money,  and  ileliverine  the  necessary  papers, 
to  the  BheriEF's  siiecessor  in  ofliee,  who  must  also  execute  and 
deliver  the  proptr  deed  or  deeds.  The  onder-Bheriff,  or  the 
sheriff's  Bucceesor,  bb  the  case  requires,  possesses  alt  the 
powers,  and  ia  subject  to  nil  the  duties  and  linbilities,  of  the  sheriff 
who  made  the  safe,  toucbiiiE  the  redemption  and  conveyance  of 
property  sold  and  the  proceedings  relating  thereto;  aod  each  provi- 
sion of  law,  regulating  those  proeeodingB,  and  applicable  to  the 
sheriff  who  made  the  sale,  is  applicable  to  his  under-sheriff  or 
snccesmr.  This  section  applies  where  a  sale  was  made,  either 
'  before  or  after  this  act  takes  effect. 

SoMtltnta  for  2  B.  B.  ffT4.  H  «&,  M  ind  OT  (3  Bdm.  888).  IDd  L.  IMT.  cH. 
lie,   i   1   (7  £dm.  60}. 

I  14T6.  Maner  mmr  be  pKld,  etc.,  to  UDder-Bberlll,  or 
dCDUtr-Bliei'Kr,  ivlia  lOld  propeFtr.  ' 

Where  real  property  is  sold,  by  virtue  ot  an  eiecution,  by  the 
nnder-sheriff  or  a  deputy  sheriff,  iu  behalf  of  the  sheriff,  money 
required  to  be  paid,  or  a  paper  required  to  be  delivered,  to  the 
sheriff,  in  order  to  effect  a  redemption,  bb  presfribed  in  this 
article,  at  any  time  before  the  last  day  of  the  fifteen  months  from 
the  tiuio  of  the  sale,  may  be  paid  or  delivered,  either  to  the  sheriff, 
or  to  the  under-sheriff  or  deputy -sheriff,  who  made  the  sale. 


Where  real  property  ia  sold,  by  virtue  of  an  execution,  by  a  per- 
son specially  appointed  by  the  courl,  ns  prescribed  ia  section  13t)2 
or  section  1388  of  this  net,  it  niny  be  redeemed,  as  prescribes!  In 
this  article,  as  if  it  had  been  sold  by  the  sheriff,  except  ns  follows: 

1.  Klouey,  required  to  be  paid,  or  n  paper,  requireil  to  be  de- 
livered, to  the  sheriff,  in  order  to  effect  a  redemption,  ns  pre- 
scribed in  this  nrticle,  at  an;  time  before  the  Inst  dny  of  the 
fifteen  months  from  the  time  of  the  sale,  must  be  pnid  to  the 
officer  who  made  the  sale;  nnless  the  person  enlitleil  to  redeem,  his 
agent  or  attorney,  filea  with  the  clerk  of  the  county,  with  the 
paper  or  papers  required  to  lio  fded,  or  to  be  delivered  to_  the 
sheriff,  for  the  purpose  of  effecting  the  redemption,  bis  alhdavit,  to 
the  effect,  that  the  officer  is  dead;  or  has  been  removed;  or,  where 
he  [s  a  coroner,  thnt  he  ia  no  longer  In  oCHce;  or  that  after 
difigent  search,  the  afRnut  has  been  unable  to  flnil  him  within  the 
county;  tn  which  case,  the  money  may  he  paid  into  court,  by  pay- 
ins:  it  to  the  county  treasurer,  lo  the  credit  of  the  cause,  with  like 
effect,  OS  where  it  1b  paid  lo  the  sheriff,  ptler  n  sale  by  the  latter. 

2.  The'  provisions  of  section  14.'i5  of  this  act.  apply  to  a  re- 
demption, upon  a  sale  made  ns  preHcribcd  in  this  Kecfinn;  and 
the  otBcer.  who  sold  the  properly,  must  attend,  as  the  sheriff  Is 
therein  required  to  attend.     If  he  Is  not  present,  the  redempt'oi' 
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may  be  etFected,  as  preacribed  in  that  section,  for  redemption 
in  H  case,  wLere  the  term  of  office  of  the  BberlfT,  wbo  made  the 
■ale,  baa  exp[red. 

I  1478.  Id.|  irhere  cor«a«r  er  r*"*»  appolBted  dl«it,  ete. 

If,  when  the  period  for  redemption  eipircB,  a  eoroner,  #t  a 
[>crBon  special  If  appointed,  by  the  court,  who  has  eold  real 
property,  by  virtue  of  an  execution,  is  dead,  or  lias  been  removed, 
or,  in  the  case  of  a  coroner,  if  he  is  no  lonfcer  in  office,  the  coort 
must,  apoQ  the  application  of  a  person  entitled  to  a  deed,  appoint 
a  peraoD,  to  esecDte  the  deed  accordlncly. 
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ARTICLB  FOlfBTH. 


■k.  nn.  WlMD  CTlcteil  porchaKt  mir  recorer  porchiie-nuiMr. 
1480.  Bnwdr  of  ludiiiKait  cndHor  Uuienpon. 
IWl.  ContrUntloD   betimo   owDen  of  real  piotwrtr. 
14BZ.  Id.i  wbui  part  owiur  •rsdacm*. 
l«t.  Oidu  ol   owulbiitlui. 

liS«.  C«BUllHitloii,  lutw  CDlanwd  br  mema  at  orlflsil  juOgmBBt. 
IMS.  Reqatilta   to    pr««rTe   tbe   Aea. 
148a.  Botrr   upon  Ibe  docket. 

I  14ra.  'Wb«B  evleled  pnrehkacr  var  'eooTer  v«roh*ae- 

Tbe  purchaser  of  rpal  property,  sold  by  virlne  of  an  eiecntloD, 
hU  heir,  deviiee,  grantee,  or  BsaiKnee,  who  ia  evicted  from  the 
poBseMloD  thereof,  or  agBiaBt  whom  judgment  is  rendered,  in 
&D  action  to  recover  the  aame,  may  recover  the  pnrchase-mone^, 
with  interest,  from  the  person  for  whose  benefit  the  property 
was  aold,  where  the  judgment  waa  rendered,  or  the  eviction 
oecorredi  in  consequence,  either; 

1.  Of  any  irregularity  In  the  proceedings  coneeniing  the 
«ale;  or 

2.  Of  tbe  jadgment,  opon  which  the  execution  wis  tMoed, 
being  vacated  or  reveraed,  or  set  aaide  tor  irregularity,  or 
error  Id  fact. 

>  B.  8.  tm.   I  (8  (Z  Edm.   JSS),    remodeliFd. 

I  1480.  HewiCily  of  Jadcment  oredltop  there niio*. 
Where  final  judgment  is  rendered,   against  tbe  defendant.  In 
an  action  specified  in  aubdivisioa   first  of  the  laat  section,  the 

Judgment,  by  virtue  of  which  the  sale  waa  made,  remaina,  in 
is  favor,  valid  and  effectual  agaiuat  the  jadgment  debtor 
therein,  his  executor,  adminialrator,  heir,  or  devisee,  for  the  pur- 
pose  of  collecting  the  sum  paid  on  the  sale,  with  Interest.  He 
may  accordingly  have  a  further  execution  upon  that  judgment; 
Imt  the  execution  does  not  aScct  a  purchaser  in  good  faith,  or 
an  incoinbrancer  by  mortgage,  Judement.  or  otherwise,  whose 
title    or   whose   incumbrance    accrued,    Ixfore    tbe    actual    levy 

It.,  I  as,  un'd. 

I  14(11.  OoatrlknlloB  betvreea  awnera  ot  real  pvApertr. 

Where  the  real  properly  of  tiro  or  more  persona  is  liable  to 
•atiafy  a  judgment,  and  the  whole  of  the  judgment,  or  more 
than  a  due  proportion  thereof,  baa  been  collected,  by  a  sale  of 
the  real  property  of  one  or  more  of  them,  by  virtue  of  nn  execu- 
tion issued  upon  the  judgment:  tbe  person  ao  ngcricved,  or  bin 
executor  or  admiuistrator,  may  maintain  an  action,  to  compel 
a  just  and  equal  conlribution  by  all  tbe  persona,  whose  real 
property  ought  to  contribute  as  preacrlbed  In  the  next  section 
bnt  one. 

M..  i  TO.  ui-d. 

I  1489.  Id.)  wbcB  pari  owner  redceaia. 

Where  tie  heir,  devisee,  or  grantee,  of  a  jndgmeut  debtor, 
kaving  an  absolute  title  to  a  distinct  parcel  of  real  property, 
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Bold  by  virtue  ot  na  execuliou,  redeems,  as  prescribed  in  aection 
1458  of  thiB  net,  the  property  sold,  or  any  yart  or  parta  tiiei^of 
separately  sold,  ivhich  include  his  property;  he  may,  in  like 
manner,  maintain  an  action,  to  compel  a  Just  and  equal  eontribu- 
tloo  by  those  who  own  the  residue  of  the  property  thua  redeemed, 

2  R.  3.  3TS,  I  T£,  am'l]. 
I  14H8.  OFder  ot  contribution. 

Where  an  action  is  brousrht,  as  prescribed  in  the  last  two  sec- 
tions, the  real  property  ts  liable  to  contribution  In  the  following 

1.  If  it  comprises  diferent  undivided  shares  or  distinct  parcels, 
which  have  been  conveyed  by  the  Judgment  debtor,  they  are 
liable  \a  succeasion,  commencing  with  the  portion  last  conveyed. 

2.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
vhich  have  been  sold  by  virtue  of  two  or  more  eiecutlona,  they 
are  liable  in  succession,  commencing  with  the  portioa  sold  under 
the  last  and  joungetit  judgment. 

3.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
some  of  which  have  been  couveyed  by  the  judgment  debtor,  and 
some  ot  which  have  been  sold  by  virtue  of  one  or  more  executioos, 
they  arc  respectively  liable  in  saccession,  according  to  the  order 
prescrilted  in  the  first  uud  second  subdiTisiuna  of  this  section. 

Id.,  i  Tl,  am-d. 

I  1484.  ContrlbntloB,  how  enforeed  by  neana  si  orlKlnal 
Jndrment. 

For  the  purimae  of  enforcing  conlribnilon,  as  prescribed  in  the 
last  section,  the  court,  In  which  the  action  Is  brought,  may,  and  In 
a  proper  cnse,  must,  permit  the  pinintiff  to  nse  the  original 
Judgment,  and  to  collect,  by  an  execution  issned  thereupon,  out 
ot  any  real  property  subject  to  the  lien  thereof,  the  sum  which 
ought  to  be  contributed  by  that  properly.  For  that  purpose,  the 
lien  of  the  original  judgment,  upon  that  real  property,  when 
preserved,  an  prescribed  in  the  next  section,  continnea,  for  the 
term  proscribed  In  sections  12S1  and  1255  of  this  act,  to  the 
eitent  of  the  sum.  which  ought  to  be  so  contributed,  notwith- 
standing the  payment  made  by  the  part;  seeking  contribution. 

M..  I  71,  sm'd. 
'    I  148IS.  Revnliltea  to  preserTc  the  Hen. 

The  lien  of  the  original  judgment  may  be  preserved,  as  pre- 
scribed in  Ihe  Inst  section,  by  filing,  iu  the  clerk's  ofBce  of  the 
connty  where  the  real  projierfy  ;s  slluated,  within  twenty  days 
after  the  payment,  for  which  contribution  ia  claimed,  an  affidavit, 
in  behalf  of  the  person  aggrieved,  stating  the  sum  paid,  and  his 
claim  to  use  tlie  judgment  for  the  reimbnrsement  thereof,  with 
a  notice,  reijuirlng  the  clerk  to  make  the  entries  specified  in  tlie 
next  section.  But  the  lien  is  not  presetted,  as  against  a  grantee 
or  mortgagee  in  good  faith,  tor  a  valuable  consideration,  without 
notice,  and  before  the  entries  are  actually  made. 

1  1480.  Entrr  np«B  tk*  doOk«t. 

On  filing  the  aflidavit  and  notice,  the  clerk  mast  make,  upon 
the  docket  of  the  jndgment.  an  entry,  stating  the  sum  paid,  and 
that  the  judgment  is  claimed  to  be  a  Hen  to  that  amount    Where 
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..  r -"»e  the  tlen,  upon  pro, ._  

■e  counties,  b  similar  alfidBvit  and  notice  must  be  filed  wltb, 
and  a  HimllBr  entry  made  by  the  deth  of  each  conntf. 
S  B.  8.  87S,  I  It,  iip'd. 
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EXECUTION  AGAINST 

TITLE  m. 

SxMution  against  tbo  pflraon. 


aciliut  ptoiierty  tmd  penmi. 


1*96.  Htw  eucutloD  Dot  to  be  eoCocccd  iiBlut  reil  piDiwni  told,  etc 

I  1487.  In  irhot   caaea  execaHan  ntmy  be  Iiwaed  kHmtnat 

Where  a  judBment  can  bp  enforced  by  eiecuHon,  as  prescribed 
in  Bectioii  1240  of  thia  net,  on  ezocutioD,  Bgainat  the  person 
of  tbe  judgment  debtor,  may  be  issued  thereupou,  subject  to  the 
exception  specified  in  the  uext  section,  in  either  of  the  following 

1.  Where  the  plaintllTs  ri^ht  to  arrest  the  defendant  depends 
upon  the  nature  of  the  action, 

2.  [A™'^>  iS7».]  In  ony  other  cnae,  where  an  order  of  arrest 
haa  been  granted  and  exeeutcd  In  the  action,  and  if  it  was 
executed   agaiuBt   the   judgment   debtor   where-  it   has   not   been 

Co.  Fn».,  flnt  two  leliteBceB  ot  |  288, 

I  1488.  [Am'd,  1879.]    id.)  ar«lnst  «  uromMi. 

But   an  execution   cannot  be  issued   against   the  person  of  a 
woman,  unless  an  order  of  arrest  has  been  granted  and  executed 
in   the   action,   and,   if   it   was   executed   against   the   judgment 
debtor,  has  not  been  vacated. 
1  T.  ft  C.  AddeiKU,  10. 

I  1488.  'When  execntli»  «Kali»t  propcrtT  naat  be  llrat 

Unless  the  judgment  debtor  la  oMiinlly  oonflned,  without 
having  been  admitted  to  the  liijertiea  of  the  jail,  by  yirtue  ot  an 
execution  against  his  person,  issued  In  another  action,  or  of  an 
order  of  arrest  or  a  surrender  by  his  bail,  in  the  same  action, 
an  execution  against  his  person  cannot  be  issued,  until  an  execii' 
tion  against  his  properly  baa  been  returned,  wholly  or  partly 
unsatisfied.  If  be  is  a  resident  of  the  State,  the  execution 
against  bis  property  must  have  been  issued  to  the  county  where 
he  resides. 
Oo.  Froc.,  pert  ol  1  288,  am'd. 

I  149A.  Slmollaneoas  exeentlona  not  allowed  acoiaat 
property  and  pemoH. 

An  execution  against  the  person  of  tbe  judgment  debtor  eannot 
be  issued,  without  leave  of  the  court,  while  an  execution  agalnit 
his  property,  issued  in  the  same  action,  remains  iinreturned;  and 
an  exectitioa   against  his  property  cannot  be  issued,    without 
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1  B.   B.  SM,   I  a  (3  Kdm.  SH). 

I  1481.  Id.)  whcA  debtor  ]•■•  been  taJten. 

Where  a  judgment  debtor  has  beea  taken,  and  remaina  tn 
CQBtody,  bj  virtue  of  an  eieeutioQ  agaiiiBt  his  pereon,  auotlier 
execution  cannot  be  iBsaed,  in  the  same  action,  agalnit  hla  per- 
son or  his  property,  except  in  a  case  spe«l*llr  prescribed  by  law. 

M..  I  7. 

I  14031.  MefT  exeeatloB  Bi»r  !■■■■  alter  »eape. 
If  a  judgment  debtor  escapes,  after  having  been  taken,  br 
virtue  of  aQ  execDtloa  against  his  person,  he  mar  be  retaken, 
by  virtue  of  a  Dew  execntion  against  his  person;  or  an  execntion 
against  bia  propertj  may  be  issued,  aa  if  the  execution,  by  virtot 
of  which  he  was  taken,  had  been  returned,  without  his  havlns 
been  taken. 

M..  I  a. 

1 14B8.  M.|  irhcB  debtor  dies  charged  in  exeentlon. 

Where  a  Judgment  debtor,  who  has  been  taken  by  vJrtne  of 
an  execution  against  bis  person,  dies  while  in  cnstodr.  a  new 
execution  against  his  propertr  may  be  issued,  as  if  the  execu- 
tion, by  virtue  of  which  he  was  taken,  had  been  returned  withont 
Us  having  been  taken. 

3  K.  8.  eas,  I  28  IS  Edm.  3«1),  BteUoaa  20  lod  30  in  la  I  ItW,  post. 
Sc«  H  IWO.   ISSl,   ante. 

I   14M.   Id-t    when    eredltor    cbsrKeB    debtor    after   tbirtr 

At  any  time  after  a  judgment  debtor  has  remained  tn  custody, 
by  virtue  of  an  execution  against  his  person,  tor  the  q>ace  of 
thirty  days,  the  judgment  creditor  may  Bcrvc  upon  tbe  EherlO 
a  written  notice,  requiring  him  to  discharge  the  judgoieiit  debtor 
from  cuFtody,  by  virtue  of  the  execution.  Whereupon  the 
sheriff  must  discharge  tbe  judgment  debtor,  aud  retam  the 
execution  accordiogly.  After  service  of  such  a.  notice,  another 
execution,  against  the  person  of  the  judtcment  debtor,  cannot 
be  issued  tjpon  the  judgment;  but  after  his  discharge,  the  judg- 
ment creditor  may  otherwise  enforce  the  judftmeni,  as  If  the 
execution,  from  which  he  was  discharged,  had  been  returned, 
without  his  having  been  taken. 

L.  IWT,  cb.  121.  {  1,  •DKDdlDg  2  R.  a.  34,  }  IT  (2  £diu.  St). 

I  1.49B,  ITeir  exetratlon  not  to  be  enforced  ■■■Inst  real 
property   ■•Id,   cto. 

A  new  execution  against  property,  issued  in  n  case  specified 
In  tbe  last  two  sections,  cannot  be  enforced  against  an  Interest 
hi  real  property,  including  a  chattel  real,  which  was  purchased 
In  good  fafih,  from  the  judgment  deblor,  nftfr  the  recovery  of 
the  judgment  upon  which  it  is  issued;  or  which  was  sold  by 
virtue  of  BD  execution.  Issued  upon  a  previous  or  subseqnent 
Judgment; 
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REAL  PROPEBTY. 


CHAPTER  XIV. 


Special  Provisions  Regulating  Actions  relating  to 
Property. 


TITLB  L 

Actiona  relftting'  to  real  property'. 


a.  ProTlalooi  (ppllcBblB  u>  two  or  dkhs  of  tli«  ictt 

tula    UtU. 
la  BTid«iHe    tn    acllQD*    w    pnceedlogi    IbtDItIiis    i 


article:  first. 

AetioKto  recover  real  property. 


ISOH,  IWU.    Id,; 
IBID.  1(1.1  uw  01 

IBJl,  Property  rt 

IBH.  Motion  tor  pliilotWi 
)61S.  tirdrr  therpupoo. 
1S14.  Erldearc  at  lullwrlt;. 
IttlB.  Whpn   nuBlcT   (o  bo    prowl. 

ISls!  Wbpn    pluinllir    mar    rccnrer    s(ilD>t    oub    dvreDAul,    Bubl«l    to 

rifrtltH     0(     OllHTB. 

IBM.'  Elnimtion  uf  ptatntlff's  n'le"b(fo«  irlol. 

Jirai.  Atatempnl    o(    snlon.  f 

ISIZ.  Action  to  be  diTlded,   whea  dltTercDt  ]«nonB  eunocd  to  dlSemt 

1BZ3,  liT?  n-lwn  rllflfWDt  petWM  SMctfed  to  rfBl  property  snd  to  nets 

lBa4.  F.ITwl  "of  jSigrnpnt  rpncl^reLl   Hdpr   trial   of  Issue  of  fact. 

1SS6.  M>w  trial   may  bs   urnnted. 

IBM.  EfToct  of  JudKiDEnt  by  default,   elr. 

an.  Id.:    Pirepilon    In    leases   of    dUibUlW. 

16S».  The   last   Ibrce  awtlona   qnallfled. 

1B2S.  Foaiaaaloii  not  to  be  ehaPKcd  by  lacatlDs  of  Judgmeot,  •IMM,  ttc. 

ISSO.  BTldeD»    on    Dew    trial. 

mi-  Damans  ctooTSCBble;   ■et-oH  by  deteodaot. 
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I  1400.  Plaintiff  DUir  recover  danasen  witb  tbe  laad. 

la  uD  Bctiou  to  recover  reiJ  properly,  or  tlie  possession  thereof, 
tbc  plaiatiCF  may  demand  in  hfs  comrlnlnl,  and  in  a  proper  case 
recover,  damagoB  (or  withholding  the  property. 

New  Id  tarm.  See  Co.  Qt.  Pik.,  |  4S4,  anbd.  D:  CO.  Proc.,  t  1S7,  nbd,  B. 
■te  I  4M,  lubd.  0, 

I  X497.  Rent*  and  proata  to  be  Inclnded  ia  danuicea. 

Those  damages  inclade  the  rent*  and  profits  or  the  Tatue  of  the 
nae  and  occupation  of  the  proi)erty,  vrhert  either  can  legally  be 
recovered  by  the  plaiiitlfr. 

ADaalUlw  tb«  I>w  ■■  KttKd  Id  DT  N.  Y.  IBl;  2  K.  S.  310,  H  *>>  M 
■nd  a  taEdm.  Zl»).    Bn  t  IMl.  pMt. 

g   1498.  MorlicaKee  cnnnat  aiaiDtain  aetloa. 

A  mortgnKee.  or  Ms   assignee  or  other  represent atlTe,   cannot 
maintain  such  an  action,  to  recover  the  mortgaged  prcmisea, 
3  It.  S.  SU,   )  ST  (2  Sdai.   321). 

I   14»9.  [Am'd,   IRW.]    Action   pamitit   be   initlBlnlned   for 

Such  an  action  can  not  he  niatntained  {n  a  ease  where  an  ac- 
tion for  doner  may  be  uiaintaiaied,  as  prescribed  \a  article  third 
of  tbiH  title:  iH' 

2.  Where  in  ajiy  city  the  real  property  conaiot  of  a  strip  of  land 
not  exceeding  ux  inc-hes  iu  width  npou  nhich  then-  standa  the 
exterior  ivall  ')f  a  bnitding  erected  iiartly  upon  wild  strip  and 
partly  upon  the  adjoining  lot,  and  a  building  has  hceu  erected 
upon  land  of  the  plHiulifF  abntting  on  the  snid  «-all,  nnlesH  said 
action  be  oomni(veed  vithin  one  year  after  tho  cnmplelum  of  the 
erection  of  such  Walt  or  within  one  year  after  the  first  day  of 
gepteinber.  eighteen  hundred  and  ninety-eight.  But  an  action  may 
be  maintaEned,  if  COTJinienced  within  the  further  period  of  one 
year,  for  the  recovery  of  dnmngcH  by  rotiwn  of  the  ereirtion  of 
euch  wall,  and  upon  the  sntisfm-llnn  of  the  jndfnnent  Tor  such 
damages  the  title  of  the  plainlill  to  such  strip  of  lnn<t  shall  thereby 
be  tranHterred  to  and  vest  in  the  defendant.  If  neither  nn  action 
of  ejectment  nor  an  action  for  the  recovery  nt  damages  be  brought 
within  the  period  hereby  limited  thi-refor,  the  person  in  posses- 
■ion  of  such  lands  shall  be  deemed  to  have  nn  easement  in  snid 
strip  of  land  so  long  as  the  said  wall  partly  erected  thereon  shall 
stand,  and  no  longer,  and  In  case  of  the  destruction  of  sitch  wnll 
the  owner  of  Bnch  strip  shall  have  the  same  right  to  tske  or  re- 
trover  the  possession  thereof  as  if  such  wall  bad  never  existed. 
BMIl«H.po«t;  L.IBW,r;li.91T.    Incffect  Sept.  I,  ISW. 

f    ISOO.    Separate    dcHoq    b>'    Joint    tennnt    or    tenant    til 

Where  two  or  more  persons  are  eiiliiled  to  the  poBsesHion  of  real 
property,  as  joint  tenants  or  tensuts  in  common,  o[ic  or  more  of 
them  niuy  lunintain  such  an  uction,  to  recover  his  or  their  un- 
divided ahnrce  in  the  property,  in  any  case  where  such  an  action 
might  be  maintajncd  by  all. 

I  1501.  [ABi'd,  ISBS.]  Granlc*  at  laads  held  adverarlr 
■lar  aMlntaln  aodon, 

Buch  an  action  may  be  maintained  by  a  grantee,  his  heir  or 
devlBee,  In  the  name  of  the  grantor,  or  bis  heir,  where  the  convey 
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tmce,  under  wbfcb  be  ciaimi,  ta  void  becauae  tlie  prgpert;  coa- 
Teyed  was  held  adversely  to  the  grantor.  The  nlaintiS  mmt  be 
alloired  to  prove  the  facte  to  bring  the  case  wiUiiD  tbU  section. 
Id  Bucb  an  nclion  a  judgment  against  the  plaintifF  Hhall  not 
award  cobIs  to  the  detendant;  but  where  tbe  defendant  Is  entitled 
to  coBta  as  prescribed  in  section  three  thonsiind  two  hundred  and 
twenty-nine  of  thiu  act,  they  may  be  taxed,  and  the  person  who 
maintained  the  action  in  tbe  plaintitF'a  name  may  b«  compelled 
to  pay  the  aame  aa  preicrlbed  in  aection  three  thousand  two  hun- 
dred aiid  forty-seven  of  this  act, 
Co.  Pnc,,  I  lU;  1  B.  8.  TW,  {  UT  (1  Bdm,  tM^. 

I  ISOX.  Amlnat  whom  KctloD  to  be  bromaht. 

Where  the  complaint  demands  judgment  for  the  immediate 
possession  of  the  property,  if  the  property  is  actuallx  occupied, 
the  occnptmt  thereof  must  be  made  defendant  in  the  action.  If 
it  is  not  BO  occupied,  the  action  mnst  be  brought  against  some 
person  exerclsins  acts  of  ownership  thereupon,  or  claiming  title 
thereto,  or  an  luterest  therein,  at  the  time  of  the  commeuwsKBt 
of  tlie  action. 
'       a  B.  8.  sot.  I  4  (2  Edm.  S13). 

I  1B03.  Who  mtmr  be  Joined  «•  detesdaata. 

In  either  of  the  cases  specifled  in  the  last  sectton,  any  other 
person  claiming  title  to,  or  the  right  to  the  poBBeseion  of,  the  real 
property  sought  to  be  recovered,  as  landlord,  remaiadcrmsn,  re- 
versioner, or  otherwise  adversely  to  the  pUiatm,  may  be  joined  u 
defendant  in  an  action  therefor. 

Bve  Co.  FnK.,  |(  118  ■ml  IWO. 

I   16M.   Wkea  BCttos    may   be  broackt   for   aOB-yayveat 

When  six  months'  rent  or  more  is  in  arrear,  upon  a  grant  re- 
serving rent,  or  upon  a  lense  of  real  property,  and  the  grantor  or 
lessor,  or  his  heir,  devisee,  or  assignee,  bas  a  subsisting  right 
by  taw  to  re-enter  for  the  failure  to  pay  the  rent,  he  may  maiutain 
an  action  to  recover  the  property  granted  or  demised,  without  any 
demand  of  the  rent  in  arrear,  or  re-entry  ou  the  property. 

1  B.  B,  DOS,  i  SO  (2  Edm,  &21). 

I  IROR.  Id.)  when  riBbt  of  re-eatry  la  reaerrod  tor  mat 
of  dUtreaa. 

Where  a  right  of  re-entry  Is  reserved  and  given  to  a  grantor  or 
lessor  of  roai  properly,  in  default  of  a  sufficiency  of  goods  and 
chattels  whereon  to  distrain  for  the  satisfaction  of  rent  due,  the 
re-entry  may  be  made,  or  an  action  to  recover  the  properly  de- 
mised or  grunted,  may  be  maintained  by  the  grantor  or  lessor,  or 
his  heir,  devisee,  or  assignee,  at  any  time  after  default  In  the  pay- 
ment of  the  rent;  provided  the  plainfilf,  at  least  fifteen  days 
before  the  action  is  commenced,  serves  upon  the  defendant  a 
written  notice  of  his  intention  to  re-enter,  personally,  or  by 
leaving  it  at  bis  dwei ling-house  on  the  premises  with  a  person  of 
Buitable  age  and  discretion:  or,  if  the  defendant  cannot  be  found 
with  due  diligence,  and  has  no  dwelling-house  on  the  premises, 
whereat  a  person  of  suitable  age  and  discretion  can  be  found, 
by  posting  it  in  a  conspicuous  place  on  the  premlaea. 

L.  1846,  cb,  2T1,  I  S  (1  Edm.  432),  im'd. 
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)   1B08.   AefloB'  KVAlast   tenant,  when  prmecAlnva  t«  ke 

At  aD7  time  before  final  Judgment  for  the  plaintifF  is  rsDdered, 
and  the  judgment-roll  la  filed,  in  an  action  brongbt  as  prescribed 
In  eltlicT  of  the  laat  two  sectiooB,  the  defendant  mny  paj  or 
tender  to  the  plaintiff  or  tua  attornej,  or  pay  into  court,  all  the 
Pent  then  in  arrear,  with  interest  and  the  cobIb  of  the  action  to 
be  taxed;  and  thereapon  the  complaint  mngt  be  dUmiased. 
AmuidlBg  S  B.  S.  SOe,  |  U  (2  BOm.  B21). 

I    lECOT.   Id.]   amoant   of  rent    ta    airear    to   ke    atKted   1> 

Id  BOcb  an  action,  a  rerdlct,  report,  or  dedsion  in  favor  of  the 
plalntiir,  muat  fix  the  amount  of  rent  In  erretr  to  the  plaintiff, 
or,  if  Jadgment  is  taken  by  defanlt,  the  amonnt  thereof  mnat  be 
aacertalned  hj  or  under  tbe  direction  of  the  court;  and.  In  either 
case,  it  mnat  be  stated  in  the  judmnent, 

I  1B0S.  Id.>  whca  poaaeaalOB  to  be  r«at«re4  to  datamdaat. 

At  any  time  within  »ix  montba  after  posaesaiou  of  the  pn^ert;, 

Jwaided  to  the  plaintiff  in  aucb  an  action,  baa  been  dehrered  to 
im  bf  Tirtae  of  an  executioa  iasued  upon  a  judgment  rendered 
therein,  tbe  defendant,  or  any  person  who  hag  ancceeded  to  his 
interest,  or  a  niorlgagee  of  the  lease,  or  of  any  part  thereof, 
who  was  not  In  posseasion  when  final  jadgment  waa  rendered, 
may  pay  or  tender  to  the  plaintiff,  or  his  executor,  adminiatratoi, 
or  attorney,  or  may  pay  into  court,  for  the  use  of  the  peraon  >o 
entitled  thereto,  tbe  amoant  of  rent  in  arrear,  as  stated  in  the 
judgment,  and  the  costs  of  tbe  action,  with  interest,  and  all 
other  charges  incurred  by  the  plaintiff. 

3  B.  8.  IMG,  I  33  (2  Edm.  CZl). 

I  ISM.  Tk*  ■««■. 

Witbio  three  months  after  making'  the  payment  or  tender,  the 
person  who  made  It,  or  his  represeuiatire,  may  apply  to  the  court 
for  an  order  that  poeaeaaioo  of  the  property  be  delivered  to  him; 
and  tberenpoD,  upon  proof  of  the  facts,  and  payment  of  the  sum 
due  by  reason  o(  rent  accrning  since  the  judgment  was  rendered, 
and  npon  compliance  with  all  other  terms  to  be  complied  with  by 
tbe  grantee  or  lessee,  lo  tbe  time  of  the  application,  the  court 
ntD«t  make  an  order,  directing  that  possession  of  tbe  property  be 
delivered  to  the  applicant,  who  shall  hold  and  enjoy  the  same, 
without  any  new  grant  or  lease  thereof,  according  to  the  terms  of 
the  original  grant  or  lease.  Notice  of  the  application  must  be 
■erv«d  upon  the  plaintiff's   attorney. 

3  B.  8.  sea.  M  »  ■ad  M  <3  Bdm.  D22). 

I  mo.  M.|  aaa  af  pFOpertr,  wbeK  act  •■  aBalnat  rant. 

If  poeaession  of  the  property  recovered  baa  been  delivered  to  the 
plaintiff,  by  virtue  of  nn  execution  issued  upon  a  judgment  in  the 
action,  the  order  must  provide  for  setting  off  the  sum  which  the 
plaintiff  has  made,  or  which  he  might,  without  wilful  neglect,  have 
made,  of  tbe  property,  during  the  possession  thereof,  against  the 
rent  accruing  after  the  judgment  was  rendered,  and  tor  re- 
imbursement to  the  applicant  of  the  balance,  if  any,  of  the  anm 
paid  into  court  by  him,  after  mahtng  tbe  set>ot[  prescribed  in  this 

M..  I  8*. 
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I    IGII.   Propertr    clnlmeit    In    uctloni    how   deiiarlbed 
eoiBplBlnt. 

The  complaiDt  miut  describe  the  property  claimed  v 
certninty,  by  settine  forth  the  name  ot  the  townshiji  or  irnci, 
and  the  number  ot  the  lot.  if  there  is  any,  or  in  some  other  appro- 
priate marner;  bo  that,  from  the  deBcriptioii,  poBBOBsion  ot  the 
property  claimed  may  be  delivered,  where  the  ploiutiS  ig  entitled 
thereto. 

a  B.  B.  S<M,  I  S  (2  Edm.  S13).  mn'd.    S««.  ■!».  |  lUC.'  igU. 
1    IBIZ.    Motion    fOF    plalDtllTB    Bttorney    to    nrodaoe   &la 
antboritr. 

A  defendant,  in  an  action  ia  recover  real  pronerty  or  (he  posBee- 
aion  thereof,  may,  at  any  time  before  nn^nerini;,  upon  an  affidaTit 
that  evidonce  of  the  ntithodfy  of  the  plalntifTB  attorney  to  eom- 
menee  the  action  has  not  been  served  upon  him,  apply,  upon 
notice,  to  the  court  or  judge  thereof,  for  an  order  direeliuf  tbe 
attorney  to  produce  such  evidence. 
ADendUw  UDd  «iiiMiUi]iitlii(  ||  II  hdiI  18.  3  B.  S. 

I  1818.  Order  tkerenpon. 

Upon  such  an  application,  the  court  or  judge  muBt,  in  a  proper 
case,  make  an  order,  requiring  the  plaintiff's  attorney  to  produce, 
SB  directed  therein,  evidence  of  hu  autboriiy  to  commence  the 
action,  and  staying  all  proceedings  therein,  on  the  part  of  the 


I  1B14.  BTidence  of  anlhoritr- 

Any  written  request  of  the  plaintiff  or  bis  agent,  to  the  plaintiff's 
attorney,  to  commence  the  action,  or  any  written  recognition  of 
bia  authority  so  to  do,  verified  by  the  afGdavit  ot  the  attorue;,  or 
any  other  competent  witness,  ia  sufficient  preaumpUTe  efidence 
ot  Biicb  anthonly. 

M..  1  att. 

1  IBIB.  When  oosler  (o  be  proved. 

Where  the  action  is  brought  by  a  tenant  in  common,  or  a  joint 
tenant,  against  his  co-tenant,  the  plaintiff,  besides  proving  his 
right,  must  also  prove  that  the  defendant  actually  ousted  him, 
or  did  some  other  act,  amounting  to  a.  total  denial  of  his  right. 

M..   I  ZT. 

I  ISIO.  Rule  -(Then  there  Kre  distlact  oec«p«.Klit. 

Where  there  are  two  or  more  defendants,  and  it  la  aliened,  in 
the  answer  of  either  of  them,  that  he  occupies  in  severalty,  or 
that  lie  and  one  or  more  ot  his  co-defendants  occupy  jointly,  one 
or  more  distinct  parcels,  and  that  one  or  more  other  detrndants 
possess  other  parcels,  in  severalty  or  jointly,  the  court  may,  in  its 
discretion,  upon  the  applicalion  of  the  plaiutiD,  and  upon  such 
terms  as  justice  requires,  direct  that  the  action  he  divided  into 
as  many  actions  as  are  necessary.  If  the  action  is  not  so  divided, 
and  it  appears,  upon   (be  trial,   that  the  nllernliou  is  true,  the 

SlaintiS  must,  before  the  evidcuce  is  dosed,  elect  against  which 
efendant  or  deteudnnis  he  will  proceed;  and  a  judgment  dismiss- 
ing the  couiplnint  must  thereupun  be  rendered,  in  favor  of  the 
ether  defendants. 
Id.,   I  29,    Id  >ub«Ii>D<«. 
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I  1K17.  Tke  Inst  aectlon  «n«Illled. 

The  last  Hection  does  not  apply  to  a  case,  where  two  or  more 
ilcfcDdaiitB  occupy  different  BpRrtmentB  in  a  building.  In  sncb  a 
riifc,  in  nn  actiun  to  recoTcr  tlie  bnildintr  and  its  curtilafcet  the 


I  1B18.  When  pltiatitt  nuty  reoaver  SiBBlnBt  one  defend- 
nnt  Bsbjevt  to  Fiskt*  of  otIiCH. 

Section  1516  of  tbis  act  does  not  ai^ly  to  a  chhc,  wbere  one  or 
more  dcfendantB.  anawertag  as  therein  prescribed,  hold  nnder 
ntiotlier  defendnot,  and  the  plaintiff  elects  to  procciMl  ngsinat  the 
tnlter,  gubjert  to  the  rights  nnd  inlereHts  of  the  fonnor.  In  alich 
a  ease,  the  proceedingi  nRnlnst  the  defendant  xo  nnswering  must 
be  stayed  until  final  Judgraent;  and  if  the  plaintiS  tecovera  final 
Jndfnnent  against  the  tfefendant,  under  whom  tbej  hold,  the 
judgment  op«ratee  as  a  transfer  to  the  plaiiitift  of  that  defendaut's 
risht,  title,  and  interest,  and  the  coats  of  the  defendant  or  deteud- 
auta  so  aniwering  ore  in  the  discretion  of  the  court. 

I  1S19.  Vvrdlot,  do.,  to  atatc  nature  of  pUtlntUTa  estate. 

A  Terdict,  import,  or  decision,  in  faror  of  the  plaintiff,  in  an 
action  spectfied  in  this  article,  must  specify  the  estate  ot  the 
plaintiff  m  the  property  recovered,  whether  it  is  In  fee,  or  for  life, 
or  tor  a  term  of  years,  stating  for  whose  life  it  is,  or  specifying 
the  duration  of  ttie  term,  if  the  estate  la  leaa  than  a  fee. 

I  IBSO.  BKpimtloo  o<  ylBlBtlira  HIIb  before  trial. 

If  the  right  or  title  of  the  plaintiff,  in  an  action  specitied  In  this 
article,  expires  after  the  commencement  of  the  action,  but  before 
the  trial,  nnd  he  would  have  been  entitled  to  recover,  but  tor  the 
expiration,  the  verdict,  report,  or  decision  must  he  rendered 
according  to  the  tact;  and  the  piniutiff  is  entitled  to  judgment  for 
his  damngcs  for  the  withholding  of  the  property,  to  the  time  when 
bis  right  or  title  ao  expired. 

3  B.  B.  SOS,  I  31  <2  Bdm,  SIS). 

I  IRXl.  Abatement  of  netlon. 

ITio  proTisions  of  title  fourth  of  chnpfer  eighth  of  this  act,  as 
applied  to  an  action  specified  in  this  article,  are  subject  to  the 
qualiflcation  that  the  court  may,  in  tta  discretion,  proceed  aa  i»«- 
•cribed  either  in  that  title  or  in  the  neit  two  sections. 

bbMltoled  ror  M.,  I  32.  and  L.  ISaE. 

I  IR2a.  Action  to  be  divided,  when  different  persona  aoe- 
«eed  to  dlCerent  paroels. 

Where,  apon  the  death  of  n  party,  different  persons  succeed 
to  the  decedent's  title  to,  or  interest  in,  different  distinct  parcels 
ot  the  property  sought  to  be  recovered,  the  court  may,  upon 
motion,  and  upon  such  terms  ns  justice  requires,  direct  that  the 
action  be  divided  into  as  many  nctiona  nn  are  necessary;  and 
that  the  successor  (o  the  tide  or  Interest  of  the  decedent,  to  or 
in  each  distinct  parcel,  be  substituted  as  plnintifl  or  defendant, 
as  the  case  reqnircs,  in  au  action  relating  thereto. 

I  1BS8.  M.|  when  different  peraona  aneeeed  to  real  prop- 
arty  nnd  to  renta  and  p'oflta. 

Where  the  plaintiff  spekn  to  recover  damages  for  withholding 
the  property,  and,  upon  the  death  of  a  party,  different  persons  sue- 
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ceed  to  the  decedent's  riiiht  or  liability  for  those  damaKei,  and  to 
hi*  title  to  or  Interest  in  the  property,  the  court  may,  uiion  motioo 
made  upon  notice  to  the  penous  to  be  affected,  and  upon  such  tenni 
ma  joitlce  requirea,  direct  the  action  to  be  divided  Into  two  ftctlonB, 
one  to  recover  the  posBeflKloa  of  the  property,  with  the  reilts 
and  profit!  thereof  n  ecru  Ins  after  the  accede  nt's  death,  tbe 
other  to  recorer  the  damages  accruing  before  bin  death;  and  that 
the  ancceBior  In  Interest  of  the  decedent,  with  respect  to  the 
cause  of  action  In  each  action,  be  subatitnted  as  plaintiff  or 
defendant  tberdn,  as  the  case  requires. 

Bnbctltntcd  for  S  R.  S.  Ill,  t  M  (3  Edm.  ItOf. 

I  1BZ4.  ESeot  of  JvdsmeBt  rendered  fttter  trial  at  laane 
at  teot. 

Except  in  a  case  where  it  is  otherwise  eipresel;^  prescribed  In 
this  act,  a  final  judgment  in  an  action  specified  in  this  article, 
rendered  upon  the  trial  of  an  issue  of  fact,  is  concliulve,  as  to 
the  title  estabtistied  in  the  action,  upon  each  party  againat 
whom  it  is  rendered,  and  every  person  claJming  from,  through, 
or  under  him,  by  title  accruing,  either  after  tbe  judgment-roll 
la  filed,  or  after  a  notice  of  tbe  pendency  of  the  atrtion  ia  filed  in 
the  proper  county  clerk's  oQice,  as  prescribed  in  article  ninth 
of  this  title. 

a  B.  8.  aoe,  l  M  (a  Bdm.  >17).  u  sni'd  br  L.  1M2.  ck.  WE. 
1  ISaS.  Mew  trlsl  m&r  t>e  vrKnted. 

The  court,  at  any  time  within  three  years  after  such  a  Judg- 
ment Is  rendered,  and  the  judgmeat-roll  is  filed,  upon  the  api<lica- 
tion  of  tbe  party  against  whom  it  n'as  rendeI^ed,  his  heir,  devisee, 
or  assignee,  aud  upon  paymcut  of  all  eoita.  and  all  damages^ 
other  than  for  rents  and  profits  or  for  use  and  occupation, 
awarded  thereby  to  the  adverse  party,  must  make  an  order 
vacating  tbe  judgment,  and  granting  a  new  trial  in  the  actiun. 
The  court  upon  a  like  application,  made  within  two  years  aftei" 
the  second  final  judgment  is  rendered,  and  the  judgmeut-roU  ia 
filed,  may  make  an  order  vacating  the  second  judgment,  atid 
graatiog  a  new  trial,  upon  tbe  like  terms,  if  it  is  sHtiitfied  that 
Justice  will  be  thereby  promoted,  and  the  rigblfi  of  the  parties 
more  satisfactorily  ascertained  and  establisbod.  Not  more  than 
two  new  trials  shall  be  granted  under  this  section. 

Id.,  I  3T,  (in'd  )>r  L.  ]8T8,  cb.  S«2.    sm  h  laos,  ]M«. 

I  1K2S.  Effect  of  JndKoieiit  br  defHuK,  etc. 
A  final  judgment  tor  the  plaintiff,  rendered  in  an  action  speci- 
fied in  this  article,  otherwiHe  than  upon  the  trial  of  an  issue  of 
fact,  is,  after  the  expiration  of  three  years  from  the  filing  of 
the  judgment-roll,  conclusive  upon  the  defendant,  and  every 
person  claiming  from,  through  or  under  bim.  by  title  accruing, 
either  after  the  Judgment-roll  is  filed,  or  after  a  notice  of  the 
pendency  of  the  action  is  filed  in  the  proper  county  clerk's 
office,  as  prescribed  in  article  ninth  of  this  title.  But  within 
five  years  after  the  judgment-roll  is  filed,  the  court,  upon  the 
application  of  tbe  defendant,  his  heir,  devisee,  or  assignee,  and 
upon  payment  of  all  coHts  and  damages  awarded  to  the  plaintiff, 
must  make  an  order  vacating  the  judgment,  and  granting  a 
new  trial,  if  it  Is  aatlBfied  that  jnatice  will  he  thereby  promoted. 
and  the  rights  of  the  parties  more  sntlsfaclorll;  ascertained 
and  established:  but  not  otherwise. 

M..   I  M.  403 
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1  15ZT.   Id.f  excepllon  In  cniri  ot  diakbllltr. 

In  a  case  specified  in  (he  last  section.  i(  the  defendant  ii,  nt 
the  time  oC  tbe  filing  of  the  judgment -roll,  either 

1,  Within  the  age  of  tiventy-one  yeara;  or 

If.  TnSane;  or 

3.  Imprtsoiuxl  on  a  criminal  charRe,  or  In  execution  npon  con- 
Tiction  of  a  criminal  offence,  for  i  term  less  than  for  life; 

The  time  of  snch  a  disability  is  not  n  pnrt  of  the  three  j-eara, 
specified  in  the  last  section:  but  such  a  defendant,  hia  heir, 
devisee,  or  assiKnec,  ma;  commence  an  action  for  the  recoTer; 
of  tbe  real  prujiertr  claimed,  at  any  time  nithin  tbrce  ye&n 
aiter  the  dieabllity  ceasefl;  but  not  Bfterwarde^ 

2  B.  B.  BOg,  t  se.    Sn,  alw,  II  3TG,  3SS  ind  13S1,  Biiti). 
I  1628.  Tbe   laat  tbrce  necUaaa  «K«llfted, 

The  last  three  elections  are  oot  applicable,  where  the  action  Is 
founded  upon  an  allegation  of  ivnt  in  arreoxi  or  in  a  case  to 
which  section  44!i  of  this  act  Is  applicable. 

t.  lS2ft.  PoaaeBBlon  not  to  be  ehnuBed  br  vacatlnv  of 
jMdsment,  exeeyl,  etc 

Where  the  plaintiff  has  talcen  possession  of  leal  property  by 
Tirtne  of  a  final  judgment,  bis  poBsession  shall  not  be  in  any 
way  affected  by  Uif  Tacatiug  of  the  jodgment,  eicept  as  pre- 
BCribed  in  section  1525  or  section  1526  of  this  act.  In  such  a 
case,  if  the  defendant  thereafter  recovers  final  jodRinent  in  the 
action,  It  mnst  awurd  to  him  the  restitution  of  the  possession 
of  the  properly:  and  be  may  bare  an  execution  thereupon  for 
the  deliTery  of  the  possession  to  him,  as  if  he  was  plaintiff. 

S  1B30.  RTldenc*  on  actv  trial. 

Upon  a'new  trial,  granted  as  prescribed  in  this  article,  the  de- 
fendant  may  show  any  matter  In  defence,  which  he  might  show 
to  entitle  him  to  recover  the  posseealon  of  the  property,  if  h« 
was  plaintiff  In  the  action. 

M.,  I  43. 

I  1S31.  IlsmascB  reeoTCFablrt  set-oil  by  detendant. 

Id  an  action,  brought  as  prescribed  in  thia  article,  the  piaiotiff, 
where  he  recovers  judgment  for  the  property,  or  posscHsion  of 
the  property,  is  entitled  to  recover,  as  damaBea,  the  rents  and 
profits,  or  the  value  of  the  use  and  occupation,  of  the  real  prop- 
erty recovered,  for  a  term  not  exceeding  six  years;  but  the  dam- 
ages shall  not  include  the  value  of  tbe  use  of  any  improvementa 
made  by  the  defendant,  or  those  under  whom  he  claims.  Where 
permanent  improvements  have  been  made,  In  good  faith,  by  the 
defendant,  or  those  under  whom  he  claims,  while  holding,  under 
color  of  title,  adversely  to  the  plaintiff,  the  value  thereof  mnst 
be  allowed  to  the  defendant,  in  reduction  of  the  damages  of  the 
plaintiff,  but  not  beyond  the  amount  of  those  damages. 
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!.  EicmpllOed   copj  of  Judpoenl  sen  ^  rcconlcd. 
f  IKSa.  When  sctlon  to*  iHtPtllloB  mar  be  bPonKlat. 

Where  two  or  more  pprnonB  hold  nnd  arp  In  posspssTon  of  rcnl 
property,  bb  joint  teDants  or  ns  tenants  in  common,  in  <lvbic^ 
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either  of  them  has  an  estate  of  inheritance,  or  for  life,  or  for 
rears,  anj  oue  or  more  of  them  may  maintain  an  action  for  tlje 
partition  of  the  propertr,  accordins  to  the  reapective  rifchte  of  the 
persona  interested  thneln;  and  for  a  sale  thereof,  if  it  appears 
that  a  partition  thereof  cannot  be  made,  without  great  prejudice 
to  the  oivners.  , 
3  B.  B.  3IT,  i  1  <2  Edm.  3291,  unl'd.    Bet  Rul«  «5,  M. 


I  I53S.  [Am'd,  18ST.)    Id.i  fer  mmliM 

Where  two  or  more  persons  hold  as  joint  tenuuts,  or  aa  tenants 
in  common,  a  vested  remainder  or  reversion,  any  one  or  more  of 
them  ma;  maintain  an  aetion  for  the  partition  of  the  real  prop- 
erty  to  which  it  attncbes,  according  to  their  respective  shares 
therein,  subject  to  the  interest  of  the  person  holding  the  particular 
estate  therein,  but  no  sale  of  the  premises  in  such  an  actiuD  shall 
be  made  except  hy  nnd  with  the  consent  in  writing,  to  be 
acknowledged  or  proved  and  certified  in  like  manner  as  a  deed,  to 
be  recorded  hy  the  person  or  persons  owning  nnd  holding  such 
particular  estate  or  eatnfes;  and  if  in  snch  nn  action  it  shall 
appear  In  any  stage  thereof  that  partition  or  enle  cnnnot  be  made 
without  great  prejudice  to  the  owners,  the  complaint  must  be 
dismissed.  The  dismissal  of  the  compluini,  as  licreiu  provided, 
shall  not  affect  the  right  of  any  party  to  bring  a  new  action,  after 
the  determination  of  such  particular  estate. 

L.  18ST,  ch.  esB. 


,__ - — , ,-.  ^-^  jt  be  brought 

l^  an  infant,  except  by  the  written  authority  of  the  surrogute  of 
the  county  in  which  the  property,  or  a  part  thereof,  is  eiinnied. 
The  autborily  shall  not  be  given,  unless  the  surrogate  Is  satisScd, 
by  affidavit  or  other  competent  evidence,  that  the  interests  of  the 
infant  will  he  promoted  by  briuiring  the  action.  A  judgment  for 
a  partition  or  sale  shall  not  be  rendered  In  such  an  action,  unless 
the  court  is  satisGed  that  the  interests  of  the  infant  will  be 
promoted  thereby,  and  that  fact  is  expressly  recited  In  the  judg- 

L.  18t3,  cli.  37T,  II  1  ■»!  2,  imd. 

I  16SB.  OnardluB  sd  lltemt  hoir  apvlnled. 

A   guardian    ad    litem   for   an    infant    party,   in  an  action  for 
partition,  can  be  appointed  only  by  the  court. 
Id.,  Ukd  3  n.  B.  SIT,  I  :  (2  Bdm.  B2e>,    Sec.  it»,  |  4TE,  antF. 

I  isae.  [Am'd,  18S4.]    Seeurltr- 

The  secority  to  he  given  hy  the  guardian  ad  litem  for  an  infant 
party,  in  an  action  for  partition,  must  be  a  bond  to  the  people  of 
this  State,  executed  by  him  and  one  or  more  auretiea,  as  the 
court  directs,  in  a  snm  iiied  by  the  court,  conditioned  for  the 
faithful  discharge  of  the  trust  committed  to  him  ns  guardian,  and 
to  render  a  just  and  true  account  of  his  guardianship.  In  any  court 
or  place,  when  thereunto  required.  The  bond  must  be  filed  with 
the  clerk,  before  the  guardian  enters  upon  the  •xePUtion  of  his 
duties;  and  it  cannot  be  dispensed  with,  although  he  Is  the  general 
cnardian  of  the  infant 

3  B.  8.  S17,  H  S.«Dd  *  (2  Bam.  SM).  iiu'i];  L.  1884,  ck.  «0i.  Bet  Bull  4. 
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I  IBST.  WkcB  heir  mnr  malnlalB  actlva  far  yarUUoB  cf 
dcTlacil  vraperly. 

A  penon  clalmiDg  to  be  entitled,  a*  a  joint  tenant  or  a  tennot  la 
commoD,  br  reason  of  bis  bciug  aa  heir  of  n  |ierisoii  who  died, 
holding  and  in  posseBBiou  of  real  property,  may  maintain  an  ac- 
tion for  the  partition  (hereof,  whether  he  is  In  or  out  of  possoiBion, 
notwlthstaauinK  au  ajiparent  deTise  thereof  to  another  by  the 
deeeilont,  and  posaesaion  under  such  a  devise.  But  In  aueh  an 
action,  the  (ilalntiff  must  alU'ge  and  establish  that  the  apparent 
devise  ia  void. 

L.  18U,  cb.  238,  i  3  (4  Bdm.  S04), 

I  1B38.  tAm'd,  1896,  180T,  1886.]    Wbo  mtlMt  »c  |i«rtl«B. 

Kver^  person  haviug  an  anUivided  share,  In  posseiution,  or 
otberwiee,  in  the  property,  as  tenant  in  fee,  for  lite,  by  the 
courtesy,  or  for  years;  every  person  entitled  to  the  reversion,  re- 
mainder or  inheritance  of  an  undivided  share,  after  the  deterntiua- 
tion  of  a  particular  estate  therein:  (A'ery  person  who,  by  any  c<iu- 
tingency  contained  in  a  devise  or  grant,  or  utbcrviae,  ia  or  may 
l>ecome  entitled  to  a  beneficial  interest  in  au  undlvid<-d  share 
thereof;  every  iierson  having  an  inchoate  right  of  dower  du  au 
undivided  share  in  the  property:  and  every  person  having  a  right 
of  duwer  in  the  property,  or  any  part  thereof,  which  baa  not 
beeu  admeoHiin'd,  mast  bo  made  a  party  to  an  acliun  for  a 
partition.  But  no  person,  other  thaii  a  joint  tenant,  or  a  tenant 
in  common  ot  the  prni>erty,  ahall  be  a  plaintiff  In  the  notion. 
Whenever  an  action  for  the  partitiou  of  real  properly  shall  be 
bronght  before  the  expiration  of  three  years  from  llie  time  when 
tetters  of  administration  or  letters  testamentary,  as  the  case  may 
be,  shall  have  beeu  issued  upon  the  estate  of  the  decedent  from 
whom  the  phiintiff's  title  is  derived,  the  executors  or  admluistratore, 
as  the  case  may  be,  If  any,  of  the  estate  of  naid  decedent,  shall 
be  made  parties  defendant.  In  case  do  executor  or  ndministrator 
of  such  decedent  shall  have  been  appoiuteil  ut  the  time  said  action 
is  begun,  that  (act  shall  be  alleged  in  the  complaint.  The  ciecutora 
or  administrators,  if  any,  as  the  ease  may  be,  of  a  deceased 
person,  wbo.  It  living,  should  be  a  party  to  snch  action,  shall  be 
made  parties  defendant  therein,  and  in  case  no  eiecutor  or  admin- 
istrntor  of  such  deceased  person  shall  have  been  appointed  that 
tact  shall  be  alleged  in  the  complaint.  Where  the  interliicutorj' 
judgment  directs  a  sale  of  the  premises  sought  to  be  partitioned, 
or  of  some  part  thereof,  the  judgment  may,  in  the  discretion,  of 
the  court,  direct  that  the  premises  so  sold  pursuaut  to  snch  inter- 
locutory judgment  shall  be  free  from  the  lien  of  every  debt  at 
such  decedcut  or  decedents,  except  debts  which  were  a  lien  upon 
the  premises  before  the  death  of  such  decedent  or  decedents. 
When  Ihc  action  is  brought  before  three  years  have  elapsed  from 
the  granting  of  such  letters  of  administration  or  letters  testa- 
mentary, as  the  case  may  be,  upon  the  estate  of  the  decedent 
from  whom  the  plaintiff  derived  his  title,  and  the  iuterlocutOTT 
judgment  directs,  as  above  provided,  thai  the  premises  shall  be 
sold,  fn-e  from  the  lien  of  debts,  the  final  judgment  shall  direct 
tbac  the  proceeds  of  Che  sale  renuiniiue  after  tite  payment  of 
the  costs,  referee's  fees,  expcnMes  of  sale,  taxes,  nssesHments, 
water  rates,  and  liens  pstiiblished  before  the  death  of  lhe*dece- 
dent,  in<'luding  any  aiiiu  allowed  to  a  widow  In  satinfaction  nf 
her  right  of  dower,  therein  directed  to  be  paid,  be  forthwith  paid 
into  court  by  the  referee  making  snch  sale  by  depoalting  the 
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um»  with  the  county  treAsurer  of  the  eoii&ty,  In  which  the  trial 
of  the  HctloD  is  placed,  to  the  credit  of  the  partieB  entitled  thereto, 
to  await  the  further  order  in  the  pceaiises.  Where  the  action 
Ib  bruugbt  before  three  years  have  elapsed  froia  the  grantiiig  of 
letters  of  admin iBtiatioD  or  letters  tcatamentarr,  as  the  case  may 
he,  upon  the  estate  of  a  deceased  persoD,  who,  if  liTing-,  should 
be  a  party  to  the  action,  aud  the  interlocutory  judgment  directs, 
as  above  provided,  that  the  premises  shall  be  sold,  free,  from  the 
lien  of  debts,  the  final  judgment  shall  direct  that  the  share  of 
the  proceeds  of  such  sale,  which  would  bare  been  his,  if  living, 
jaid  into  court  by  such  referee,  by  depositing  the  same  with 
1  county  treasurer,  to  await  the  further  order  in  the  prem- 
isea.  Upon  the  certificate  of  the  sarrocate  of  the  county  of  which 
the  decedent  waa.  at  the  time  of  his  death,  a  resident,  showing 
that  three  yenra  have  elapsed  since  the  issuing  of  letters  toata- 
meutary  or  letters  of  admitiistratioo,  as  the  case  may  be,  upon 
the  estate  of  said  decedent,  and  that  no  proceedings  tor  the  mort' 
gage,  lease  or  sale  of  the  real  property  of  said  decedent  Sor  the 
payment  of  his  debts  or  funeral  expenses,  or  both,  is  pending, 
and  upon  the  certiGeate  of  the  county  clerk  of  the  comity  where 
the  real  property  sold  under  the  interlocutory  judgment  is  located, 
showing  that  no  notice  provided  for  in  section  twenty-serea 
hundred  and  fiftj  -  -.  -         .-      -   -•   ..  -■         ■- -      ,.-.- 

filed   in  his   office.    .__ 

made  shall,   upon   the  applici ._   _ 

make   an   order  directing   the  county  t  .    . 

party  from  said  deposit,  the  amount  to  which  he  Is  entitled 
nnder  the  said  tinal  judgment,  with  the  uccomalatioa  thereon, 
,  less  the  fees  of  said  county  tieasarer.  Any  party 
I  action  may,  at  any  time  after  final  judgmrtit,  upon 
notice  to  the  eiecutore  cr  administrators  of  the  decedent  from 
whom  the  party  applying  derived  his  share  'or  Interest,  apply  to 
the  court  in  which  said  action  is  pendiiiB  for  leave  to  withdraw 
the  deposit  or  share  of  the  deposit,  adjudged  in  the  final  judgment 
to  belong  to  him;  and,  upon  said  application,  the  court  may,  in 
Its  discretion,  make  an  order  directing  the  county  treasurer  to 
pay  over  to  said  party  Hie  deposit,  or  the  share  of  the  deposit,  ad- 
judged in  the  final  jodgment  to  belong  to  him,  but  naid  order  shall 
aot  be  made  until  said  party  so  applying  shall  have  furnished 
a  bond  to  the  people  of  the  state  of  New  York  in  the  penalty  of 
twice  the  amount  of  the  deposit  sought  to  be  withdrawn,  with 
two  or  more  good  and  sulBctent  sureties,  approver!  by  the  judge 
or  justice  of  the  court  making  such  order,  and  filed  with  such 
approval,  in  the  office  of  the  clerk  of  the  county  in  which  such 
action  Is  pending,  to  the  effect  that  the  snid  party  so  withdrawing 
■aid  deposit  will  pay  any  and  all  claims,  not  exceeding  the  amonnt 
of  said  deposit,  when  thereunto  required  by  order  of  the  court 
or  by  order  of  the  surrogate  or  of  the  surrogate's  court  in  a  pro- 
ceeding to  mortgage,  lease  or  sell  the  real  property  of  Hti(-li  dece- 
dent. But  where  final  judgment  shall  be  rendered  in  any  action 
for  partition  after  three  years  have  elapsed  from  (he  granting 
of  letters  of  administration  or  letters  teatamentHry.  ns  t!ie  enae 
may  be,  upon  the  estate  of  the  decedent  from  whom  the  plain- 
tiff derived  title,  and  the  premises  nhatl  have  been  sold,  free  from 
the  Hen  of  debts,  as  above  provided,  then,  upon  producinB  to  the 
conK  the  certificate  of  the  surrogate  of  (he  county  of  which 
the  de«edent  was  st  the  time  of  his  death  a  resident,  showing 
that  three  years  have  elapsed  since  the  issuing  of  letters  of  ad- 


a , 
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mtnlBtratton  or  letters  testamentary  as  the  case  may  he  wpon 
the  estate  of  saiiJ  decedent  and  that  no  proceeding'  for  the  tnort' 
laKe,  lease  or  sale  of  the  real  propertfof  the  decedent  for  the 
payment  of  hla  debts  or  fnneral  expp^iBcs  or  both  is  iiendin^;  and 
upon  the  certificate  of  the  clerk  of  the  connty  where  the  real 
property  sold  under  the  interlocutory  judgment  is  located  show- 
ing that  no  noitee  provided  for  In  section  twenty-seTen  hnndred 
Bud  flfty-one  of  the  code  of  civil  procedure  has  been  filed  in 
hlB  otBce  the  court  rendering  ttie  final  juilgnicnt  pholi  direct  the 
payment  of  the  different  shares  to  tlie  Severn!  pnrtlee  entitled 
thereto:  except  thnt  the  share  of  a  deceaued  person,  who  if 
living,  should  be  a  party  to  the  action  shall  he  paid  into  court 
as  above  provided,  itnless  three  years  ha»e  also  elapsed  sjnee 
the  granting  of  lettera  of  administration  or  letters  testnmentnry, 
as  the  case  may  be,  upon  the  estate  of  said  Inst  meutioned  de- 
ceaaed  person,  and  ItVo  certificates  of  the  surrogate  and  county 
clerk  are  produced  to  the  court. 
L.  UKch.  777:  L.  Isn.cb.TKi  L.  I9R,<».  1«.    IntSeetHk-chll.  laS. 

1  ISSB.  lAm-a,  1892.]    Who  mar  he  »>«•  mmrUtK. 

The  plaintiff  may,  at  his  election,  make  a.  tenant,  by  the  cur- 
tesy, for  life,  or  for  years,  of  the  entire  proaerty,  or  wboeter 
may  be  entilled  to  n  contingent  or  vested  remainder  or  reversion 
in  the  entire  property,  or  a  creditor,  or  other  person,  having  a 
lien  or  interest,  which  attaches  to  the  entire  property,  a  defend- 
ant in  the  action.  In  that  cose,  the  tiiial  judfcmeut  Juay  either 
award  to  such  a  parly  his  or  her  enlire  right  and  interest,  or 
the  proceeds  thereof,  or  where  the  right  or  interest  is  contingent 
direct  that  the  proceeds  or  share  thereof  be  substituted  for  the 
property  and  invested  for  whoever  may  eventunlly  be  entitled 
thereto,  or  may  reserve  and  leave  unaffected  his  or  her  right  and 
interest,  or  any  portion  thereof.  A  person  specified  in  this  Bee- 
tiou,  who  is  not  made  a  party,  is  not  affected  by  the  Jadgment 
in  the  action. 

2  R.  S..  I  an,  am-d;  L.  1882,  cli.  BSI. 

f  IS40.  I4.|  KM  t»  persona  havlBK  llean. 

The  plaintiff  may,  at  bis  election,  make  s  creditor,  haTlDg  a 
lien  on  an  undivided  share  or  interest  in  the  property,  n  defend- 
ant in  the  action.  In  that  case,  he  must  »ct  forth  the  nature  o* 
tho  lien,  and  snedfy  the  share  or  interest  to  which  it  attaches. 
If  partition  of  the  property  is  made,  the  lien,  whether  the  creditor 
Is  or  is  not  made  n  party,  shall  thereafter  attach  only  to  the 
share  or  interest  BHsiftned  to  the  party  upon  whose  share  or  Inter- 
est the  lien  attached;  which  must  be  first  charged  with  ita  Just 
proportion  of  the  costs  and  expenses  of  the  action,  In  preleceacc 
to  the  Iteu. 

Id.    V  B  and  ».  ind  U  1830,  eh.  S20,  }  11(1  Mm.  S2T).  mm'd. 
40T 
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I  1B4I,  P««Tlalon  wfeere  *  Rartr  la  ankmowm. 

Wber«  a  defendant  having  a  share  or  lotereat  Id  ihe  ptopertj 
to  nDbnonm,  or  where  his  name  or  pairt  of  hla  name  i»  UDknown, 
and  the  •nmmoDi  is  served  apoa  fafcn  by  publication,  or  withont 
th«  State,  purBDBnt  to  an  order  for  that  purpose,  aa  preeciibed 
in  article  second  of  tilie  first  of  chapter  &CUi  of  this  act,  the 
notice  subjoined  to  the-  copy  of  the  summons  aa  published,  or 
served  therewith,  must,  In  addition  to  the  matters  r«qiiir(!d  ia 
that  article,  state  briefly  the  object  of  the  action,  and  contaia  a 
brief  descri;itlon  of  the  property^ 

Vt..  I  la.  Ill  Riliatiingei  laDnUlns  tbs  law  >■  iwttlHl  In  Ml  N.  Y.  SM. 

I  IIMX;  CoAiplalnt  to  stale  latereats  of  pardes. 
The  complaint  must  describe  the  property  with  Common  cer- 
talntr,  and  mast  specify  the  rights,  sliares,  and  interests  therein 
of  all  the  parties,  as  Far  as  the  same  are  known  to  the  plaintiff. 
I(  a  party,  or  the  share,  right,  or  interest  of  a  party,  is  unknown 
to  the  plaintiff:  or  if  a  share,  right,  or  interest  is  uncertain  or 
contingenti  or  if  the  ownership  of  the  Inheritance  depends  upon 
«n  executory  devise;  or  W  a  remniniler  is  a  contingent  remainder, 
•o  that  the  party  cannot  be  named;  that  tict  must  aim  be  stated 
In  the  complaint. 

Id..  I  B,  nM.  1  and  3.  and  I  T.  mnaoILdated. 
I  IIMS.  Tltl«  of  yartlea  nar  bo  IrlcO. 

The  title  or  interest  of  the  plaintiff  in  the  property,  rh  stated 
tn  the  complaint,  may  be  controverted  by  the  answer.  The  title 
OF  Interest  of  any  detendnnt  In  the  property,  as  stated  in  the 
complaint,  may  also  be  controverted  by  his  answer,  or  the  answer 
of  any  otiier  defendant;  and  the  title  or  Interest  of  any  defend- 
ant, as  stated  in  his  answer,  may  be  controverted  by  the  answer 
of  any  other  defendant,  A  defendant,  thns  controverting  the 
title  or  interest  ot  v.  co-defendant,  must  comply  with  section  521 
of  this  act.  The  Issues,  joined  as  prescribed  in  this  section, 
must  be  tried  and  determined  in  the  action. 

t  B.  a.  SSO.  H  IS  Knii  le  a  eOm.  am),  am-d.    Sm  H  BS  and  12M,  aaU. 

I  1B44.  Isanea  of  fact  triable  br  Jarr> 
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1  1S4S.  ^'ken  title  to  be  BHiertBlned  by  the  eoart. 

Where  a.  defeadant  has  made  defnult  in  appearing  or  pla&dlD?, 
or  where  h  piirty  is  an  Infant,  the  conrt  niiist  ascertaiu  the  rights,. 
■hares,  and  interpBts  of  the  neveral  partie*  in  the  property,  by 
A  reference  or  otherwise,  liefore  interlocutory  judgmeat  is  ren- 
dered in  the  action. 

2  K.  S.  310.  I  3  Slid  pin  oC  I  23.  am-d.    Bee 'Bale  M. 

I  1B46.  Interloentorr  JndBiueiit. 

The  interlocutory  Judgment  must  declare  what  is  the  right, 
■hare,  or  interest  of  each  party  in  the  property,  ns  far  aa  the 
same  has  been  aBcertnine<i,  and  must  determine  the  rights  oi  the 
parties  therein.  Where  it  is  found,  by  the  verdict,  report,  or  de- 
cision, or  where  it  nnpeara  to  the  court,  upon  an  application  for 
judftment  in  favor  oi  the  plaintiff,  that  the  property,  or  any  part 
thereof,  is  so  circumstanced  that  a  partition  thereof  caODOt  be 
made  without  great  prejudice  to  the  owners,  the  interlocutory 
Judgment,  except  as  otherwiae  eipressly  presented  in  this  or* 
tide,  rnilBt  direct  that  the  property,  or  the  part  thereof  which  ji 
eo  circnmHlnnced,  be  sold  at  public  nnclion.  Otherwise,  an  in- 
terlocutory judgment  in'  favor  of  the  plaintiff,  must  direct  that 
partition  be  made  between  the  parties,  according  to  their  re- 
spective rights,  shares,  and  interests, 

8«  Id.,   It  23.  24  and  SI. 

I  IIMT.  Partial  partition)  wbea  nutde. 

Where  the  right,  share,  and  interest  of  a  party  has  been  as- 
certained ani)  determined,  and  tbe  rights,  ahares.  or  interests  of 
the  other  parlieti,  as  between  themselves,  remain  unascertained 
or  undetermined,  an  interlocutory  judgment  for  a  partition,  en- 
tered as  prescribed  in  the  iagt  section,  must  direct  a  partition,  aa 
between  the  party  whose  share  hns  been  so  determined  and  the 
other  parties  to  the  action.  Where  the  rights,  shares,  and  In- 
terests of  two  or  more  parties  have  been  thus  ascertained  and 
determined,  the  interlocutory  judgment  may  nlao  direct  the  par- 
tition among  them  of  a  part  of  the  property,  proportionate  to 
their  Bggregnte  sfiares.  In  either  case,  the  court  may.  from  time 
to  lime,  as  the  other  rights,  Hhares,  and  interests  nrp  ascertained 
and  determined,  render  an  interlocutory  judgment,  directing  the 
partition,  in  like  manner,  of  the  remainder  ot  tbe  property. 
Where  an  interlocutory  judgment  is  rendered,  in  a  case  speci&ed 
In  this  flection,  the  eniirt  may  direct  the  action  to  be  severed,  and 
final  judgment  to  be  rendered,  with  respect  to  the  portion  of  the 
property  set  apart  to  the  parties,  whose  righln,  shares,  and  Intei^ 
esls  are  determined,  leaving  the  action  to  proceed  as  against  the 
other  parlies,  with  reepeet  to  the  remainder  of  the  property:  and 
if  necessary,  the  court  may  direct  that  one  of  those  parties  be 
substituted  as  plnintieT. 
L.  1S4T,  cb.  430,   11  I.  2  (4  Edm.  Sin). 

I  1S4B.  Sbares  nmr  be  set  oK  In  eowuoa* 

Where  two  or  more  partiep.  to  nn  action  for  partition,  make  It 
appear  to  the  court,  that  they  desire  to  enjoy  their  shares  i" 
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nS  to  them  their  shares  of  the  real  property  partitioned,  without 
partltloD  as  betneea  themaelvea,  to  be  held  b;  them  in  common. 
1,.  IMT.  cfa.  4S0,  I  t. 

I  11149.  AppAlntiaeiit  ot  eominlMiloiicrB. 

Where  the  interlocntorj  judgment,  in  an  action  for  partition, 
directs  a  partition,  it  must  deslEDste  three  reputable  and  disin- 
terested freeholders  aa  commiBsioaers,  to  make  the  partition  ao 

directed. 
3  R.  8.  S31,  I  X  (2  Edm.  S31). 

I  ISSO.  OonmlaBloucra  to  be  bwofb,  e««. 

Each  ot  the  commlMloners  must,  before  entering  npon  the  exe- 
cution of  his  duties,  subscribe  and  tnlie  an  oath  before  an  officer 
■peciGed  in  section  842  of  this  act,  to  the  efFect  that  he  will 
faitltfullf,  hoDeatly  and  impartially  discbarge  the  traet  reposed  in 
bim.  Each  commituiooer's  oath  must  be  filed  with  the  clerk, 
before  he  eaters  upon  the  exocntion  of  his  duties.  The  court 
may,  at  any  time,  remove  either  of  the  commiaslonerg.  If  ritber 
of  them  dies,  resigns,  neglects  or  rcfasea  to  serTe,  or  la  removed, 
the  court  mar,  from  time  to  time,  b;  order,  appoint  another  per- 
■on  in  hia  place. 

U.,  If  39,  IT.    Bee  I  ISOB.  port. 

i  IftSl,  Id.)  whea  to "-t  paFtltlas, 

The  commlseionerB  must  forthwith  proceed  to  make  partition, 
aa  directed  ^j  the  Interlocntory  jadgment,  anleas  it  appears  to 
them,  or  a  ■majority  of  them,  that  partition  thereof,  or  of  a  par- 
ticular lo^  tract,  or  other  portion  thereof,  cannot  be  made,  withont 
great  prejadice  to  the  owners;  in  which  case,  they  must  make  a 
written  report  of  that  (act  to  the  court. 
Id.,  I  38. 

I  IBBS.  Partltloni  how  made. 

Id  making  the  partition,  the  commisBioners  muat  divide  the 
property  into  distinct  parcels,  and  allot  the  severat  parcels  thereof 
to  the  respective  parties,  gnality  and  qaautity  being  relatively 
considered,  according  to  the  respective  ritthts  and  intereits  of  the 
parties,  as  fixed  by  the  interlocntory  judgment.  They  must  desig- 
nate the  several  parcels  by  posts,  stones,  or  other  permanent 
monnmenta.  They  may  employ  a  aurveyor,  with  the  necessary 
assiatants,  to  nid  them  in  so  doing. 
Id.,  i  2S. 

I  11X8.  PrOTlatan  -wliere  there  !■  B  partlenlur  eatafe. 

Where  &   party  has  a  right  of  dower  in   the  property,   or  s 

Enrt  thereof,  which  has  not  been  admeasured,  or  has  an  estate 
y  the  curtesy,  for  lite  or  for  years.  In  an  undivided  share  of  the 
property,  the  commissioners  may  allot  to  that  party  Ills  or  her 
■hare  of  the  property,  without  reference  to  the  duration  of  the 
estate.  And  they  may  make  pBrtition  of  the  share  so  allotted  to 
that  party,  among  the  parties,  who  are  entitled  to  the  remainder 
or  reversion  thereof,  to  bf  enjoyed  by  them  upon  the  determiua- 
tioQ  of  the  particnlar  eatate,  where,  in  the  opinion  of  the  conr 
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1   be  made  witliout  prejudice  to 

1  MUM.  Report  of  eanmlailonern. 

AU  the  commissioners  must  meet  together  in  the  performeoce 
of  any  of  their  duties:  but  the  nets  of  n  majority  so  met  are 
valid.  They,  or  a  majority  of  them,  must  make  a  ful!  report  of 
their  proceedings,  under  their  hands,  speeifylng  therein  tlie  man- 
ner in  which  they  have  disclinrgcd  their  trust,  describing  the  |>rop- 
erty  divided,  and  the  share  or  interest  in  a  slinre,  allotted  to 
each  party,  with  the  quantity,  courses,  and  distances,  or  other 
particular  description  at  aacb  share,  and  a  descriptifin  of  the 
posts,  stones,  or  other  monuments:  and  speeifyinK  the  items 
of  tbetr  charges.  Their  report  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a.  deed  to  he  recorded,  and  must 
be  filed  In  the  office  of  the  clerk. 

2  B.   S.   S22.  II  an,  SI,   B3  (2  Edm.   J31). 
I  ISSB.  Fees  nnS  civeHBes. 

The  fees  and  expenses  of  the  commissioners.  Indndinic  the  ex- 
peufe  of  a  survey,  when  it  is  made,  must  he  taxed  uoder  the  direc- 
tion of  the  court:  and  the  amount  thereof  must  be  paid  by  the 
plaiotilT,  and  allowed  as  part  of  his  costs. 

Id.,  I  32;  Bmllh  v.  Brudatreft.  B  Cow.  Si3. 

I  1B8S.  ConflrnliiB  or  iMtMav  amide  report. 

The  court  must  condrra  or  set  aside  the  report,  and  nay,  if 
1_. commisslonerBi   who   must   proceed   aa 


—   ,  which   is  binding 

and  conclusive  upon  the  following  pcrsonsi 

1.  The  Plaintiff;  each  defendant  npon  whom  the  sninmons  waa 
served,  either  personally,  or  without  the  Stole,  or  by  publication, 
pursuant  to  an  order  obtained  for  that  purpose-,  as  prescribed  In 
chapter  fifth  of  this  act:  nnd  the  lesal  represputntives  of  each 
party,  specified  In  this  subdivision.  So  much  of  section  445  of  thia 
act,  aa  requires  the  court  to  allow  a  dercndnnt  to  defend  an  ac- 
tion, after  final  judgment,  does  not  apply  to  an  action  for  par- 
tition. 

2.  Each  person  elalmine  from,  through,  or  under  such  a  party, 
by  title  accruing  after  the  tiling  of  the  judgment -roll,  or  after 
the  Sling,  in  the  proper  county  clerk's  office,  of  a  notice  of  the 
pendency  of  the  action,  as  prescribed  In  article  ninth  of  this  title. 

3.  Each  person,  not  in  being  when  the  interlocutory  Judgment 
Is  rendered,  who,  by  the  happening  of  any  conlingency,  beeomea 
afterwards  entitled  to  a  beneficial  interest  attaching  to,  or  aa 
•ctate  or  interest  in,  a  portion  of  the  property,  the  person  first 
entitled  to  which,  or  other  virtual  representative  whereof,  waa  a 
party  specified  in  the  first  subdivision  ot  this  section. 

Bat  this  section  does  not  apply  to  a  parly,   whose  right  and 

Interest  are  eiprewly  reserved  end  lett  unaffected,  aa  pKacrlbcd 

4» 
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in  section  IG39  of  this  act,  or  to  a  iieraon  clainting  from,  tlirougti, 
or  under  such  a  party.  , 

S  K.  S.  322.  I  35,  ■m'd.    B«e  |  MS,  Bote,  ind  |  ISE,  Co.  Pnw. 

I  1058.  JadsBcnt  m 

The  final  judgment  n  ...  

who  ia  entitled  to  poBsegsion  of  a  diatinct  parcpl  allotted  to  him, 
be  let  into  the  poaseBsloii  thereof,  either  immediate];,  or  after  the 
determlnatioD  of  the  particular  estate,  ua  the  case  requirea. 
B»  I  ino.  poM. 

1  IRDO.  Coals  I  hon  swarded.  Id,|  asBlnst  nmlcaoiTM 
paptlcB. 

The  final  judgment  for  the  partition  of  the  property,  muat  also 
Award,  that  each  defeadant  pay  to  the  plaintiff  hii  proportion  of 
the  plaintifTa  costB,  including  the  extra  allowance.  The  sum  to 
be  paid  by  each  .nubt  be  hxed  by  the  court,  according  to  the  re- 
u)ectlv?  righta  of  the  pnrtiea,  and  specified  in  the  judgment.  If  a 
defendant  is  unknown,  hla  proporlion  of  Ibe  cosIh  muat  be  fixed 
•nd  Bpeciued  in  like  m.tnner.  An  execution  agalnat  an  uuhDOvrn 
defendant  may  be  issued  to  collect  the  costa  awarded  ogainat  him, 
as  If  be  was  named  in  the  Judgment:  and  'lis  right,  share,  or 
interest  iu  the  properry  may  be  sold  by  virtue  thereof,  as  If  he 
was  named  in  the  execution.  . 

2  B.  S..  I  72.  *m'd. 

f  1500.  Sale  of  vroperty)  wbea  directed. 

It  the  conimiaeioners,  or  a  majority  of  them,  report  that  the 
property,  or  n  particular  lot.  tract,  or  other  portion  thereof,  is  so 
drcitmstancpd,  that  a  partition  thereof  cannot  be  made,  without 

Sent  prejudice  to  the"  owners  thereof,  the  court,  If  it  ia  satislied 
\t  the  report  is  Just  and  correct,  may  thereupon,  except  as  other- 
wise expressly  prescribed  in  this'  article,  modify  the  interlocutory 
Judgment,  or  render  a  aupplementai  interlocntory  judgment.  r«- 
dting  the  facta,  and  directing  that  the  property,  or  the  distinct 
parcel  thereof  so  clrcumHtnuced.  be  sold  by  a  referee,  designated 
In  the  Judgment,  or  by  the  shprlff. 

Id.,  II  ST  iDd  ei.    See  fiulei  71  toU  72. 

I  15«1.  RefercBoe  to  lni|alre  urn  to  eredltora. 
Before  an  interlocutory  judgment  (or  the  sale  of  real  properly 
ta  rendered,  in  an  action  for  partition,  the  court  must,  either 
with  or  without  application  by  a  party,  direct  a  reference,  to 
ascertain  whether  there  is  any  creditor,  not  a  party,  who  has  a 
lien  on  the  undivided  share  or  interest  of  any  parly.  But  the 
court  may  direct  or  dispense  with  such  a  reference.  In  its  dis- 
cretion, where  a  parly  producea  a  search,  certified  by  the  clerk,  or 
by  the  clerk  and  register,  as  the  case  requires,  of  the  county 
where  the  property  is  sltHnteil;  and  it  nfipears  therefrom,  and  by 
the  nflidayris.  If  any,  produced  therewith,  that  there  is  no  such 
oatatandiog   lien. 

Id.,  I  12.  >■  ■m'd.  L.  1S30,  cb.  B20.  )  42. 

I  16<n.  [Am'd,  IB87.)    Duty  ol  referee. 

Where  a  reference  is  directed,  as  prescribed  in  the  last  aection, 
the  referee  must  cause  a  notice  to  bo  publi.shed,  once  in  each 
week  for  aiz  successive  weeks,  in  such   ucMspaper  published  in 
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the  connty  wherein  the  pince  of  trial  is  deslffiiatcd,  as  sball  be 
desiBDaled  b7  the  oourt  din^cling  Haid  refcroLioc.  and  also  in  a 
newspaper  published  m  each  county  wherein  Ihe  property  is 
situated,  requirluK  encli  pcrHon,  not  a  party  to  the  action,  who, 
at  the  date  or  the  order,  bad  a  iien  upon  any  undivided  share  or 
interest  Id  tho  property,  to  appear  before  the  referee,  at  a  speci- 
fied place,  njjd  on  or  liefore  a  speciHed  day,  to  prove  his  lien,  and 
the  true  nuount  due  or  to  become  due  to  him  by  reesou  thereof. 
The  referee  must  report  to  the  court,  with  all  con*eoient  speed, 
tlie  Dame  of  each  creditor,  whose  lien  is  satisfactorily  proved  be- 
fore  him,  the  nature  and  extent  of  the  lien,  the  date  thereof,  and 
the  amount  due  or  to  become  due  thereupon. 

I  1008.  Moner  to  be  paid  Into  eonet. 

1(  it  appears  by  the  pteadings,  or  by  the  evidence  tn  thp  acllon, 
or  by  the  report,  that  there  was.  at  the  date  of  the  order,  ony 
existing  lien  upon  the  share  or  interest  of  a.  parly  in  the  property, 
the  interlocutory  Judgment,  directing  the  sale,  must  also  direct 
the  officer  making  it  to  pay  Into  court  (he  portion  of  the  money, 
ariainK  from  the  sale  of  the  share  or  interest  of  that  party,  after 
deducting  the  portion  of  the  coHtB  and  expessea  tor  which  It  is 
liable.  , 

M..  g   44. 

I   1S04.   Apvlleatlon  (or   aioacT. 

Where  money  ia  paid  Into  court,  in  a  case  specified  in  the  last 
section,  the  party  may  apply  to  the  court  for  an  order  directing 
that  the  money,  or  such  part  thereof  as  he  ctainis,  be  paid  to 
him.    Upon  such  an  application,  be  must  .produce  the  following 

1.  An  affidavit,  made  by  himself,  or.  If  a  sufticient  excuse  ia 
ahown,  by  his  agent  or  attorney,  stating  the  trne  jimount  actually 
due  on  each  incumbrance,  and  Ihe  name  and  rcHldence  of  the 
owner  of  the  incumbrance,  as  far  as  they  are  known,  or  can  be 
ascertained  with  doe  diligence.  . 

2.  An  affidavit,  showing  service  of  n.  notice  of  the  application 
upon  each  owner  of  an  incumbrance.  Service  of  the  notice, 
witMn  the  State,  must  be  personnl,  or  by  leaving  it  nt  the  own- 
er's residence,  with  some  person  of  aoitnlile  age  itud  iliscrction.  at 
least  fourteen  days  prerioiis  to  the  application.  Service,  without 
the  Riate.  If  pcrHonal.  mufit  lie  made  at  least  twenty  days  pre- 
vious to  the  ajiplication.  If  Ihe  owner  of  the  incumbrance  reaidra 
without  the  Slate,  and  the  place  of  his  abode  cannot  be  ascer- 
tained, with  reasonable  diligence,  notice  may  be  served  upon  hira 
by  publishiDj-  it  in  the  newspaper  printed  nt  Albany,  in  which 
IcKnl  notices  are  required  to  be  publlRhed,  nnce  In  each  week  for 
the  four  weeks  immediately  pre^Kling  the  npiilication. 

Upon  the  application,  the  court  must  make  sucb  an  order  bb 
Justice  requires. 
Id.,  II  *B  and  48.    Btf,  al».  ||  SZ3  aod  lOID,  IDte. 
I  1065.  Pa.rB>eat  of  In  com  bra  nee*. 

When  the  whole  amount  of  the  unsatisfied  liens  upon  an  iindi- 
rided  share,  which  were  esinling  nt  the  date  of  the  order  of  ref- 
erence, has  been  ascertained,  the  court  must  order  the  portton  of 
the  money  so  paid  into  court,  on  account  of  that  share,  to  .be  die- 
4  IS 
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trilinled  among  the  creditors  having  the  lienB,  accordiDg  to  tli« 
priority  ot  each  ot  them.  Where  the  incumbrancer  is  not  a  part; 
to  the  Action,  the  clerk  or  other  oHicer,  by  whom  a  lien  la  paid 
off,  mtwt  procure  Balistaction  thereof  to  be  acknowledged  or 
[irored,  iib  required  by  Ian,  nnd  must  canae  the  incambrauce  to 
duly  FntlitSed  or  cancelled  of  record.  Tbe  expense  of  so  dotng 
must  be  paid  out  of  the  portian  of  the  mouey  in  court,  betonglBf 
to  the  party,  by  whom  tne  incumbrance  was  payable. 

2  B.  B.,  H  4T  >Dd  48,    Bee  )  IGTS,  pa«. 

I  ISeO.  otlier  parties  not  to  be  a«lare<. 
The  proceedings  to  aicertatn  and  nettle  the  liens  upon,  an  undi- 
vided share,  as  prescribed  in  the  last  three  sections,  shall  not 
aSect  any  other  party  to  the  action,  or  delay  the  paying  over  or 
InvestlDS  of  money,  to  or  for  tbe  benefit  of  any  other  party,  upon 
nbose  share  or  Interest  in  the  property  there  does  not  appear  to 
be  any  existing  lien. 

Id.,  i  49. 

I  IBOT.  Sale  of  dower  iBtereit. 

Where  a  party  lias  an  existiog  rilfht  of  dower  In   the  entire 
p^perty  directed  to  be  sold,  ot  the  time  when  nn  interlocutory 


Id.,  i  BO.  im-a.    Bm  I  1033.  ante. 

I  1IM8.  Pneehaeer  to  hold  tke  provertT  tree  tlicretrvn. 

If  a  sale  of  the  property,  including  the  rieht  of  dower,  is 
directed,  the  interest  of  the  party  czititled  to  the  right  of  dower 
■hall  pass  thereby;  and  the  nurehnser.  his  heirs  and  assims,  shall 
liold  the  property  free  nnd  diBeharjred  from  any  ctaitn,  by  Tlrlue 
of  that  right.  In  that  case,  tbe  dowrese  is  entitled  to  recelTe, 
from  the  proceeds  of  the  snip  of  tbe  whole  property,  it  pross  sum. 
In  satistaction  ot  her  right  of  dower,  or  to  have  one-third  of  those 
proceeds  paid  into  court,  for  the  purpose  of  being  ioTcsted  for  ber 
benefit,  as  prescribed  in  the  next  section  with  respect  to  the 
dowresa  of  an  nndifided  share. 

M..  I  Bl,   ain-d. 

I  1509.  ewom»  avm  to  be  iiald  to  or  laTcatcd  (or  lenaBt  la 
dower,  eta. 

A  party  to  an  action  for  oartition.  who  has  a  right  of  dower,  or 
ifl  a  tenant  for  life,  or  for  years,  in  or  of  an  undiTided  share  of  the 
property  sold,  is  entitled  to  reeeive,  from  the  proeeeits  of  tbe 
■ale,  a  ktoss  sum,  to  be  fixed  according  to  th^  prioclplcs  of  law 
■Plilieable  to  annuitiee,  in  satisfaction  of  bis  or  her  extate  or 
Interest.  The  written  eonseut  of  the  party  to  receive  such  a 
groHs  sum,  acknowledged  or  proved,  and  certilieil.  In  like  manner 
as  B  deed  to  be  recorded,  must  be  filed,  at  the  time  of,  or  before, 
the  filing  of  the  report  of  snle;  otherwise,  the  court  must  direct 
that,  out  of  the  p>Dceeda  of  tbe  sale,  which  belong  to  the  un- 
divided sb.re  to  which  the  estate  or  interest  attaches,  one-third. 
In  case  of  a  dowress,  and  in  any  other  casi>  nrising  under  this 
•ectlon,  the  entire  proceeds,  or  such  a  proportion  tbereof  as  fairly 
represents  the  interest  of  tbe  bolder  ot  the  particular  estate,  be 
414 
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g  1S70.  rAm'd,  ISfta.]  Inlereata  of  owners  of  tatnre  eatatea 
to  be  protected. 

Where  it  appearB,  that  a  party  to  the  action  has  an  Inchoate 
right  of  dowpr,  or  any  other  future  right  or  estate,  vested  or 
coDtiosent,  or  that  aoy  person  or  persoas  not  in  being  who  ma; 
by  any  contingency  become  entitled  to  any  interest  or  estate.  In 
the  property  sold,  the  court  must  fix  the  proportional  value  of  the 
right  or  eatate,  according  to  the  principles  of  law  applicable  to 
anDUiticB  and  surviTorHhips,  or  set  aside  so  much  of  the  proceeds 
or  sale  lo  which  the  contingency  attaches,  and  mnat  direct  that 
proportion  of  the  proceeds  of  the  sale  to  be  invested,  secured  or 
paid  over,  in  such  a  manner  us  it  deems  calculated  to  protect  the 
rights  and  interests  of  the  parties. 

L.  IS40,  cb.  17T,  I  1  (4  Edin.  ClI),  am'di  !■.  18S3,  cb.  Ut. 

I   15T1.  Married  TToman   mar  releaae  ber   Intereal. 

A  married  woman  may  release  to  her  husband  her  inchoate 
right  of  dower.  In  the  property  directed  to  be  sold,  by  a  written 
instrument,  duly  acknowledged  by  her  and  certified,  as  required 
hy  law  with  respect  to  the  acknowIedKment  or  a  conveyance  lo 
bar  her  dower;  which  must  be  6ted  with  the  clerk.  Therenpon, 
the  share  of  the  proc^da  of  the  sale,  arising  from  her  contingent 
Interest,  must  be  paid  to  her  hnsbaod. 

M..  t  2. 

I  1572.  TTbIcbowii  owner*. 

If  a  person,  entitled  to  nn  estate  or  Interest  in  the  property  sold. 
In  made  n  parly  na  an  unknown  defendant,  the  court  must  provide 
for  the  protection  of  his  rights,  us  far  as  may  be,  as  if  he  was 
known  .tnd  had  appeared. 

3  R.  S.  SM.  )  K  a  Bdm.  336).    See.  ■■•(>.  M  IHl  '"^  1EE7.  nbd.  1.  (Me. 

I  IBTS.  flolei  terna  ot  tsrttUt  therenpoB. 

The  court  must.  In  the  interlocutory  judgment  for  a  sale,  direct 
the  terms  of  credit  which  may  lie  nllowed  for  any  portion  of  the 
purchase- money,  of  which  it  thinks  proper  to  direct  the  invest- 
ment', and  for  nny  portion  of  the  piirchnse-money,  which  is  re- 
quired to  be  invcBtpd  for  the  benefit  of  a  person,  as  prescribed  In 
this  article. 

]  1ST4.  Credlti  how  aecnred. 

The  portion  of  the  purchase-money,  for  which  credit  ti  so  al- 
lowed, musl  always  he  secured  at  interest,  hy  a  mortgage  opoti 
the  properly  sold,  with  a  bond  of  the  purchaser;  aud  by  such  ad- 
ditional security,  if  any,  as  tbe  court  prescribes. 
Id.,  i  s». 

I  IBTB.  ScpnvKte  aeenrltleB. 

The  oflieer  making  the  sale  may  take  separate  mortgages  and 
other  securities  in  the  name  ot  the  county  treasurer  of  the  county 
in  which  Ihe  property  Is  sltnatrHl,  for  such  conveDient  pOTtioiw 
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ot  the  parchase-inoEier,  as  are  directed  by  the  court  to  be  Id- 
Tested;  and  in  the  name  ot  the  owner,  tor  the  share  ot  anr 
known  owner  of  fall  age,  who  deairea  to  hsTe  it  inveated. 

2  B.  a.  3S0,  I  40.  ao'd.    Bse  |  TW,  -ants. 

I  IBTtt.  Report  of  wle. 

Immediatply  after  contpledng  the  aale,  the  offieer  makta;  It 
muit  file  'n-itb  tbt  clerk  hia  report  thereof  ander  oath,  coBtaiuinr 
a  deacriptlon  of  each  parcel  sold,  the  name  of  the  pnrchaaer 
thereof,  and  the  price  at  which  it  waa  aold. 

Id.,   i  6B. 

f   IBTT.  nut  }a«*meBl|   effcot  tkercof. 

If  the  aale  I*. confirmed  by  tbe  court,  a  final  judgmctit  mait  be 
entered,  coaSrming  it  accordingly;  directing  the  officer  makins 
It  to  execute  the  proper  convefitncea,  and  take  the  proper  ■ecuri- 
tlea  pursuant  to  the  aale:  and  alio  directing  cnncemiag  the  ap- 

gllcatloQ  of  the  proceeds  of  the  aale.  Snch  a  Gual  judgment  la 
indiug  and  conclnsive  upon  the  name  peraoma,  npon  whom  a 
final  judgment  fM-  partition  is  made  binding  and  conclusive  bj 
section  lofiT  of  this  act;  and  it  effectnallj  bars  each  of  those  per- 
sons, who  is  not  a  purchaser  at  the  aale,  from  all  right,  title  and 
interest  in  the  property  sold. 
m.,  H  eo,  ei>  ini]  sib,  im'd.    am  I  lEST,  BDt*. 

1  JSTS.  lAai'd,  1888.]  Itt-t  elTect  thereof  npos  Ibcvb- 
brauteera. 

Such  a  fin'l  judgment  Is  also  a  bar  against  encU  person,  not  a, 
party,  who  has,  at  the  time  when  it  Is  rendered,  a  general  lien 
1^  judgment  or  decree  on  the  undivided  share  or  interest  of  ft 
party,  if  notice  waa  given  to  appear  before  tbe  referCe,  and  make 
proof  of  IteQB,  a«  prencribed  in  section  15'12  of  this  act,  and  also 
against  each  person  made  a  party,  who  then  has  a  specific  lien 
on  any  such  nndivided  share  or  interest:  but  a  persoa  having 
any  such  specific  lien  appearing  of  record  at  the  time  of  tile  filing 
of  the  notice  ot  the  pendency  of  the  action,  who  Is  not  made  a 
party,  is  not  affected  by  such  judgment. 

Id.,  I  Sib;  L.  IMO,  ch,  320,  I  4S.    Ste  U  IHI  and  IDS2,  IDta. 

I  IBTS.  COBta  ttBd  exvenneai  bow  pold. 

Wbere  final  judgment,  confirming  a  sale.  Is  rendered,  the  coats 
of  each  party  to  the  action,  and  the  expenaea  of  the  aale,  inclnd- 
ing  the  officer's  fees,  must  >ie  deducted  from  the  proceeds  of  the 
aale,  and  each  party's  costs  mast  be  paid  to  fiis  attorney.  But  the 
conrt  may,  in  its  discretion,  direct  that  the  costs  and  expenses  ol 
any  trial,  reference,  or  other  proceeding  in  the  action,  be  paid  out  ■ 
of  the  share  of  any  party  in  the  proceeds,  or  may  render  judgment 
against  any  party  tberefor.  Where  a  proportion  of  the  proceeds 
is  to  be  paid  to,  or  Inveated  for  the  lieneflt  of  any  person,  aa  pre- 
aeribed  in  any  provlaion  of  this  article,  the  amount  thereof  muat 
be  determined  by  tbe  reaidue  of  the  entire  proceed*,  remaining  af- 
ter dednctlng  th«  coats  and  expeuaes  chargeable  against  them. 

Id.,  H  "3  and  72.  am'd. 


I  IBSO.  Dlstrlbntlai 

The  proceeds  of  a  sale,  after  deducting  therefrom  the  coats  and 

expcDM*  chargeable  against  them,  muat  be  awarded  to  the  par* 

41« 
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tiea  whooe  rights  and  interests  hay^  beoa  sold,  iu  proportion 
thereto.  The  sum  chargeatiiii  upoo  ttiij-  ahiue,  to  eatiafy  a  lien 
thereon,  must  be  paid  to  tlie  creuitor,  or  retained,  subject  to  the 
order  of  the  conrt;  and  the  remainder,  excfpt  us  otherwise  pre- 
scribed in  this  article,  must  be  paid,  by  the  ofl3cer  making  the 
sale,  to  the  party  owning  the  share,  or  his  legal  represeutatlTea, 
ur  into  coart  for  his  use. 


t  1B81.  [Am'd,   1802,  1887.)      Skareii   of  Imtmatm. 

Where  a  party  entitled  to  receive  a  portion  or  the  proceeds  Is 
an  Infant,  the  court  may  direct  it  to  be  Invested  in  permanent 
securities  in  the  name  and  for  the  benefit  of  the  infant,  or  it  may 
direct  it  to  be  paid  orer  to  Ihe  genera]  guardian  of  the  said  infant 
wben  tbe  truardisn  shnll  have  executed  to  sudi  infant  a  bond 
with  two  sureties  which  shall  be  approved  by  the  court;  or,  if 
any  of  the  moneys  arising  from  the  pco<^eds  of  such  uile  shall 
have  been  paid  to  the  county  trensorer,  and  on  due  proof  that  such 
money  has  remained  uuinvested  in  permanent  securities  for  the 
space  of  three  months,  may  direct  the  same  to  be  paid  to  the 
general  guardian  of  such  Infant  upon  his  giving  an  undertaking 
in  an  amount  and  with  securities  satisfactory  to  the  court  for 
the  faithful  execution  of  his  trust.  In  the  case  of  sn  infant 
residing  withont  the  state,  and  having  iu  the  state  or  country 
where  he  or  she  resides  n  general  guardian  or  person  duly  ap- 
pointed under  the  laws  of  sucb  state  or  country,  to  the  control 
and  entitled,  by  the  laws  of  such  state  or  country,  to  the  custody 
of  the  money  of  such  infant,  the  court  upon  sstiafectory  proof 
of  such  facts  and  of  the  sufficiency  of  the  bond  or  aeturity  given 
by  such  general  guardian  or  person  in  such  state  or  country  bf 
the  certificate  of  a  judge  of  n  court  of  record  of  auch  slate  or 
country,  or  otherwise,  may  direct  that  the  portion  of  such  infant 
arising  upon  such  sate  shall  be  paid  over  to  sucb  general  Kuardian 
or  person. 
L.  1819,  Ob.  MS ;  L.  IM9,  ch.  «n.   InefTMtacpt.  1.1WT, 


I  1882.  [Am'd,  1S8S.)     U.|  of  nnlCHOwa  and  AbBent  ovracF*. 

Where  a  person  has  been  made  a  defendant  as  an  unknown 
person,  or  where  the  name  of  a  defendant  is  unknown,  or  where 
the  summons  has  been  served  upon  a  defendant  without  the  state, 
or  by  publication,  niid  he  has  not  appeared  in  the  artion,  tbe 
court  must  direct  bis  portion  to  be  invested  in  permanent  seru- 
■  ritiea.  at  interest,  for  his  benefit,  until  claimed  by  him  or  his 
legal  representatiTes.  bat  after  tlie  lapne  of  twenty-flve  yearn  from 
the  time  of  the  paynient  Into  court,  or  to  the  treasurer  of  any 
county,  of  any  portion  of  the  procecda  of  the  sale  of  real  property, 
for  nnbnown  heirs,  heretofore  or  hereafter  to  be  made  in  any 
action  of  partition,  wlthotit  any  claim  therefor  having  been  made 
by  any  person  entitled  thereto,  and  upon  there  belnff  made  and 
presented  to  the  court,  at  a  special  term  thereof,  proof,  by  peti- 
tion or  otherwise,  BbovinK  to  the  eatiBfactioD  ot  tbe  court  that 
m  «iT 
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due  inquirr  for  HDch  uDkuowu  heirs,  or  their  represents  Uvea,  hu 
been  made  and  tbat  they  caunot  be  fouuil,  and  tbat  no  ciaim  has 
becu  mude  for  luch  pwtioa  or  saiij  pnjceeda  by  any  pernou  entitled 
thereto,  proceedinga  ehitll  thureupon  be  taken  in  said  court,  and 
an  InreBtigatioD  bad  therein  as  to  the  heirship,  death  or  where- 
abouts at  such  QQknown  heirs  or  their  representatives,  and  as  to 
the  known  heirs  of  the  an«;8tor  of  such  unknown  heir»,  the  next 
of  klu,  representatives  nod  distributees  ot  such  known  heirs,  and 
as  to  all  persons  interpBted  iu  Buch  proceeds,  and  their  respectiye 
Interests  therein,  and  the  said  court  shall,  by  no  order  made  tn 
the  action,  direct  that  a  notice  entitled  in  the  action  and  signed  by 
the  petitioner,  or  his  attorney,  and  directed  to  such  unknown 
heirs  or  their  represeuta tires,  und  to  known  heirs,  their  next  ot 
kin,  representatives  or  dUtribtitees,  and  all  persons  Interested  In 
anch  proceeds,  be  served  upon  them  by  the  pnblication  thereof, 
the  Bamc  to  be  jiublished  once  iu  each  week  for  six  sneceMlve 
weeks  in  a  newspaper  published  in  the  cMjunty  where  the  action 
was  broQKht,  and  In  such  other  newnpapera  ns  the  court  may 
direct,  ordering  and  requirinj:  such  unknown  heirs,  or  their  repre- 
sentatlTes,  and  all  known  heirs,  their  next  of  kin,  or  repre- 
sentatives, and  all  persons  interested  in  snch  proceeds,  and  each 
of  them  to  be  and  appear  in  said  court  at  a  special  term  thereof, 
at  a  time  and  place  to  be  specified  In  said  order  and  notice,  and 
at  least  six  weeks  from  the  date  of  the  fln>t  piihlicntion  of  snch 
notice,  to  then  and  there  eHtablUh'  their  heirship  and  identity, 
kinship  and  Interest,  and  submit  any  proof,  ns  to  such  unknown 
heirs,  or  their  represen  tot  Ives,  and  the  known  heirs,  their  next 
of  kin.  representatives  or  distributees,  and  all  persons  Inter- 
ested and  their  interest  En  snch  proceeds,  Ihey  may  desire,  and 
that  tn  case  of  their  default  In  so  doing,  that  the  said  proceeds 
will  be  distributed  and  paid  over  to  the  known  heirs  of  the  an- 
cestor from  whom  such  unknown  heirs  derived  title  thereto,  and 
to  their  hclra.  next  ot  kin,  represf-ntatives,  distributees  and  as- 
signs.  and  that  they  and  each  ot  them  shall  thereafter  be  forever 
barred  of  and  from  nil  and  every  cause  or  canses  of  ocHon  for 
such  proceeds,  or  on  account  thereof,  or  (trov.-lng  out  of  the  dis- 
tribution thereof,  and  of  and  from  all  right,  title,  claim  and 
interest  in  and  to  such  proceeds,  ami  shall  be  deemed  to  have 
surrendered  all  right,  elaim  and  interest  In  and  to  such  proceeds. 
TSe  order  must  contain  a  direction  that  a  copy  ot  the  notice 
must  he  served  on  each  of  the  persons  nnmed  in  the  order,  if 
within  the  state,  in  the  manner  prescribed  for  the  service  of  a 
snmmona  on  a  defendant  In  an  action  in  the  supreme  court,  at 
least  twenty  days  before  the  time  specified  In  the  notice.  The 
publication  ot  such  notice,  as  rei|uired  by  said  order,  is  hereby 
made  and  shall  be  deemed  and  taken  for  all  purposes  to  be  due 
and  complete  service  upon  each  and  every  of  such  unknown  heirs 
or  their  representatives,  and  the  known  heirs,  their  next  of  kin. 
and  representatives,  and  all  persons  interested  In  such  proceeds, 
of  dne  notice  of  the  proceedlncs  to  distribute  and  p^  ont  such 
proceeds,  and  shall  be  conclusive  unon  each  and  aQ  of  tTiem. 
Proof  of  such  personal  service  may  be  made  by  the  affidavit  of 
the  person  makloi;  the  same,  and  proof  of  the  nublicatlon  o( 
■och  notice  may  be  made  by  affidavit  ot  ttie  fublisbei  of  rack 

417»     . 
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paper  oi:  yapers.  AC  die  lime  and  place  speci&ed  in  the  *&id 
uruer  and  notiue,  itucli  unknown  belra  or  lUuir  represenUUveB, 
und  all  known  heirs,  their  next  of  kin,  rupresentativea  or  dis- 
tributees, deriaeeB,  aad  all  perHOUH  iuteretiita  in  Buch  pruceeda, 
shaU  appear  in  court,  in  person  ur  by  udurut^j,',  unil  make  piool 
eatablisniug  their  heirship  and  idcntitj-,  kinship  and  interest  in 
flucb  prueeedu,  uud  upun  proof  being  mude  to  llie  satiafactiou  ot 
the  court  of  the  heirship  uud  identity  of  the  unknown  heirs,  the 
proceediug  for  distribuiion  shail  be  dismissed.  And  if  auth  un- 
knowD  buuB  or  their  repreuentatives,  do  not  so  uppear  in  court  at 
the  time  and  place  speciHed  in  such  notice  uuil  otUiT,  to  ealabliah 
their  heirship  and  identity,  kinship  or  iuteresl,  thej'  and  each  uf 
Iheni,  and  every  person  claiming  under  or  through  thein,  aball 
thereafter  be  forever  barred  of  and  fruiu  all  and  every  cause  or 
eauses  of  sclion  (or  such  proceeds,  or  on  account  thereof,  «c  grow- 
ing out  of  the  dialributiou  of  such  proceeila,  and  of  aud  from  all 
right,  title,  claim  and  iuterest  in  aud  to  sui-L  pAceetla,  and  bIibII 
he  deemed  to  have  surrendered  all  right,  claim  and  interest  iu 
and  to  such  proceeds.  Aud  upon  proofs  belut;  made  of  snch  pub- 
licatiou,  and  showiDg  to  the  satisfaction  of  the  court  that  such 
unknown  heirs  ur  their  represeututives*  cau  nut  be  found,  or  are 
dead,  the  said  court  shall  have  power  to  decree  accurilingly,  and 
U>  decree  that  the  share  or  interest  of  such  unknown  heirs  in 
such  real  property  was  vested,  at  the  time  of  such  sale,  tn  the 
known  heirs  of  the  ancestor  (rum  whom  such  unknown  heirs  de- 
rived title  thereto,  and  to  decree  that  the  uuctaiined  portion 
of  such  proceeds  was  vested  at  the  time  of  such  payment  m  sncb 
Known  heirs,  mid  that  such  heirs,  their  heirs,  next  of  kin,  repre- 
M-DtativeH.  diHtributees.  devisees  and  assiKiis,  are  entitled  thereto; 
and  the  said  court  shall  make  an  order  iu  Hurb  action,  direcling 
the  payment  to  them,  or  Iheir  asslcus.  of  the  respective  shares 
or  portions  of.  or  interest  in  such  proceedH  to  which  they  are 
entitled:  and  which  order  Hbal)  be  entered  iu  the  office  of  the 
clerk  of  tbe  county  where  the  original  action  was  hronghl.  and 
after  having  been  so  entered  for  three  monthR,  Hhtill  be  con- 
elusive  evidence  of  the  regularity  of  the  proceedings  upon  which 
it  is  based,  aud  of  all  the  facts  set  fortli  therein:  and,  upon  serving 
upon  the  county  treasurer  a  certified  ropy  of  such  order,  the 
treasurer  shall  so  pay  over  ntid  dlatrihute  snch  proceeds,  after  de- 
ducting his  lawful  commisaionB,  and  sbutl  thcrcuiton  he  ex- 
empt from  all  liability  on  account  thereof:  and  if  any  sueh  pro- 
ceeds shall  hrrvp  been  paid  over  by  any  county  trenBiirer  to  the 
treasurer  of  the  atate  of  New  York,  under  the  provisions  of  sec- 
tion seven  hundred  and  fifty-three  of  lliis  act.  due  notice  of  said 
nnplleations  and  proceedings  nhall  be  given  tn  the  comptroller  of 
the  state  of  New  York,  and  the  mid  proceeds  shall  be  paid  out 
by  the  treasurer  of  the  state  of  New  York,  as  prnvliled  by  sep- 
Hons  seven  hundred  and  fifty-one  and  seven  hunflred  and  fifty- 
three  of  this  act.  anil  upon  such  payment  he  shall  thereupon  be 
exempt  from  all  liability  on  account  thereof. 

L.  IM;<A. ». 
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1  1B8S.  Id.)  of  tuBBta  of  particular  estatea. 
Wtu^K  a  portion  of  the  proceeds  repreiieutiiig  ao  tindlTided 
HhBce  ur  uit«reHt,  in  iuTfsteil  for  the  beuelit  i>[  a  teuaut  tor  life, 
or  tur  yearn,  or  ol  a  wiil«.n',  as  preacribed  in  the  toienoiae  pro- 
litiioiis  of  thia  article,  the  court  uuitt  cause  it  to  be  inTested  in 
permaneut  seciirities,  at  interest,  uuil  the  iutereat  to  be  paid, 
from  time  to  time  bh  it  aeerues,  to  the  perHou  for  whose  beueBt 
It.ifl  invested.  #hile  bis  or  her  right  coulloaiw. 
1B.B.  ncit^ui'd.    BwlUW.uiM. 

I  tSS4.  Court  mat  rcqalre  ■cearltT  to  refund. 

The  court  may,  In  its  discretion,  require  any  person,  before  he 
receives  bia  portion  of  the  proceeds  of  ihe  sale,  to  give  such  se- 
curity at  it  direcls.  to  the  people,  or  to  such  parties  or  other  per- 
Hons,  Hs  It  prescribes,  to  refund  the  same,  or  a  portion  thereof, 
with  interest,  if  it  thereafter  appears  that  he  was  not  entitled 


I  18S|(,  S«oarI(7  to  be  taken  In  name  of  coantr  treasarer. 

A  security  taken  under  any  provision  of  this  article,  except 
as  otherwise  Bpecially  prescribed  thereiu,  mnst  be  taken  in  the 
name  and  offieial  title  of  the  county  treasurer  of  the  county  in 
which  the  property  sold  is  situated.  He,  and  his  auceessors  in 
office,  must  hold  the  same  for  the  use  and  benefit  of  the  perBona 
Interested,  anbjecl  to  the  order  of  the  court. 
U..IAsm-dbM>Uw,<A.  >n,ii[4adni.lnS)-  SMlI«,nt*. 
4Ift 
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I  1586.  Action  thereupon. 

The  coart  may  in  ite  discretioo,  and  upon  aach  terms  and  condi- 
tions as  Justice  requires,  make  an  order,  allowins  a  person  inter- 
ested in  a  security  specified  in  tlie  last  sectioa,  to  maintain  mi 
action  thercuiion  Id  the  name  of  tbe  couDt;  treasurer. 

3  R.  S.  1».  I  TI.  im'd.    Sfc  H  TU-TM,  (Ute. 

I  IBST.  COHipciuuitlon  to  eauillBe  paFtttloB. 

Where  it  appears  that  partition  cannot  t>e  made  equal  between 
the  parlies,  accordiog  to  their  respective  rishta,  without  prejudice 
to  tue  rightB  or  interests  of  some  of  them,  the  final  judgment 
may  award  compensation  to  be  made  bj  one  parly  to  another  for 
equality  of  partition.  But  compensation  cannot  be  so  awarded 
aeainst  a  party  who  is  unknawu,  or  whose  name  is  unknown. 
Not  can  it  be  awarded  against  an  infant,  unless  it  appears,  that 
he  has  personal  property  sufficient  to  pay  it.  and  that  bis  in- 
teieats  will  be  promoted  thereby. 

I  15S6.  Frooeedlns*  ob  dentb  of  pnrtlei. 

If,  upon  the  death  of  one  of  two  or  more  plaintiffs,  or  one  ot 
two  or  more  defendants,  in  an  action  for  partition,  the  intereat 
of  the  decedent  iu  the  property  passed  to  a  person,  not  a  party 
to  the  action,  the  latter  may  be  made  defeudnnt  by  the  order  of 
the  court;  and  a  supplemental  summons  may  be  Issued,  to  bring 
him  in  accordingly. 

3  B.  a.  S8T.  H  B  Slid  T  (1  Bdm.  «».  tOQ. 

I  1B8».  Bent*,  eto.,  bbt  be  adjmtted. 

Nothing  contained  in  this  article  prevents  the  conrt  from  ad- 
JnstiuK,  in  the  interlocutory  or  finni  judgment,  or  otherwise,  aa 
the  case  requires,  the  rights  of  one  or  more  of  the  parties,  as 
against  any  other  part;  or  parlies,  by  reason  of  the  receipt,  by 
the  latter,  of  more  than  his  or  their  proper  proportion  of  the  rents 
or  profits  of  Q  share,  or  part  ot  a  snare. 

1  1IS90.  [ABi'd,  18D6.I  PartltlOB  hy  nwrdlan  of  Inhnt, 
ooBaaalttee  of  IniuLtIc,  ete. 

Where   an   infant,   idiot,   lunatic,   or  habitual   drunkard,   boldi 

teal  property,  in  joint  tenancy  or  in  common,  the  geueral  guardian 
of  the  Infant,  or  the  committee  of  the  idiot,  lunatic,  or  hnbitnal 
drunkard,  may  apply  to  the  supreme  court  or  to  the  county 
conrt  of  the  county,  wherein  the  real  properly  is  situated,  for 
authority  to  agree  to  a  partition  of  the  real  property. 

S  R.  B.  KO.  S3],  tl  86  iDd  sa  (9  Edm.  341);  L.  1SW,  cb.  StS. 

I  IKfll.  Contents  of  petition. 

Such  an  application  must  be  by  a  petition,  which  must  describe 
the  real  property  proposed  and  to  be  partitioned:  most  state 
the  rights  and  interests  of  the  several  owners  thereof;  must 
specify  the  particular  partition  proposed  to  be  made;  and  must 
be  verified  by  affidavit.  The  court  may  order  notice  ot  the 
application  to  be  given  to  sach  persons  as  It  thinks  proper. 

la..  I  ST. 

I  189S.  [Am'a,  ISSe.)    CoBPt  Duy  nnthorise  purtltlon.  ' 

If,  after  due  Inquiry  Into  the  merits  of  the  application,  by  m 
liefeience  or  otherwise,  tbe  court  is  of  the  opinion  thkt  the 
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lulereRtB  of  the  infant,  or  of  the  idiot,  luoatic,  or  habitual 
druakurd  will  be  promoted  by  the  partition,  it  ma;  make  an 
order  autborislDg  the  petitioner  to  Hgroe  to  the  partitioa  pro- 
posed, and  iu  tlie  uame  of  the  Infant,  or  of  the  idiot,  lunatie,  or 
habitual  drunliard,  to  execute  releasea  of  his  right  and  interest 
in  and  to  that  pnrt  of  the  property  which  foils  to  the  shares  of 
the  other  joint-teuauts  or  tenants  in  common.  The  court  may, 
in  tta  diacretlon,  for  the  furtherance  of  the  fnlerests  of  said 
infant,  idiot,  lunatie,  or  habitual  drunkard,  direct  parlltiou  to 
be  so  made  aa  to  set  off  lo  bim  or  them  his  or  their  share  In 
common  with  anr  of  the  other  owners,  provided  tbe  oneeut  In 
wrHing  thereto  of  snch  owners  shall  be  first  obtained. 

2  a.  B.  SSO,  SSI,  II  ST  and  SO;  L.  ISM,  tS.  206. 


I  KISS.  EMeat 

Beleasea  bo  executed  haTC  the  snroe  vaiidify  and  effect,  as 
if  th^  were  execQied  by  the  person  in  whose  behalf  they  are 
executed,  and  as  if  tlie  infant  was  of  full  age,  or  the  idiot, 
Innatic,  or  habitual  drunkard  was  of  sound  mind,  and  compe- 
tent to  manage  bis  affairs. 

Id.,  H  S8a  ■Dd  SI.  un-d. 

i  1BS4.  irbeB  tke  !t«t«  !■  Intereiitetf. 

The  people  of  the  State  may  be  made  a  party  defendant  to 
an  action-  for  tbe  partition  of  real  property,  in  the  same  manner 
aa  a  private  person.  In  such  n  case,  the  Biimmons  mnst  be 
served  upon  tne  attorney  general,  who  must  appear  In  I>ehatl 
of  the  people. 

Id..   H  B3  BDd  M,  am'd. 

I  IBBB.  BxcBipIiacd  eopr  »t  JnaxneB*  »bt  be  reaardc4. 

An  exemplifled  copy  of  the  judgment-roll,  or  of  the  final 
jadgment.  In  nn  action  for  partition,  mny  bo  recorded.  In  the 
office  for  recording  deeds,  in  each  connty  in  which  any  iMl 
property  affected  thereby  Is  situated. 

L.  IMS,  cb.  ua,  I  2  (4  Bdm.  4S8). 
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AATICLB  THIRD. 

Action  far  dower. 

See.  IGB6.  UmlUtlon  ot  aetlon  for  dDwsr. 

169T,  AnlDBt   nhom   aclloo    lo   ba   brongtit. 
1G86,  Wbo  mar  be  Joloed  ■■  derendanu. 
IGSe.  Id.:  wben  dofendintl  claim  In  ttramStj. 
leoO.  Uamatci  ma;  b«  recuiered;  bow  wlluaMd. 
laOI.  Id.:  Id  aclloD  asalDSt  alienee  ot  fauabawL 

laoa.  M.;  •      - 


modlfr  Iad(ii>Mil 


iplillcibl*. 


I  1096.  [Am'4,  1862.]    I.lKitatlan  of  •otl««  for  «ower. 

An  itction  for  dower  must  be  commeDCPd  hj  a  vidon,  witbln 
tn-enlj  years  nfter  tbe  death  of  ber  husband;  but  If  she  is,  at 
th«  time  of  bla  death,  either: 

1.  Within  the  age  of  twenty-one  yean;  or 

2.  In  sane:   or 

3.  ImpriBoned  on  n  criminal  charge,  or  in  execntioD  upon  con- 
riclion  of  a  oriminnl  offence,  for  a  term  less  than  for  life; 

Thp  lime  of  Buch  a.  dlBability  ie  not  a  part  of  the  time  limited 
by  this  BcctioD.  And  if  at  any  time,  before  inch  claim  of  dower 
has  become  birred  by  the  above  lapse  of  twenty  yearg,  the  owner 
or  owners  of  the  iandi  snbject  to  eueh  dower,  being  In  poiaeaston, 
ahali  have  recognized  anch  claim  of  dower  by  any  atatement 
contained  in  a  writing  under  aeal,  subacribed  and  acknowledged 
In  the  manner  entitling  a  deed  of  real  estate  to  be  recorded,  or 
if  by  any  ludgment  or  decree  ot  a.  court  of  record  within  the 
same  time  and  concerning  the  lands  in  (jueatlon,  wherein  euch 
owner  or  owners  were  partten,  such  rljcht  of  dower  shaJI  have 
been  distinctly  recognized  as  a  subsisting  claim  against  said 
lands,  the  time  after  the  death  of  her  husband,  and  preTious 
to  such  acknowledgment  In  writing  or  snch  recognition  by 
judgment  or  decree,  is  not  a  part  of  the  time  limited  by  thia 
section. 

1  B.  S.  T42,  I  IS  (1  Edm,  093!, 

I  IBftT.  AKBlnit  iThom  action  to  be  broavkt. 
Where  the  property,   in   which   dower  Is  claimed,   It  actually 
occapied.  the  occupant  thereof  must  be  made  defendant  In  the 
ftctioD.    Where  It  Is  not  so  occnpled,  tbe  action  mut  be  bron^it 


u.  14,  t.  1,  ft.  8  FOR  DOWER.  §§  15B8-1608 

aRainst  some  r^rBon  eicrcisins  nets  of  onnerablp  ttereaptin,  or 
tiuiming  title  tlieruto,  or  an  iutert«t  tbereio,  ftt  the  time  or  tlje 
comuieuccmeat  or  tlie  action. 

Bee  i  1002,  MU. 

I  1S0S>   VVba  maT  fee  Joined  •■  defoadnntB. 

In  ellJicr  ol  the  cases  apeciljed  iu  tbe  lust  accHon,  hdt  other 
person,  clalmiug  title  to.  or  tlie  right  to  the  posscbbIoh  of,  the 
real  property  in  wliich  dower  la  claimed,  may  be  joined  08  de- 
fendant in  the  action. 

8m  H  ««.  1001.  (Bta. 

I  IROO.  Id.)  m 

In  on  action  n.  ivi.u.li  uu..ui,  .^  u.  uiou^v^  j..*.^...  v.  .==.. 
property  of  which  the  plaintitTs  husband  died  seized,  or  In  all 
ihe  real  property  which  he  aliened  by  one  conveyance,  all  tbe 
persons  ia  posspsBloa  of,  or  claiming  title  to,  the  property,  or 
any  part  meicof,  may  be  made  defendants,  nItuoiiEh  tbey 
posaeas  or  claim  title  to  dlflcrent  portions  thereof  In  severalty. 

(  1000.  DnmnBea  mar  be  recoverFdi  bo**  estimated. 

Where  a  i«idow  recovers,  in  an  action  therefor,  dower  In 
property,  of  which  her  husband  died  seized,  she  may  also  recover, 
m  the  same  action,  dntnaBcs  -for  withholdine  her  dower,  to  the 
amoant  of  one-thhd  of  the  annual  value  of  the  mesne  praGtB  of 
the  property,  with  interest;  to  be  Computed,  where  the  action  Is 
ACuinst  tbe  heir,  from  her  husband  s  death,  or,  where  it  Is 
against  anr  other  person,  from  the  time  when  she  detoanded 
Ler  doner  of  the  defendant;  and  in  each  ease,  to  tbe  time  of 
the  trial,  or  application  tor  judgment,  aa  the  case  may  be;  but 
not  exceeding  six  years  in  the  whole.  The  damages  shall  not 
include  any  tuins  for  the  use  of  permanent  ImproTements^  made 
after  the  death  of  the  husband. 
I  B.  B.  T42,  it  10.  30  aDd  31  (1  Bdiii.  004). 

.ihBt  alienee  of  kakband. 

—      -. -.1  tbe 

last  section,  Bbe  may  also  recover,  in  the  some  action,  damage* 
for  withholding  her  doWcr,  to  be  coniputed  from  the  commenc*- 
nioDt  of  tbe  action;  bnt  (hey  shall  not  iudude  nny  thing  for  the 
tiBB  of  permanent  improTeioentii,  made  since  the  property  was 
aliened  by  her  husband.  Td  all  other  respects,  the  some  oiuat 
be  eompDted  as  prescribed  in  the  last  section. 

t  1603.  M.f  where  leTersI  parcelH,  etc. 

The  laet  two  sections  do  not  authorize  the  recovery,  aeainst  it 
defendant  wbo  is  Joined  with  others,  of  damages  for  withholding 
dower.  Id  any  portion  of  the  property  not  occupied  or  claimed 

B(*    If    IMB    ItKl    lt«9.    *BtF. 

I  1003.  Id-t  aaKlnit  lie  Irs,  etc,  alien  InK  laad. 

Where  a  widow  recovers  dower  in  real  property  aliened  by 
the  heir  of  her  hnsbaud,  she  may  recover,  in  a  separate  action 
against  him,  her  damages  for  withholding  her  dower,  from  tbg 
time  of  the  death  of  her  husband  to  the  time  of  the  allenatlob, 
not  exceeding  six  years  in  the  whole.  The  snm  recovered  from 
him  mnat  be  deducted  from  the  sum.  which  she  would  otherwbrt 
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be  entitled  to  recoi-or  from  the  grantee:  and  anT  sam  recovered 
as  damaeen  trotn  the  grantee,  must  be  deducted  from  the  biiui, 
nliich  abe  would  otberwiee  be  entitled  to  recover  from  llie  beir. 

1  B.  a.  Tu.  I  22  (1  E<Im.  CM). 

I  10O4.  Action  barred  br  BBilBvneBt  e(  dow«r. 

TLe  acceptance,  by  a  widow,  oF  an  assignment  of  dower,  to 
■atistaction  of  her  claim  upon  the  property  in  qnestloD,  bars  na 
action  for  dower,  and  muf  V  pleaded  by  any  defendant 

Id..  I  23. 

I  lOOB.  ColtualTe  rccoTerr  not  to  prcjndloe  lMfa«l. 

Wtiere  a  widow,  not  having  a  right  to  dower,  recovers  dower 
Uftlnst  an  infant,  by  the  default  or  collusioQ  of  hla  guardian, 
tne  infant  shall  not  be  prejudiced  thereby;  but  when  be  comes 
of  full  age,  be  may  bring  an  action  of  ejectment  against  the 
widow,  to  recover  the  property  so  wrongfully  awarded  for  dower, 
with  damages  from  the  time  when  she  entered  into  possession, 
tithoogh  that  is  more  than  six  yeftis  before  tlie  wraoiencement 
of  the  action. 

M.,  I  M,  ■m'd. 

1  1000.  ComplnlBt. 

The  complaint,  la  an  action  for  dower,  must  describe  the 
firoperty,  as  prescribed  in  section  1511  of  this  act;  and  must  set 
forth  the  name  of  the  plaintiffs  husband. 

2  B.  3.  S04,  I  10  (2  Edm.  S13),  ain'ij.    Sea  I  14BS.  inl*. 

I  1S07.  later locntorr  iadBueMt  (or  BdmeaanreiaeBt. 

If  the  defendant  mnliea  default  in  appearing  or  pleading;  or 
If  the  right  of  the  plaintiff  to  dower  is  not  disputed .  by  the 
answer;  or  if  it  appears,  by  the  verdict,  report,  or  decision  upon 
a  trial,  that  the  plolatiff  is  entitled  to  dower  In  the  real  property 
described  in  the  eomplaint,  sn  Interlocutory  judgment  must  bk 
rendered;  which,  except  as  otherwise  prescribed  in  this  article, 
must  direct  that  Ihe  pluintifTa  dower  In  the  property,  particn- 
larly  describing  it.  he  admeasured  by  a  referee,  designated  in 
the  judgment,  or  by  thi<e  reputable  and  disiotereoted  freeholders, 
designated  therein,  aa  commisslonera  for  that  purpose. 

Sued  on  2  R.  B.  Sll.  |  GS;  Id.  419  (2  Bdm.  S20.  Sll). 

1  1608.   Ontli    of     comminslaiiers,     etc.|     remoTBlj     ftlllBK 

Each  of  the  commisBtoiieTS,  or  the  referee,  as  the  esse  requires, 
must,  before  entering  upon  the  execution  of  bis  duties,  subscribe 
and  take  an  oath,  before  an  officer  specified  in  section  842  of  this 
net,  tn  the  effect,  that  he  mill  faithfully,  honestly  and  impartially 
discharge  the  trust  reposed  in  him.  The  oath  must  be  filed  with 
the  clerk,  before  a  commlHsloner  or  a  referee  enters  upon  the 
exeeation  of  his  duties.  The  court  may,  at  any  time,  remove 
the  referee,  or  either  of  the  commissiouers.  If  either  of  them 
dies,  resigns,  or  neslects  or  refuses  to  serve,  or  is  removed,  the 
court   may,   from   time   to   time,    appoint   another   person  in   hla 

2  B.  S.  «».  }(  11  BDd  12  (2  Edm.  SI2),  im'd.    Hh  1  lEEO,  ante. 
I  IflOS.  Dower,  how  ■dmeasiu-ed. 

The  referee  or  the  commisslonerB  must  execute  their  duties  in 
the  following  manner: 
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1.  Tfaey  most,  if  it  1b  practicable,  and,  io  their  opinion,  for 
tbe  beat  loterestB  of  all  ttie  partiea  concerned,  ndincasure  and 
lay  off,  Bi  speedil;  bh  poBBible,  as  tbe  dower  of  tlie  plaintiff,  a 
(Uatlnct  parcel,  conBtftntlne  tbe  one-third  part  of  the  real  property 
of  wblcfi  dower  is  to  be  admeasured,  deBignating  the  part  ao  laid 
off  b;  [>oat8,  itoneB,  or  otber  permanent  monnmentB. 

2.  In  making  the  edmeBBUrement,  they  must  take  into  con- 
sideration any  permanent  improvement b,  made  upon  the  real 
property,  After  tbe  death  of  the  plaintiff's  htuband,  or  after  the 
alienation  thereof  by  him;  and,  it  practicable,  those  impruvementa 
muat  l>e  awarded  within  tbe  part  not  laid  off  to  the  plaintiff;  or, 
if  it  Ib  not  practicable  bo  tn  award  them,  a  deduction  mngt  be 
made  from  the  pert  laid  off  to  the  plaintiff,  proportionate  to  the 
benefit  which  she  will  derive  from  bo  much  of  those  improve- 
mentB,  aa  is  included  in  the  part  laid  off  to  her. 

3.  If  It  is  not  practicable,  or  if,  in  the  opinion  of  the  referee 
or  commisBioners.  it  is  not  for  the  best  IntereBts  of  all  the  parties 
concerned,  to  admeasure  and  lay  off  to  the  plaintiff  a  (flatlnct 
parrel  of  the  property,  aa  prescribed  In  the  foregoing  aubdlTiaions 
of  this  section,  they  must  report  that  fact  to  the  court. 

4.  They  may  employ  a  surveyor,  with  the  necessary  assistants, 
to  aid  in  the  admeastlroment. 

3  B.  B.  MS,  I  13.  as  SDi'd  by  h.  ISeS,  ch.  US.  |  1. 

I  ISIO.  Keport  thereupon. 

All  the  commissioners  most  meet  together  In  the  performanoft 
of  any  of  their  duties;  bat  the  acts  of  a  majority  bo  met  are 
Tftlid.  Tbe  referee,  or  the  commis^onera,  or  a  majority  of  IJiemi 
msBt  make  a  full  report  of  their  proceedingB,  specifying  therein 
the  manner  In  which  they  have  dischareed  their  trust,  with  the 
Items  of  their  charges,  and  a  particnlar  description  of  the  portion 
admeaaured  and  laid  off  to  the  plaluttff;  or,  if  they  report  that 
It  ia  not  practicable,  or,  in  their  ooinion,  it  is  not  for  tbe  best 
interealB  of  all  the  parties  concerned,  to  admeaanre  and  lay  off  a 
distinct  parcel  of  the  property,  of  which  Bower  is  to  t»  admeas- 
ured, they  must  state  tbe  reasons  for  that  opinion,  and  all  the 
facts  relating  thereto.  The  report  must  be  acknowledged  or 
ptT>ved,  and  certified,  In   like  manner  as  a  deed  to  be  recorded. 


I  ISll.  Bettlns  ul4e  report. 

Upon  the  application  of  any  party  to  the  action,  and  unon 
eood  cause  shown,  the  court  may  set  aside  tbe  report,  and^if 
necessary,  may  appoint  new  commissioners,  or  a  new  referee, 
who  must  proceed,  aa  prescribed  in  this  title,  with  teepect  to 
those  iret  appointed. 
ra„  f  le,  irn'O. 

I   leiS.  roes  and  espc>ae>. 

The  fees  and  expenses  of  the  commissioners,  or  of  the  referee, 
inclnding  the  expense  of  a  survey,  when  it  is  made,  must  be  taxed 
nnder  the  direction  of  the  court;  and  tbe  amount  thereof  must 
be  paid  by  the  plaintiff,  end  allowed  to  her,  upon  the  taxation 
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I  1618.  Flmal  JnaBmeat. 


nred  and  laid  off  to  the  plaintiff  a  distinct  parcel  ot  the  propertr, 
the  Judgment  must  award  to  her,  during  her  nataral  life,  the  po«- 
Bcealon  of  that  pnTccI,  deecribiug  it,  subject  to  the  parmeut  of 
all  lazes,  asBesBmentB,  and  other  charges,  accruing  thereapou 
after  she  takes  posBcsBion.  If  the  referee  or  the  coiomJMioner* 
report,  that  it  is  not  practicable,  or  that.  In  his  or  their  opinion, 
it  is  not  for  the  bent  intereBts  of  at)  the  partiA  concerned,  ao  to 
odmeaaure  and  loy  off  a  diatinet  pnrcpl  of  the  property,  the  final 

Sudgment  must  direct,  that  a  sum,  fixed  b;  the  court,  and  ipeci' 
led  therein,  equal  to  one-third  of  the  rental  Talue  of  the  real 
property,  ns  aacerlained  by  a  reference  or  otherwiie,  be  paid  to 
the  plaintiff,  annually  or  oftener,  as  directed  In  the  judgment, 
during  her  natural  lite,  for  her  dower  In  the  property;  and  that 
the  snm  so  to  be  paid,  be  and  remain  a  charge  upon  the  property, 
during  her  natural  life.  The  final  judgment  may  also  award 
damages  for  the  withholding  of  dower. 
S«  £  R.  a.  48B,  I  IB.  DDd  L.  IBte,  cb.  43S,  I  S  (T  Edm,  MS). 

I  1614.  Plaintiff  BiST  rveover  aa^  a-warded)  «aart  ^u»T 
iBodlfr  JndVBieiit. 

The  plaintiff  may,  from  time  to  time,  maintain  an  action 
against  the  owner,  or  a  person  who  was  the  owner  of  the  prop- 
erty, to  recover  any  Instalment  of  the  sum,  so  awarded  to  her 
for  her  dower,  which  became  due  during  liis  owuerafaiii,  and 
remains  unpaid.  Or,  if  on  instalment  remnius  dur'  and  unpaid, 
she  may  maintain  an  aclion  to  procure  a  snle  of  the  proi*rty, 
and  enforce  the  payment  ot  the  instalmeiilH.  due  and  to  become 
due,  out  of  the  proceeds  of  the  sale.  Such  un  notion  must  be 
couductrd,  as  if  the  charge  upon  the  real  properly  was  n.  mort- 
gage to  the  same  effect.  If,  at  any  time.  It  is  mode  to  appear  to 
the  court,  that  the  rental  >alue  of  the  real  property  has  materially 
increased  or  diminished,  the  court  may,  by  an  order,  to  be  made 
upon  notice  to  all  the  persons  interested,  modify  the  final  judg- 
ment, by  incrcasiug  or  diminishing  the  sum  to  be  paid  to  tlie 
plaintiff. 

L.  IBSe,  eb.  433.  I  8. 

I  161B.  Jnalor  [nonmbraacerat  not  nffected  br  adncuar*- 

Whore  a 

to  the  plain..-  „-  - ., ._ ..  ....  , 

tlCTs  right  of  dower,   attaches,   during  the   lite  of  the  plaintiff, 
to  the  residue,  or  to  the  portion  or  share  of  the  residue  which 
was  subject  to  it,  ns  if  the  portiuu  laid  off  to  the  plaintiff  had 
pot  been  a  part  of  the  properly. 
L.  IBTO.  cb.  TIT.  I  2,  im-d  b^  L.  1874.  cb.  SDS  (S  Edm.  SSO): 
I   1010.  Appeal   not  to   mtUT  execnilon,  It  ^ndeFlaktUK  !■ 

Au   appeal   from   : 

possession  of  Ihe  part  fldnicasured  t . 

stay  the  execution  thereof,  unless  the  court,  or  a  judge  thereof, 

grants  an  order  directing  such  a  stay.    Such  au  order  shall  not 
e  granted,  if  an  undertaking  is  given  on  the  port  ot  the  re- 
436 
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spondent.  with  one  or  more  sorctiea,  approved  by  the  eonn,  or 
a  Judge  thereof,  to  the  effect  that,  if  the  judgmeat  api)ea1ed  from 
■a  revenKd  of  modified,  and  restitutioa  is  awarded,  she  will  pny, 
to  the  peraou  entitled  thereto,  the  value  of  the  use  and  occupa- 
tion Of  the  part  bo  ndmeneured  and  laid  ofF  to  her,  or  of  the 
CortloD,  restitution  of  which  is  awarded,  during  the  time  bL« 
old*  poasesaion  thereof,  b;  virtue  of  the  Judgment. 
L.  ISW.  di.  483,  I  i  (T  Edn.  ifiO).    Ses  U  1331,  IMl. 

I   1017.  FlalndIT  ib»t  conaent  to  feoclve  B  K'Oia  lam. 

In  an  action  fnr  dower,  the  plaintiff  may,  at  an;  time  before 
an  interlocutory  Judgment  is  rendered,  by  reaEOn  of  the  defend- 
ant's default  in  oppearipg  or  pleading,  or,  where  an  issue  o( 
fnet  is  Joined,  at  any  time  before  the  commencement  of  the  trial, 
file  with  the  clerk,  a  coneent  to  accept  a  BroHB  Biim,  in  toll  sntis- 
fftction  and  discharife  of  her  right  of  dower  in  the  rent  property 
described  in  the  complaint.  Such  a  consent  must  be  in  writing, 
and  acknowledged  or  pruTed,  and  certified.  In  like  manner  as  a 
deed  to  be  recorded.  A  copy  thereof,  with  notice  of  the  filing, 
must  be  serred  upon  each  adverse  party  who  has  appeared,*or 
who  appears  after  the  Glinfc. 

L.  13T0,  eb.  tlT,  |  I  (T  Edm.  Til),  im'd. 

I  1A19.  Defendiint  mar  conaent  to  par  tt)  proceedlav' 
tbereapon. 

At  any  time  after  a  consent  is  filed,  aa  prescribed  In  the  last 
Mkctlon,  and  before  an  interlocutory  judgment  is  rendered,  anj 
defendant  may  apply  to  the  court,  upon  notice,  for  an  order 
granting  him  leave  to  pay  such  a  gross  Bum.  Thereupon  the 
court  moy,  In  its  discretion,  and  upon  such  terms  as  juatice  re- 
quires, ascertain  the  value  of  the  plaintiR'a  right  of  duwcr  in  the 
Cperty,  by  a  reference  or  otherwise,  and  make  an  ordrr,  direct- 
payment,  by  ttio  applicant,  of  the  sum  ao  ascertained,  within 
a  time  fixed  by  the  order,  not  exceeding  sixty  days  after  service 
of  B  cooy  tbereof:  and  directing  the  execution  by  the  plainlilT  ■ 
of  a  release  of  her  right  of  dower,  upon  receipt  of  the  money. 
Obedience  to  the  order  may  l>e  enforced,  either  by  ponishment 
(or  contempt,  or  by  striking  oot  the  pleading  of  the  offending 
party,  and  rendering  Judgment  against  him  or  her  or  in  both 
nwde*.  ' 

I  leift.  Interlvoatory  |ad«ineat  tor  anle. 

Where  the  plaintiff's  consent  has  been  filed,  an  jirescribed  in 
tbo  last  aeetion  but  one,  and  she  Is  entitled'  to  an  interlocut>>i7 
Jiidglnent  io  the  action,  the  court  must,  tinon  the  applicu'.ion  of 
either  party,  ascertain,  by  reference  or  otherwise,  whether  a  dis- 
tinol  parcel  of  the  property  can  he  ndmeasured  and  tail  ofl  to 
the  pinintlff,  as  tenant  in  dower,  without  material  injury  lo  the 
Interests  of  the  parties.  If  It  appears  to  the  court,  that  a  distinct 
imrcel  cannot  be  so  ndmcnKiired  and  laid  off,  the  Interlocutory 
Judgment  mnirt.  except  in  the  cnae  specified  in  the  next  section, 
direct  that  the  property  be  sold  by  the'  sheriff,  or  by  a  referee 
designated  therein;  and  that,  upon  the  confirmation  of  the  sale, 
each  party  to  the  action,  and  every  person  deriving  title  from. 
through,  or  onder  b  party,  after  the  filing  of  the  jiidgment-roU, 
or  of  a  Qodce  of  the  pendencv  of  the  action,  as  prescribed  in 
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I  1620.  Id.)  dlrectlns  >  part  to  be  lalil  oS. 

Id  b  case  specified  in  section  1617  of  thia  ret,  where  the  prop- 
ertr,  or  a  part  tbercof,  cotitists  of  one  or  more  vacant  or  unlrn' 
proved  lota,  the  plainliH'a  consent  may  contain  a  etipulatiou  to 
take  a  distinct  parcel,  out  of  those  lots,  ia  lieu  of  a  gross  sum. 
Id  that  case,  tbe  interlocutor;  judgment,  inEtead  of  dlrectius  b 
aale,  ma;  direct  it  it  appears  to  be  just  so  to  do,  that  cooimis- 
sioners  be  appoiated  to  adoicasure  aod  laf  off  to  the  plaintiC  a 
distinct  parcel,  out  of  the  vacant  or  uuunproved  lots;  and,  if 
there  ia  an;  other  property,  that  it  be  sold,  aad  a  gross  sum  be 

' '  '     ber  out  of  the  proceeds  thereof,  as  prescribed  in  tbe  next 


three  sections.  The  pfaintifif's  title  to  each  distinct  parcel,  ad- 
measured and  laid  oS  to  her,  as  prescribed  in  this  section,  is 
that  of  an  estate  of  inheritance  in  foe  aimple. '  In  admeasuring 
and  taring  off  the  same,  the  commissioners  must  consider  qunn- 
tit;  and  qu«li1;  relatively,  according  to  the  value  of  the  plaintiff** 
rlsht  of  dower  in  the  vacant  or  unimproved  lots,  out  of  which 
the  admeasurement  is  to  be  made;  which  must  be  ascertained, 
in  proportion  to  the  value  ol  those  lots,  as  presciibed,  in  the  next 
three  sectiong,  for  fixing  a  gross  sum  to  be  paid  to  her  oat  of 
the  proceeds  of  a  sale. 

M.,  i  s. 

1  l«ai.  Lleiu  to  be  MecrtftlBeil. 

Before  an  interlocutory  judgment  Is  rendered  fot  tlie  sale  of 
the  property,  the  court  mast  direct  a  reference  to  asCertaJD 
whether  any  person,  not  a  party,  has  a  lien  upon  the  property, 
OP  any  part  thereof.  Except  as  otherwise  ciprcssiy  prescribed  in 
this  article,  tbe  proceedings  upon  and  sutiHequent  to  the  refer- 
ence must  be  (he  eame,  as  prescribed  in  article  second  of  thia  ■ 
title,  where  a  reference  is  made  as  prescribed  In  section  1581 
of  this  act. 

Id.,  I  2.  im'd  bj  L.  IBT4.  ct.  368  (e  Edm.  8S0). 

I  1Q22.  Id.f  parncMt  ott  or  aale  Babicct  to. 

Where  the  inleriocutory  judgment  directs  a  sale,  if  the  right 
of  dower  of  the  plaintiff  Is  Inferior  to  any  other  lien  upon  the 
property,  the  judgment  may,  in  the  discretion  of  the  court,  direct 
that  the  .property  be  sold  either  subicct  to  the  lien,  or  discharged 
from  the  lien;  and,  in  the  latter  case,  thnt  the  officer  malting  the 
sale  pay  the  amount  of  tbe  lien,  <}at  of  tlie  p[I>ce(^ds  of  the  sale. 


f  1SZ3.  Report  of  ante. 

Immediately  after  completing  the  sale,  and  execnting  the  proper 
conveyance  to  the  purchaser,  the  officer  making  the  sale  must 
make  and  lile  with  the  clerk  a  report  thereof,  showing  the  name 
of  the  purchaser,  and  the  purchase-price  paid  by  him,  or,  it  the 
property  was  sold  in  parcels,  the  name  of  each  purchaser,  and 
the  price  and  a  description  of  the  oarcpl  sold  to  him:  the  sums 
which  the  officer  has  paid  out  of  the  proceeds  of  the  sale,  pur- 
suant to  the  interlociilory  judgment;  tbe  purpose  for  which  each 
{layment  was  made;  tbe  amount  and  items  of  his  teea  and  ex- 
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iwnaea;  and  the  net  anotiDt  of  the  proceedi,  after  dednctliUE  the 
lisrnientB. 

L.  IBTO,  cb.  71 T,  I  S. 

1  1634.  Final  ladvueBt  thcreea. 

Upon  conSnniug  the  sale,  the  court  nnBt  ascertain,  by  a  refer- 
aace  or  otbenvise,  the  rights  and  iutereats  of  each  ot  tbe  parties 
iu  and  to  the  proceeds  of  the  sale,  and  also  what  gross  sam  of 
inoiic7  is  eqQui  to  the  value  of  the  plaintiff's  dower  !□  the  net 

Sroceeda  of  the  sale,  calculated  upon  the  principles  applicable  to 
fe  onuuitiee.  The  court  must  thereupon  render  final  judgment. 
conGrniing  the  snie,  aud  directing  that  the  Kross  sum  so  ascer- 
tained be  paid  to  the  plaintiff,  iu  toll  satisfaction  of  her  right  of 
dower;  and  thnt  the  remaiuder  of  the  proceeds  ot  the  sale  be 
distributed  among  the  persons  eutitled  tuereto. 

Id.,  I  D,  UB'd. 

I  loss.  Ccrtalk  proTlBloBui  of  article  ■•oond  node  «p- 
Vlleable, 

The  proviatons  of  ariicle  second  of  this  title,  relating  to  a  sale 
made  ns  prescribed  in  that  article,  and  to  tJc  diHtributioo,  luvest- 
ment,  ,and  cnre  of  the  proceeds,  npply.  a.a  far  ns  they  are  appli- 
cable, to  a  snle  made  na  prescribed  in  thta  article,  and  to  the 
distribution  of  the  proceeda  of  a  sale,  as  prescribed  in  tbe  last 

Bh  H  ISaO-lESe.  mta. 
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MORTGAQB. 
article:  fodrtb. 

Action  to  foreclose  a  mortgage. 


idSs!  Pijment  •(ter  Jii<iin)eot;"wliBn  procMdiiLf*  to  be  in*r»i 


tbe  wbofe  proper^  b 


plaintiff  becomes  entitled  to   final  judgment,   it  must  direct  tbt 
sale  of  the  property   mortengeri,   or  or   such  part  thereof  as  ii 
■iifficient   to  diacharse  the  mortKage  debt,   the   ezpeuBes  ut  th) 
ealo,  and  the  coats  of  the  nction. 
3  R.  S.  IBl.  )  151  (2  Edm.  IM). 

1  lear.  [AWd,  18M.]  PrnoB  UaU«  for  mmrtgrnm^  <rkt 
Bar  be  Blade  tlefeDdsat.  •(«> 

1.  Any  person  who  is  liable  to  the  plalutiEf  for  the  payment  of 
the  debt  seeun-d  Liy  the  mortgage  may  be  made  a  defendant  in 
tlie  action;  and  if  he  ban  ni)i)eared  or  has  been  persoiuill;  aerred 
with  the  RiiiUTiioiiit,  the  linnl  judgineut *inay  anard  payment  by 
hini  of  the  residue  of  the  debt  remaininK  unHatisGed,  after  a  sale 
of  the  mortgnKed  protterty,  and  the  application  of  the  proceedH. 
pursuant  to  the  direi-tiuoa  contained  therein. 

2.  The  people  of  the  state  of  New  York  may  be  made  a  party 
defendant  to  au  action  for  the  foreclosure  of  a  mortgage  on  real 
property,  where  the  people  of  the  stale  of  New  York  have  a  Hen 
on  the  Haid  r«>al  property  subsequent  to  the  lieu  q(  the  mort- 
gage sought  to  be  foretloseil  Id  said  action,  in  the  same  manner 
as  a  private  iHTsun.  In  sucli  a  case,  the  summons  must  be  served 
upon   the   attorney-general,   who   must  appear  in  behalf   of   the 


I  lOSR.  Oilier  Bellans  for  miartgmgc  debt,  irhea  pro- 
klblted. 

While  an  action  to  foreclose  a  mortgage  upon  real  property  i* 
Iipndiug  or  after  final  judgment  for  the  plsintiff  therein,  no  other 
nc'tiou  shall  be  commenced  or  maintained,  1o  recover  apy  part 
of  the  mortgage  debt,  without  leave  ol  the  court  iu  which  the 
former  action  was  brought. 

Id.,  I  IN. 

I  1020.  Convlalnl  to  ■!«(«  whether  sseh  aotloB  hrensht. 

The  complaint,  in  an  action  to  foreclose  a  mortgage  npon  real 
property,  must  state,  whether  any  other  action  has  been  prougbt 
to  recover  any  part  of  the  mortgage  debt,  and,  if  so,  whetoer 
any  part  tboreot  has  bet'ii  foljecled. 

Id.,   g   IGS.  430 
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1  IfiSO.    If  Jndsuent  readered  therein,  riccvtlon  mBiit  be 

retarned. 

Wlicre  final  judguicut  (or  the  {iliiialiff  bag  been  rendeTed,  Id 
nn  ni'tioM  tu  recover  auj  part  of  the  uiorteage  ileht,  an  aolion 
Ebail  not  be  t'omniencad  or  maintained  to  ToreL-loae  the  niurtKose, 
unleHB  ail  execution  againut  the  property  of  the  defendant  has 
t*en  Idtined.  upon  the  judgment,  to  the  sheriff  of  the  county 
where  he  reatdes,  if  he  reaideB  within  the  State,  or,  It  he  resides 
witboat  the  SFate,  to  the  sheriff  of  the  cnnnty  where  ihe  judg- 
ment-roll is  filed;  and  haa  been  returned  wboll;  or  partly  ua- 
■ntiaGed. 

2  B.  a.  let,  I  IM.    S««  I  1433. 


directing  a  sale  ia  rendered,  file,  in  the  clerk's  ofliee  of  each 
county  where  the  mortgaged  proiiert.v  In  situated,  a  notice  of  the 
pendency  of  the  action,  ob  preaeribed  in  section  1670  of  this  net; 
which  must  apecify  in  addition  to  particiilura  required  by  tlint 
section,  the  dnte  of  the  mortgage,  the  parties  thereto,  and  the 
time  and  place  of  recording  It. 
Co.  Pn«..  part  ot  I  133.    Bee  Itule  ao. 


a  sale,  made  puranant  to  a.  fiiinl  judgment, 
lu  Bu  ui^iiuu  lu  luii-i'iuse  a  mortgage  upon  real  prmjerty,  veata  In 
the  purchaser  tbc  satiie  estate,  ouly,  that  would  bave  vested  in 
the  mortgagee,  if  the  equity  of  redeinj>tiou  had  been  forcciosed. 
Such  a  conveyance  is  na  vnUJ,  as  if  it  waa  executed  by  the  mort- 
gagor and  mortftaeeo,  and  is  on  entirp  bar  agniuat  each  of  tbem, 
and  against  each  party  to  the  action  who  was  duly  summoned, 
and  every  person  claiming  from,  through  or  under  a  party,  by 
title  accruing  after  the  filing  of  the  notice  of  the  pendency  of 
(he  action,  aa  prescribed  in  the  last  section. 

E  B.  s.  IBl,  I  IBB. 

1  1038.   DIvvosltlDB    ot  anrplBi. 

If  there  is  any  Burplus  ot  the  proceeds  ot  the  sale,  afler  paying 
the  expenses  of  the  sale,  and  galisfyiug  tbe  mortgage  debt  and 
the  coeta  of  the  aetion.  St  must  be  paid  into  court,  tor  the  use 
•f  the  person  or  persona  entitled  thereto.  If  any  part  ot  the 
■nrplns  remains  in  court  for  the  period  of  three  monlha.  the 
court  mnat,  it  no  application  has  been  made  therefor,  and  may, 
If  an  application  therefor  ia  pending,  direct  it  to  be  inveated  at 
Interest^  tor  the  benefit  of  the  person  or  persona  entitled  thereto, 
to  be  paid  npon  the  direction  ot  the  court. 

Id„  iHt  cUum  ot  tl  109  and  ISO. 

I  1984.  IVhen  eoBvlalnt  to  h«  dtaniUiied   on  yarnent  ol 

Where  an  aetion  is  brought  to  foreclose  a  mortgage  upon  real 

iToperty,   npon  which  a  portion   of   the  principal   or  interest  ia 

' —   and  another  portion  ot  either  is  to  become  due,  the  complaint 

'  "■*  •"' — hsed,  without  costs  against  the  plaintiff,  upon  the 
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(  IttSS.  P»rBi«nt  aftpr  JadSBieBti  *rIt«D  proeeedlnc  *o  I>e 
■tared. 

In  a  ease  specified  in  the  last  section,  if.  after  a  final  judgment 
directing  a  sate  is  rendered,  but  before  the  sale  is  made,  the 
delendant  pays  into  court  the  amount  doe  for  principal  nnd 
interest,  and  tte  costs  of  the  action,  together  with  the  eipensea 
of  the  proceedings  to  sell,  if  any,  all  proceedingB  upon  the  judg- 
ment must  be  stajed;  but,  upon  a  subsequent  default  In  the 
payment  of  principal  or  interest,  the  court  may  make  an  order, 
directing  the  enforcement  of  the  Judgment,  for  the  porpoae  erf 
collectli^  t^e  aum  then  dqe. 
9  B.  a.  1*1,  i  Id. 

I  1686.  IVhen  part  oalr  of  Ibe  propertT  to  be  aold. 

Where  the  mortgage  debt  is  not  all  due,  and  the  mortgaged 
property  ia  so  circamstauced,  that  it  can  be  sold  in  parcels  with- 
out injury  to  the  interests  of  the  parties,  the  final  judgment  most 
dlKCt,  that  DO  more  of  the  property  be  sold,  in  the  first  place, 
than  Is  BuOicient  to  aatisfy  the  sum  then  due,  with  the  costs  of 
the  action  and  expenses  of  the  sale:  and  that  upon  a  subsequent 
default  in  the  payment  of  principal  or  interest,  the  plaiutiS  may 
apply  for  an  order,  dii'ectmg  the  sale  of  the  residue,  or  of  so 
much  thereof  bb  is  neeessar?  to  satisfy  the  amount  then  due, 
with  the  costs  of  the  apiilication  and  Uie  expenses  of  the  sole. 
The  plaintiff  may  apply  for  and  obtain  such  an  order,  as  often 
as  a  default  happens. 

la.,   p«n  of  H  16t  and  IM,  CDiualldXed. 

I  lOST.  IVhea  ttae  whole  property  mar  be  sold. 

If.  in  a  case  specified  in  the  Inst  three  scxitians,  it  appears  that 
the  mortgaged  property  is  so  circumstanced,  that  a  sale  of  the 
whole  will  be  most  beneficial  to  the  parties,  the  final  judgment 
must  direct,  that  the  whole  property  be  sold;  that  the  proceeds 
of  the  sale,  after  deducting  the  coata  of  the  action,  and  the 
expepses  of  the  sale,  be  either  apalied  to  the  satisfaction  of  the 
whole  sum  secured  by  the  mortgage,  with  such  a  rebate  of  inter- 
est, aa  justice  requires;  or  be  first  applied  to  the  payment  of  the 
sum  due,  and  the  balance,  or  so  much  thereof  as  is  necessary, 
be  Invested  at  interest,  for  the  benefit  of  the  plaintiff,  to  be  paid 
to  h>m  from  time  to  time,  as  any  part  of  the  principal  or  interest 
biwomes  due, 

U,,  H  lec  am  iM,  taij 
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REAL  PROPERTY. 


AeiioJi  to  oonpel  the  determination  of  a  claim  to  real  pmpertg. 


IMU.  PiocBwUnci  frbta  detuMlut  d«nle*  plaintiff' ■ 

tlUI      111  :     whan     ha     nleidl     title 

nme  ■■  iD  etHtment. 

1  dcfenduit  eUlmii  In  mtii 


„ 1   for   nlBlntl 

I««a.  Bff«et  of  JodEiaDTit. 


f  loss.  [Aat'd,  18V1.1    HVho  mar  nalnlaln  aellon. 

Wher«  a  penon  hai  bpoD,  or  he  and  t^oBe  whose  tatste  he  haa, 
have  been  for  one  year  in  poBsesBion  of  real  property,  or  of  any 
ondiTJded  intercBt  therein,  irlalming  It  in  fee,  or  for  life,  or  for 
a  term  of  yeara  not  Ices  than  ten,  he  may  maintain  an  action 

Srainrt  any  other  pemon  to  compel  the  determination  of  any 
nlm  odTerse  to  that  of  the  plaintiff  which  the  defendant  makes 
to  any  estate  in  that  properly  in  fee,  or  for  life,  or  for  a  term 
of  yenri  not  loss  than  ten,  in  aossesslon,  reTcrsion  or  remainder, 
or  to  any  interest  In  thnt  property,  including  any  claim  in  the 
nature  of  an  easement  tbereln,  whether  appurtenant  to  any  other 
estate  or  lands  or  not,  and  also  including  any  lien  or  incumbrance 
upon  said  property,  of  the  amount  or  valne  of  not  less  thai  " 
'       •     '       1  fifty  '  "  " 


hundred  and  fifty  dollars.    But  this  section  does  not  apply  to  a 
claim  for  dower. 

^a  B.  S.  112,  I  1^(2  BdiD._^rai),^»i^»m'd  6j^Cp.  Pcoc^^ |  MB^;_L^.  IMS.^ 


..  ISM,  rb.   IIB;  L.  1866,  ch.  611;  L.  ISflO,' cl.  ITS;  L.  18M.  lH.  '»»; 


I  16S».  [An'd,  1S81.]    Complaint. 

The  complaint  in  such  an  action  must  set  forth  facts  showing: 

1.  The  plaintiff's  right  to  the  real  property;  whether  his  estate 
therein  is  in  fee,  or  for  life,  or  for  a  term  of  years  not  less  than 
ten;  and  whether  he  holds  It  as  heir,  devisee  or  purchaser,  with 
the  source  from  or  means  by  which  bia  title  Immediately  accrued 

2.  That  the  property,  at  the  commencement  of  the  action  was, 
and,  for  the  one  year  next  preceding,  has  been  in  bia  possession,  or 
in  the  possession  of  himself  and  those  from  whom  be  ilcrives 
bis  title,  either  as  sole  tenant,  or  as  joint  tenant,  or  tenant  in 
common  with  others. 

3.  That  the  defendant  unjustly  claims  an  estate  or  Interest  or 
easement  therein,  or  a  lien  or  incumbrance  thcrenpon  of  the 
character  speciSed  in  the  lost  section. 

The  complaint  mnst  describe  the  property  as  preserihed  ia  sec- 
tion IBH  of  this  act.  The  demand  for  judgment  may  be  to  the 
effect  that  the  defendant  and  every  person  claiming  under  him 
be  barred  from  all  claim  to  an  CHtale  in  the  property  described 
In  the  complaint,  or  from  all  claim  to  an  interest  or  easement 
therein,  or  a  lien  or  incumbrance  thereupon,  of  the  character 
*  specified  in  the  last  section,  or  it  may  combine  two  or  more  of 
«aid  demands  with  other  demands  for  appropriate  relief, 
td..  t  3.  un-d.    B«e  Co.  Pioc..  |  MB;   L.  ISBl.  cb.  210. 
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title. 

If  the  defendsnt.  tn  hii  RQSwer.  puts  in  tune  tbe  matters 
specified  in  subdiviBion  Becond  of  the  lost  BecUon,  and  Hueceieds 
upon  thnt  defence,  final  judgment  muat  be  rendered  in  bis  faror, 
dismisBJng  tiie  complaint,  and  awarding  to  bim  coats  agoinat  the 

plaintiff. 

2  B.  B.  B12,  I  T.  im'd  br  L.  ISEB,  Cti.  Bit. 

1  1641.    [Ain'd,  ISai.]     Id. I  wken   li«  plrada  till*. 

The  defendant  may,  in  Iila  answer,  either  with  or  withont  the  ' 
defense  specified  in  tbe  last  sectipn,  BCt  forth  facts,  showing  that 
he  has  an  estate  in  the  property  or  any  part  thereof,  adverse  to 
the  plaintiff,  in  fee,  or  for  life,  or  tor  a  tonu  of  years  not  less 
than  ten,  In  possesBion,  reversion,  or  remninder,  ns  Sn  a  complaint 
for  the  same  csitse  of  action;  or  the  defendant  may  set  forth 
facts  Bhowing  that  he  bos  an  interest  or  an  easement  in.  or  a 
lien  or  incuntbrancc  upon,  said  property;  and  thereupon  he  may 
demand  that  the  complaint  be  dismisBed,  or  any  judgment  to 
which  he  would  be  entitled  in  an  action  brought  by  bini  to  recover 
that  estate  in  said  property,  or  to  enforce  in  any  manner  the 
intereat  or  easement  therein,  or  tbe  lien  or  Incumbrance  thereupon 
which  he  asserts;  or  he  may  combine  any  two  or  more  of  said 
demands. 

L.  ISei,  ch.  310.  r- 

I  1643.  (Am'd,  18B1.]  Prac«e)ItD«a  the  iiOMe  •■  !■  eject' 
mmat. 

Where  an  issue  of  fact  is  Joined  in  an  action  brought  as  pre- 
scribed in  this  nrticte,  unless  the  defendant  merely  demands  that 
the  complaint  be  dismissed,  if  the  defendant  claims  an  estate  in 
■aid  property,  the  subsequent  proceedings,  inclndlng  the  trial, 
Judgment  and  execution,  are  the  same  ns  if  it  tvae  an  action  of 
ejectment,  except  ns  otherwise  espressiy  prescribed  in  this  title; 
It  the  defendant  claims  an  Interoit  or  eaBetnent  In,  or  a  Hen  or 
incnmbrance  upon,  said  property,  the  subsequent  proceedings  are 
the  same  as  if  it  was  an  action  brought  by  the  defendant  to 
eBtablish  or  enforce  tbe  aald  interest,  easement,  lien  or  incum- 
brance, and  the  court  may  award  any  appropriate  relief  except 
OS  otherwise  expressly  prescribed  in  this  title. 

I  1043.  FpoaeedlnBH  whem  def«>dBiit  claims  la  rcTcrBloa 
OP  PC  mat  ad  cp. 

Where  tbe  defendnnt  claims  the  properly  in  (luesUott,  or  any 
part  thereof,  by  virtue  of  an  estate  in  remainder  or  reversion, 
he  need  not  establish  a  rlKbt  to  tbe  Immediate  possession  thereof; 
but  where  the  verdict,  tpport,  or  decision  finds  that  he  has  snch 
an  estate,  it  mu^t  specify  the  time  when,  or  the  contingency 
upon  which,  be  will  be  cutltled  to  possession;  and  final  judgment 
to  that  effect  must  be  rendered  accordingly,  witbottt  damages. 
In  such  a  case,  an  execution  for  the  delivery  of  the  poraesslon 
of  the  property  may  be  issned  upon  the  judgment;  bnt  only  by 
the  eiwcial  order  of  the  court,  made  upon  an  application  by  the 
defendant,  or  a  person  claiming  under  him.  and  satisfactory 
proof  that  the  time  has  arrived  when,  or  the  contingency  has 
happened  npoti  which,  the  applicant  is  entitled  to  possession  by 
the  terms  of  the  judgment. 

3  R.  8.  SIl,  31D,  H  13  acd  IB  {Z  ^Am.  323),  am-d  hj  h.  ISSS,  cb.  Etl, 
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t  1044.  Jadrncat  awarClBV  defeadKnt  vaattmrnlom,   ete. 

Where  n  final  judgtopnt,  [a  favor  of  the  detenijant.  determinea 
tltnt  be  la  entitled  to  tbe  immediate  poasession  of  the  property, 
it  muHt  award  him  poBsesaion  accordingly.  Tbe  Anal  judgmeDt 
itiiibC  also  award  to  htm  bis  damages  for  the  witbboMlng  of  his 
(iropcrty,  ub  Jd  an  action  oC  ejectment.  \ 

S  It.  B.  314,  aiB,  I  IS,  iiiii'd  Bi  on  fige  433. 

I  1045.  [Ani'd,  1601.]    Jadsmetit  for  plalntU. 

I'Mnnl  judetoeDt  for  the  plaintiff  mn«t  be  to  tbe  effect  that  the 
defendant,  and  eyery  peraon  claiming  under  him.  by  title  accru- 
ing nfter  the  filing  of  the  judgment-roll,  or  of  the  notice  of  the 
IKTodpucy  of  the  action,  SB  prescribed  in  article  ninth  of  this  title, 
be  forcTer  barred  from  all  claim  to  any  estate  of  iuheritance,  or 
for  life,  or  for  a  term  of  years  nat  Icbb  thiiu  ten,  in  the  property; 
or  such  judgment  must  be  that  the  defendant  and  every  person 
claiming  under  bim,  as  above  stated,  be  forever  barred  from  all 
tluim  to  any  interest  or  easement  In,  or  lien  or  incumbrance  upon, 
tbe  said  property,  of  any  kind  or  nature  n-batsoever,  or  of  any 
'  luirticulnr  interest,  easement,  lieu  or  incumbrance  specified  in 
aoid  judgment;  and  the  court  may  direct  any  instrument  pur- 
porting to  create  any  such  interest,  easement.  Hen  or  incum- 
brance  to  be  delivered  up  or  to  be  canceled  of  record;  or  two  or 
more  of  said  forma  of  judgment  may  be  awarded  in  tbe  same 
action.  If  Bucb  a  judgment  is  taken  upon  the  defendant'e  default 
in  appearing  or  pleading,  it  shall  not  award  costs  to  either  party, 
iiiLless  it  be  taken  upon  a  default  in  answering,  after  tbe  decision 
of  a  demurrer  to  the  complaint. 

U  1801,  cb.  110. 

f  1040.  [AK'd,  1861.1    Eflect  of  JndSBieiit. 

n  action  brought 
_    .  .  .    ,  „        .  the  other  party, 

as  to  ^e  title  established  in  the  action;  and  also  against  every 
person  claiming  from,  through,  or  under  that  party,  by  title  accru- 
ing after  the  filing  of  the  judgment-roil,  or  of  the  notice  of  the 
pendency  of  tbe  action,  as  prescribed  in  article  ninth  of  this  title. 
A  new  trial  of  said  action  after  jndgment  shall  not  be  granted 
ns  a  matter  of  right,  but  the  court  may,  in  its  discretion  in  the 
interest  of  justice,  grant  a  new  trial  upon  an  application  made 
by  any  party  within  one  year  after  said  judgment.  But  where 
a  defendant  is  an  infant,  an  Idiot,  a  lunatic,  an  habitual  drunkard, 
or  imprisoned  on  a  criminal  charge  or  in  execution  upon  convic- 
tion of  a  criminal  offence  for  a  term  less  than  life,  the  said 
defendant  shall  have  the  right,  within  one  year  after  bis  dlB- 
■bility  la  terminated,  to  apply  for  and  obtain  a  new  trial  of  said 
action,  and  the  rppresentBtives  of  such  a  defendant  shall  have 
the  same  right  within  one  year  after  the  death  of  said  defendant, 
If  such  death  occurs  while  the  disability  continues.  Upon  any 
new  trial  of  an  action,  brought  as  prescribed  in  this  article,  the 
record  of  the  evidence  given  upon  the  previous  trial,  may  be 
again  offered  to  the  court  by  eiiner  party,  and  may  be  received 
In  evidence,  in  case  the  sanie  evidence  cannot  be  again  procured. 
The  courts  may  make  auch  rules  and  orders  as  to  preserving  the 
record  of  the  evidence  given  in  Bach  actions  and  perpetuating 
the  proofs  prodneed  therein,  either  with  or  without  the  awarding 
of  any  other  relief  to  the  party  whose  proofs  are  so  perpetuated, 
lit  shall  be  necessary  or  proper,  and  may  embrace  such  Qirec*- — 
In  the  Judgment. 

L.  IWI,  ch.  aio. 
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t  104T.  [Ain'd,  1891.]    Aotlou  lo  detcKmlne  nKlow'a  doner. 

A  person  daimiug,  as  owner,  an  estate  in  lee,  for  life,  or  foe 
fears,  in  real  property,  may  maiatain  an  action  against  a  woman, 
who  claims  to  baTe  a  right  of  dower  in  the  whole  or  a  part  of 
the  property,  to  compel  the  determination  of  her  claim.  Bnt 
luch  aa  action  cannot  be  commenced  until  alter  the  expiration 
of  four  months  after  the  dealh  of  dpteodant's  hneband.  If  the 
defendant  is  under  any  of  tbe  disabilities  specified  in  the  last 
section,  the  provisions  of  that  section  relating  to  new  trials  and 
to  perpetuating  proofs,  shall  apply  to  her  case. 

L.  ISSl.  cb.  210. 

I  l«4a.  PrsecedlnVB,  If  plalnttS  MdMltB  defevdaafa  bIkIk. 
In  an  action  brought  as  specified  in  the  Inst  section,  if  the 
complaint  admits  the  defendant's  right  of  dower  in  the  property 
flescribed  therein,  or  any  part  Ihert^t,  it  must  demand  judgment 
that  her  dower  be  admeasured.  In  that  case,  if  the  defendant 
does  not.  by  her  answer,  set  forth  facts  showing  that  she  is 
entitled  to  a  grenler  right  of  dower,  or  another  estate  or  interest 
In  the  property,  than  is  no  ndmllted,  and  demond  judgment  there- 
for, as  if  she  was  the  plaintiff  in  an  action  for  dower,  the'  court 
must  render  an  interlocutory  judgnipnt,  directing  her  dower  to 
be  admensured,  with  or  wilhont  damages  for  its  detention,  as 
in  an  action  for  dower.  The  subsequent  nroceedings  are  the 
same,  as  if  the  defendant  bail,  oh  plaintiff,  recovered  an  inter- 
locutory judgment  in  an  action  for  dower. 

I   1640.  Id.f  wkMi  derendanl'B  plBlm  !■  deMled. 

Where  the  plaintiff  insists,  in  his  complaint,  that  the  defendant 
has  not  a  right  of  dower  in  the  property,  he  must  demand  judg- 
ment thnt  Bhe  bo  forever  barred  from  sticti  a  claim.  In  th.it  case, 
or  where  the  plaintiff  admits  a  right  of  dower  in  the  defendant, 
and  the  defendant  in  her  answer  demands  judgment  for  a  greater 
right  of  dower,  or  another  estate  or  ioterost  in  the  property, 
than  Is  so  admitted,  the  provisions  of  this  article,  relating  to  an 
action  to  compel  the  determination  of  nn  adverse  claim  in  fee. 
or  for  life,  or  for  a  term  of  years  not  lees  than  ten,  apply  to  all 
proceedings   subsequent  to   the   answer. 

I  leSO.  lAin'd,  lasi.]    Thie  article  apitllea  to  eorporMIOMa. 

An  action  may  be  maintained,  as  prescribed  In  this  article,  by 
or  against  a  corporation,  or  by  or  against  an  unincorporated  asso- 
ciation, as  if  it  was  a  natural  person,  or  such  an  action  may  be 
mointained  by  or  against  the  receiver  or  other  successor  of  any 
such  corporation  or  association. 
L.  iroi.  ch,  310. 
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,  a.  8                     FOR  WASTE. 

ARTICLB  aiXTH. 

Action/or  watte. 

w.  i«ei. 

TlM  liable  to  iMloD  tor  wiat*. 

1»3. 

AcUoD  bj  balF,  derlwc,  oi  (notor  of 

tou. 

Id.;  bf  mm  Bfulmt   purdUn. 

lew. 

Id.;    b,   |T.UI«  or   n.1    prapeHj,    »ld 

s 

;sr5i.£.fsa:srr,-.v..",' 

laes! 

l!:i  KSt-'i-e-ii"',™"."';;! 

I  lOBl,  «rko  ll«»la  to  «etloa  lar  w»ts. 

An  action  (or  waste  lies  agoinat  n  tenant  by  the  curtesy,  fn 
dower,  for  life,  or  for  years,  or  the  oasiEnee  uf  sueh  a  tenaot, 
n-ho,  dorine  hiB  estate  or  term,  commitB  waste  upon  the  reai 
property  held  by  him,  without  a  epeoial  and  lawful  written  licenM 
so  to  do;  or  BKninst  saeh  a  tenant,  who  lets  or  graots  lila  estate, 
und  Btiil  retalnlns  posseealon  thereof,  commits  waste  withont  r 
like  tleense. 

a  B.  a.  3M,  If  I  and  3  (2  Edm.  341). 

I  loss.  AettoB  b^  keir,  det-lae«,  or  crantor  of 

Ad   heir  or  devisee   may  malntaiD  an  action  for  WD 

ultted  Id  the  time  of  his  ancestor  or  testator,  as  welt 


I  1«BS.  Id.)  by  ward  BKalBat  vnardtaa. 

Such  an  nctloa  may  also  be  maintained  ee^inBt  a  Koarctian  by 
his  ward,  either  before  or  after  the  termination  of  the  Kuardian- 
ship,  tor  waste,  committed  upon  the  real  proiierty  of  the  ward, 
during  the  guardianship. 

Id.,  part  of  I  1. 

I  16S4.  Id.|  hr  vraatec  of  real  property  sold  nader  exc- 

Where  real  property  is  sold  by  virtue  of  an  execution,  the  pei^ 
son,  to  whom  a  conveyance  1b  executed  pursuaut  to  the  sale, 
may  maiutain  an  action  fur  waste,  conimitled  thereon  after  the 
Bale,  against  tbe  person,  who  was  then  in  possession  of  the 
property. 

M.,  I  X. 

I  less.  JadBmest  la  action  aKalnat  tesant  of  partlealar 

If  the  plaintiff  recovers  in  an  action  tor  waste,  other  than  an 
action  brought  as  prescribed  in  the  neit  section,  the  final  judR- 
ment  must  award  to  him  treble  damages.  Where  the  action  ts 
brought  by  the  person  nent  entitled  to  the  reversion,  and  it 
aiipears,  !a  like  manner,  that  the  injury  to  the  estate  in  reversion 
Is  equal  to  the  value  of  the  tenant's  estate  or  unexpired  term,  or 
that  it  was  done  malicinnHly.  the  tlnal  judsment  must  also  award 
to  the  nlalnliff  the  forfeiture  of  the  defendant's  estate,  and  the 
possesion  ot  the  place  wasted. 

Id     I  10,  U  uodlflcd  W  G».  rroc.,  I  4E2.    B«,  alai.  H  1020  *Dd  IISO.  int*. 
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1  lOBS.  Action  aawtnit  Jolat  tcaamt  or  tenant  In  aommon. 

Aq  action  for  waste  maj'  alao  be  maiDtaiaed,  b;  a  joint  teaaut 
or  teaant  in  commou,  aKalust  bis  co-tenant,  who  commits  wiLBle 
upon  the  real  property  neld  in  joint  teoftQcy  or  in  common.  II 
ttas  plaintiff  rocovers  therein,  he  is  entitled,  at  his  eiection,  eithei 
to  a  final  judgment  for  treble  damages,  as  specified  in  the  Inst 
section,  or  to  have  partition  of  the  property,  as  prescribed  Im  the 
next  two  sections. 

2  B.  a.  334,  It  S  IBd  11,  conKlldstHl. 

I  leifT.  Id.|  IntMlocntorr  Jndrment  fop  psrtUlon. 

Where  the  plaiutiS  elects  to  bare  partition,  as  prescribed  in  the 
Inst  section,  if  the  pleadings,  verdict,  r^rart,  or  dedsion,  do  not 
determine  the  rights  and  interests  of  tlie  seTcrai  parties  in  the 
proaertr  so  held  in  joint  tenancy  or  in  common,  the  court  must 
ascertain  them,  by  a  reference  or  otiierwise.  If  it  apneara  that 
there  are  persoiiB,  not  parties  to  the  action,  iviio  must  have  been 
made  parties  to  an  action  for  the  partition  of  the  property,  they 
must  be  brouglit  in  by  supplemental  summons,  and,  if  necessary, 
■lipplemental  pleadings  must  be  made.  When  the  rights  and 
interests  of  all  the  parties  are  ascertained,  an  interlocutory  Judg- 
ment for  the  partition  or  sale  of  the  property  must  be  rendered, 
and  the  subsequent  proceedings  tbercon  must  be  the  same,  as  in 
nn  action  for  the  partition  of  the  property,  except  as  otherwise 
prescribed  in  the  next  section. 

M.,  H  IS,  13  aid  It,  aod  piiC  of  |  IT,  «mnUdBti»]  and  ini'd. 

I    isee.    Id.)   dBBavrs    to    be    drdnoted    fron    defendanra 

The  plaintiff  may  elect  to  take  final  indgment  for  the  single 
damages  awarded  to  him,  or  that,  in  makiuE  the  partition,  or  In 
dividiug  the  proceeds  of  a  sale,  so  much  of  the  shore  of  the  de- 
fendant in  the  real  property^  or  the  proceeds  thereof,  as  will  be 
sufficient  to  compensate  the  plaintiff  for  his  single  damages,  and 
the  cobIh  of  the  action,  other  than  the  eipeiises  of  making  the 
partition  or  sale,  be  laid  off  or  paid,  as  the  case  may  bn.  to  the 

SlaJntiff.  The  residue  of  the  proper^  or  proceeds,  not  tnid  off  or 
iBtrit>uled  to  tbe  plaintJCf  or  the  defendant,  must  be  laid  off  or 
paid  to  the  persons  entitled  thereto,  according  to  their  respective 
rights  and  interests. 

Id..  19  IB.  le,  and  last  clauK  of  E  11',  am'd. 

I  lASO.  Vlent  vrhen  not  nenesmryt  yrhtn  and  koir  BUidc 

In  an  action  for  waste,  it  is  not  necessary,  either  npon  the 
execution  of  a  writ  of  Inquiry,  or  upon  the  trial  of  an  Issue  of 
(act,  that  the  jury,  the  judge,  or  (he  referee,  should  view  the  prop- 
erty. Where  the  trial  is  by  a  referee,  or  by  tlie  court  without  a 
jury,  the  referee  or  the  judge  may,  in  his  discretion,  view  the 

SroT>erty,  and  direct  the  attomes^  for  the  partleo  to  attend  accord- 
igly.    In  any  o'her  case,  the  court  may,  in  Ita  dlacretlon,  by  oideTi 
direct  a  view  by  the  jnry. 
Bubftltntcd  for  Id.,  part  ot  }l  S  and  10. 


dm,-,;.^:^,  Google 


IMl.  CeteDOanli 
1U2.  ViDil  jmg 

iBas.  Appiicitioi 


NUMAKC'E. 

AaT10I.H  SHVBKTH. 

Action  for  a  nviaaaot, 

mir    be   bnnittit. 


I  18AO,  'Wben  action  mar  be  Iiroasht. 

An  actioa  for  a  uDJs&nce  ma;  be  maintainod  in  aay  caee,  wbere 
Bucfa  BJi  action  aiKht  have  been  ntaintniued  under  the  lawa  in 


g   lOAl.  Defendavta  thervln. 

A  person^y  wboni  the  nniBance  bas  been  erected,  and  a  peraoD 


I  UISI  n>^  Ja<tfmeBt. 

A  final  jndinneDt  la  favor  of  tbe  plaintiff,  may  award  blm 
damaffes,  or  direct  the  remoTal  of  tbe  nuiaance,  oi  both. 

Id.,  I  T.  im'd  bj  Oa.  Prw..  |  4U. 

I  ie«S.  A#»lieatlam  of  thia  arttale. 

Thla  article  dora  not  affect  an  acIioD,  whereto  tbe  complBiiit 
demands  judgment  for  a  sam  of  mouer  only. 
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AKTICI^  BIOHTH. 

Other  acMons  relafing  to  rod  properly, 

;.  IflAl.  Certain  iieiMni  boldliic  ortr  dMnwd   tnapuMn.    A< 


I  ie04.  Cevtaln  perBons  holdlnv  OTor  deemed  trespBB«er>. 

'  A  peraon  in  posBesBlon  of  real  prc^jerty,  aa  froardian  or  tnutee 
tor  au  infant,  or  bDving  au  estate  determinable  u[K)n  one  or  more 
Uvea,  who  holda  over  and  coutinuea  in  possession,  after  the  de- 
termination of  his  tmat  or  particular  eatate,  without  tlie  exprcBS 
"t  of  the  person  then  immediatel7  entitled,  is  a  treipasaer. 

.    tion  mar   be   maiutained  againat  '•'—    ■-  "-'-   — 

admlnlBtrator,  by  the  person  ao  entitled,  ( 
istrator,  to  recover  the  full  vaJue     *  " 
the  wrongful  occupation. 

I  B.  a.  TW.  I  T  <1  Bdm.  TOO). 

I  leOB.  ReveratoneF,  etc,  mar  mslstiiln  action. 

A  person,  seized  of  an  estate  in  remainder  or  reversion,  may 
maintain  an  action  Cotindcd  apon  an  injury  done  to  the  inherit- 
ance, notwithstanding  any  iatervening  estate  tor  life  or  for  yean. 

U..  I  B. 

1  isee.  JolBt  tenanl,  ete^  mar  malBtala  aetlou  asalnat 

A  joint  tenant  or  a  tenant  in  common  of  real  property,  oe  his 
execQtor  or  administrator,  may  maintain  ao  action  to  recover  his 

SiBt  proportion  against  his  co-tenant,  who  has  received  more  than 
is  owD  just  proportion,  or  against  Ills  executor  or  administrator. 

BobrtltDted   tor   Id.,   i  ». 

I  IWn.   Action  for  otttlnVi  *te„  treea. 

If  any  person  cuts  down  or  carries  off  any  wood,  underwood, 
tree,  or  timber,  or  girdles  or  otherwise  despoils  a  tree  on  the  land 
of  another,  without  the  owner's  leave;  or  on  the  common,  or 
other  land,  of  a  city,  village,  or  town,  without  having  right  or 
privilege  in  those  lands,  or  license  from  the  proper  officer;  an 
action  may  l>e  maintained  against  him.  by  the  owner,  or  the  city, 
village,  or  town,  as  the  case  may  be. 
3  B.  8.  t3S,  I  1  (Z  Bdm,  MB),   am'd. 

I  leeS.  Jd.(  when  treble  damasea  mar  be  reoOTcred. 

!d  an  action  brought  ae  preBcrit«d  In  the  last  aection,  the 
plaintifF  may  state  in  nis  complaint  the  amount  of  his  damages, 
and  demand  judgment  for  treble  the  sum,  so  stated.  Thereupon, 
if  the  inquiaition,  or,  where  issues  of  fact  are  tried,  the  verdict, 
report  or  deeiaion.  awards  him  any  damages,  he  is  entitled  to 
judgment  for  treble  the  sum  so  awarded,  except  that  In  either  of 
the  following  caaes,  judgment  mnat  be  rendered  for  Biogle 
damacea  only. 
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1,  Where  the  Tcrdict,  report,  ot  decision  finds  affirmatively  that 
the  injury,  for  which  the  action  waa  brought,  was  casuai  and 
Inroluutary;  or  that  the  defendant,  when  he  committed  the  injnrr, 
had  probable  caaae  to  believe  that  the  land  was  his  own. 

2.  Where  the  defeadact  has  pleaded,  and  the  verdict,  report,  or 
deciaton  finds  affirmatively,  that  the  injury,  (oi  which  the  action 
waa    broi^sht,  waa    committed    bv    taking;    timber,  for    the  pur- 

Eose  of  mailing  or  repairing  a  public  road,  or  a  public  bridge,  or 
y  taking  any  wood,  underwood,  or  tree,  for  a  like  purpoae,  by 
authority  of  a  coromlaaioDer  or  overseer  of  blghwaya. 

1  B.  B.  BS8.  H  1  and  S.  ud  put  of  f  1. 

I  loss.  TreVle  dimiBKeB  (or  (orelble  entry  or  detalBi 


If  a  person  ia  disaeized,  ejected,  or  put  ont  of  real  property,  tn 
a  forcible  manner;  or  after  be  has  been  put  out,  ia  held  and  Kept 
oat,  by  force,  or  by  putting  blm  In  fear  of  personal  violence,  he  la 
entitled  to  recover  treble  aamagea,  in  as  action  therefor  against 


the  wrong-doer. 
M.,  i  i.  aa'd.  Bm  i  IIH,  uie. 
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ARTICI.B!   NIMTH. 

ProviHong  appUeable  to  tiBO  or  more  of  the  arllont  gpecifled  (B  tMs 


lejB. 


._... . r  «b«i«  rtMl  praiHrtr  i*  Miutod. 

»rB.  Stdn;    natm  of:    bow   coDdncted. 

ISn.  Pntchus  br  cerUlQ  offlnn  prohltilMd.    Paul^. 

mo.  BmtrmlsiBtt,  etc.,  bi»7  brtJW  •rtlon  »*t»  tMiMt'*  t 

im.  DatcndiDt,  hotr  pnnnMd  trom  oami — 

U8S,  Wben  order  ror  nirraj  may  be  nw^ 

IflM.  OcotcBla  and  tenUrt  of  ocdar. 

1W«.  ABtlBrltr  a<  pirtj  nnder  order, 

itSII.  UabtUtj'  at  porcbuat,  peadlu  ta  aetlsa. 

IMS.  Infut  uttj  nuJnUlD.  etc.,  nSl  ictlon  lu  hli  on  aima. 

IMT.  Joinder  at  ml  icUooe  wlU  oth«n. 

MM.  WMn  ipedel  proeeadlDt  tat  recorer  reel  property  Bot  alloved. 

I  lero.  RoUtM  ot  p«Bde«er  of  action  br  plalntlC. 

Id  an  action  brought  to  recover  a  Judgmeot  aSectioK  the  title 
to,  or  the  poHHeasioa,  nae,  or  enjoyment  o(,  real  property,  the 
plahttiff  may,  when  he  files  hia  complaint,  or  at  aar  time  aftei^ 
wards  before  final  judgment,  file,  Iii  the  clerk's  office  of  each 
county  where  the  property  la  situated,  a  notice  of  the  pendency  oC 
the  action,  stating  the  names  of  the  parties,  and  the  object  of  the 
action,  and  containing  a  brief  description  of  the  property  in  that 
connty,  afFected  thereby.  Such  a  notice  may  be  filed  with  the 
complaint,  before  the  service  of  the  summons;  but  in  tbat  case, 
personal  aervlce  of  the  Bummona  must  be  made  upon  a  defendant. 
within  sixty  days  after  the  filing,  or  else,  before  the  expiration  oC 
the  same  time,  publication  of  tne  summons  mast  be  commenced, 
or  service  thereof  must  be  made  without  the  State,  pursuant  to  an 
order  obtained  therefor,  as  prescribed  In  chapter  flftli  of  thia  act. 

Bee  Od.  Proc.,  1  183;  we,  elsn.  I  lOTS,  poet. 

I  1671.  EScBt  of  BoMee. 

Where  a  notice  of  the  pendency  of  an  action  may  be  filed,  aa 
prescribed  in  the  last  section,  the  pendency  of  the  action  la  eon- 
atructive  notice,  from  the  time  of  so  filing  the  notice  only,  to  a 
purchaser  or  incumbrancer  of  the  property  affe<:ted  thereby,  trom 
or  against  a  defendant,  with  respect  to  whom  the  notice  is 
directed  to  be  indeied,  as  prescribed  in  the  next  section.  A  per- 
son, whose  conveyance  or  Incumbrance  ia  sulweqaently  executed, 
or  Bubaequently  recorded,  is  bound  by  all  proceedings  taken  in  the 
action,  after  the  filing  of  the  notice,  to  tne  same  extent  aa  U  he 
was  a  party  to  the  action, 

Co.  Pioe.,  i   IBZ. 


diately  record  it,  in  a  book  kept  In  bU  office  for  that  pnipote, 
and  index  It  to  the  name  of  each  defendant,  specified  in  a  direc- 
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when  ncceiBHry,  must  be  paid  out  of  the  countr  tieasurr,  as  otber 
eountr  cborgcB. 

L.  1884.  cb.  BS.  [I  I  ind  a  (S  Edm.  £31). 

I  lOTS.  Hofloe  of  pendCMor  of  aettoa  1»T  dct«ii4B>t. 

Where  a  defeDdaot  sets  uii  in  h[g  ntiBiver  a  coaoterchtim,  apoo 
which  be  demnnds  an  affirmative  judgment  offectlns  tlie  title  to, 
or  the  posBeeBion,  use.  or  eujofineut  of,  real  property,  he  may, 
at  the  time  of  filing  his  answer,  or  at  au;  time  Dftemarda  before 
flual  Judgment,  Sie  a  like  notiee.  The  Inst  three  sectlonii  oppl;  to 
such  B  Dolice.  For  the  ourpose  of  nueh  an  opplleation,  tlie  de- 
fendant filing  Bueh  a  uotiee  is  regarded  as  a  plaiutiC,  ami  the 
plaintiff  is  regarded  hb  a  defendant. 

Co.  Pkw.,  I  132.  in  mit.      See  |  1810,  mola. 

I  1674.  [An'd,  1892.]  Wtaea  nsd  how  aotlo*  Bar  be 
eaaoclled. 

After  the  action  It  Mttl«d,  diBContiniied,  oc  abated,  or  final 
judgment  ia  rendered  therein  against  the  party  filing  the  notiee, 
and  the  time  to  appeal  therefrom  has  expired,  or  if  a  pluiutill 
filing  the  notice  unreasonably  neglects  to  proceed  in  the  action, 
the  court  may,  in  its  discretion,  ugion  the  niipltcaliou  of  any 
person  aggrieved,. and  upon  such  notice  as  may  be  directed  or 
approved  by  it.  direct  thnt  a  notice  of  the  pendency  of  an  action, 
filed  as  prescribed  In  the  last  four  sections,  be  cancelled  of  record 
by  a  particular  clerk,  or  by  nit  the  clerlts,  viith  whom  it  Is  filed 
*nd  recorded.  The  cancellation  must  hf-  made  by  a  note  to  that 
effect,  on  the  margin  of  the  record,  referring  to  the  order.  UulCBs 
the  order  ia  entered  in  the  same  clerk's  office,  a  certified  cojy 
thereof  niust  be  filed  therein,  before  the  notice  is  cancelled.  In  a 
judgment  creditor's  action,  the'  court  may,  at  any  stage  of  the 
proceeding,  upon  notice  to  the  plaintiff  or  to  the  judgment  creditor 
to  Ije  aSected  thereby,  direct  that  a  notice  of  the  pendency  thereof 
be  cancelled,  upon  payment  into  court  of  the  amonnt  of  the 
judgment  or  judgments  sought  to  be  enforced  in  such  actioD, 
together  with  the  accrued  intercKt  and  such  sum  in  addition 
thereto  as  the  court  may  deem  sufficient  to  cover  interest  likely  to 
accrue  during  the  pendency  of  the  action  and  coats.  Or,  in  lieu 
thereof,  the  court  may,  in  its  discretion,  order  that  an  under- 
taking be  given  in  a  sum  double  the  amount  of  the  judgment  or 
Cdgmenti  sought  to  be  enforced,  with  two  sufficient  sureties  to 
approved  by  the  court  or  a  judge  tiiereof,  conditioned  thnt  tlie 
defendant  or  defendants  applying  therefor  will  pay  the  Judgment 
or  judgments  songlit  to  be  enforced  against  said  property,  with 
Interest  and  costs  in  the  event  that  a  final  judgment  shqil  be 
entered  in  snch  jndgmeiit  creditor's  action  in  favor  of  the  juilg- 
tnent  creditor  or  creditorg-tn  tlie  effect  thnt  such  real  CRtntc  wns, 
at  the  time  of  the  filing  of  said  noti..'eB  of  pendency  of  nction, 
equitably  chsrgeHble  therewith.  A  copy  of  said  undertaking,  ivlth 
notice  of  the  fliing  of  the  same,  shall  be  served  upon  the  attorney 
for  the  judgment  creditor,  nnd  notice  of  not  less  than  two  days 
of  the  Jnstificnfion  of  the  suretieB.  Upon  the  aiprovnl  of  BUch 
nndertaking  by  the  court  or  a  Judge  thereof,  the  court  may  direct 
that  the  notice  of  pendency  of  action  be  cancelled  of  record,  in  the 
manner  above  provide.1.  Where  a  Jud(nnent  creditor's  nction  is 
bronght  by  the  pinintiff  ns  well  on  his  own  behalf  ns  on  behalf  of 
■nch  other  ereditor»  ns  mnv  cnme  In  and  contribute  to  the  exnense 
of  anch  action  notice  r>f  tli°  a[ip1icntlon  to  cancel  such  lis  pendens 
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shall  be  Kiven,  as  well  to  tbe  plaintiff  as  to  such  other  jadgment 
croditora  as  sball,  before  the  eervicc  of  the  uotice  o(  motion  or 
order  lo  show  causp,  hare  sorviHi  upon  the  attoroej  appeariug  (or 
the  defendant  !□  whose  Dame  the  titlp  shall  stand  at  the  time  of 
the  com  men  cement  of  the  action,  a  notice  to  the  effect  that  Bucb 
judgment  creditor  elects  to  coine  In  oud  contribute  to  the  eipeosea 
of  such  action,  which  notice  shall  also  describe  the  judgDienC  br 
■givine  the  name  of  the  court  In  which  It  was  reeorered,  suca 
recovery  and  the  amount  thereof,  and  shall  be  accompanied  bj  an 
affidavit  ot  the  judgment  erfdltor  or  his  niiorncy  to  the  effect  that 
snch  judgniect  has  been  duly  docketed,  giving  the  date  and  place 
of  Bueh  docket,  and  that  an  execution  tins  been  issued  thereon  to 
the  sheriff  of  the  proper  county  and  has  been  returned  unaatisfled, 
and  the  amount  claimed  to  be  dne  thereon.  In  such  case  the  court 
shall  provide  for  like  deposit  or  like  security,  as  the  case  may  be, 
tor  the  benelit  of  the  judgment  creditor  giving  such  notice  betore 
the  cancellation  of  such  notice  of  pendency  of  action. 
L.  isaa,  cb.  ooi, 

I  lOTS.  Wkea  •b4  hoir  oo>rt  mar  eonpel  deliver)'  of 
poaieasioii  of  reAl  propertT  to  parchKHer. 

Where  a  juilgment  in  an  action  specified  in  this  title,  allots  to 
any  perHon  a  distinct  parcel  of  real  property,  or  contains  a  direc- 
tion for  the  sale  of  reaJ  property,  or  confirms  such  an  allotment  or 
sale,  it  may  also,  except  in  a  case  where  it  is  expressl;  prescribed 
In  this  act  that  the  judgment  may  he  enforced  by  eiecution, 
direct  the  delivery  of  the  pof^EesEton  of  the  property  to  the  persoa 
entitled  thereto.  If  a  party,  or  his  representative  or  BUccessor, 
who  is  bound  by  the  judgment,  withholds  possesHion  from  the 
person  thus  declared  to  be  entilled  thereto,  the  court,  besides 
puniahing  the  dlHobedlcnce  us  a  contempt,  may,  in  Its  discretion, 
by  order,  require  the  sheriff  to  put  that  persou  into  posseBsion. 

a,..!, J .  1 — _ — ...i  —  :.  I. ..Q  eiecuticn  for  the 

jerty. 
3  R.  a.  101,  ncrt  o(  g  103  (3  BOm.  iee>. 

{  18TS.  Upon  Bale  <>(  r«Bl  pr«pertT>  oOtcev  to  pay  tues, 
cto. 

Where  a  judgment  rendered  in  an  action  for  partition,  for 
dower,  or  to  foreclose  a  mortgage  upon  real  property,  directs  a 
■ale  of  the  real  property,  the  officer  making  the  sale  must,  out  of 
the  proceeds,  unless  the  judgment  otherwise  directs,  pa;  all  taxea, 
assessments,  and  water  raten.  which  arc  liena  upon  the  properly 
•old,  and  redeem  the  property  sold  from  ony  sales  for  nniiaid 
taxes,  asBesaments,  or  water  rates,  which  have  not  apparently 
become  absoinfe.  The  siinia,  ceceaaary  to  make  those  payments 
iui  redemption 8,  ore  deemed  expen-""  ''  " —  — '"  — **■'-  *' — 
meaning  of  that  exprcsaion,  as  used 
second,  third  or  fourth  of  this  title. 

L,  ISTO.  ch.  TIT,  f  S,  modtenl  awi  am'd,    ace  Rule  61. 

g  ieT7.  JndKmoiit  to  be  entered  la  conntr  where  real 
ppaperlr  ■■  altualed. 

Where  real  property,  sold  by  virtue  of  a.  judgment,  rendered  io 
an  action  speciiicd  in  the  lost  aeclion,  is  ailunted  in  a  county, 
other  than  that  in  which  the  judgment  is  entered,  the  judgment 
must  be  also  entered  in  the  olFice  of  the  clerk  of  the  couDtj* 
wherein  the  properly  is  sititaled,  before  the  purchaser  can  be 
leguircd  to  pay  the  purchase-money,  or  to  accept  a  deed,    TIw 
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ciprk  of  the  latter  county  mast  enter  It  in  'the  jud^fment-book 
kei>t  bj  hlin,  upon  fllin;  with  him  a  copy  thereof,  certified  by  the 
clerk  with  whom  it  is  entered. 

I  1678.   (Ani'd,  18»«,  1H»6, 1898.]    8&1«|  aotlee  of)  kow  ooa- 

A  Bale  mpde  tn  purBnftnce  ot  any  pmTieion  of  this  title,  miiBt 
b<*  at  public  auction  to  the  highest  bidder.  Notice  of  such 
■ale  mast  be  8>>'en  by  the  officer  makiDg'  it,  as  prescribed  iu 
aection  fourteen  hundred  nnd  thirty-four  yjf  this  net  for  the  sale 
by  a  Bheriff  of  real  property,  by  virtue  of  an  esAnllon,  nor 
leas  the  property  [b  situated  wholly  or  partly  tn  a  dty  in 
which  a  daily,  semi-weekly  or  tri-weekly  newspaper  Is  published, 
and,  in  that  cose,  by  publishing  notice  of  the  sole  in  such 
a  daily,  semi-weekly  or  tri-iveekly  paper,  at  least  twice  in  each 
week  Par  three  succeBsive  weeks,  or  iti  a  weekly  paper  pub- 
tisbed  in  a  city,  once  in  each  of  the  sii  weeks,  immediately  pre- 
ceeding  the  sale,  or  In  the  counties  of  New  York  and  Kings  in  two 
auch  daily  papers.  If  the  officer  apiioluted  to  ninkc  snch  nnlc  docs 
not  appear  at  the  time  aniit  place  where  such  sale  hns  been^adver- 
tiaed  to  take  place,  then  in  that  case  the  attorney  (or  the  plaintiff 
may  postpone  or  adjourn  auch  sale,  not  to  exceed  four  weeks, 
during  which  time  such  attorney  may  make  application  to  the 
court  to  hare  another  person  appointed  to  make  auch  sale.  Notice 
of  the  postponement  of  the  aalc  must  be  published  in  tlie  paper 
or  papers  wbereiu  the  notice  of  sale  was  published.  The  terms  of 
the  sale  imiRt  be  made  known  at  the  sale,  and  if  the  property,  or 
aiiv  part  thereof,  is  to  be  sold  suhjcct  to  the  rlRbt  of  dower,  charcc 
or'  lien,  that  fact  mujit  be  declared  at  the  time  of  the  sale.  If 
the  property  couBistN  of  two  or  more  distinct  buildings,  farms  or 
lots  they  Bhall  be  sold  separately,  nnlesn  othei-wise  ordered  hy 
the  conrt;  and  provided,  further,  that  where  two  or  more  bnild- 
Inga  are  situated  on  the  same  cily  lot,  they  be  sold  together. 
InaSeetBapt.  l.lBWi  L.  ISM,  e)i ,  HI ;  L.  UM^dIi.  199;  I..  ISM,  eh.  M. 
1  10T9.  PareliBsps  br  oertal*  oOleer*  praUkltel.    I**a«Jty. 

A  commissioner,  or  other  officer,  making  a  sale,  aa  prescribed 
In  this  title,  or  a  guardian  ot  an  infant  party  to  the  action,  ahall 
not,  nor  shall  any  person,  for  his  benefit,  directly  or  Indirectly, 
pnrchase,  or  be  interested  in  the  purchase  of,  any  of  the  property 
sold;  except  that  a  guardian  may,  where  he  is  ian-fuiiy  anihoriied 
so  to  do,  purchase  for  the  benefit  or  in  behalf  of  his  ward.  The 
violation  of  this  section  is  a  miademeanor;  and  a  purchase,  made 
contrary  to  this  section.  Is  void. 

I  leSO.  ReveFBioner,  etc.,  anar  brlB*  ■ctloD  •ftcr  tenaMf  ■ 
dcf&«lt. 

Where  a  tenant  for  life,  or  for  a  term  of  years,  anfferB  jnds- 
ment  to  be  taken  againat  bim,  by  consent  or  by  default,  in  an 
action  of  ..^ectmcnt,  or  an  action  for  dower,  (he  heir  or  person 
owning  the  reversion  or  remainder,  may,  after  the  determination 
of  the  particular  estate,  maintain  an  action  of  ejectment  to 
recover  the  property. 

a  B.  a,  saa,  (  3  (2  Eum.  asoy.  im-d.  Sn  I  less,  po*i. 

■  1081.  Defeadaat,  hoTr  preTcntvd  from  eomnlttlav 
<malv,  etc. 
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the  property  in  controverBr,  the  court,  or  a  judge  thereof,  taaj, 
apoa  th«  application  oC  ibt>  ploiDtiff,  and  due  proof  of  the  facta 
b;  affidavit,  grant,  without  notice  or  security,  au  order,  reatrain- 
Ing  him  from  the  commiEaion  of  any  further  waste  upon  or  dam- 
age to  the  propenj.  Dlaobedieace  to  such  an  order  may  be 
punished  as  a  contempt  of  the  court.  Tbia  section  doea  not 
affect  the  plaintiCTa  right  to  ft  permanent  or  a  temporary  iujunc> 
tion  In  Buch  an  action. 

3  B.  B.  SSe,  II  IB  and  ID  (2  Eilm.  M7). 

I  1682.  Wbei 

If  the  court,   .._        „ _  , , 

pending,  is  BUtiafied  that  a  survey  of  any  of  .the  property, 
the  poBsesaion  of  either  party,  or  of  a  boundary  line  betwe«ru 
the  parties,  or  between  the  property  of  either  of  them,  and  at 
anoloer  person,  is  necessary  or  expedient,  to  enable  either  party 
to  prepare  a  pleading,  or  prepare  for  trial,  or  for  any  other 
proceeding  !n  the  action,  it  may,  upon  the  application  ot  either 
party,  upon  notice  to  the  party  in  poaaesaion,  make  an  order, 
franting  to  the  oppllcsnt  leave  to  enter  upon  that  party's  prop> 
erty,  to  make  ancn  a  survey. 
1  B.  S.  Ml.  I  IS  (a  Edm.  sat).  Bm-d. 


&  description  as  delinite  as  may  be,  the  property  or  Iranndary 
(lue  to  be  surveyed,  and  the  real  property  of  the  adverse  party, 
upon  nhich  It  Is  necessary  to  eater  for  that  purpose.  A  copy 
thereof  mast  be  served  on  the  owner  or  occupant  of  that  proper^, 
before  entry  thereupon. 
Id.,  I  U,  ani'd. 

I  1084.  Aatborltr  ot  p«rtr  aader  ovdM, 

After  serving  a  copy  of  the  order,  as  prescribed  In  the  last 
section,  the  party  obtaining  it,  his  necessary  surveyors,  aervonta, 
and  agents,  may  enter,  for  the  purpose  of  making  the  surrey, 
upon  the  real  property  described  in  the  order,  and  may  there 
lake  the  survey;  but  each  person  so  entering  ia  responsible  for 


I  loss.  lAaJttlHr  of  varokBBer,  vendlns  mm  mottaa. 

It  the  defendant.  In  an  action  of  ejectment  or  an  bcUoo  f«r 
dower,  aliens  the  real  proiwrly  in  question,  after  the  filing  of 
a  notice,  as  specified  in  section  lfl70  ot  this  act  and  an  execn- 
tioD  against  him  for  the  plaintiff's  damages  Is  returned  whoity: 
or  partly  unsatisfied,  an  action  may  be  maintained  by  ttie 
plalntiEF  against  any  person  who  has  been  In  possession  ot  the, 
property,  under  the  defendant's  conveynnce,  to  recover  the  nn- 
fBtisfipd  portion  of  (h(  dnmnscs,  for  a  lime  not  exceeding  ibvit, 
•  brln^  which  he  possessed  the  property. 

W.,  I  19.    ate  I  1870,  »nte. 
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I  ICSe.  iBteat  mar  m«lB<BlM,  «t«.,  ycal  aetlAB  la  bla  ftwa 

Aor  action  opecified  In  tbU  title  may  be  maintained  br  or 
againat  an  infant  in  bit  own  name:  and  article  fourth  of  title 
■econd  of  chapter  Sfth  of  this  act  appliea  to  Buch  an  action, 
except  aa  otherwbK  preKritoed  in  aectiau  1535  and  1636  of  UUi 
acL 

I  1«8T.  JMader  Af  real  actloaa  with  otlion. 

Nothing  contaiiied  in  this  title  Is  to  t)e  construed,  as  to  prerent 
the  plaintiff  from  nniling  In  the  aame  complaint  two  or  mora 
canaea  of  action,  In  anr  caa*  qMdfied  In  aection  484  of  thJa  act. 

Bh    I    W4,    (Hi*. 

I  1888.  Whaa  aptalal  »r*««*Alav  t*  rcearar  real  vr*^ 
•rtr  mot  all»we4. 

A  apedal  proceeding  to  recover  real  property  cannot  bo  taken, 
•xcept  In  a  case  speciallr  preecribed  by  law. 

i2  A.  B.  ua,  I  M   Ct  Edm.   SIM). 
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ARTIOUB  TBITPH. 

(Added  br  L.  1M1.  cb.  SW.    la  «EMt  8«pt  1.  l(cn,> 

£t>(denee  in  actiom  or  proceedtmgg  Involving  a  title  to  real  pnptrtp. 

B9C.  l«8i,  TMHmoBT  penwniaMd  paraunt  to  thi*  itU^v  iiht  be  RntTtd. 
RScct  1^  doamunUiT  erldtnc*. 
Uodc  tt  iDtrodBdDK  Uirtliiwsj. 

Application  to  tnkc  depHlClOD  lod  pcnwtnita  ttatlnunr. 
FetltloD.  wbat  to  CODtllD. 
ApftolntOMnt  of  ntenc;  DOtln  to  appMr. 
Referee  to  take  dtpoaltloo. 

Bumlutloii;  depoaltloa  to  be  lUiied  and  ceitUlad. 
1W8L   Deineltlana  as  erldeiK*. 

I  t«88«.  Tcatlmoar  pcrpetnBt«d  porawui*  l«  tkl>  MTtlcto 
^Mr  be  received. 

In  an;  action  or  proceeding  iarolTlng  a  qaestlon  aa  ta  title  to 
real  property  in  the  state  ot  New  Yor^,  the  court  ahall  upon  the 
offer  of  any  party  receive  in  evidence  testimony  perpetaated  par- 
Bnant  to  the  proTisiona  of  this  article;  provided  that  Ibe  testlmouy 
of  a  witoesa  shall  not  be  admissible  under  the  provlaions  hereof 
until  the  court  is  satisGed  that  such  wltneas  ia  deceaaed.  Of  ia 
unable  personally  to  attend  by  reasun  of  InsaDity,  sickness  or  other 
infirmity,  or  ia  confined  in  a  prison  or  iail,  or  Is  absent  from  the 
state,  aod  his  attendance  can  not  with  reasonable  dUigence  ba 
compelled  by  subpoena  or  his  testimony  taken  by  commisirioD. 

I  l«8Sb.   ESeet  of  doeamcatarr  eTtdeaee. 

No  proTisioD  of  this  article  shall  give  to  any  docimtaktary  arl- 
dence  introduced  in  connection  with  such  testimony  any  greatar 
or  different  effect  than  may  be  due  to  it  by  reason  of  the  testi- 
mony relatife  thereto  or  ita  own  character. 

I  1688e.   Mode  at  latpodaeiaa  (eiHlBioar. 

Such  testimony  may  be  introduced  !n  such  action  or  proceeding 
In  any  mode  established  by  the  practice  of  the  courts  for  the 
introduction  of  testimony  given  upon  a  (ornier  trldl  of  an  action 
by  a  witness  who  has  since  died,  and  subject  to  objections  as  to 

44T« 
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the  competency  of  a  witness  or  the  relevancy  or  competency  of  a 
question  pat  to  him  or  the  answer  giveu  bj  him,  as  if  the  witneaa 
were  persoaally  examined,  and  without  being  noted  upon  the 
deposltkin. 

I  16884.  Av»IlMtl<n  «•  MKe  dcpMltlOB  Ana  t*  »*vv<«l- 
mtti  t*a(lBanr> 

Where  a  person  has  'been,  or  he  and  those  under  whom  he  ' 
elaime  have  been,  for  one  year  in  poaiesalon  of  real  property  or 
of  an  UDdivlded  interest  therein,  cUiming  it  in  fee  or  for  life 
or  for  ft  term  ot  years,  not  less  than  ten,  he  may  apply  to  the 
supreme  court,  by  petition,  to  take  the  deposition  of  an;  person 
or  persons  and  to  perpetuate  such  testimony  to  be  received  in 
evidence  parsnant  to  the  provisions  of  this  article, 

I  l«8Se.  PettUant  wkat  t«  iMkBtalm. 

'  The  person  desiring  to  take  a  deposition  and  to  perpetnata 
testimony  as  prescribed  In  this  article  may  present  to  a  jostite  ot 
the  supreme  court  a  petition  duly  rerifled,  setting  forth  as  follows; 

First.  A  description  of  the  real  property  in  relation  to  which 
fjie  petitioner  desires  testimony  taken  and  perpetuated,  the  estate 
of  the  petitioner  therein,  whether  in  fee  or  for  life,  or  for  a  term 
of  years,  and  whether  he  holds  as  heir,  devisee  or  purchaser,  or 
u  trnstea  of  an  exprasa  tnut. 

Second.  That  the  property  at  the  date  of  the  petition  is  and 
tor  one  year  next  preceding  has  been  4n  his  possession  or  the 
possession  of  himself  and  those  from  whom  he  derives  title,  either 
as  sole  owner  or  as  joint  tenant  or  as  tenant  in  common. 

Third.  A  general  statement  of  the  facts  as  to  which  testimony 
is  to  be  talEea  and  the  circurostancea  which  render  it  necessary 
for  the  protection  of  the  petitioner's  ^hta  that  the  proposed 
testimony  should  be  perpetuated. 

Fourth.  The  names  and  residences  of  the  {tersons  to  be  ex- 
amined. 

Fifth.  The  names  and  residences  of  persons  having  interests 
which  may  be  adversely  affected  by  the  testimony  sought  to  be 
taken,  so  far  ss  such  names  and  residences  are  within  the  knowl- 
edge of  the  petitiuier;  or,  where  such  names  snd  residences  can- 
not be  ascertained,  a  statement  of  the  class  of  persons  having 
InterestB  wliich  may   be  so  adversely  affected. 

Sixth.  Any  other  fact  necessary  to  show  that  the  case  comes 
within  the  provisions  of  this  artlde. 

I  14S8f.  AypalBtBcat  ot  rctcreat  satlen  t«  Btpvar. 

tJpon  the  preaentatlon  of  the  petition,  the  Jtidge  shall  make  an 


g§  I«88g-8ffl  REAL  PROI^RTT.  c  14, 1. 1, »,  10 

tnanner  in  which,  notice  shBll  be  given  of  tlie  time  and  place  at 
which  auch  application  will  be  heard;  and  at  the  time  fixed  In 
BBid  notice  for  that  purpose,  if  It  shall  be  shown  to  the  satisfaction 
of  the  court  that  the  case  comes  within  the  proTiaions  of  this 
article,  the  court  shall  make  an  order  appointinK  a  referee  to  take 
such  teadtBonr  aod  prescribhic  the  maBBeT  tn  which  and  the 
persons  to  whom  notice  shall  be  given  of  the  time  and  ^ce  at 
which  the  testimony  will  be  taken  before  said  referee. 

I  laSte.  Refeivc  t«  take  de»aalHon. 

Before  proceeding  with  the  testimony,  the  referee  shs]]  require 
proof  that  due  notice  of  the  hearing  has  been  given  in  accordance 
with  the  directions  in  said  order  contained,  and  thereapou  the 
referee  must  proceed  to  take  the  deponitions  of  the  persons  pro- 
posed to  be  examined,  as  stated  in  the  petition,  at  the  time  and 
place  mentioned  in  the  notice,  and  me;  from  time  to  time  ad- 
jonrn  the  examination  to  another  day  and  another  place  within 
the  same  county.  All  the  provisions  of  sections  eight  hundred 
and  fifty-tour,  eight  hundred  and  fifty-five,  eight  hundred  and 
fifty-six,  eight  hundred  and  fifty-xeven  and  eight  hundred  and 
fifty-eight  of  the  code  of  civil  procedure  apply  to  the  examination 
of  a  person  taken  as  prescribed  in  this  article. 

I  1068h.  BiamlBBtloai  dcpoaltloB  to  fe«  alniel  Aad  ecr> 
tia«d. 

The  referee  upon  every  examination  taken  as  prescribed  In  this 
article  must  insert  therein  every  answer  or  declaration  of  the 
person  examined,  which  any  party  to  the  said  proceeding  requires 
to  be  Inserted.  If  upon  The  examination  before  the  referee  the 
person  examined  refuses  to  answer  any  question,  tbe  referee  must 
reiport  the  fact  to  the  court  or  a  judge  thereof,  who  must  deter- 
mine whether  tb^  witness  is  bound  to  answer  the  question.  Tbe 
deposition  when  completed  must  be  read  and  subscribed  by  the 
persons  examined,  certified  to  by  the  referee,  and  within  ten  daya 
thereafter  must,  together  with  the  petition  and  order  under  which 
it  waa  taken,  and  proof  of  service  of  all  the  notice*  required  br 
this  article,  be  filed  in  the  offloe  of  the  clerk  of  the  county  In 
which  it  was  taken,  and  the  said  deposition  or  a  certiBcd  copy 
thereof  mnst  be  recorded  in  the  oBlce  of  the  register  (or  clerk 
where  there  is  no  register)  of  the  county  in  wlklch  tbe  real  eatat« 
Is  situated. 

I  16881.  Deposltlova  >■  evldcBee. 

Subject  to  the  provisions  of  this  article,  the  deporftiODS  or  ■ 
certified  copy  thereof  may  be  read  in  evidence  by  any  party  to 
an  action  or  proceeding,  which  shall  involve  the  title  to  anch  real 
property,  as  against  tbe  person  on  whose  petition  said  depositions 

44To 
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were  taken,  each  person  to  n-hoa  notice  of  the  tahing  of  Bach 
depositionE   was  Kiveu   as  directed   in   tbe  order   appointing  the 
referee,  and  all  penons  claiming  from,  throuch  or  noder  tbaiu  or 
an;  of  them. 
h.  i»oi,  «li.  30a,    i>  effect  8*pt.  1,  190L 
44TA 
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TITLE  IX 
Aetiona  laUtins  to  (UUKMb. 

to    remier    ■    c^taattel. 

to  londoH  ■  U*a  upoo  ■  cluttd. 

article:  first. 

Action  to  recover  a  chattel. 


•m.    ^  loluler  at  iptktii 

Id.i  ittEc  Jndpnea 
Id.;  br  mD  iHlgM 
JuWctkm.  etc., 
PUIdUS  mw  t«n 
AffldiTlt  therttor, 


repleilD  precedci  i 


iflKte 


PKntdon  wbeie  a  part  onli  !■  repleTlt 
PblDUITi  undcrtiklDg  for  npleTlD. 


■aretln;  pioreedliici  ttwranpott. 
battel;    procMdlngi   tberaiipoa. 


PnultT  for  wrong  dellTeir  b;  Bberlfl. 
UndcrUklnc;  to  whom  ddlnrsd. 
Ctnliii  af  title  br  tblid  petsoo;  procHdlDn 
Action  acalDM  «li*rnr  opoD  rub  >eUlin. 
Ind«nnlt7  to  iherllf  ■(■Inn  incta  ictlao. 

When  iftDt.  etc.,  n»r  nnks  -*" — " 

Second   abd  nibeequfpt  nf^frl 

BctDm,  etc.,  bj  ahertlT, 
Id.;  bow  compelled. 
RepIcTln  [Hp«n  to  he  made  p 
Action  not  affected  by  fallore  1 
Wbeo  and  how  plslbtlff  mar 


baitete;  judgment  thenapoo. 


Final  lodes 

aberlDt'a  rel 
llilniT.  etc. 


nalntalDabla. 


and  rerlTal  o(  action. 
I  1689.  Joinder  at  action  wllb  otb»M. 

Nothing  in  thiB  title  la  to  be  eo  coDttmed,  %a  to  prevent  tb» 
plaintiff  from  uoitiug,  in  the  nnme  complaint,  two  or  mora 
causes  of  action,  In  auj  case  specified  in  flection  484  of  this  act. 

Bee   i    laST,    ante. 

I  1090.  [Au*d,  18&4.]    When  II  cnnBot  be  malatalned. 

An  Bctlon  (o  tppovit  a  chattel  cannot  be  mBiotained  in  either 
of  the  foliowiug  cases: 
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1.  Where  the  ehnttfl  «'aB  tnheo  by  virtue  of  a  warrant,  aEnlust 
the  plaintiff,  for  the  cullectioD  of  a  tax,  assessment  or  fine,  issued 
la  pursuance  ot  a  stntule  of  the  State  or  of  the  Tlnited  States; 
unless  the  taking  was,  or  the  deteotiou  is,  unlawful,  as  speclQed 
lu  section  siiteen  huudrrd  nnd  ninety-five  ot  this  act. 

2.  Where  it  nas  seizrd  by  virtoe  of  an  execution,  or  It  war- 
rant of  attachment,  nKDiiist  the  property  of  the  plaintiff,  unless 
It  was  legnlly  exempt  from  auch  seizure,  or  is  unlawfully  de- 
tained, as  specified  in  section  siiteoD  hundred  and  ninelr-fire 
ot  thia  aet.  ^ 

8.  -Where  is*  wns  seiied  by  virtue  of  an  eiecufion,  or  a  war- 
rant of  attachment,  against  the  property  of  a  person  other  than 
the  plaintiff,  and  at  the  time  of  the  com  men  cement  of  the  acliou 
the  plaintiff  had  not  the  right  to  reduce  It  into  his  pusHession. 

L.  IBM,  cti,  SOC;  a  11.  S.  D22,  )|  t  uiil  D  (2  R.  S,  IMO),  nm'd. 

I  1«91.  Id.|  after  Jadnmciit  Ksninst  the  plalatlK. 

Where  a  chattel  la  replevied,  in  an  action  to  recover  the 
same,  and  a  final  judgment  awarding  the  possession  thereof  to 
the  defendnnt  is  rendered,  a  subsequent  action  tn  recover  the 
same  chattel  cannot  be  maintained  by  the  plain  tiff,  (or  the 
same  cause  of  nction.  But  the  jadgment  does  not  affect  hfa 
right  to  maintain  an  action  to  recover  damages,  for  taking  or 
detaining  the  same  or  any  other  chattel,  unless  it  was  rendered 
against  him  upon  the  merits. 

Id.,  i  ei. 

I  1002.  Id-i  br  an  Mslvaee.  ' 

An  action  to  recover  a  chattel,  the  title  to  which  has  been 
traDsferred  to  the  plaintiff,  since  the  wrongful  taking,  or  during 
'  the  wrongful  detention  thereof,  with  or  without  the  damages 
■nstalned  by  the  talcing.  nilbholdinKi  or  detention,  may  be. 
maintained  In  any  case,  where,  except  (or  the  transfer,  sach  an 
action  might  be  maintained,  by  the  person  from  or  through  whom 
the  plaintiff  derives  title;  bnt  not  otherwise. 

I  1S8S.  JiarlHlIetl«B,  etc.  vrhen  replerln  vvcovileB  ■«■•• 

Where  a  chattel  is  replevied  before  the  service  of  the  snm- 
moDS,  as  prescribed  in  this  article,  tbe  spixnre  thereof  by  the 
■heris  is  regarded  as  equivalent  to  the  granting  of  a  provisional 
remedy,  for  the  purpose  of  giving  jurisdiction  to  the  court,  and 
enabling  It  to  eontrol  tbe  subsoqnent  proceedings  in  the  netlon: 
and  as  equivalent  to  tbe  commencement  of  the  action,  (or  the 
purpose  ol  determining,  whether  the  plnintiff  is  entitled  to  main- 
tain the  action,  or  the  defendant  is  liable  thereto. 

Sm  I  410,  aDU. 

I  16M.  PlatntW  may  require  alierllV  to  FepleTT. 

The  plaintiff  may.  when  the  suramonH  is  issued,  or  at  any 
time  anerwards,  and  before  the  service  of  n  copy  of  the  defend- 
ant's answer,  or,  where  judgment  is  taken  by  dp(nnlt  for  want 
of  an  appearance  or  plesding,  before  the  entry  of  the  final 
indgment,  cause  the  chattel,  to  recover  which  the  action  is 
DTOOght   to   be   replevied   by   tbe   sheriff   of   the   county   where 

*  So   Id   Ibe   oiiglnil. 
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it  IB  fonnd.  For  that  pnrpose,  be  must  deliTer  t«  the  ■herll 
ftu  affidavit  BDil  B.  written  uudertakiDg,  aa  prescribed  Id  the 
following  sections  of  this  article,  with  a  written  requiaitlon, 
indorsed  upon  or  annexed  to  the  affidatit,  and  subscribed  by  bla 
attorney,  to  the  effect,  that  tbe  sberift  is  required  to  replevy 
the  chattel  de«cril)e<l  therein.  Tbe  requisition  may  be  directed 
to  tbe  aheriif  of  a  particular  county,  or,  generally,  to  the  sheriff 
of  any  county  where  the  chattel  is  found.  It  la  deemed  the 
mandate  of  tbe  courL 
to.  PiDc.,  H  30e  asd  20S,  imd  ind  cou<>Ud*le<l. 

I    1S9B.     A^dnvlt     therefor,     before     eauucBoenaBt     •! 

The  affidavit,  to  be  dellTcred  to  the  eheriff,  as  prescribed  in 
the  last  section,  must  particularly  describe  the  chattel  to  be 
repleTied;  and  must  contain  the  following  sUegatfonB; 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  Is  entitled 
to  the  poBBCBBion  thereof,  by  virtue  of  a  special  properly  therein; 
the  facts  with  respect  to  which  must  be  set  forth. 

2.  That  it  Is  wrongfu)Iy  detained  by  the  defendant. 

3.  The  Biiejied  cause  of  the  detention  thereof,  according  to 
tbe  best  knowledge.  Information,  and  belief  of  the  person  making 
the  affidavit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  lax,  assessment,  or  fine,  issued 
in  pursuance  of  a  statute  of  the.  State,  or  of  the  United  States; 
or,  if  it  has  been  taken  under  color  of  such  a  warrant,  either 
that  the  taking  was  unlawful,  by  reason  of  defects  in  the  pro- 
cess, or  other  canses  specified,  or  that  the  detection  is  unlawful, 
by  reason  of  facts  speciBed,   which  have  anhsequently  occurred. 

fi.  That  it  hiiB  not  been  seized  by  virtue  of  an  execution  or 
warrant  of  attachment,  against  the  property  of  the  [dalntiff. 
or  of  any  penion  from  or  through  whom  the  plaintiff  has  derived 
title  to  the  chattel,  since  the  seizure  thereof;  or,  if  ft  has  been 
so  seized,  that  it  was  exempt  from  the  seizure,  by  reason  of  facts 
specified,  or  that  ils  detention  is  unlawful,  by  reason  of  facts 
■{lecifled  which  have  subsequently  occurred. 


I  ie9fl.  Id.)  Kfter  canncncemeBt  at  «etl«B. 

But  where  the  affidavit  is  made  after  the  service  of  the  sum- 
mons, the  allegations,  required  tn  be  inserted  therein  by  snbdl- 
vlsions  first  and  second  of  the  last  section,  must  be  to  the  effect, 
that  the  plainiiff,  st  the  time  of  the  commencement  of  tbe 
action.  WBB  (he  owner  of  the  chattel,  or  was  entitled  to  the 
posscBBion  thereof  by  vlrtne  of  a  special  property  therein;  and 
that  it  was  then  wrnnirfiilly  detained  by  the  defendant,  as  pre- 
scribed  in  those  subdiviaions. 

}  ie»T.  Id.)  iTliere  aeveral  etavttelB  KM  ta  be  replevle*. 

Where  the  affidavit  describes  two  or  more  chattels  of  tbe 
same  kind,  ft  must  state  the  nnmber  thereof,  and  where  it 
describes  a  chattel  in  bulk,  ft  must  state  the  weight,  measure- 
ment, or  other  quantity.  Where  It  describes  two  or  more  chnttela 
to  be  replevied,  it  may,  nt  the  election  of  the  plaintiff,  state  the 
aggregate  value  of  all;  or,  separately,  tbe  value  of  any  chattel 
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or  of  Bjij  dasa  of  duitteli,  and  the  aggregate  tbIuo  of  the  re- 
mainder, It  nay.  Where  it  atatca  eeparatelr  the  value  of  one 
or  more  chattels  or  claesea  of  chattels,  the  defendant  may  re- 
quire, aa  prescribed  in  the  foIIowiiiK  provisioDS  of  this  article, 
(he  return  of  tnj  or  all  of  the  chattels  ot  claaie*  of  cfaattela, 
the  value  of  which  is  thus  stated,  oi  ot  tlie  portion  thereof 
which  haa  been  replevied.  It  he  procures  such  a  return,  the 
remainder  must  lie  delivered  to  the  plaintiff,  except  aa  1b  otherwiM 
pnacribed  in  this  article. 

BxpUutarr  of  |   tSSB,   ants, 

I  1608>  ProvlaloB  where  k  vart  oalr  ■■  replevied. 

Th»  aberiff  most  replevr  a  amaUer  number  or  a  smaller  qnnntitr, 
If  the  whole  of  the  chattel  or  chattela  described  in  the  affidavit 
cannot  be  found.  In  tbat  case,  if  the  ainregate  value  only  ia 
Muted  lu  the  affidavit,  the  value  of  the  entire  chattel  or  class  of 
chattels,  aa  so  stated,  la  to  be  deemed  the  value  of  the  part  re- 
plevied, for  the  purposes  of  the  proceedingB  to  procure  a  return 
thereof  to  the  defendant. 

I  IWD.   plalBttO'a  andertaklmv  for  replevtn. 

The  nnderta^ing  to  be  delivered  to  the  sheriff,  with  a  requial* 
tiou  to  repiery  a  chattel,  must  be  executed  by  at  least  two  sure- 
ties, who  must  be  approved  by  the  sbeiiff.  It  most  be  to  the 
effect,  that  the  sureties  ate  bound  in  a  sfiecified  sum,  not  less 
than  twice  the  value  of  the  chattel,  oa  stated  in  the  affidavit,  tor 
the  prosecution  of  the  action;  for  the  return  of  the  chftttel  to  the 
defendant,  if  possession  thereof  Is  adjudged  to  him,  or  if  tbe 
action  abates,  or  is  discnntiiined,  before  the  chattel  is  returned  to 
tbe  defendant:  and  for  the  payment  to  the  defendant  of  any  sum, 
which  the  jodgment  awards  to  Urn  against  tbe  plaintiff. 

I  1700.    Row  cbBttel  to  be  replevied. 

If  any  chattel,  described  in  the  affidavit,  is  found  tn  the  posses- 
sion of  the  defendant,  or  of  his  agent,  the  HherifT,  to  whom  an 
ftfiidavit,  requisition,  and  undertaking  are  delivered,  as  prescribed 
tn  the  foregoing  sections  of  this  article,  must  forthwith  Tpplev; 
it,  by  taking  it  into  his  possession.  He  must  thereupon,  without 
delay,  serve  on  tbe  defendant  a  copy  of  the  affidavit,  requisition 
and  undertaking,  by  delivering  the  same  to  blm  personally,  if  he 
can  he  found  within  the  county;  or,  If  he  cannot  be  so  found,  to 
his  agent,  if  any,  from  whose  poaaesaion  the  challel  Is  taken;  or, 
if  neither  can  be  found  within  the  county,  by  leaving  the  copy  at 
the  UEoal  place  of  abode  of  either,  with  a  person  of  suitable  age 
and  discretion. 

See  CB.  PnK..  nupilndec  at  t  SOS,  aa'd. 

g  1701.  id. I  bow  tskea  from  a  hnlldlnic,  ete- 

If  any  chattel,  described  In  the  aflldaTit,  is  secured  or  coucpsIimI 
tn  a  buildtoK  or  iuclosure,  the  sheriff  must  publicly  demand  its 
deliviwy.  It  it  is  hot  delivered,  pursuant  to  the  demnnd,  he  mnat 
cnnse  the  building  or  inclosure  to  be  broken  open,  and  must  take 
the  chattel  Into  his  poaaesaion. 

CD.  Pkm..  I  214.    S*«  H  10*.  ion  iDd  im*.  antf. 

I  170&  Beple'rled  cbattel)  bow  kepi,   etc 
A  aheriff,  who  has  replevied  a  chattel,  must  retain  It  in  bis  pOB- 
•eoaion,  keeping  it  in  a  secure  place,  until  tbe  person,  who  la 


L 
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entitled  to  the  poBBeaiiion  thereof,  is  ascertniiied,  as  prescribed  Id 
this  article.  Ue  uiuitt  then  deliver  it  to  that  person,  uyou  requeat 
Bad  pojmeDt  of  bis  lawful  fees,  and  necessarj  expenses  for  taRlng 
ADd  keepiuK  it,  as  taxed  hj  a  judge  of  tbe  court,  or  the  coontr 
Jndge  ol  the  county  vrhere  the  chattel  was  repleTied,  upon  Buch  k 
notice  as  the  judge  deenw  proper. 

Co.  Pn>e.,  I  2U.  im'd. 

I  irOS.  Wben  defendant  Bnr  •xacpt  to  aBFctleat  pr«> 
ecedlnaa  theveavoB. 

Within  three  days  after  the  chattel  ia  repleTied,  and  a  otnr  of 

the  affidavit,  requisition,  and  nndertakiDg  is  served,  the  deteudiuit, 
unless  he  requires  a  return  of  tbe  chattel  replevied,  or  of  one  or 
more  of  them,  where  two  or  more  chattels  are  replevied-  may 
ierte  uiwn  the  aheriff  a  notice,  thot  he  excepts  to  the  plalotllTB 
sureties:  otherwise  be  is  deemed  to  have  waived  all  objections  to 
them.  Where  the  defendant  has  not  apoeared,  the  notice  must  be 
subscribed  either  by  him,  or  by  his  agent  or  attorney.  The  per- 
son so  subscribing  the  notice  must  add  to  bis  signature  his  office 
address,  as  prescribed  by  law,  with  respect  to  a  notice  of  appear- 
ance.  Within  ten  days  after  service  or  sucb  a  notice,  the 
plaintiff's  sttorney  mnst  serve  upon  defendant's  attorney,  or,  if 
the  defendant  has  not  appeared,  apon  the  Bherlff,  notice  of  the 
Justification  of  the  sureties.  If  the  notice  of  justification  Is  served 
npoQ  the  sheriff,  he  must  Immediately  serve  it  upon  the  person, 
wnoae  name  Is  subscribed  to  the  notice  of  exception.  In  the  mode 
prescribed  by  law,  tor  service  of  a  paper  upon  an  attorney  in  an 

Id..  I  no,  ani'd. 

I  1T04.  Wben  defeadsnt  bwt  reelalm  etaatteli  proofed- 
ln«a    ttaerenpon. 

The  defendant,  it  he  does  not  except  to  the  plaintiff's  aareties, 
as  prescribed  In  the  last  section,  may,  within  the  time  allowed  to 
htm  for  such  an  exception,  serve  upon  the  Bberiff,  a  notice  that  he 
requires  a  return  of  the  chattel  replevied.  With  the  notice,  he 
must  deliver  to  the  sheriff  the  foUowintt  papers: 

1.  An  affidavit,  containing  en  allegation,  either  that  the  defend- 
ant Is  the  owner  of  the  chattel,  or  that  be  Is  lawfully  entitled  to 
the  possession  thereof,  by  virtue  of  a  special  property  therein,  the 
facte  with  respeef  to  which  must  be  set  forth. 

2.  An  undertaking,  executed  by  at  least  two  sureties,  to  tbe 
effect  that  tbey  are  bound,  in  a  Bpeclfled  sum,  not  less  than  twice 
tbe  value  of  the  chattel  ns  stated  in  the  affidavit  of  the  plaintiff, 
for  the  delivery  thereof  to  the  plaintiff,  it  delivery  thereof  Is 
adjudged,  or  it  the  action  abates  In  consequence  of  the  defend- 
ant's death;  and  for  the  payment  to  him  of  any  sum,  which  the 
judgment  awards  against  the  defendant. 

Within  three  dn.vs  after  serving  a  notice,  requiring  a  return  of 
the  chattel,  as  prPEcribed  in  this  section,  the  defendant  mttst  serve 
upon  tbe  plaintiffs  attorney,  notice  of  the  jnstlGcatlon  of  tbe  sure- 
ties to  the  undertaking. 

Id..  I  Ml.  .m'll. 

I  ITOB.  Bnretleiii  wkea  ABd  kaw  to  InsHfr. 

The  justification  of  sureties,  as  prescribed  in  either  of  the  last 
.  wo  sections,  mimt  take  niaee.  either  in  tbe  county  where  the 
chattel  was  replevied,  or  In  the  county  whew  one  of  thp  Boretlm 
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aalatlng  the  jnttlfication  of  ball,  eon- 
;  first  of  chapter  seventh  at  thi«  act, 
Bovern,  except  aa  otheiwiae  expresely  prescribed  la  this  nrtlcti*, 
with  respect  to  the  notice  of  justificatioii  of  the  Hureties;  tbe 
officer  before  whom  ther  must  Justify;  the  substitution  of  new 
■nretieS  or  a  new  undertakinK;  the  examloation  and  qualiGcatlonB 
of  the  sureties;  and  the  allowance  of  the  undertaking.  Bnt  after 
the  allowance,  the  uodertaking  aod  examluatlon  must  be  delivered 
to  the  sheriff. 
On.  Pm!.,  I  us,  witb  parti  of  ||  310  ind  213.    Sec  ||  ST3.  SSI,  anle. 

1 1T06.  When  amd  to  wli*n  abcrtB  HWst  ^rnUrrnr  ofesHel.      ' 

If  the  defendHOt  neither  excepts  to  the  plalntiffa  sureties,  nor 
requires  the  retnm  of  the  chattel,  within  t&e  time  prescribed  for 
that  narpose;  or  if  he  makes  defanlt  in  serTine  notice  of  the 
justification  of  his  sureties,  or  in  procaring  the  allowance  of  his 
undertaking;  or  if  the  plaintiff,  after  the  defendant  has  excepted 
to  hia  anreties,  duly  procures  the  allownnce  of  his  undertAkinR; 
the  sherlfE  mnst,  except  in  the  case  apoclGed  in  section  1709  of  thia 
act,  Immediately    deliTer   the    chattel    to    the    plaintiff.    If    the 

SIsintlff,  after  the  defendant  has  excepted  to  his  sureties,  makea 
efanit  in  serving  notice  o(  justification,  or  in  procuring  the  allow- 
ance of  his  nndertaking;  or  if  the  defendant,  after  he  has  required 
the  return  of  the  chattel,  duly  procures  the  allowance  of  his  under- 
taking; the  sheriff  must  Immediately  deliver  the  chattel  to  the 
defendant.  When  the  chattel  is  delivered  by  the  sheriff  to  either 
party,  as  prescribed  in  thia  secHon,  the  sheriff  ceases  to  be  re- 
sponsible for  the  sufiSdenc;  of  the  sateties  of  either  party:  until 
then,  he  is  responsible  tor  the  suf&ciency  of  the  sureties  Of  the 
plaintiff  or  of  the  defendant,  aa  the  case  may  be. 

8m  I<t.,  H  no.  HI  and  211. 

I  ITOT.  Peultr  for  wr«av  daltrePT  kT  ataeritt. 

A  sheriff,  who  delivers  to  either  party,  without  the  consent  of 
the  other,  a  chattel  replevied  by  him,  except  as  prescribed  in  the 
last  section,  or  by  virtue  of  an  execution  issned  npon  a  Jndgment 
In  the  action,  forfeits,  to  the  party  aggrieved,  two  hundred  and 
fifty  dollars;  and  is  alao  liable  to  him  for  all  damagei  which  he 
sustaiua  thereby. 

a  B.  S.  BSB,  g  U  (2  Edm.  SU). 


I  IT06.  UndertaklBCt  to  wk 

Where  the  sheriff  duly  delivers  a  chattel  to  either  partr,  as 
prescribed  in  the  last  section  but  one.  be  must,  at  the  same  time, 
deliver  to  the  adverse  party  the  undertaking  received  by  him  from 
the  party  to  whom  the  chattel  is  delivered,  together  v^ith  the  ex- 
BmiMttion  of  tb«  funtfea,  and  the  judge's  allowance,  it  any. 

Oo.  Froc..  1  431,  sm'd. 

I  1T09.  CI«iai  oir  «tte  %r  tbird  9eTBOi>|  proceadlava  tkare- 
■p«B. 

At  any  time  before  a  chattel,  which  hns  been  replevied,  is  actu- 
ally deUvered  to  either  party,  if  a  person,  not  a  party  to  the  action, 
dalms,  as  against  the  defendant,  a  right  to  the  poasession  thereof, 
existing  at  the  time  when  it  was  replevied,  an  affidavit  may  be 
mode  and'delivejred  to  the  sheriff,  in  bis  behalf,  stating  that  be 
makes  such  a  claim;  specifyiDg  the  chattel  or  chattels  to  which  it 
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relmtee,  If  two  or  more  chattela  have  been  replevied,  and  the  claim 
telatea  oa]j  to  part  of  tbpm:  and  setting  forth  the  facta  upon 
which  his  right  of  posaeasioD  depends;  In  that  caae,  tbe  aberiB 
may,  in  his  discretion,  before  he  delivers  the  chattel  to  the 
plniutiff,  serve  upon  the  plaintiff's  attorney  a  copy  of  the  affidavit, 
with  a  notice  that  he  reanires  indemnity  ogainnt  the  claim.  It  the 
indemnity  is  not  furnished,  within  a.  reasonatile  time  after  tbe 
plaiutifF  becomes  entitled  to  the  deliver;  of  the  chattel,  tbe  sberifl 
may,  )n  his  discretion,  deliver  it  to  the  claimant,  without  incur- 
riDs  any  liability  to  the  plaintiff,  by  reason  of  so  doing, 
Oo.  Pnc.,  I  Zie. 

f  mo.  AetlBB  MBalBat  sherlS  nyoB  avch  clalal. 
A  person,  not  n  party  to  tbe  action,  who  has  served  an  affidavit 
as  prescribed  in  the  last  section,  may  maintain  an  action  asainst 
the  aherlff.  whp  has  delivered  the  chattel  to  the  plaintiff,  to  re- 
cover his  dsmoges.  by  reason  of  the  taliiug,  detention,  or  delivery 
of  the  chattel.  But  the  summons  in  such  an  action  must  be 
iesned  within  three  montha  after  the  delivery  of  the  chattel  to 
the  plaintiff,  and  must  be  served  within  three  months  after  if  is 
Issued.  An  action  cannot  t>e  maintained  against  a  sheriff,  by  h 
person  Bo  entitled  to  make  a  claim,  except  aa  preacrlbed  ik  tbla 
section. 
&Dl»l[tDtsd  tor  UM  eUiiH  ol  t  »>,  On-  Pne. 
I  1711.  iBdemaltr  to  BlierUr  •Balnst  anch  B«tloBi 
The  Indemnity,  to  be  furnished  to  the  sheriff  by  the  plaintiff, 
as  prescribed  in  the  last  se<nion  but  one,  must  consist  of  a  written 
nndertahing  to  him,  executed  by  at  least  two  snretles,  to  ^e  effect 
that  they  will  indemnify  him  against  any  liability  for  damaRes, 
costs,  or  expenses,  to  be  incurred  In  an  action  brought  a^alnat  bim 
by  the  claimant,  or  a  person  deriving  title  from  or  through  the 
PlaimBut,  by  reason  of  the  tnking  or  detention  of  the  chattel,  or 
Its  deliver;  to  the  plnintlff,  not  exceeding  a  sum,  to  he  ipealfied 
In  the  nndertaliing,  which  must  be  at  least  five  hundred  dollars, 
nnd  not  less  than  tbe  actual  value  of  the  chattel  claimed,  and  two 
hundred  and  fifty  dollars  in  addition  thereto.  Each  of  the  sure- 
ties, besides  possessing  tbe  other  ([ualitications  required  b;  tnnr, 
must  be  a  freeholder  or  a  householder  of  the  shcrllTB  county. 
The  sheriff,  before  delivering  the  chattel,  may  require  the  per- 
sons offered  as  sureties  to  submit  to  an  examination,  lietore  the 
officer  who  talies  tbe  HckDowledifment  of  the  uudertaklng,  aa 
where  persons  are  offered  to  hiia  aa  bail  upon  an  arrest.  The 
snrettes  are  entitled  to  lie  substituted  ss  defendants  In  an  action, 
brought  as  prescribed  in  the  last  section,  as  It  the  chattel  had  been 
levied  upon  by  virtue  of  an  execution. 
Sabatitatcd  tor  part  of  t  US.  Oo.  Proc. 
I  1712.  WkeB  Bvent,  etc.,  msy  wake  bMObvII  for  f«p1«t1b 

The  affidavit,  to  be  delivered  to  the  aheriff  In  behalf  of  the 

Slalntiff,  with  a  requisition  to  replevy  a  chattel,  may  be  made 
y  Uie  plaintiff's  agent  or  attorney,  if  the  material  facts  arc  within 
his  personal  imowledge;  or,  if  the  plaintiff  is  not  within  the 
county  where  the  attorney  resides,  or  has  his  office,  or  la  not 
capable  of  making  the  affidavit.  The  affidavit,  to  be  delivered  to 
the  sheriff,  either  in  behalf  of  the  defendant,  with  a  notice  that 
he  requirea  the  tetain  of  tbe  chattel,  or  in  behalf  of  a  peraon,  not 
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&  party,  who  tunkes  a  claim  ae  pre«critied  Id  section  1709  of  thin 
act,  mar  be  niode  by  an  ugeut  or  nttoruey,  if  the  material  facta 
are  within  bis  pereoDBl  kuowle<lE<^.  or  if  the  dcfeodant  or  ctoimaut. 
aa  the  case  may  be,  is  not  within  the  connty  where  the  property 
WBB  repleTied,  and  cnpnble  of  malilng  the  uiHdaTlt.  When  the 
offidarit  la  mode  hy  an  Dttorney  ot  ogont,  he  muat  state  therein 
what  allegationa,  if  any,  nre  maOe  upon  Ms  information  and  be- 
lief; and  he  muat  set  forth  Hierpiii  (he  groundB  of  hia  belief,  as  to 
all  matterB  not  atated  upon  his  knowledge,  and  the  reason  why  the 
affidavit  IB  not  made  by  the  party  or  the  claimant, 
8h  U  620  lad  sze,  tDte.  imd  Co.  Froc.,  i  ZOT. 


t  ITtS.  Seoond  and  anbacqnent  repleTtn)  proosedlaffa 
tkercBpon. 

Where  the  BherilE  Uob  replevied  a  part  only  of  a  chattel,  or  of 
two  or  more  chattels,  described  in  the  plaintiCTB  affidoTit,  and  haa 
served  upon  the  defendant  the  pnjerB  requlied  upon  auch  a  re- 
plevin, the  plaintiff  inay,  at  ouy  time  before  the  Bervlce  of  a  copy 
of  the  defendant's  answer,  or  before  jiidgoicnt  by  default  for  want 
ot  an  appearance  or  pleading,  require  the  satne  or  any  other 
aheriff,  to  replevy  any  other  part  thereof.  For  that  purpose,  he 
must  deliver  to  the  sheriff  an  affidavit,  containing  the  same  alle- 
gations, and  a  requisition  and  undertaking,  with  respect  to  the 
part  yet  to  be  rejrfevied,  bb  If.  the  action  was  brought  to  recover 
that  part  only.  Where  a  second  or  Buhsequent  replevin  is  made, 
as  prescribed  In  this  section,  the  proceediues  are  the  aame.  aa  If 
a  former  re^ilevln  bad  Dot  heen  made. 

1 1714.  Rerlevln,  whrre  order  of  arrent  li«s  been  cra.Bted. 

Where  an  order  of  orrtgt  is  granted,  aa  prescribed  in  title  first 
ot  chapter  seventh  of  this  act,  the  plaintiffs  right  to  a  replevin  la 
subject  to  the  following  rfgulntions: 

1.  If  the  defendant  haa  been  arrexted,  pursnant  to  the  order,  k 
autisegtient  replevin  cannot  be  made  of  the  chattel,  with  res|>cct  to 
which  the  order  was  granted. 

8.  If  the  defendant  has  not  been  arrpsted.  a  subsequent  replevin 
of  a  chattel,  with  respect  to  which  the  order  was  granted,  aoper- 
aedes  the  order. 

Sm  I  SBO.  nbd.  1.  HDte. 

I  ITIB.  Rclara,  elc,  br  ■beriff. 

The  sheriff  mtiKt,  within  twenty  days  after  he  has  delivered  a 
chattel  replevied  by  him,  to  the  paH.v  entitled  to  the  posscBSinn 
thereof,  or  to  a  third  person,  as  preBcribed  in  this  article,  file  with 
the  clerk  the  plaintlCfB  affidavit,  nni!  the  acr'ompanyitig  reriulaltion, 
with  a  return,  stoting  in  what  manner  he  has  c«ecnted  the  latter. 
If  he  haa  omitted  to  replevy  a  part  nf  the  ohnttf^l,  or  of  two  or 
more  chattels,  described  In  the  affidavit,  the  return  must  state  the 
cause  of  the  omission. 

Snbatltirte  tor  ^  2IT,  Co.  Froc. 

I  ITie.  Id.)  bow  Bonpelled. 

If  the  sheriff  fails  to  comply  with  the  last  section,  either  party 
may  require  hiro  so  to  do,  within  ten  days  after  service  of  a  notice 
to  that  effect,  or  to  show  cause,  at  n  term  of  the  court  designnted 
In  the  notice,  why  he  should  not  be  pnnishfd  for  a  contempt  of  the 
caurL    The  notice  may  be  served  at  any  time  before  final  judg- 
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meut,  esctpt  lliat  it  cannot  be  st-rred  iin  Ihe  pnrt  of  (he  (Tefendnnt, 
before  auewor.  An  oiiiisBion  to  coiiiply  with  such  a  notice  U 
puniijhable  as  a  cuuteiupt  of  the  couit. 

Bm   I   1720.    pocC 

I  ITIT.  Rcplevia  pawers  to  fee  naae  jmH  of  Jndsmeiit- 

The  plaintiff's  affidavit,  with  the  accompanfing  r^ulBltion,  and 
the  return  ot  the  Blieriff,  must  be  made  a  part  of  the  juijgment- 
roil  in  the  action;  and  o  copy  of  each  of  them  iniiat  be  fumiahed 
to  the  court,  or  the  referee,  upon  the  trial  of  an  issue  of  fact, 
with  a  copy  of  the  summona  and  of  the  pleadiugB. 

See  I  lT2e,   pMt. 

1  1718.  Action  not  affecled  br  tallnrii  to  replevy. 

The  plaintiff  may  proceed  in  the  action,  and  recover  therpin  the 
chattel,  or  its  value,  although  he  has  not  requirotl  tiie  sheriff  to 
replevy  it,  or  the  slieriff  has  not  been  able  to  replevy  it 

2  R.  B.  B3S.  I  la  (2  Rdm.  MS), 

I  171&.  tvnen  and  taoir  pIslDtlll  mar  Bbandon  bla  cIaIu 

Where  part  only  of  two  or  more  dintinet  chattels  sacciGed  in  the 
complaint,  has  been  renlevied,  the  plaiuliff'n  attorney  may,' with 
or  before  the  notice  of  trial,  serve  upon  the  defendant's  attorney  a 
notice  that  he  abandons  bo  much  of  his  claim,  as  relates  to  those 
which  have  not  been  replevied;  and  thenceforth  the  procecdinae 
are  the  same,  as  if  the  action  had  been  brought  to  recover  only  the 
chattels  which  have  been  replevied.  A  copy  of  the  notice  must  be 
furnished  to  the  court,  or  to  the  referee,  upon  the  trial  of  an  issue 
of  fact,  with  a  copy  of  the  summons  and  of  the  pleadings. 
8m  I  nx.  p«t. 

I  ITXO.  Tltlei  bow  atated  In  plesdlntr- 

An  allegation,  in  a  pleading  interposed  by  cither  parly,  to  the 
effect  that  the  party  pleading,  or  a  third  person,  was,  at  the 
time  when  the  action  was  commenced,  or  the  ehntlel  was  replev- 
ied, as  the  case  may  be,  the  owner  of  the  chattel,  or  that  it 
was  then  his  property,  Is  a  sufficient  statement  of  title,  unless 
the  right  of  action  or  defence  rest*  upon  a  right  of  posseaslon. 
by  virtue  of  n  special  property;  in  which  case,  the  pleading  must 
set  forth  the  fncts,  upon  which  the  special  property  depends. 
so  as  to  show,  that  at  the  time  when  the  action  waa  commenced. 
"■■"*'"'  — I  replevied,  as  the  rnse  mnv  be,  the  party 
-~3  entitled  to  the  posseBSion  of 

Etee  I  IM,  Co.  Prm,.  ind  |  JTM.  port. 

I  ITSl.  Taklnc,  elp.i  bow  stated  in  comptnlat. 

Where  the  complaint  contains  a  siifRcient  statement  of  the 
plaintiffs  title,  a  senernl  nllecalion,  thai  the  defei.Jnnt  wnjng- 
fully  took  the  chattel.  i<>  sufficient,  without  setting  forth  the 
facts,  showing  Ihnt  the  faking  was  wrongful.  Where  the  taking 
of  the  chndcl  is  not  eomnlnined  of,  but  the  action  Is  fonnde<l 
npon  lis  wrongful  drtenlion.  the  eomplaint  must  set  forth  tlie 
facts.  showiBfi  that  the  detention  was  wrongful 

BntMtltntid  lor  2  B.  3.  MS,  |  M  (2  Edm.  548). 
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I  1122.  ImnuiKaa  Wkea  cliHUel  luiarcd,  etc.,  hy  AefeudKBi. 

Where  the  tiaiutiff  recovers  a  oliattel  wliidi  whb  iojured,  or 
Otherwise  depreciated  in  value,  wliiiu  it  was  iu  tlie  potwewioa  ur 
under  the  couttol  ol  the  defenUaut,  under  audi  cicciuustiiucts, 
that  the  plttiutifi  might  ravovtr  damages  lor  the  tuiury  or  d«- 

Ervciatiou,  iu  un  actiuu  brought  ugaiuBt  the  dL-ft'udaut  therefor, 
e  may  recover  the  same  damages  iu  au  acthm  brought  as  pre- 
Krlbed  in  Ibis  article.  Iu  tliat  case,  he  aiunt  set  forth  the  facia 
in  his  complaiut,  oud  demand  judgment  for  Uaiuoticii  uccorUisKlj'. 

I  172S.  AiiBwn  of  title  iB  third  p«bob. 

The  defendant  mny  by  auswM  delcnd,  on  the  grouDd  that  a 
third  person  was  entitled  to  the  chatte],  without  couuecting  him- 
Mlf  with  the  latter'i  title. 

I   1T34.    Abb  war    tkat    yrovcrtr    iv<is    dlstralMad    d*liiv 


Where  the  defence  is,  that  a  chattel,  to  recover  which  U» 
•etion  is  brought,  was  distrained  doing  damage,  an  allegation 
that  the  detendnut,  or  the  persou  by  whose  command  he  acted, 
was  then  lawfully  possessed  of  the  real  property,  and  That  the 
chattel  was  dtntrfllned,  while  it  was  doing  damn^  thereupon, 
la  eufflcient,  without  setting  forth  the  tille  tO  the  real  property. 

Go.  Prac.,  I  IBS;  3  K.  S.  S28,  |1  3T  lod  *2  (2  Edm.  MG). 

I  TTSB,  DsfM»««»t  nar  dcMand  Ja^vncBt  ter  r«tarm> 

Where  a  chattel  has  been  replevied  and  delivered  to  the  plain- 
tiff, or  to  a  person  not  a  party  tu  the'  action,  as  prescribed  in 
the  foregoing  sections  of  this  article,  the  defendant's  attorney 
may,  nilbin  the  time  allowed  to  him  for  the  service  of  a  notice 
of  trial,  serve  upim  the  ptaintifTs  attorney,  a  notice,  that  the 
defendont  domnndBjndgmeDt  for  the  return  of  thp  chattel,  or 
for  its  value,  either  with  or  without  damages  for  the  detention 
thereof.  Upon  the  trial,  a  copy  of  such  a  notice  must  be  fnr- 
nlsbed  to  the  coart  or  referee,  with  a  copy  ot  the  snmmona  and 
of  the  pleadings. 

I  17X6.  Verdict,  etc.,  wkat  to  stKte. 

The  verdict,  report,  or  decision  must  fli  (he  damages.  If  any, 
of  the  prevniling  party.  Where  It  awards  to  the  plsintllT  a 
chattel,  which  has  not  been  replevied,  or  where  it  awards  to 
the  prevailing  party  a  chattel,  which  has  been  replevied,  and 
■tterwarda  delivered  by  the  sheriff  to  the  unsuccessful  party, 
or  to  a  person  not  a  party.  It  mnst  also,  except  In  a  case  apedfled 
In  the  next  section,  Gx  the  value  of  the  chattel,  at  the  time  of 
the  trlaL 

OS.  mx.,  f  aet,  ■m'd. 

I  ITsr.  SBbstltvte  Ik  oerlBlB  cbbcb  for  fladlaa:  •>  to  Tsloe. 

A  Terdict,  report,  or  dcctFinn,  in  fnvor  of  the  deTendant,  shall 
not  tfx  the  value  of  fho  fhnttel,  in  either  of  (he  following  cases: 

1.  Where  the  nlalntiff  is  (he  general  owner  of  the  cbattrl;  bnt 
It  was  rlgMfnlly  distrnined  doing  dnmnrrf,  nnd  its  Talne  is 
KTPBter  than  the  dnmnrns  snstained  by  (he  defendant,  by  the 
Injury  for  which  It  was  distrained:  In  which  cnse,  those  damagei 
must  be  Bxed. 
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2.  Where  the  plaiiitlCE  is  the  general  owner  of  the  chutlel,  buL 
the  dcfeuaaut  liud  a  bpt^oiul  pioiieFiy  tbereiu,  and  the  tilIub  ui' 
tilt!  chattel  is  greater  thau  ine  value  ot  the  apecial  properly, 
ir  the  eum  charged  upon  tUe  cliattel  b;  reuaon  tbereof;  in  whicli 
?aBe,  the  value  o(  the  special  property,  or  the  auni  so  charged, 
aiQBt  be  fixed. 

In  either  of  the  casea  specified  in  this  section,  the  Tenllct,  re- 
port, or  decision  must  set  forth  tlie  reason,  why  the  value  of 
Uie  chattel  is  not  lixed. 

I  chBttelS)  Jads- 

Wbere  the  oction  is  brooght  to  recover  two  or  more  cluttela, 
the  yerdiet,  report,  or  decision  may  award  to  one  party  one  or 
more  distinct  chattels,  which  can  be  identified,  and  set  apart 
from  the  olhora  and  the  residue  to  the  other  party;  and,  if 
neceMary,  tbe  complaint  uiuat  be  amended  bo  as  to  conform 
thereto.  The  &ual  judgment,  rendered  thereupon,  must  award 
to  each  party  the  same  relief,  with  respect  to  the  finding  in  Ua 
favor,  as  if  separate  Judgments  were  reudered;  except  that,  wber« 
each  party  is  entitled  to  an  ainolute  award  of  a  sum  of  motief, 
against  the  other,  the  ainaller  sum  must  be  deducted  from  toe 
greater,  and  the  balance  only  must  be  awarded. 

I   ITS*.  DamavaB   how  aaoartalmed   «m  dcfaalt. 

Where  the  plaintiff  is  entitled  to  judgment  by  default,  for 
want  of  an  appearance  or  pleading,  the  court,  to  whicn  be 
applies  for  judgment,  may  ascertain  and  determine  the  damages 
to  which  he  ia  entitled,  and  the  value  of  the  chattel,  if  uecesaary; 
or  ma;  direct  a  reference,  or  a  writ  of  iuqutry,  for  that  purpose. 


I  ITSO.  Fln«l  Judwent)  dookellMV  the  attmt- 

Pinal  judgmeut  for  the  plaintiff  must  award  to  lilm  posaesalan 
of  the  chattel  recovered  by  him.  with  his  damages,  if  any.  If 
a  chattel  recovered  was  not  replevied,  or  if,  after  it  was  replevied. 
It  was  delivered  to  the  defendant,  or  to  a  person  not  a  party, 
as  prescribed  in  this  article,  the  final  judgment  must  also  award 
to  the  plaintiff  the  sum  fixed  as  the  value  thereof,  to  be  paid 
by  the  defendant,  if  poeseesion  thereof  Is  not  delivered  to  the 
plaintiff.  If  the  defendant  has  demanded  judgment  for  the 
return  of  a  chattel,  which  wan  replevied,  and  afterwardi  deliv- 
ered to  the  plaintiff,  or  to  a  person  not  a  party,  aa  prescribed  in 
this  article,  Unal  judgment  in  his  favor  therefor  must  award  to 
him  possesBion  thereof,  with  his  damages,  if  any;  and  it  must 
also  award  to  him  the  sum  fixed  as  the  value  thereof,  to  be  paid 
by  the  plaintiff,  if  possessinn  is  not  delivered  to  the  defendaat. 
But  if  the  case  is  one  of  those  apeciSed  in  section  1727  of  this 
act,  final  judtcment  in  favor  of  the  defendant  must  award  to 
him  the  sum,  fiied  as  therein  specified,  and  if  it  is  not  collected, 
the  delivery  of  the  chattel;  or,  if  the  chattel  has  not  been  re- 
plevied, or  has  been  returnei^  to  him  after  replevin,  that  he  U 
entitled  to  possepsion  thereof,  until  the  Bum  an  awsrded  is  col- 
lected, or  otherwise  paid.  The  jodinnent  may  be  docketed,  and 
the  docket  thereof  creates  a  lien,  as  it  it  was  a  judgment  for 


Ok  Pum..  I  2IT;  2  R.  S.  UX,  |  ei  (3  Xdo.  SCO). 

I  1.TS1.  Iixc«atl*>|  eantentit  (feavaof. 

An  execution  for  the  delivery  of  tile  poneaalon  of  a  chattel 
and  to  mtiBty,  out  ol  Vie  property  ot  tbe  judKmeDt  debtor,  m 
eum  of  money  conliugentl;  awarded  agaioet  hiia,  must  contain, 
in  addition  to  the  other  matters  prescribed  by  law  the  lollowing 
directions: 

1.  Where  the  Judemext  la  rendered  in  taror  of  the  defendant; 
tn  a  cBie  apeclfled  in  section  1T2T  of  thia  act,  the  execution  muat 
require  the  aheriQ  to  deliver  poseeMlou  of  the  chattel  to  the 
defendant,  unleaa  the  plaiotiff  before  the  delivery,  paya  to  him 
the  sum  of  money  awarded  to  the  defendant,  with  interest  and 
the  aherifTs  fees;  and,  in  case  the  chattel  cannot  be  found  within 
his  county,  then  to  lotialy  that  Kum  out  of  the  property  ot  the 
plaintiff. 

2.  In  any  other  case,  where  the  judgment  awards  a  sum  ot 
money,  if  posseBsion  of  the  chattel  i>  not  delivered  to  the  pre- 
TalltnE  party,  the  execution  must  require  the  aheriS,  If  the 
chattel  cannot  be  foimd  within  his  county,  to  aatiify  the  sum 
•o  awarded,  with  iutereat  and  his  fees,  out  of  the  property  of 
tbe  party  against  whom  the  Judement  Is  rendered. 

A  direction  to  satisfy  a  aum  of  money  out  of  property,  as  pce- 
•crlbed  In  tfats  spettou.  must  be 'In  the  fonn  reqnlrea  by  law 
for  a  like  direction,  where  an  execution  against  property  !• 
iaaued  apon  a  Judgment  for  a  sum  of  money. 

Id.,  snbd.  4  of  i  3M;  1  B.  8.  BSD,  I  BO  (S-Eda.  MB). 

I  1T8S.  M.t  skarlCs  power  t*  tm.tca  skattel. 

For  the  pnrpose  of  taking  possession  of  a  chattel,  by  virtue 
of  such  an  execution,  tbe  powers  of  tbe  sheriff  are  the  same, 
as  where  he  laTequired  to  replevy  a  chattel. 
9  B.  8.  UO,  I  SI. 

f  17SS.  AetloB  aa  ■■dcrtaklsvi  wkea  HBlBtalnablc. 

A  plaintiff,  who  has  recovered  a  final  Judgment,  cannot  main* 
tain  an  action  analnst  the  sureties  in  an  undertaking,  girei)  in 
bebair  of  the  defendant  to  procure  a  return  of  the  chattel,  or 
aealnst  the  ball  of  n  defendant,  who  has  been  arrested,  until 
after  tbe  return,  wholly  or  nartly  unsntisfied  or  unexecuted, 
of  an  execution  In  bis  favor  for  the  delivery  of  the  possession 
of  the  chattel,  or  to  satisfy  a  sum  of  money  ont  of  tbe  property 
of  the  defendant,  or  for  both  parposes.  ss  the  case  regnires.  A 
defendant,  who  has  recovered  a  final  judsment.  cannot  main- 
tain an  action  against  tbe  auretiea  In  the  plstntlfTs  nndertskUig, 
gtren  to  procare  a  replevin,  until  after  a  like  return  of  a  almilai 
exeentlon  agafnat  the  plaintiff. 

9  B.  B.  BM,  I  M  (S  EdBL   SSI). 

I  1TS4.  aherlC's  vetara,  «▼!<«■«•  (herclB. 

In  such  an  action  against  the  unretlea,  the  sherKTa  return  to 
the  execution  Is  preanmptive  evidence  of  a  fallore  to  deliver. 


SS  1T8S-86  CHATTELS.  c- 14,  t.  2, ».  1 

or  to  return  a  chattel,  or  to  paf  a  sum  ol  money,  according  to 
the  tma*  of  the  uaderlaking:. 

3  B.  B.  S83,  I  flS. 

I  173S>  lajnvy,  *te.,  n«  Aefeaoe. 

It  Is  not  ft  defence  to  inch  an  action,  tb>t  the  chattel  wu 
inJurL-d  or  destroyed,  after  it  was  replevied,  unlesH  the  injur]'  or 
de»tmction  was  effected  by  the  act,  or  with  the  conaent  of  the 

Slalutlff  in  the  action,  or  occurred  after  the  chattel  was  taken 
r  Tlrtne  of  the  eiecution. 

I    1780.   Abatcuvat    ■■■!    revlvkl    of   aotlOB. 

In  an  action  to  recover  a  chattel,  the  cause  of  action  snrriTea 
or  continues,  notwlthataading  the  death  of  either  party,  in  favor 
of  or  against  hia  executor  or  administrator.  Where  the  court 
mnkes  an  order,  directing  the  abatement  of  such  an  action,  b* 
preHcribed  in  aection  761  of  this  act,  an  action  may  be  main- 
tained, upon  an  nndertakinn,  given  for  the  purpose  of  procnring 
a  delivery  or  return  of  a  chattel,  as  if  flnat  Jndpnent.  awarding 
to  the  adverse  party  posseasion  thereof,  bad  been  rendered  in 
the  first  action,  and  an  execnHon  thereupon  had  been  returned 
unexecuted  and  unsntlafied;  except  that  dnmsKes  cnnmt  be  re- 
covered therein  for  a  wrongful  taking,  withholding  or  detention. 
An  action  to  recover  the  chattel  cannot  be  maintained,  after 
an  action  has  been  commenced  upon  an  undertaking,  as  pre- 
BcrilM-d  in  this  section. 

L.  1880,  CD.  nOi  L.  18TS,  cb.  488,  Sai  H  TGS-TSl,  uta. 
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ARTICLE  SEOOlfD. 

Action  l6  forcclone  a  Uen  upon  a  chaltel. 
Bm.  im.  AtUmi:  1 

1T41.  ApiiIlmlan~of~ibli~a[Ilc1>. 
I  1T3T.  ActloB)  whem  Mmd  !■   iTha.t   couta  MMtlBtftl>abl«. 

Ad  action  may  be  maintained  to  foreclose  a  1l«i  upon  a  (chattel 
for  a  sum  of  money,  !□  any  case  where  sui^b  a  lien  exists  at  tbe 
camnwncemeBt  of  the  action.  The  adion  may  be  brought  In 
any  court,  of  record  or  not  of  record,  which  would  have  juris- 
diction  to  render  a  jodetnent,  in  an  action  founded  upon  a  con- 
tract, for  a  mm  eqnal  to  tbe  amount  of  the  lien. 

L.  lBa».  pb.  T38.  t  1  <T  BdDL  MS).  a»  M  17*1,  !fisa,  p»t;  •».  ilao.  U 
I8T2,  ch.  4ee  {9  Bdm.  tT«:  U  1860.  ch.  M6  (4  EdsL^SSO);  L.  IBTS,  fh.  H0.      . 

I  17BS.  [Abi'<,  189S.]  W«rr«Bt  to  nelie  ebatlel)  prooeed- 
!■«•  tbereapoB. 

Where  the  action  Is  bronffht  In  the  supreme  conrt,  the  city 
conrt  of  the  city  of  New  York,  or  a  county  court,  if  the  plaintiff 
la  not  in  possession  of  the  chdttel,  &  warrant  may  be  granted 
by  the  court,  or  a  Judfce  thereof,  commanding  the  sheriff  to 
seize  the  chattel,  and  safely  keep  it  to  abide  the  flaal  judgment 
In  the  action.  The  proyislons  of  title  third  of  chapter  seven 
of  this  act  apply  to  snch  warrant,  and  to  the  proceedings  to  pro- 
core  It,  and  after  it  haa  been  issued,  as  If  It  was  a  warrant  of 
attachment,  except  as  otherwise  expressly  prescribed  In  tbis 
article. 

I..  18H.  cb.  »4<.    S«  snte,  H  tSB,  T12. 

I  ITSS.  JadKiBvat. 

In  an  action  brought  fn  a  court  specined  In  tbe  Isst  section, 
final  Judgment,  in  favor  of  the  pinlntiff.  must  specliy  the  amount 
of  the  lien,  and  direct  a  sale  of  tbe  chnttei  to  satisfy  the  same 
and  the  costs,  if  any.  by  a  referee  appointed  thereby,  or  an 
officer  designated  therein.  In  lihe  manner  ss  where  a  sheriff  sella 
personal  pronerly  by  virtue  of  an  execution;  and  the  application 
by  him  of  the  proceeds  of  the  sale,  less  his  fees  and  expenses, 
to  the  payment  of  the  amnnnt  of  the  lien,  snd  the  costs  of  the 
action.  It  must  bIso  provide  for  the  pnyment  nf  the  sumlnn  tn 
the  owner  of  the  chattel,  flnd  for  the  safe  keeplnft  of  the  Hnmlns. 
if  necessary,  until  it  Es  clflImM  by  him.  If  a  defendant,  npon 
whom  the  summons  is  pcrsonslly  sprred.  is  Hsble  for  the  nmonnf 
nf  the  lien,  or  for  any  part  thereof,  it  may  nlso  award  payment 
accordingly. 

sm  I  >,.  L.  lean. 


I  1T40.   AetloB  la  Imferior  fomrt. 

Wbere  tbe  Rction  is  brought  in  a  court,  other  than  one  of  those 
•pedfied  tn  tbe  Inst  section  but  one.  If  the  plnlntlfT  Is  not  in  pos- 
seraion  nl  tbe  chattel,  n  wnrrsnt.  enmtnBt.dlnir  the  proper  officer  to 
aetxp  tbe  chsttei.  itnd  safely  keep  it  to  nbide  the  judgment,  may  be 
tamed  in  like  manner  n»  a  warrant  of  attnchmert  may  be  Issneil 
In  an  action  fonnded  upon  a  contract,  brought  in  the  same  court; 
461 
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BDd  the  proTisions  of  law,  applicable  to  a  warraot  of  attachment, 
iBBUed  out  of  that  court,  apiify  to  ft  wamuit,  issued  as  prescribed 
Id  this  Becliuri,  aud  to  the  pioceedings  to  procure  It,  and  after  it 
bna  been  iBsued;  except  as  otherwise  specified  in  the  judsmeut.  A 
judKmetit  in  foTor  of  the  plaintiif.  In  such  an  aetion,  must  corre- 
spond to  a  judgment,  rendered  oh  preseribed  In  the  loat  section, 
eicept  that  It  must  direct  the  sale  of  the  chattel  hj  an  officer  to 
whom  an  eiecntior.  issued  ont  ot  the  ooort^  may  be  directed,  and 
the  payment  of  the  snrpias,  it  its  safe  lieeping  is  necessary,  to  the 
county  treaatirer,  for  the  benefit  of  the  owner. 


)  1T41.  AppllcBtloB  of  tbls  article. 

This  article  does  not  afCect  any  eziatins  right  or  remedy  to  fore- 

'' ^r  satisfy  a  lien  upon  a  chattel,  without  action;  and  It  doeV 

"'"  *o  a  ease,  where  anotlier  mode  of  enforcios  a  tiea  iqKHi  a 
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CHAPTER  XV. 

Special  Provisions,  Regulating  Other  Particular 
Actionsiand  Rights  of  Action,  and  Actions  b7  or 
Against  Particular  Parties. 

TITLE    I.-MatrlDD>lftl  ictlokl.  * 

TTTLB  II.-l«tlaBi  BaUtln;  to  a  Car^trMin, 
TITLE  III.— Ictloai  Kclatlas  to  tk>  Eatata  »r  ■  DMclaat. 
TITLE  IT.-OtbaT  BrMlal  letltRi  aad  Blfbti  af  ivUn. 
TITLK  T— OU»T  Icttsai  br  or  isalait  Partloalar  PwIIm. 
TULB  I. 

HRtrimoniEil  actions, 

Anicle  I.  Aoddn  to  Bnnsl  ■  Told  or  Tgldable  DurriaEa. 

*.  PioTliloDa   appUcablB  to  two  or   morE  at  Ibe  aclluoa  aDecLBed  In 

Ulll    UtiB. 

ARTICI.EI   FIHST. 

Action  to  annul  a  void  or  voidable  marriage, 

B«c.  1T13.  AdlDB  br  iroman,  manled  vaOtr  !«.   to  anno]  nurrlafs. 

1T44.  ActlDD  (rbeD  partr  waa  uoi^  the  aie  or  «>iu«iit. 
ITtO.  M.1  wbcD  fomer  baaband  or  vlca^aa  U*1d(. 

llS:]!;  wh™|S'rl"'"M'a'Sna'tlo'" 

lt«  Action  1«  Bmt  McDd  o(  Wlot  or  Innatlc. 

ITW.  lam:  wb«n  eatttled  to  ancwcd,  «le. 

ITBO.  Action  OD  tba  ironni]  of  force.  In-ai.  etc 

ITSl.  Cnatodr.  malatcianoe,   eCc  .  o/  lHi<e  or  aacb  a  mairlaia 

ma.  ACTlOD  on  the  gronnd  of  --     ■     ■    ■         "  -  "  "  """■■«'■ 

1758.  Certain  proceedTngi  rpjn 


_  ^  iatrlaw    bow*'™  ""  'r°V  "•""••■ 

iiie.  hSw  mat  frianirot  Inrant,  lunatic,  etc.,  alloiieil  "to  ane;  etc. 
I    IT4a.    [Am'd,   IHST.)    Action   by    woiusb,   m«me«    smdcr 
1«,  to  ■nanl  maFFlaa'e. 

An  ftction  maj  be  maintained,  by  the  woman,  to  procure  n  jadg- 
ment,  declaring  a  marriage  contract  void,  and  annullins  the  mar- 
riagejunder  the  following  circumatanccB: 

.  Ii."^*"*  t''ej>'aintiff  had  not  attained  the  age  of  stiteen  years 
at  the  time  of  the  marriage. 

2.  Where  the  marriage  took  place  without  the  consent  of  her 
father,  mother,  gnardiau,  or  other  person  having  the  legal  charge 
or  ner  peraon. 

3-  Where  it  was  not  folloived  by  conaummation  or  cohabitation, 
and  was  not  ratified  by  any  mntual  aaacnt  of  the  partiea,  after 
the  plaintiff  attained  the  age  of  nisteen  yenra. 

batdooaootamaiMtoh.  M/L.1B7.  "■"■■"•"  oonMni  ii  made  eltbism  ^earai 

I  1748.  IB  what  otta«r  «*■»■  marrlkKe  m»T  »•  aanvUsd. 
An  actioii  may  alao  be  maintained  to  procure  a  Judgment,  de- 

dariof  ■  marrut*  contract  void  and  annolHnjr  the  marriage,  (or 
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«itber  of  tUe  fottowin?  causeB,  existing  at  the  time  ot  th«  maT> 

1.  Tbttt  one  or  both  of  the  tinrtioa  had  not  attained  the  age  ot 
lead  coDHDt. 

2.  That  the  former  hnabnnd  or  wife  of. one  of  the  pardes  waa 
living,  and  tliat  the  narilnBe  with  the  former  huabaijd  or  wile  waa 
then  in  force. 

3.  Ttiat  one  of  the  pnrtlcs  wns  od  Idiot  or  a  lunatic. 

4.  That  the  fonaent  of  one  of  the  partioa  waa  obtained  h;  force, 
dnreBS,  or  fraud. 

16.  That  one  of  the  partlea  waa  phjBicaUy  incapable  of  entering 
Into  the  marriage  atale.  But  on  action  can  he  maintained,  under 
thla  HabdiviBion,  only  where  the  incapacity  continuee,  and  is 
incurable. 

3  B.  B.   142,   I  30  12  Edm.   UT). 

i  1744.  Actlan  irbcB  paVtr  waa  under  tbe  arc  at  cmfeat. 

An  action  to  annnl  a  marriage,  on  the  ground  that  one  of  the 
particB  hud  not  attained  the  nge  of  logal  conaent,  may  be  main- 
tained b;  the  infant,  or  bj  either  parent  of  the  infant,  or  b7  the 
guardian  of  the  lufant'a  peraon;  or  the  court  may  allow  the  action 
to  be  maintained  by  any  person,  ea  the  next  friend  of  the  infant. 
But  a  marriage  ahall  not  be  annulled,  at  the  suit  of  a  party  who 
was  of  the  age  of  legal  couoent  when  it  was  contracted,  or  where 
it  appears  that  the  parties,  for  any  time  after  they  attained  that 
age,  freely  cohabited  as  huaband  and  wife. 
2  R.  a.  1«3,  I  21  (3  Edm.  UB),  uai.    See.  ■!»,  J  20.  *nd  |)  1T48  and  ITOS, 

mat. 

I  174S.  [Au'd,  ISSa.]  Id.|  wheB  former  hmab«Bd  or  wlf* 
■mm  Uvlas. 

An  action  to  annul  a  marriage,  upon  the  ground  that  the  former 
huaband  or  wife  of  one  of  the  partiea  wni  tiring,  the  former 
marriage  being  in  force,  may  be  mninlBlned  by  either  of  the 
parties  during  the  life-time  of  the  other,  or  by  the  former  husband 
or  wife.  Where  it  appears,  and  IJie  judgment  determines,  that  the 
aubsesuent  marriage  was  contracted  by  at  least  one  of  the  parties 
thereto  in  good  faith,  and  with  the  full  belief  that  the  former 
bDsband  or  wife  was  dead,  or  without  any  knowledge  on  the  part 
of  the  innocent  party  of  such  former  marriage,  the  issue  of  the 
subsequent  marriage,  bom  or  begotten  before  the  final  judgment, 
are  deenied  for  all  purposes  the  legitimate  children  of  the  parent 
who  at  the  time  of  the  marringe  was  compotent  to  contract,  and 
are  entitled  to  succeed  as  such,  in  the  same  manner  as  other 
legitimate  children,  to  the  real  and  personal  estate  of  said  parent; 
and  the  issue  so  entitled  must  be  specified  in  the  judgment,  and 
the  innocent  party  must  be  awarded  their  custody,  and  he  or  she 
is  entitled  lo  appoint  a  guardinn  of  their  persons  by  will. 

This  section  shall  be  construed  to  extend  to  all  cases  where  the 
Judgment  or  decree  of  nullity  of  such  subHequent  marriage  ia 
rendered  after  the  pasKnge  of  this  act  whether  au-'h  subsequent 
marriage  was  contractpd  before  or  after  the  passage  hereof. 

Id..  li  22  tnd  23.  coDuUdiled  and  sni'd. 

I  1746.  M.|  where  party  waa  aa  Idiot. 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
parties  thereto  waa  an  idiot,  may  be  maintained,  at  any  time 


dDring  the  life-titue  of  either  party,  by  an;  relative  of  th«  Idiot, 
nlio  has  un  interest  to  avoid  the  nuLiriage, 

2  B.  S.  112.  I  24. 

I  IT4T,  Id.)  wher*  vaxfr  w«b  &  iBnntlo. 

An  action  to  anDul  a  marriage,  oa  tlie  ground  that  one  of  the 
partite  thereto  was  a  lunatic,  may  be  maintained,  at  any  time 
during  the  continuance  of  the  lunacy,  or,  after  the  il«atli  of  the 
lunatic,  In  that  coudilioo,  and  duriug  tbe  life  of  the  other  iiarty 
to  the  marriage,  by  any  relative  of  the  lunatic,  who  has  aa 
Interest  to  avoid  the  marriase.  Such  on  action  may  also  be  main- 
tained l>y  the  lunatic,  at  any  time  after  resloratlon  to  a  sound 
mind;  bnt  in  that  case,  the  marriage  aliould  not  be  annulled,  if  it 
appear*  that  the  partiea  freely  cohabited  as  buabaud  and  wife, 
after  the  lunatic  wae  reglorcd  to  a  sound  mind. 

Id..  H  2S  and  2T,  caoKllrJuti-d. 

I  1T4S.  AetloB  by  Bvst  frIcBd  of  Idiot  or  Inaatle 

Where  no  relative  of  tbc  idiot  or  lunatic  brlngti  an  action  lo 
annul  the  marriage,  ai  prescritied  in  either  of  the  laat  two  sec- 
tiona,  the  court  may  allow  aa  action  for  that  purpose  to  be  maln- 
tnlnM,  at  any  time  duriog  the  life-time  of  botb  the  partiea  to  the 
marriage,  by  any  person  as  the  next  frieud  of  the  idiut  or  lunatic. 
Bnt  this  section  aoea  not  avply,  where  the  marriage  might  have 
been  annulled,  at  the  iuit  of  the  lunatic,  aa  preacribed  in  the  lait 

Id..  I  as.     B«e,  aKo,  1  ITM,  ante,  ni  |  ITBE.  stmt. 

I  1T4S.  laane)  ivhen  entitled  to  aaeoeed,  ete. 

A  child  of  a  marrioge,  which  la  annuUed  «d  the  groand  of  the 
idiocy  or  lunacy  of  one  of  its  parents,  la  deemed  for  all  purposes, 
the  legitimate  child  of  the  parent  who  ia  of  sound  mind. 

M,.  I  M. 

I  17SO.  Aclloa  oa  tke  BFoaad  of  toroe,  fraad,  ete. 

An  action  to  annul  a  marriage,  on  the  ground  that  the  content 
of  one  of  the  parties  thereto  was  obtained  by  force,  duress,  or 
fraud,  may  be  maintained,  at  any  time,  by  the  party  whose  con- 
sent was  BO  obtained.  Such  an  action  may  also  be  naintaiued, 
dnrittg  the  life-time  of  the  other  porty,  by  the  parent  or  the  guard- 
ian of  the  person  of  the  party,  whose  consent  was  so  obtained, 
or  by  any  relative  of  that  pnrty,  who  has  an  interest  to  avoid  the 
marriage.  But  a  marriage  shall  not  be  aonulled  on  the  ground  of 
force  or  dureas.  if  it  appears  that,  at  any  time  before  the  com- 
mencement of  the  action,  the  parties  thereto  voluntarily  cohabited 
as  husband  and  wife:  or  on  the  ground  of  fraud,  If  it  appears  that, 
at  any  time  before  the  commencement  thereof,  the  parties  volun- 
tarily cohabtled  as  husband  and.wife,  with  a  full  knowledge  of  the 

a  I  IMS.   int.. 

I    ITBl.    COBtodr,    iBalnteoaBoe,    ttc,    of    Isona    of   ssfik   a 

The  court  most,  upon  the  application  of  the  plaintifF,  award  the 
Ctlatody  of  the  children  of  a  marriage,  which  is  annulled  on  the 
ground  of  force,  duress,  or  fraud,  to  the  innocent  parent,  unless  It 
Sppeani  that  the  latter   la   unfit,   tor  any   reason,   to  have  tba 
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cuitod;  of  one  or  more  of  the  children,  In  which  case  the  court 
DiUBt  give  iuch  dlreetions  relating  tliervto,  us  the  InteroBtB  of  llic 
child  or  children  require.  The  judgment  mar  make  provision  for 
the  education  and  maioteuauce  of  the  children,  out  of  the  propertf 
of  the  guilty  parent. 

a  B.  8.  142.  I  82.  ■md. 

I   1TB9.   [Aai'<,  JSM.]    Aollon   on   tke  wtann*    of  pfcralcnl 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
parties  was  ph;sicsll;  incapable  of  entering  into  the  marriase 
state,  mar  be  maintained  hy  the  injured  parij  against  the  party 
whose  Incnpacity  is  alleged;  or  such  an  action  may  be  maintained 
by  the  party  who  was  incapable  against  the  other  party,  provided 
the  incapable  party  was  unaware  of  the  incapacity  at  the  time  of 
marriage,  or  IC  aware  of  such  incapacity,  did  not  know  it  was 
incurable.  Such  an  action  must  be  comiuenced  before  five  yean 
have  expired  since  the  marriage. 

U   UK.   eb.  8(W. 

I  1TB8.  Certain  proceeding:*  resnlnled  In  notion  to  nnnnl 

In  an  action  brought  ai  prescribed  In  this  article,  a  final  judg- 
ment, anntilling  the  marriage,  shall  not  be  rendered  by  default,  for 

want  of  an  appearance  or  pleading,  or  apoti  the  trial  of  an  issue, 
without  proof  of  the  facta,  upon  which  the  allegation  of  nullity  is 
founded.  And  the  declaration  or  confession  of  cither  party  to  the 
marriage  is  not  alone  sufficient  as  proof;  but  other  satisfactory 
evidence  of  the  facts  must  be  produced.  In  auch  an  action,  except 
where  it  is  fonnded  upon  an  allegation  of  the  physical  incapacity  of 
one  of  the  parties  thereto,  the  court  must,  upon  the  application  of 
either  of  the  parties,  make  an  order  directing  the  trial,  by  a  jury, 
of  all  the  [BBues  of  fact;  or  it  may  of  its  own  motion,  make  an 
order  directing  the  trial,  by  a  jury,  of  one  or  more  issues  of  fact; 
(or  which  purpose,  the  questions  to  be  tried  mnst  be  prepared  and 
settled  as  prescribed  in  section  970  of  this  act. 

Id.,  H  SB  and  Se  m  pin.  B«  E  B.  B,  its,  |  4C  (3  Edm.  ISl);  ■«,  >Im, 
H  ldl£  and  1239.  aDlc.  aiid  |  ITST,  pa*!. 

I  17S4.  Jndsment  nnnnlllnK  n  mnrrlaatei  lio«r  far  oon- 
clniilve. 

A  final  judgment,  annulling  a  marriage,  rendered  during  the  'ife- 
time  of  both  the  parties,  is  conclusive  evidence  of  the  invalidity 
of  the  marriage  iu  every  court  of  record  or  not  of  record,  in  any 
action  or  special  proceeding,  civil  or  criminal.  Such  a  judgment, 
rendered  after  the  death  of  either  party  to  the  marriage,  is  cou- 
clunive  only  as  against  the  parties  to  the  action,  and  those  claiming 
under  them. 

la.,  I  8T. 

I  17BB.  How  nest  friend  of  Infant,  Innatlc,  etc,  allowed 

to  sae,  etc. 

An  order,  allowing  a  person  to  maintain  an  nctlon.  as  the  next 
friend  of  an  infant,  na  prescribed  In  section  1744  of  this  act.  or  as 
the  nest  friend  of  nn  idiot  or  lunatic,  as  nrescribed  in  section  1748 
ot  this  act,  may  be  granted  l>y  the  court,  in  its  discrerion,  without 
notice,  or  upon  notice  to  auch  persons  and  in  such  a  manner,  hb 


c.  16, 1. 1.  s.  1  MARRUGR.  1 1765 

it  deema  proper.  A  motton  to  Tacat«  ancb  sd  order  oinat  be  made 
at  a  term  h^ld  br  the  judge  who  granted  it,  unless  he  ii  dead,  oat 
of  office,  or  uoable  to  hear  It  br  reasoo  of  BiclmeM  of  otherwise; 
or  nultss  he  eipreaslj  directs  it  to  be  heard  at  a  term  held  by 
another  Jndge.  Bat  where  iuch  an  order  has  been  granted,  the 
court,  to  which  application  for  final  judgment  la  made,  may  dis- 
mlsa  the  complaint,  if  jDBtiee  so  requires,  although,  in  a  like  case, 
the  part7  to  the  marriage,  if  plaiDtiS,  would  be  entlUed  to  Judg- 
meat. 
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■  51  DIVOBCB. 

AKTICIA  sbcohd. 

Actitm  for  a  divorce. 

1,  Id  »h(t  MM!  action  taw  >"  milDtaliiell. 

r.  Aniver;    mcide   at   trials   JuiUment   br   Ott 
t,  Wben  iUtdtm  i 


I  ITSe.  la  wkBl  caaea  >e41ini  mar  be  DUilntalaed. 

lu  either  ot  tbe  following  cases,  a  husband  or  a  wife  may  mnln- 
tnin  an  action,  against  the  other  party  to  the  marriage  to  procure 
a  Judgment,  divorcing  the  parties  and  dissolving  the  marriage,  hj 
reBfN>n  of  the  defendant's  adultery, 

1.  Where  both  parties  were  residents  of  the  State,  when  the 
offence  was  committed. 

2.  Where  the  partlps  were  married  withia  this  State. 

8.  Where  the  plaintiff  was  a  resident  of  the  State,  when  the 
offence  was  committed,  and  is  a  resident  thereof,  when  tile  action 
is  commenced. 

4.  Where  the  offence  wea  committed  within  the  State,  and  the 
Injured  party,  when  the  action  is  commenced,  is  a  lesident  ot  the 
State. 

3  R.  8.  IM,  I  S8  (1  BOlD.  lAO).  aiu'il;  L.  )W2,  eb.  SM,  |  1.    Sea  |  1T8S, 

I  ITOT.  [Am>4,  U»».]  Anawert  miia«  at  trtal)  Jndsmcnt  by 
default. 

1.  The  answer  of  the  defendant  may  be  made,  wlthont  verify- 
ing it,  notwithstanding  the  verification  of  the  complaint.  If  the 
answer  puts  in  issue  the  allegation  of  adultery,  the  court  must, 
upon  the  application  of  cither  party,  or  <t  may,  of  Its  own  motion, 
make  an  order  directing  the  trinl,  by  a  jury,  of  that  ls«ue:  for 
which  purpose  the  gttestions  to  be  tried  must  be  prrepared  and 
settled,  as  prescribed  in  section  nine  hundred  and  seventy  of  tbia 
act.  If  the  answer  does  not  put  in  issue  the  allegation  of  adul- 
tery, or  if  the  defendant  makes  default  lo  appeuriug  or  pleadlnK, 
the  plaintiff  hefore  he  is  entitled  to  judgment,  must  neverthelesa 
satisfactorily  prove  the  material  allegations  of  his  complaint,  and 
also,  by  his  own  testimony  or  otherwise,  that  there  is  no  jadg- 
joent  or  decree,  in  any  court  of  the  state  of  competent  Jurisdiction, 
ag-ainsC  him  in  favor  of  the  defendant  for  a  divorce  on  the  ground 
of  adultery. 

2.  In  an  action  brought  to  obtain  a  divorce  on  the  ground  of 
adulte.-y,  the  plaintiff  or  defendant  may  serve  a  copj  of  nis  plead- 
ing on  the  co-respondent  named  therein.  At  any  time  within 
twenty  days  after  such  service  on  said  co-respondent,  he  may  ap- 
pear to  defend  such  action,  so  for  as  the  issues  affect  such  co- 
respondent If  no  such  service  be  made,  then  at  any  time  before 
the  entry  of  judgment  any  co-respondent  named  in  atiy  of  the 
pleadings  shall  have  the  right,  at  any  time  before  the  entry  of 
judgment,  to  ^pe*r  either  In  person  or  by  attorney,  in  said  action 
and  demand  of  plaintiff's  attorney  a  copy  of  the  summons  and 
complaint,  which  mast  be  served  within  ten  days  thereafter,  and 
be  may  appear  to  defend  such  action,  so  far  as  the  issDes  affect 


dm,-,;.^:^,  Google 
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such  co-reBpoadeut.  In  case  no  one  of  the  alleg&tiDnH  of  adolteij' 
controverted  b;  Koch  co-respaadeat  bIibU  be  proved,  such  co- 
respondent sbatl  be  enlitled  to  a  bill  of  coate  (UfainBt  the  person 
aamins  him  as  HUch  ro- respond eot,  which  bill  of  owts  ehall  con- 
aist  only  of  the  sum  now  allowed  hj  law  as  a  trial  fee,  and  dis- 
bursements, and  BDch  co-r<e«pondeut  shall  be  entitled  to  hare  an 
execution  Issue  for  the  collection  of  the  same. 
id..HM,40.ti:L.  lerr,  eti.iMiUiew.ob.Mi.  in  (itBcC  acpi.  i,  im.  bm  hiob. 

1319  null  Its,  tuM.  SDd  I  I'tTS.  poii. 

I  ITW*.  WIi«ii  dlvorec  denied,  •llhonich  adnlteFr  proved. 

Id  either  of  the  following  eases,  the  plaintiff  is  not  entitled 
to  a  divorce,  although  the  adulter;  is  estalilisbed: 

1.  Where  the  offenw  una  coniiuitted  by  the  procurement  or 
with  the  connlrnuce  of  (be  plaintiff. 

'Z.  Where  the  offence  charged  ban  been  torgiv^n  by  the  plaintiff. 
The  (orgiveness  may  Ije  proved,  either  alfirniatirely,  <ir  by  the 
voluntary  cohabitation  of  the  parties,  with  Ihe  knowledge  of  the 

3.  Where  there  bas  been  no  express  forgiveness,  and  no  vuIud' 
tsry  cohaliiltlion  of  the  parties,  but  the  action  wan  not  com- 
menced within  Sve  years  after  the  discovery,  by  the  plaintiff, 
ot  the  offence  diorged. 

4.  Where  the  plaintiff  has  also  been  guilty  of  adultery,  undt-r 
such  circumstances,  that  the  defendant  would  have  been  entilleil, 
if  innocent,  to  a  divorce. 

!R.S.  lU.IO;  L.ie7T.<Ill.  10). 

I  ITS*.  [Am'A,  ism,  1BM>.]  R»r«l*tl«n»  Wke»  *etl«M 
kronrh*    br   ivlte. 

Where  the  action  is  brought  by  the  wife,  the  following  regula- 
tions  apply   to   the   proceedings: 

1.  The  legitimacy  of  any  child  of  the  mnrriagi',  born  or  be- 
gotten before  the  commencement  of  the  action,  is  not  affected 
by  the  jndgment  diaHolTing  the  marriage. 

2.  (AM'd.  IHBB.  IBOO.)  The  court  may,  in  the  final  judgrment 
disRolvinn  the  marriage,  require  the  defendant  to  provide  suit- 
alily  for  (he  education  and  maintenance  of  the  children  of  the 
marriage,  and  for  the  support  of  plaintiff,  as  justice  requires, 
having   regard   to   the   circumstanceB   of   the   respective   parties: 

•  and  may.  by  order,  upon  the  application  of  either  party  to  the 
action,  and  after  doe  notice  to  the  other,  to  be  given  in  such 
manner  as  the  conrt  shall  prescribe,  at  any  time  after  final 
judgment  whether  heretofore  or-  hereafter  rendered,  annul,  vary 
or  modify  soch  a  difectlnn.  But  no  such  application  shall  bu 
made  by  a  defendant  unless  leave  to  make  the  same  shall  have 
been  previously  granted  by  the  court  by  order  made  upon  or 
without  notice  as  the  court  in  its  discretion  may  deem  proper 
after  presentation  to  the  court  of  satisfactory  proof  that  justice 
requires  that  such  an  application  should  be  entertained. 

L.  IMD,  cll.  BDIi  L.  IBOO,  ctl.  711.    In  atTHt  Sept.  1.  MOO. 

3.  If,  when  final  judgment  is  rendered,  dissolving  the  marriage, 
the  plaintiff  is  the  owner  of  any  real  property;  or  has,  in  her 
possession  or  under  her  coutrol.  any  personal  property,  or  thing 
in  action,  which  was  left  with  her  hy  the  defendant,  or  acquired 
by  her  own  Industry,  or  given  to  her  by  bequest  or  otherwise; 
or  if  tba  Is  or  may  thereafter  became  entitled  to  any  property. 
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b?  the  de<«aBe  of  &  relative  inteatate; 
have  aoy  Interest  tbereia,  absolute  or  o 
her  ileath. 

4.  Where  final  judguent  ie  rendered  dissolTing  the  marriage, 
the  plalatlCTs  incboate  rigbt  of  dower,  in  an;  real  property,  of 
which  the  defendant  then  is  or  was  theretofore  »eize4.   Is  not 
affected  by  the  judgment, 
L.  un,  Dh.  aOL 

I   1T«0.    Id.|  when  actlOB  broBsbt   hy  haaDMid. 

Where  the  actiou  ia  brought  hy  the  hiiabnnd.  the  following 
regiilafloDB  apply  to  the  proceeilings: 

1.  The  legitimacj  of  a  ohilii.  born  nr  liegol ten  before  the  Poin' 
mencemeiit  of  the  offence  chargod,  ia  not  affected  by  a  judgmcDt 
dUaolvIng  the  marriage;  but  the  legitimacy  of  any  other  c4iUd 
of  the  ivLfe  may  be  determined,  na  one  of  the  itinn^H  in  the  action. 
In  the  absence  of  proof  to  the  contrary,  the  legitimacy  of  all  the 
children,  begotten  before  the  commencement  of  the  actiuu.  mnxt 

2.  A  judgment  dlHaotvlnr  the  marriage  does  not  impair,  or 
otherwise  affect,  the  plaintiff'a  rights  and  interests,  in  and  to  any 
real  or  personal  property,  n-hlch  the  defendant  owns  or  poRxeneH. 
when  the  judgment  is  rendered. 

3.  Where  judgment  is  rendered  dlseolvlng  the  niarringe.  tiie 
defendant  ia  not  entitled  to  dower  in  any  of  the  plaluiiff'B  real 
property,  or  to  a  dlatrlbntive  8har«  in  his  personal  property. 

IRS.lH,H4(.<Tuid4a. 

I  1791.    Marrlase  after  divorce  tor  Bdnltery, 

Where  a  inarria«e  ia  diaaoived.  au  preacrlbed  In  this  article, 
the  plaintiff  may  marry  again,  during  the  litL-timo  of  the  defend- 
ant; but  a  defendant,  adjudge*!  to  be  guilty  uf  adultery,  shall 
Dot  marrr  again,  until  the  death  of  (he  plaintiff.  But  tbla  sec- 
tion does  not  prevent  the  remarriage  of  the  parties  to  the  action. 
id..it>.  aML.int,obt.iMwuiBi!L.iwa,«h.Ma. 

4TO 
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ABTICLB   THIRD. 

Action  for  a  leparation, 

■•0.  ma.  Far  wbit  nnwi  irtlDD  tMt  In  maluulDed. 

no*.  lt?4iili<»i  at  compUlnt. 

nea.  DefeQdBot  miT  *rt  up  plalnlia'a  mlKondnrt. 

nm'.  JudgiueDt   for  Kpaiil'loB  ina;   be  ieTok«d. 

I  1T02.  For  wknt  enDsea  Botlon  mar  ■>«  mnlntnlned. 

Id  eitbur  of  the  cases  specified  in  the  next  sectiou,  an  aclloa 
may  be  maiutaiDed,  by  a  husband  or  wife,  against  the  other 
partj  to  the  marriagre,  to  procure  a  Judgmeat,  soparstiuK  the 
parties  from  bed  and  board,  forever,  or  for  a  limited  time,  tor 
either  of  the  lolIowiDg  causes: 

1.  The  cruel  and  inhnmaa  treatment  of  the  plaintlCF  br  the 
detendant. 

2.  Such  conduct,  on  the  part  of  the  defendant  towards  the 
plaintiff,  aa  may  render  It  unsafe  and  improper  for  the  former 
to  cohabit  ivtth  the  latter. 

3.  The  abandonment  of  the  plaintiff  by  the  defendant. 

4.  Where  the  wife  ia  plaintiff,  the  neglect  or  refusal  of  the 
defendant  to  provide  for  her. 

a  i:.  a.  im.  paru  at  u  bo  (im  si.  as*  i.  aa*.  i>.  3w,  1 13: 

I  iTas.  14. t  In  wh«(  eaaea. 

Such  an  action  may  be  maintained,  in  either  of  the*  following 

1.  Where  both  parties  are  residents  of  the  State,  when  the 
action  is  commenced. 

2.  Where  the  parties  were  married  within  the  State,  and  the 
plaintiff  ii  n  rexident  thereof,  when  the  action  ia  commenced. 

u.  Where  the  parties,  having  been  married  without  the  State, 
have  become  residents  of  the  State,  and  have  continned  to  be 
residents  thereof  at  least  one  year;  and  the  plaintiff  is  such  & 
resident,  when  the  action  Is  commenced. 

M..   H  BO  BDd  Bl  Id  pert. 
^    I  ira*.  Rednlaltes  of  eowplatat. 

The  complaint  In  anch  aa  actinn  mnst  sperify  partlcnlnrly  the 
nature  and  cireumBtanceH  of  the  defendant's  misconduct,  and 
must  set  forth  the  time  and  place  of  each  act  complained  of, 
with  reasonable  certainty. 

Id,    I  SS,  aod  Bule  SO. 

f   ITttB.  DefeBdaat  »*r  set  ■!>  tilaiBtlTs   ntlsoondnpt. 

The  defendant  may  set  up,  in  iuslifl cation,  the  mlspondnct  of 
the  plaintiff:  and  if  that  defence  Ik  eBtabli»hed  to  the  ialisfaction 
of  the  court,  the  defendant  Is  entitled  to  Judgment. 

M..    I   W. 

I  ITW.  Sapport,  ■■•Inlenaace,  etc..  of  wife  sad  ehlldren. 

Where  the  action  Is  hroiieht  by  the  wife,  the  court  may,  in 
the  final   jndjrment  of   separaHon.   (clve   snch   directions   ns   the 


SEPARATION. 

{  tbe  diililrea  of 

...miff,   US  justice  r  .         .      ..   _.  „   __„ 

of  Uie  reapei;lire  parties.     And  tbe  court 

mnf.    in    each    au    actiun,    rcaHcr   a   Juclemcuti    CompelUue    the 
d<.-fcDdant  to  make  the  provisioa  specified  in  thii  sectioD,  where, 
DDdi^r  the  clrcUDiRtiiuccs  of  the  case,  ench  a  jadsmeut  ia  proper, 
n-ithoiit  rendering  a.  judsmeut  of  separation. 
Bh  t  S.  S.  14d.  M  U  and  GC 

I  170T.  Jnditineiit  for  BepnFatlott  may  b«  revolced. 
Upon   the  joint  applicotion   of  the   parties,   accompanied   with 
gatisfnclorf   evidence  of  their  reconciliation,   a  jiulcment  for  a 
separation,  forever,  or  for  a  limited  period.  Tendered  as  preseribed   ■ 
lo  thli  arlicli?,  tnny  be  revoked,  nt  any  time,  by  the  oourt  n-hlch 
rendered   It.  Bnlijrct  to  siieh  regQlalions  and  restriction!  aa  the 
court  tbinhs  St  tc  iropose. 
Id.,  1  H. 
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ARTICLE   FOURTH. 

/  the  actions  specified  i 


1   176S.   Harried   nonan   deeraeil   a   renldent   IM   rertain 

If  a  married  woman  dn-plla  wltliin  the  Stale,  where  ahe  eom- 
menrea  an  action  againat  her  haabaad,  as  prescribed  In  either  of 
the  iBHt  two  articles,  she  ii  deemed  a  resident  thereof,  although 
her  husband  resides  elsewhere. 

S   K.    S.    14T,    I  C7   (S   Gdm.    1S4).    aia'd. 

I   IT8&.  AllBOMr,     citpeaBcs     of    nctlan    and     <!Os*s|     koir 

Where  aD  action  Is  bronicht,  an  pr<>ecribed  in  either  of  the 
last  two  arilcles,  the  coort  may,  in  its  discretion.  dnrinK  the  pen- 
den<7  thereof,  from  time  to  time,  make  and  modify  an  order  or 
orders,  reqniriog  the  husband  lo  pay  any  sum  or  sums  of  money 
necessary  to  enable  the  wife  to  carry  on  or  defend  the  action,  or 
lo  provide  suitably  for  the  education  and  nmintennni'e  of  the 
chiidrcn  of  the  morrintte,  or  for  the  siipjiort  of  the  wife,  havinft 
regard  to  the  circumBlnne<>H  of  the  respective  parlies.  The  flna! 
jndKmpnt  in  snch  nn  nplion  may  award  costB,  in  fnyor  of  or 
ncalnst  either  party,  and  nn  execiitiob  may  lie  issn*^  for  the  eol- 
leetion  tliereof.  as  in  nn  ordinnry  esse:  or  tbe  court  may,  In  the 
jndgraent,  or  hy  on  order  made  at  any  time,  direct  the  coats  to 
be  paid  out  of  any  property  sequestered,  or  othetn>ise  in  the 
power  of  the  conrt. 

M..  I  M. 

I  ITTO.    [Am'd,  1S8I.]    vriimt  Is  deemed  «  cosnterelaln. 

Where  an  action  is  broiijtht  by  eilher  himband  or  wife,  as  pre- 
scribed in  cither  of  the  last  two  articles,  a  cause  of  action,  aRaiusI 
the  plaintiff  and  in  favor  of  the  defendant,  arising  tinder  either  of 
Raid  articles,  may  be  internosed,  in  connection  with  a  denial  of  the 
material  allegations  of  the  complaint,  as  n  counterclaim.  • 

I  im.  rAm'd.  1R9K.}  Caatodr  »d  nslnteunee  at  ekll- 
dren,    ud    support   of   plolnttS. 

Where  an  aeiion  is  brought  by  cither  husband  or  wife,  as  pre- 
scribed in  either  of  the  last  two  articles,  the  court  must,  except  as 
othervrise  expressly  prescribed  in  those  articles,  nive,  eilher  in  the 
final  iuiTpment.  or  by  one  or  more  orders,  made  from  time  to  time, 
before  final  Judgment,  such  directions  as  Justice  rciinires,  ijetweeu 
tbe  parties,  for  the  custody,  enre,  edncntior,  and  mnintcnniice  of 
nny  of  the  children  of  the  niarrinBc,  and  where  the  action  is 
brought  by  the  wife,  for  the  support  of  the  plnintiCf.  The  court 
may,  by  order,  upon  the  arplicnlinn  of  cither  party  to  the  action, 
after  dne  notice  lo  the  other,  to  be  given  in  such  manner  as  the 
4T3 
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court  Bhall  prescribe,  at  anj  time  after  Qnat  judgment,  KDiinl,  ynrj 
or  modifj  sucb  directions.  But  iio  such  applicatioa  shzll  be  made 
b7  a  defendant  unless  leave  to  make  tbe  same  shall  hare  been  pre- 
Tiously  grnntcd  by  the  court  by  order  made  upon  or  without  notice 
as  the  court  in  ite  discretion  may  deem  prc^r  aCter  presentation 
to  the  court  of  satisfactory  proof  that  juatice  requiiee  that  such 
an  application  should  be  entertained. 
L.  laes,  cb,  891. 

I  1772.  anpport,  nalnteaaaee,  et«^  •(  Trife  snd  chlKrea. 

Where  a  judgment  rendered,  or  an  order  made,  as  prescribed  id 
thie  arlicle,  or  iii  either  o(  the  last  two  articles,  requires  r.  hus- 
band to  provide  for  the  education  or  maintenance  of  any  of  the 
children  of  n  marringe,  or  for  the  supimrt  of  bis  wife,  the  coatt 
may,  in  lis  discretion,  also  direct  bim  to  give  reasonable  security, 
in  such  a  manner,  and  within  such  a  time,  as  it  thinks  proper,  for 
the  payment,  from  time  to  time,  of  the  sums  of  money  required 
for  that  purpose.  If  he  fails  to  glTe  the  security,  or  to 
make  any  pnywcnt  required  liy  the  terms  of  such  a  judgment 
or  order,  whether  he  has  or  has  not  RlTeo  security  therefor;  or  to 
pay  any  sum  of  money  which  he  is  required  to  pay  by  an  oni'er, 
made  as  prc.icrihed  in  section  1TU9  of  this  act;  the  court  may 
cause  his  personal  property,  and  the  rents  and  profiis  of  his  real 

iroperty,  to  be  sequestered,  and  may  appoint  a  receiver  thereof, 
'be  rents  and  profits,  and  other  property,  so  sequestered,  may  be, 
from  time  1o  lime,  applied,  under  the.  direction  ot  the  court,  to  the 
.  „* »  ,1.^  ...T«B  fj[  money,  specified  in  this  section. 


I  1778.  Id.)  *rke>  eaforoed  by  pnalsluiieat  for  ea&tem|»t. 

Where  the  husband  makes  default  in  paying  any  sum 
of  money  specified  in  the  last  section,  as  required  by  the  jndvmeDt 
or  order  directing  the  payment  thereof;  and  it  appears  pre- 
sumptively, to  the  satisfaction  of  the  court,  that  payment  cantiot 
be  enforced  by  means  ot  the  proceedings  prescribe  in  the  last 
section,  or  by  resorting  to  the  security,  if  any,  given  as  tberein 
prescribed,  the  court  may,  in  its  discretion,  maBe  an  order  re- 
quiring the  husband  to  show  cause  before  it.  at  a  time  and  place 
therein  speciKed,  why  he  should  cot  be  punished  for  bis  failure 
to  make  the  payment:  and  thereupon  proceedings  mutt  be  taken  to 
punish  him,  ns  prescribed  iu  title  third  of  chapter  seventeenth  of 
this  act.  Such  an  order  to  show  cause  may  also  be  mode,  without 
any  previous  sequestration,  or  direction  to  give  security,  where 
the  coart  is  satisfied  that  they  would  be  ineffectual. 

11774.   lAm'd,    1002.)    ResnlBtlODa  reapectliiK  JndBment. 

Id  an  action  brought  as  prescribed  in  this  title,  a  Unal  judg- 
ment shall  not  be  rendered  in  favor  of  the  plaintiff,  upon  the  de- 
fendnnt's  default  iu  appearing  ur  pleading,  unless  the  summons 
and  a  copy  of  the  complaint  «er"e  personally  served  upon  the 
defendant;  or  the  copy  of  the  simimons  delivered  to  the  defend- 
ant, upon  personal  siTvire  of  the  summons,  or  delivered  to  him 
without  the  etate,  or  puhlishcd.  pursuant  to  an  order  for  that 
puriKiMc,  obtained  an  prowcrilH^d  in  chapter  fifth  of  this  act,  con- 
tHiuM  the  folloiviug  words,  or  words  to  the  same  effect,  legibly 
written  or  printed  upon  the  face  thereof,  to  wit:  "  Action  to  an- 
474 
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nul  H  marriage;"  "action  for  a  divorce;"  or  "action  for  a  sepa- 
ration;"  accordlag  to  the  article  or  tliis  title,  under  which  the 
action  is  broutcbt.  Where  the  BammoDB  is  iiersonuHr  served, 
but  a  copy  of  the  cuniplalut  is  not  serred  therenith;  or  where 
a  copy  of  the  xumuioDH  aud  a  copy  of  the  complaiDt  are  deliv- 
ered to  the  defendant  without  the  state,  the  tiertificate  or  afllctavit 
proviag  service,  most  amrmatively  state,  in  the  body  thereof, 
that  such  an  inBcriplion,  settiug  forth  a  copy  tbereot,  was  su 
writtcD  or  printed  upon  the  face  of  the  cop;  of  the  BUmtnoua 
delivered  to  the  defendant.  No  final  judgment  annull  a;  a  mar- 
riaice.  or  divorcing  the  parties  and  dissolving  a  marriage,  shall 
be  entered,  in  an  action  brought  under  either  article  first  or 
article  second  of  this  title,  until  after  the  expiration  of  three 
months  after  the  filing  of  the  deciston  of  the  court  or  report  of 
the  referee.  After  the  expiration  of  said  period  of  tho'c  munrhs 
final  jndgment  shall  l)e  entered  a«  of  course  upon  said  decision 
or  report,  unless  for  Btiftlclent  canse  the  court  in  the  meontinie  . 
shall  have  otherwise  ordered.  Upon  filing  tbe  decision  of  the 
court  or  report  of  the  referee,  a  jiiiigment  annulling  a  marriage 
or  divorcing  the  parties  and  dissolving  a  marriage  shall  be  iuter- 
lotWory  only  and  shall  provide   for  the  entry  of  fionl  judgment 

f  ranting  such  relief  three  montbH  after  the  entry  of  interlocutory 
udgment  unless  otherwise  ordered  by  the  eourt.  But  on  and 
after  the  entry  of  the  interlocutory  judgment  the  payment  of 
alimony  if  allowed  shall  cease  and  the  person  against  whom  the 
interlocutory  Judgment  is  rendered  shall  have  no  lien  upon  the 
property  of  the  party  Bueceeding  in  said  action. 
Sec  ute,  I  ITBT;  L.  1902,  ch.  364.  la  effect  Sept,  1.  ISOL 
4TS 


D,g,t,ioflb,Gx>ogIe 


CORPORATION.  c,  15,  t.  3,  a.  1 

TITLE  n. 
Actiims  relating  to  a  corporatioo. 

1   (galut   s   eorpontlait,   lo 
n,    iBd    ot   Uig    oOccn    4Dd 

«    iKHrLdual    liability    of    the    afflcera  or   nMiDbtn 
so,  wlm  or  wlttunt  ■  dlMolDtloD  tber'ot. 

Icible  to  two  or  more  or   [be  ictlona  tpecUM   la 
ARTICLB   FIRST. 

m,  and  aetion 
ver  damages  ot 

■TtlOD*  br  or  ifilni' 


I  1770.  ComplnlBt  In  Bctlona  by  or  *K*lnMl  oorpomtlODa. 

In  an  action  brouglit  b;  or  ngnmHt  a  oorponiUou,  the  comiilaiut 
muat  aver  that  the  plaintiff,  or  the  defendant  as  the  case  may  be, 
ia  a  cotporatroD  i  ntUHt  atate  wEiethor  il  in  a  domestic  or  foreign 
corporation;  ond,  if  the  latter,  tlii'  Slate,  country,  or  Kovernment, 
by  or  under  whose  Inwa  it  was  created.  But  the  plaintiff  need  not 
set  forth,  or  specially  refer  to  any  act  or  proceeding,  by  or  under 
which   tbe  conwration  was  created. 

Bee  2  B.    B.   Me,    i   IS  (I  Bdm.  479), 

f  J776.  'Wlies  proof  of  corpoFfite  exlateaoc  nnBoocaaBrr. 

In  an  action,  brought  by  or  against  a  corporation,  tbe  plajotlff 
need  not  prove,  uiiou  the  trial,  the  exiHtence  of  the  corporation, 
unlesH  the  anan-er  is  verified,  and  contains  an  affirmative  allega- 
tion that  tbe  pinintiff,  or  the  defendant,  aa  tbe  caae  may  be,  la 
not  a  corporation. 

Id..  I  3,  Bio'd;  U  ISM,  cb.  422  (8  Kdm.  29G).  and  L.  ISTS,  cb.  ea«. 

I  1777.  MliBOmer,  nhcn  waived. 

In  an  action  or  special  jiroceediiig,  brought  by  or  amlnat  a  cor- 
■     .  the  defendant  is  deemed  to  have  waived  any  mistake 


Id..  1 14.  am'd. 

I  1778.  Actloa  aKnlmat  n  corporation  opoB  «  aot«>  ato. 

In  an  nctitin  against  a  foreign  or  domestic  corporation,  to  re- 
cover damages  for  tbe  non-payment  of  a  promissory  note,  or  other 
evidence  of  debt,  for  the  absolute  payment  of  money,  anon  de- 
mand, or  at  a  particular  time,  an  order,  eiteuding  the  time  to 
answer  or  demur,  sbnll  not  I*  granted,  escepl  by  the  court,  upon 
notice  to  the  pininliff's  attorney.  In  such  an  action,  unless  tbe 
defendant  serves,  willi  a  copy  of  hia  answer  or  demurrer,  a  copy 
of  en  order  of  a  judge,  directing  that  the  issues  presented  by  the 
470 
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pleadiDgH  be  tried,  tbe  plaintiff  mn]'  t.ike  Jadgmcnt,  hb  in  case  of 
defaalt  in  pleading,  at  the  expiration  of  twent;  dajB  after  aer- . 
vice  of  a  eopr  of  toe  complaiut,  either  personally  with  the  Bum- 
motiB,  or  upon  tbe  detendant's  attorney,  pursuant  to  his  demand 
therefor;  or,  if  the  service  of  the  buiuiiioiib  wba  otherwise  than 
personal,  at  the  expiration  of  twenty  days  after  the  serrice  la 
cranpletc. 

3  B.  a.  *S».  H  S.  e  ■Dd  10- 

I  17TV.  Wftea  lorelvn  oorporktlita  mbt  nM. 

An  action  may  be  maiutuined  by  a  foreign  corporation,  in  Mke 
manner,  and  subject  to  the  same  regulations,  as  where  the  action 
I*  brought  by  a  domestic  corporation,  except  as  otherwise  spec- 
ially prescribed  by  law.  But  a  foreign  corporation  cRnoot  main- 
tain an  action,  founded  upon  an  act,  or  upon  a  liability  or  obli- 
Stion,  express  or  implied,  arising  out  of,  or  made  and  entered 
to  in  considemtioQ  of.  an  act,  which  the  laws  of  the  State 
forbid  a  corporation  or  asnociatton  of  individunls  to  do,  without 
express  authority  of  law.  This  sectiou  does  not  affect  the  validity 
of  a  meeting  of  the  stockholders  or  directors  of  a  foreign  cor- 
poration, held  within  the  State,  where  such  a  meeting  ia  author- 
ieed  by  ths  laws  of  the  State,  country,  or  government  by  or  under 
which  the  corporation  is  created;  or  of  iin  act,  done  at  ench  a 
meeting,  which  is  not  In  conflict  with  the  same  laws,  or  the  laws 
ot  the  State. 

M..  11  1  asd  1:  L.   ISTS.  Fh.  flS4  (B  Edm.  8TS). 

I  1780.   'When  (orelvn   aorpomtlon  miiy-  be  aned. 

An  action  against  a  foreign  corporation  may  be  maintained  by 
a  resident  of  the  State,  or  by  a  domestic  corporation,  for  any 
cause  of  action.  An  action  against  a  torei£u  corporation  may  be 
maintained  by  another  foreign  corporation,  or  by  a  non-realaent, 
in  one  of  the  following  caaes  only; 

1.  Where  the  action  is  brought  to  recover  damaBca  tor  the 
brmeh  of  a  contract  made  within  the  State,  or  relating  to  prop- 
erty Bitnated  within  the  State,  at  the  time  of  the  making  thereof. 

2.  Where  it  is  brooght  to  recover  real  properly  situated  within 
the  State,  rr  z.  chattel,  which  is  replevied  within  the  State. 

3.  Where  the  cause  ol  action  arose  within  the  State,  except 
where  the  object  <~f  the  action  is  to  affect  the  title  to  real  prop- 
erty situated  withont  the  State. 

Co.  Fn».,  I  427;  a  R.  8.,  I  IS,  am-d;  L.  184»,  Ot.  lOT  &  Edm.  tTV). 
4TT 
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CORPORATION. 

AHTIOLB  SECOND. 


JudMal  supervision  of  a  corporation,  and  of  the  offiJxrs  and 
membera  thereof. 

8m.  ITBl.  Action  ngBlDst  dlncton.  elc,  of  ■  corpontloa,  tot  mlKondiict. 
im.  Bjr    wtaom   actloD   to   In   biouflit. 

An  action  may  be  maintaiD^  ugaiDBt  one  or  more  tmatees, 
directors,  managorB,  or  other  officers  of  a  corporation,  to  procnrv 
a  judKmebt  for  the  following  purpoaeg,  or  ao  much  thereof  aa  the 
CBBe  requiree: 

1.  Coinpellitig'  the  defendants  to  acconnt  for  their  official  cou< 
dnct,  in  the  management  and  disposltioo  of  the  funds  and  prop- 
erty, committed  to  their  charge. 

2.  OompeHlng  them  to  pay  to  the  corpomtion,  which  thpy  repre- 
sent, or  to  its  ere<!<tors,  any  money,  aud  the  value  of  any  prop- 
erty, which  they  have  acquired  to  themBclves,  or  traniterted  to 
others,  or  lost,  or  wasted,  by  a  yiolnlion  of  thplr  duties". 

3.  Suspending  a  defendant  from  eiercising  hii  office,  where  It 
■ppenrs  that  be  hns  abused  his  tnixt. 

4.  Removing  a  defendiint  from  hts  office,  upon  proof  or  conTie- 
tion  of  misconduct,  and  directing  a  new  election  to  be  held  by  the 
body  u.  board  duly  authorised  to  hold  the  same,  In  order  to  sup- 
ply the  vacancy  created  by  the  removal;  or,  where  there  Is  do 
such  body  t-  board,  or  where  si!  the  meml)era  (hereof  are  re- 
moved, directitift  the  removal  to  be  reported  to  (he  governor,  who 
may,  with  the  advice  ini  consent  of  tlie  senate,  till  the  vacancies. 

6.  Betting  aelde  an  alienation  o^  property,  made  by  one  or 
more  trueteeo,  direclors,  managers,  or  other  officers  of  n  corpora- 
tion, contrnry  to  a.  provision  of  law.  or  for  a  purpose  foreign  to 
the  lawful  buaineHS  and  objects  of  the  corporation,  where  the 
alienee  knew  the  purpose  of  the  alienation. 

fi.  Re8trninlnK  and  preventing  such  an  alienation,  where  it 
is  threntetied.  or  where  there  is  good  reason  to  apprehend  that 
it  will  be  made. 

2  B.  e.  ies,  g  33  (£  Edm.  4SZ). 

I  ITHIt.  Br  nkom  mellon  to  be  broaarlit. 

An  action  mny  be  hronsht,  ss  prescribed  in  the  last  section,  by 
the  nttorney-genernl  in  hehnlf  of  the  neople  of  the  State,  or,  ex- 
cent  where  the  action  is  bronchi  for  the  purpose  snecified  In  snb- 
dlviBtnn  third  or  fourth  of  that  section,  by  n  creditor  of  the  cor- 
porfltlon,  or  by  n  trustee,  director,  mnnnger.  or  other  officer  of 
the  corporation,  having  a  general  gnperintendencc  of  its  concerna. 

td..  I  as.  rnrn-H;  U  ISTO,  cfa.  ISl,  1  S  (T  Edm.  M2). 

I  1TS3.  Tbia  article.  Jiow  ooiiBlra«d. 

This  article  does  not  divest  or  impair  any  visilntorial  power  ovei 
a  corporation,  which  is  vested  by  statute  in  a  corporate  body,  ot 
a  public  officer. 

M..  I  84. 
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ARTICI^  THIRD. 

AetioM  to  proenre  the  diaaohttitm  of  a  corparatkm,  mid  aetwnt 
to  enforce  the  itUUviduai  Ik^Bity  of  the  offieert  or  menibera  of  a 
corporolMm,  wUh  or  without  a  etiuoiutioa  thereof. 


ITOa  UaUBI  lUckboIiMrr, 


I  1784.  AiitlOD    bT  ]«<lKiiaeiit    eredllor    for   BedtteatrBnon, 

Where  'final  judemeiit  for  a  anm  of  inoQ?7  has  heea  rendered 
against  a  corporation  created  by  or  under  the  laws  of  the  State, 
and  an  execution  issued  thereupon  to  tbe  sheriff  of  the  couiit;, 
where  the  corporation  transact*  its  general  businesa,  or  where 
its  principal  oltice  is  located,  has  been  returned  nholl;  or  partly 
unsatiafiea,  tbe  judgment  creditor  ma;  maintain  an  action  to  pio- 
cure  a  judgmeijt  BequcBtraling  the  proper^  of  the  corporation, 
~~i  providing  for  a  distribution  thereof,  as  prescribed  la  aectiou 

I.  48S),  >m'<L 

1  ITSB.  AeMoB  to  aHnBolTe  b  coryorBtlon. 

la  either  of  the  following  cases,  nn  action  to  proonre  a.  Jodc- 
meut.  dissolving  a  corporaHon,  created  by  ur  under  tbe  lawn  of 
the  State,  and  forfeit  log  its  corporate  rights,  privileges  unil 
franchises,  may  be  maintained,  as  prescrlbeii  in  the  next  section; 

1.  Where  the  corporation  has  remained  Insolvent  for  at  least 

2.  Where  it  has  neglected  or  refused,  for  at  least  one  year,  to 
pay  and  discharge  its  notes  or  other  evidences  of  debt.- 

3.  Where  It  bns  suspended  its  ordinary  and  lawful  business  for 
at  least  one  year. 

4.  If  It  baa  banking  poTvere.  or  power  to  mnke  loans  nn  ptedgts 
or  deposits,  or  lo  mnke  Inenranees.  where  il  brconics  insolvent  or 
unable  to  pay  Us  debts,  or  has  viulflled  any  provlwinri  of  tl:e  net, 
by  or  under  which  it  was  incorporated,  or  of  any  other  act  bind- 
ing upon  It. 

td.,  I  88.  and  flrrt  clrniw  ot  (  39.      3«  |  1TST,  poat. 

I  1TS«.   [A»'d,  IHMO.]    Id.t  bT  whom  to  b«  bromirht. 

An  action  specified  in  the  Inst  section,  may  be  maintained  by  the 
attornej-genernl.  In  the  nnme  nnd  [n  bc'holf  of  tbe  people.  And 
whenever  a  creditor  or  slnckholder  of  any  cnrporatiim  submits  to 
the  attorney-gen  era  I  a  written  statemnnt  of  fncts.  verified  by 
nath,  showing  gronnds  for  an  action  iindfr  fh"  provisions  of  the 
last  section,  ami  the  nttnrne.v-general  nmils.  fur  si.vty  dovs  after 
4Tft  •  ■-   -  ,\'- 
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this  HUbmiHsion,  to-  conimi.'Uce  an  aotJoti  njieciEci]  in  tbe  last  Bec- 
tlon,  then,  and  not  olLtTwIse,  Buch  creditor  or  Btockholder  may 
apply  to  the  proper  court  tor  li'ave  to  commence  such  an  action. 


I  17ST.  TemiiorBrr  InJnnctloB. 

In  an  action,  brouebt  an  prescribed  In  this  article,  the  court 
niu7,  upon  proof  of  Uie  (acta  autiiorizing  the  action  to  be  main- 
tained, grant  an  injunction  order,  reslruining  the  corporation,  and 
Its  trustees,  directors,  managera  and  other  olficers,  troui  collect- 
ing or  reetiving  uu;  debt  or  demand,  and  from  paying  out,  or  in 
an;  way  transferring  or  delivering,  to  any  person,  any  money, 
property,  or  effects  o(  the  corporation,  during  the  pendency  of 
the  action;  except  by  express  permission  ot  the  conrt.  Where  the 
action  la  brought  to  procure  the  diSHOlutlon  ot  the  corporation, 
the  Injnnctlon  may  also  restrain  the  corporation,  and  its  trnateee, 
directors,  managers  ntid  other  officers,  fiom  exercising  any  of  its 
eorporaie  rights,  privileges,  or  franchises,  dnring  the  pendency  of 
the  action;  exeept  by  exprcM  perniisaion  of  the  court.  The  pro- 
Tisions  ot  title  second  of  ehap((>r  seventh  of  this  act,  relatioK  to 
the  granting,  vacating  or  modifying  of  an  injunction  order,  ap- 
ply to  an  iajunction  order,  granted  aa  prescribed  in  this  seetioai 
except  that  it  can  be  granted  only  by  the  court. 

n.,  temilDdei  or  ||  30  aod  40.  am'd.    Sev  ii  002,  034.  1800. 

g  ITBa  [AiB'd,  18H2.}  R«pfItcp  ibbt  be  appolated.  Per. 
auiieiit' and  temporarr  recelTcr.  Powers,  etc.,  of  teBkpo- 
p"'?  receiver. 

In  such  an  action,  the  court  may  also,  at  any  stage  thereof, 
appoint  one  or  uiore  receivers  of  the  property  of  the  corporation. 

*    ' — ,   BO  appointed,  before  final  juditment  is  a   temporary 

ntll  final  judement  is  entered.  A  temporary  receiver 
to  eollpct  and  receive  the  debts,  demands,  and  other 
property  ot  the  corporation:  to  preserve  the  property,  and  the 
proceeds  of  the  debts  and  demands  collected:  to  Bell  or  other- 
wise dispose  of  the  properly  as  directed  by  the  court ;  to  collect, 
receive  and  preserve  the  proceeds  thereof:  and  to  maintain  aiiy 
action  or  soocial  proceeding,  for  either  of  those  riurjioses.  He 
mnBt  quality  an  prescribed  by  law  tor  the  qnolifieatlon  of  a 
permanent  .receiver.  UnlosB  additional  powers  are  specially, 
conferred  upon  him,  as  prescribed  in  the  next  section,  a  tem- 
porary receiver  has  only  the  powers  speeiBed  in  this  sectloo, 
and  those  which  are  incidental  to  the  ernrelwe  thereof;  n  re- 
ceiver appointed  by  or  pursuant  to  a  final  judgment  in  the  action, 
or  «  temporary  receiver  who  Is  continued  by  the  final  judgment, 
is  a  permanent  receiver,  and  has  nil  the  powers  and  authority 
conferreil.  and  is  subject  (o  all  the  duties  and  liabilities  imposed 
upon  a  receiver  appointed  upon  the  volantaiy  dissolution  of  a 
corporation. 

Id.,  II  ae  and  41. 

I  17f<ft.  Addttlonal  powers  and  dnttes  mar  be  eonCerreA 
npOD  temporarr  recelT-er. 

A  temporary  receiver,  appointed  as  prescribed  In  the  last  see- 
tlon.  is.  in  all  respects,  subject  to  the  control  of  the  court.  In 
Iddition  to  the  powers  conferred  upon  him,  by  the  proTWona  of 
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the  IiiBt  eectlon,  tbe  court  mnj,  by  the  ordpr  or  iuterlocutory 
judgment  aptioiuting  hiui,  or  byaii  order  BiibBeqnectlf  made  in 
Ihe  action,  or  by  the  final  judgment,  confer  upon  bim  t&e  powera 
and  authority,  and  aubjeet  him  to  the  duties  and  linbliities,  of  a 
permaaent  receiver,  or  8o  mucb  thercot  as  It  thinks  proper;  except 
that  be  ehall  not  make  au;  distribution  among  the  ci'editora  or 
stockbolderB,  before  final  Judgment,  untei^s  be  ie  specially  directed 
«o  to  do  fiy  the  court. 
2  B.  8.  4B3.  part  ot  {)  41  iDd  42,  and  L,  ISE£.  ch.  Tl,  |  I  (3  Edm.  S82). 

t  ITftO.  HaJklact  BtockhoIderB,  ete.,  parties. 

Where  the  action  Is  bronght  by  a  creditor  of  a  corporation, 
and  the  stockholders,  directors,  trustees,  or  other  officers,  or  any 
of  them,  are  made  liable  by  law,  in  any  event  or  contingency,  for 
the  payment  of  his  debt,  the  persons,  so  made  liable,  ma;  be 
made  parties  defendant,  by  the  original  or  by  a  supplemental 
complaint;  and  their  liability  may  be  declared  and  enforced  by 
the  judgment  in  the  action. 
M.,  i  43. 

H    1761,    'WIieB   •eiiarate  >etlo«   mar  be   broocbt  *■»!■■* 
tkem. 

Whore  the  atwkholders,  direclors,  trustees,  or  other  ofiGcers  ol 
n  corporation,  who  are  made  liable,  in  any  event  or  contingency, 
(or  the  payment  of  a  debt,  are  not  made  partleH  defendant,  as 
pruecribed'  In  the  last  section,  the  plaintiff  in  the  action  may 
maintain  a  separate  action  against  them,  to  procure  a  judgment, 
declaring,   apimrtioning  and  enforcing  their  liability. 

SnbsiIlDtiid   far    |{    44    and   4tl. 

I  1702.  ProeeedlnsB  In  eltbev  action. 

In  an  action  brought  as  prescribed  in  either  of  the  last  two 
sections,  the  court  must,  when  it  is  DcceRsary.  cause  an  account 
to  be  taJten  of  the  property  nod  of  the  debts  of  the  corporation, 
and  thereupon  the  defendant's  liability  must  he  apportioned  ac- 
conlingly:  bnt.  It  it  afSrmatiTely  appenrs,  that  the  corporation  Is 
Insolvent,  and  has  no  property  to  sittisfy  its  creditors,  the  court 
may.  without  taking  such  an.  account,  ascertain  and  determine 
the  amount  of  each  defendant's  liability,  and  enforce  the  same 
aeeordingly. 

Id  Ilea  of  H  40  and  47, 

f    1T93.    Jodgnent)    property    ot    corparallon    to    be    dla- 


A  final  jndgTnent  in  an  action,  broiight  against  a  corporation, 
as  prescribed  in  this  article,  either  separately  ot  In  conjunction 
with  its  stockholders,  directors,  trustees,  or  other  oIBcers,  must 
provide  for  a  Jnat  and  fair  distribution  of  the  property  of  the 
corporation,  and  of  the  proceeds  thereof,  among  its  fair  and 
honeat  creditors,  in  the  order  and  in  the  proportlona  prescribed 
by  law.  in  case  of  the  voluntary  dlasohition  of  a  corporation. 

Id..   H  Sr  and  4S. 

I  I7B4.  Id.)  atoclE  anh scrip tions  to  be  recovered. 

Where  the  stockholders  ot  the  corporation  are  parties  to  the  ac- 
tion, if  the  property  of  the  corporation  is  not  suffident  to  dis- 
charge its  debta,  the  ioterlocntory  or  final  Judgment  as  the  cas« 
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requires,  must  adjudge  that  each  stockholder  pay  into  court  the 
amount  due  uud  remaining  unpaid,  on  the  shares  of  stock  LclJ 
hy  hini,  or  bo  much  thereof  aa  ie  ueceasaiy  to  satis^  the  delitu 

of  the  corporation. 
2  B.  B.  403,  1  4e,  *ni-d. 

I  iras.  Id. I  «■  to  liabilities  of  dtreotora  and  atitelEhoidera 

If  it  apiiears,  that  the  property  of  the  corporation,  aod  the 
sums  collected  or  collectible  from  the  Btockbolders,  upon  tlieir 
Mock  BUbBcriptlons.  are  or  will  be  iiisufficiont  to  pny  the  debts  ol 
the  corporation,  the  court  must  aBcertalo  the  severEl  sums,  foi 
which  the  directors,  trustees,  or  other  officers,  or  the  stockhold- 
ers o(  the  corporation,  being  parties  to  the  action,  are  liable-  ana 
must  adjudge  that  the  same  be  paid  into  court,  lo  be  applied,  (u 
such  proportions  and  in  such  order  as  Justice  requires,  to  the 
payment  of  the  debts  of  the  corporation. 
Id.,  I  to. 

I  ITBS.  BSect  of  (bis  article  limited. 

This  article  does  not  repent  or  affect  any  special  provision  of 
law,  prescribinK  that  a  particular  kind  of  corporation  shall  cease 
to  exist,  or  shall  be  dkiolTPd,  in  a  case  or  in  a  manner  iioi 
prescribed  in  this  article:  or  any  special  provision  of  law,  pres'crib- 
iuK  the  mode  o(  enforcinit  the  liability  of  the  stockholders  of  a 
particular  kmd  of  corporation. 
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ARTICLE  roURTH. 

Action  by  the  people  to  annul  a  corpw^Uion, 

8ec.  ITOT.  Action   br  ittonier-tUMial.  vltaa  Icilaliliira  dlrscta. 
17l«.  Id.,   br   I=«iB  ot   ewirt. 
ITW.  I4«i*;   w)i»D   lOd  bo*   annted. 
1§00.  Attkm  trUble  by  ■  Jntj. 
1HI1.  Jtadcnwlit. 
ISOa.  InJuDctloD  a»r  iHue. 
1903.  Copr  ol  JudBioeot-roll  to  b«  ffllcd  and  publlBbtd. 

I  1T9T.  AetlAB    br    •<tarKex-veBer*I>    wIieB    IcstalBtara 

The  attompy-E^ncral,  whenever  he  is  bo  directed  hj  the  legis- 
lature,  must  bring  an  notion  against  a  corporation  created  ^  or 
under  the  laws  of  the  State,  to  procure  a  judgment,  Tacating  or 
annulling  the  act  of  Incorporation,  or  any  act  renewing  the  cor- 
poration, or  continuing  its  corporate  existence,  upon  the  ground 
that  the  act  was  procured  upon- r.  fraudulent  suggestion,  or  the 
concenlment  of  a  materliil  fact,  made  by  or  with  the  knowledge 
and  consent  of  ony  of  thi>  persons  incorporated. 

Co.  Proe.,  I  4»;  2  B.  B.  BTB,   ]  IS  (2  Edm.  MQ). 

t   1TV8.  Id.)  by  leKTC  of  court. 

Upon  leave  being  granted,  as  pregcribcd  In  the  next  secUon, 
the  attorney-genera  J  may  bring  an  action  agaiu^  a  corporation 
created  by  or  under  the  iaws  ol  the  State,  to  procure  a  judgment, 
vacating  the  charter  or  ananillng  the  existence  of  the  corporation, 
upon  the  ground  that  it  has,  either 

1.  Offended  against  any  provisloD  of  a 
it  was  created,  altered  or  renewed,  or  at 
and  applicable  fo  the  corporation;  ot, 

2.  Violated  any  provlalon  or  law.  whereby  ft  has  forfeited  its 
charter,  or  become  liable  to  be  dissolved,  by  the  abuse  of  its 
powers;  or, 

3.  Forfeited  its  privileges  or  franchises,  by  B  failure  to  exer* 
dse  Its  powers;  or, 

4.  Done  or  omitted  any  act.  which  amonnts  to  a  aorreoder  of 
its  corporate  rights,  privileges,  and  franchises;  or, 

5.  Eietdsed  a  priTilege  or  franchise,  not  conferred  upon  it  by 

Id.,  i  130;  a  B.  S.  BS3,  I  S»  (S  Earn.  VM). 

I  ITW.  L*BTe)  vilttn   aitd  bovr  Krantcd. 

Before  granting  leave,  the  court  mny.  in  lis  discretion,  require 
such  previoas  notice  of  the  appiicntion  ns  it  thinks  proper,  to  be 
given  to  the  corporatioo,  or  any  officer  thereof,  and  mar  bear  the 
corporation  in  opiwsitiou  thereto. 

Id.,  i  4S1;  3  S.  B.  BS3,  I  40.  | 

I  1800.  Action  triable  by  ■  JniT. 

An  action,  bronarht  as  prescribed  in  this  article.  Is  triable,  of        j 
course  and  of  rieht,  by  a  jury,  as  It.lf  was  nn  action  specified  in 
section  968  of  this  act,  and  without  procorlPK  an  grder,  Bl  V^       i 
•CTlbed  In  wctlon  970  of  this  net  I 
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I  1801.  Jddirineikl. 

Where  any  of  the  matters,  epecifi^  in  section  1797  or  aeo- 
tion  1798  of  tfais  act,  are  estabJiuheil  io  on  action,  brousht  as 
prescrilKd  in  either  of  those  bl'ciious,  the  court  may  rcpndt^r  Qnal 
juUgiuL>ut  that  the  corporaiioa,  aud  each  olhcer  thereof,  be  ptx- 
petually  eujoined  troui  eserciaing  any  of  Ita  corporate  rights, 
priTilegeB,  and  franchisee;  and  that  it  be  dissolved.  The  Jiidgf' 
ment  must  bIbo  provide  for  the  appointment  ot  a  receiver,  the 
taking  of  an  account,  aad  the  d[8tri tuition  of  the  property  of  the 
corporation,  among  Its  creditors  and  stockholders,  ae  where  a  cor- 
pomtion  is  dissolved  upon  its  voluntary  application,  as  prescribed 
in  chapter  seventeenth  of  this  act 

Ca.  Pnc..  IJ  U2  (nd  444;  2  B.  S.  BTS.  ||  14  una  2T  (3  Edm.  eOO). 
I  1802.  InJanctloB  m>r  laane. 

In  an  action,  brought  as  preaeribed  In  this  article,  an  injunction 
order  may  be  granted,  at  any  stage  oC  the  action,  restraiuing  the 
corporation,  and  any  or  ail  of  its' directors,  truateea  and  other 
offieera,  from  eien^islnit  any  of  Ita  corporate  righta,  privileges,  or 
franehiaea;  or  from  exercising  certain  of  its  corporate  rights, 
prJTllegea,  or  franchises,  specified  in  the  injunction  order;  op 
froji  exercising  any  franchise,  liberty,  or  privilege,  or  transact- 
ing aoy  business,  not  allowed  by  law.  Such  an  Injunction  Is 
deemed  one  of  those  specified  in  section  603  of  this  act,  and  all 
the  provisions  of  title  second  of  chapter  seventh  of  this  net,  ap- 
plicable to  an  injauctloD  spedfied  In  that  section,  apply  to  en  In- 
jnnctlon  granted  as  prescribed  in  this  section,  except  that  It  ean 
be  granted  only  by  the  court. 

Z  B.   8.    4gs.    H  >1   and    3S  (S  Bdm.   482). 

I  1808.  CaoT  of  JndKinent-rall  to  be  Hied  and  pnbllsbed. 

Where  fual  jadgment  is  rendered  against  a  corporation.  In  an 
action,  brought  ns  prescribed  in  this  article,  the  attorney-general 
must  cause  a  copy  of  the  judsment-ro'l  to  be  forthwith  filed  in  the 
office  of  the  secretary  of  Slate;  who  mnst  cause  a  notice  of  the 
subBtance  and  effect  of  Ihe  judgment,  to  be  published,  for  foop 
weeks,  in  the  newspaper  vrinted  at  Albany,  in  which  legal  notices 
are  required  to  be  published,  and  also  in  a  newspaper  printed  in 
the  county,  wherein  the  principal  place  of  buslnesa  ot  the  corporm- 

iiD.  eoi). 
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Sm.  18W.  CartJln  corpmatlons  eicepled  Imra  cenUu  urtlcle*  it  tW*  UUfc 
leOS.  Oltlcen  and  ageno  miT  be  coniiKlled  to  uaUtr. 
180S.  lajBaeuaiH   Marine   uilaDH    by   cnditon. 
1807.  CndlUn  may   b«   btoughl   la, 

leoe!  Ke<iu°slIn''of"ldf!aftlgn  ^^"  ■(  c^riu'^  In  carlmla  ciMI. 
1810.  lit:;   or  order   appaluiLug  r^etwer  In   certain    uaei. 

IS12!  AppUcalloD   at   Uie   lilt  lbre«   •mluii"  °      "' 

1818.  la  actloD  aialuBt  ■luckLDldi'n,  mlBnomer,  eti:.,  Dot  anllabla. 

I  1S04.   Oert>lB      corrontioiiB      excepted      from      eevtalM  ^ 
arHclCH    of   tlila   title. 

ArticlCB  HccoDd,  tbird  ani]  fourth  ot  tbis  title  do  not  apply  to 
an  iucorporated  tibrai?  Bociety;  to  a  religious  corporation;  to  a 
■elect  BCbool  or  acniiem?.  ioeorpomted  by  the  regents  of  the  nni- 
Tersity,  or  by  an  act  of  the  leelslnture;  or  to  n  municipal  or  othef 
political  corporation,  created  by  the  constitution,  or  by  or  under 
the  lawB  of  the  State. 

a  B.  8.  4ae,  1  DT  (2  «am.  1B7).    Sea  ante,  ||  ITSl,  1B03. 

I  ISW.  bmeera  aad  BKenO  mnr  be  ootD|>elIed  to  teatltr. 

In  an  action,  brought  as  prescribed  in  article  second,  third,  or 
fourth  of  this  title,  a  stoelcholdcr,  oHicer,  alieuee,  or  agent  of  a 
corporation,  is  not  excused  from  answering  a  question,  relating 
to  the  management  of  the  corporation,  or  the  transfer  or  dispo- 
sition of  its  property,  on  the  ground  that  his  answer  may  expose 
the  corporation  to  a  forfeiture  of  any  of  its  corporate  rights,  or 
will  convict  him  of  a  criminal  offence,  or  to  subject  him  to  a 
penalty  or  forfeiture.  But  his  testimony  shall  not  be  used,  as 
cvideiice  against  him,  In  a  criminal  action  or  special  proccedlne 
U:  U  K-ee.  * 

.    I   ISee.   InjBBotlon   ataylnv  BcHaua   br  oredllor*. 

In  BQch  an  action,  the  conrt  may,  In  its  discretion,  on  the 
application  of  eithe-  party,  at  any  stage  of  the  action,  before 
or  after  final  judgment  and  with  or  without  aecnrlty,  grant  sn 
Injnnrtion  order,  restraining  the  creditors  of  the  corporation 
from  bringing  actions  against  the  defendants,  or  any  of  them. 
for  the  recovery  of  a  sum  of  money,  or  from  tahlng  any  further 
proceedings  fn  such  actions,  theretofore  commenced.  Such  an 
injunction  has  the  same  eiTect,  and.  except  as  otherwiHe  ei- 
pTP-miy  prescribed  in  this  section,  is  nn^Jpct  to  the  same  provialoud 
of  law,  as  If  each  creditor,  itpon  whom  it  is  served,  was  named 
therein,  and  was  a  party  to  the  action  in  which  it  is  granted 

Id.,    I   te  Id   part. 

f  ISOr.   [Aia'd,  18S6.]    Credltora  mmy  he  brsnsbt  !■. 

In  such  an  action,  the  court  may,  at  any  stage  of  the  action, 
before  or  after  final  indgmpnt,  mnhe  an  order  reqniHng  all  the 
creditor*  of  the  corporation  to  exhibit  and  nrove  their  claims,  and 
thereby  make  themeelTPs  parties  to  the  action.  In  snch  a  manner 
i't  «"^™*?.,"  T"'^""^''^  "™^'  ""f  ■'''"'  t*"""  si'  months  from 
tne  nrst  pnblication  of  notice  of  the  order,  as  the  court  <Hrects- 
46tl 
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and  Ihut  tbe  creditoi-B,  wbo  make  default  in  bo  doInK,  sbnil  be 
precluded  truui  all  beucGt  of  tbe  jtidgueiit,  and  truni  uuy  uiauiuu- 
lioa  wbich  may  be  luiide  tberL'uuder,  except  hb  bereiuafter  prti- 
vided.  Notice  of  the  order  mtiBt  be  given  b;  publieution,  in  BDCb 
ne»-spnpcrB,  and  fur  bach  a  Icuetb  of  time,  as  tbe  court  directs. 
Nolwiitistandiug  sucb  aii  order  an^  aucb  creditor  wbo  eball  ex- 
hibit and  prove  bis  claim  in  tbe  maDner  directed  tliereb;,  with 
proof,  by  ulbdaTit  or  otherwise,  lliat  be  has  bod  no  notice  oi 
kuon  ledge  tboreaf  iu  Hue  to  eonipEy  tbcrewitb,  any  time  before 
an  order  ia  made  dirfctiug  a  fimil  diBtribution  of  tlie  assets  of 
Boch  corporation,  ahutl  be  eptitled  to  bave  bis  i4aim  received, 
and  Bball  bare  tbe  ettme  rig-bts  niid  benefits  tbereon,  bo  far  aa  tbe 
aBsetH  of  Buch  conioration  tben  remalnine  undistributed  may  ren- 
der pOBsible,  as  if  bla  claim  bad  beep  exhibited  uiid  proved  witbla 
the  time  limited  by  aucb  order. 

BtUKluder  at  t  SO:  L-  1^^  <b.  872. 
>     I  1S08.  'Wtaen  attoraFr-K«ien>l   moat  brlns   Mcdoii. 

Where  the  attorney-general  has  good  reason  to  belicTC,  llmt 
an  action  can  be  maintained  In  behalf  of  tbe  people  of  the  State, 
as  prescribed  in  article  second,  tbird,  or  fourth  of  this  title,  except 
section  1707  of  this  act,  he  must  bring  an  action  accordiugi)-, 
or  apply  to  a  competent  court  for  lenve  to  bring  an  ntrtion,  as 
the  cacc  reqiiirfc:  If.  Iu  bid  opinion,  tbe  piiblie  interests  require 
that  an  actidu  cbouid  be  brought.  In  a  case  wheie  tbe  actlou  can 
be  brought  only  by  the  nltnrney-gencrnl  in  behalf  of  the  people, 
If  a  creditor,  Btoetbolder,  director,  or  Imstee  of  the  corporation, 
applies  to  the  ntlorney-cenernl  for  that  pnrpnse,  and  furnishes  the 
spcuritj'  refiuired  by  law,  (he  attorney-general  most  bring  the 
action,  or  nppij  for  leave  to  bring  it.  If  he  has  good  reason  to  be- 
lieve, that  It  can  be  maintained.  Where  sueh  nn  applieatiou  Is 
made,  section  1()8S  of  this  act  applies  thereto,  and  to  tbe  action 
brought  in  pnranance  thereof. 

See  Co,  PfX..  |  430;  ■!»,  |  1086,  pwt. 

I  IBOft.  Reiiiilslles  of  lajnnctloii  BBslnst  oDrpoMtHoiia  1b 

An  injunetion  order,  suiipending  tbtt  general  and  ordinary  busi- 
ness of  a  corporation,  or  of  a  joint-stoi/k  aesociation.  consisting  of 
xevcn  or  more  perxons.  or  auBpending  from  office,  or  restraining 
from  the  performance  of  bis  duties,  a  trustee,  director,  or  other 
nfflcer  thereof,  can  be  granted  only  by  the  court,  upon  notice  of 
the  applicatioa  therefor,  to  tbe  proper  officer  of  the  corporation 
iiT  asaiM'ialion.  or  to  the  trualee.  director,  or  other  officer  enjoined. 
It  such  au  injiiuctiou  order  ia  made,  otherwise  than  as  prescribed 
in  thia  section,  it  is  void. 

Ii.  IS'Q,  cli.  IBI.  I  1  <T  Edm.  «61),  ini'd,    S«  H  11S7,  ISlfl. 

I  INin.  Id.)  of  order  a.|>i>olntliis  receiver  In  ceFtain  cases. 

A  receiver  of  the  property  of  a  corporation  can  be  appointed 
only  by  the  court,  and  In  one  of  the  folloiving  cases; 

1.  An  action,  brought  as  prescribed  in  article  second,  third,  or 
fourth  of  this  title, 

2.  An  acHoo  brought  for  the  foreclosure  of  a  mortgage  upon  ths 
property,  of  which  the  receiver  is  appointed,  where  the  mortgage 
debt,  or  the  intereat  thereupon.  bHS  remained  unpaid,  at  least 
tbirCy  days  after  it  was  payable,  and  after  payment  thereof  waq 
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dul7  demanded  ol  the  prop^  officer  of  the  corporatioD;  and 
wliere  either  the  iDCOine  oC  the  property  is  Hp«ciiicallr  mort- 
gaged, ot  the  property  itsell  U  probably  iaauilicleni  to  pay  Ibe 
morlgsge  debt. 

3.  An  action  brought  by  the  attontey-general,  or  by  n  slock 
holder,  to  preserve  the  OHets  ot  a  CorporatioD,  havliig  iio  officer 
empowered  to  hold  the  aame. 

4.  A  Bpecial  pCocecding  for  the  Tolimtary  dlsBolutloa  of  i. 
cornoration. 

Where  the  recelTer  is  appoiated  in  an  action,  otherwise  thau 
by  or  punuant  to  a  final  judinnent,  notice  of  the  application  fo? 
Ilia  appointment,  must  be  given  to  the  proper  ot&cer  ol  th« 
corporotlou. 

I-  IBIO.  cb.  lEl,  f  s. 

I  ISll.  Id-t  at  jDdlcUl  a>iipeiiBlom  or  renoval  of  on  ofBecv. 

A  trnstee,  director,  or  other  officer  of  a  corporation  shall  not 
be  BDBpended  or  removed  from  office,  by  a  court  or  jndtre,  other- 
wise thitn  by  the  finnl  judgment  of  a  competent  cnnrt,  In  an  ac- 
tion bronght  by  the  attorney-geueral,  as  prescribed  tu  section  1781 
of  tbii  act. 

M.,  I  2,  »m'd.   bm  }  nsa.  «Dte. 

I  mix.  Appllcbtloa  of  the  iBut  thre*  moUobb. 

The  iRBt  three  BPctlonB  apply  to  nn  nctlon  or  apccial  proceeding, 
Bgalnst  a  corpornMon.  or  jolnt-Btock  apBoclHtion  crpated  by  or  un- 
der the  laws  of  the  State,  or  a  truKtee.  director,  or  othpr  officer 
thereof;  or  ognlnst  a  corjmi ation.  or  Jnint-etork  asaoMstior,  I'n-nted 
by  or  under  (lie  InnF  or  another  Btnle,  coyemment-,  or  conntry, 
or  a  IrUBtee,  director,  or  other  officer  thereof,  where  the  cor]'"'''*- 
tion  or  aBBOointion  doeB  buBineBU  within  the  State,  or  hnn,  within 
the  State,  a  boKinei'H  Hgency  or  a  Hacal  ugCDcy,  or  au  agency 
for  the  transfer  ot  ilg  ftock, 

U.,  1  B,  uo'd;  I.  iKTi,  Fh.  *'2H.    Sre  t  3WS. 

I    IRIS.   In    action   ■valnBt   atookliolderB,    mlBBomeF,  *te,. 

Where  an  nclion,  authorised  by  a  Inw  of  the  State,  Is  brought 
againvt  one  or  more  persona,  ns  atocltholders  of  a  corpornlion  or 
Jomt-stock  nspociation,  nn  objection  to  any  ot  the  proeeidincs  can- 
not I  •?  tnkeu,  by  a  person  properly  made  a  defendHnt  In  the  no- 
lion  on  the  ground  Ihnt  the  plnlntiff  has  jolne.1  wHh  bim.  np  a 
defendant  in  tb^-  action,  a  person,  wbone  nnroc  appears  on  tlie 
■tock-booka  of  the  corporation  or  aasocintion,  as  a  BtnclibHder 
thereof,  by  the  nHrae  bo  appcarine;  bn*  who  is  m'snamed.  or  dead, 
or  IS  not  llnble  for  any  cnnse.  In  such  a  cnse.  the  conrt  mny.  at 
any  time  before  final  judgment,  upon  motion  of  either  party, 
amend  the  pleaflliKta  and  other  pnperf.  without  preindice  to  the 
prevlons  proeeedlnEs.  by  suhfltitnllng  the  true  name  of  the  person 
Intended,  or  by  atrllting  out  the  name  of  the  person  who  Is  deai!. 
or  not  liable,  and,  in  a  proper  case,  inserting  the  name  of  bla 
representative  or  successor. 

U  1M»,  <*.  UT,  f  9  (T  van.  «3S). 
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Actione  relating  to  the  estate  of  a  daosdent. 


I,  Oenenl   and   mlicell*Deciiu   protUtODi. 

article:  riRST, 

Action  by  or  against  an  eaxcutor  or  adminittrator. 

I.  Artlon,  etc.  by  Hnd  ifilul  siecntor.  etc.,  to  be  bnmght  In  nptn- 


Dec 

«t™f.   « 

■I    prope 

rtj    Dot    boni 

«]    hy 

Judgmcot   \ttiitt 

f~ 

>t  af'a.w 

It  not  lo 

b*   pluded 

%1-li'i 

■mtor,  eto. 
thereof.' 

Sr'n 

irlljr   mar 

be  'tequ 

"te^il 

■-■hen  M 

EieciKlon    nn 

ronner 

Judgment. 

«n  .RHlio 

hB>    t 

eeo  (tipeneded. 

K  t^"eie 

812.' 

;5  fm°^'i5 

8S3. 

■llltr  for  I 

innill"«ed  dnnsmla. 

THe 

1    quillfled. 

f  1«14.  Actloa,  etc-t  hr  Bud  BKKlniit  exeoator,  etc.,  to  »• 
broiiKbt  In  repreoentittlTe  cnpncltT> 

Ad  nclion  or  ppccinl  procpprlitip,  hpreatter  commeneed  by  an 
expcnlor  or  BdmliiiBtmlor,  upon  s  cBime  or  action,  --•longing  W» 
hira  in  his  rcprescntntivp  papncity,  or  an  action  or  special  pro- 
creiUnft.  hereafter  eommencod  against  him.  eicopt  whpre  if  I0 
hroiiithi  to  chnrgo  him  prriioniilly,  mimt  be  bronfrbt  by  or  aRalaat 
him  in  his  rpjirpHpntativp  oapnctty.  A  jn<ti;m«>nt,  in  an  actloD 
hercaflPr  oommcnCTvi,  rc<v)vprpi1  aealnBt  an  executor  or  adminis- 
trator, without  doBcribinp  liiio  in  bin  re  pre  RPn  tat  Its  eapncity,  can- 
not bo  enforced  aKninat  the  property  of  the  decedent,  except  by 
the  sppcial  direction  of  the  conrt,  contained  therein, 

f  IRIB.  'When  peraoDal  nnd  rpprvBentntli-e  cannca  ol 
aetlvu   iaB7   b*  folaed. 

An  action  ainj  be  brought  aRnlnat  an  executor  or  adminittrator, 
penmnnlly.  and  also  In  hlB  repiesentaUve  capacity,  In  either  of 
the  fn  Ho  win  It  cnsea: 

1.  Where  the  complaint  hcIb  forth  a  enuee  of  action  ainilnst 
him  in  liolh  capncitio*".  or  slnled  facts,  which  render  it  uncertain. 
In  which  capacity  the  canae  of  action  pxiats  ajralnaf  him. 

2.  Where  the  complaint  acts  forth  two  or  more  cauaea  of  ac- 
tion agaSost  the  defendant,  in  diSeient  cepacittei,  all  of  wbidi 
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KTOH'  out  ot  the  same  traDBSclion,  or  tiun^actiuDB  connected  nitli 
the  Bante  subject  of  action;  di>  not  require  different  places  or 
modea  of  trial;  and  are  not  iuconBtstent  with  each  other. 

In  a  coae  specified  in  this  section,  a  judgment  for  the  plaintiff 
for  a  sum  of  mouer  miiBt  distinctly  show,  whetber  It  Is  awanlod 
against  the  defendant  peraonallr,  or  in  bia  repreieutative  ca- 
vaclty. 

Sea   f  4S<,   1111111.   S,  inU. 

I  ISIS.   Id.j  ■ep»rAte   doolcetB  and  exeontlona. 

Id  a  case  apecificd  in  the  last  section,  or  where  coelB,  to  be 
collected  out  of  the  Indlridual  propeity  of  an  execntor  or  Hdmln- 
iatrntor,  are  awarded  in  an  action  b;  or  against  him  fn  his  repi-^ 
sentative  capacity,  ao  much  of  the  judgment,  as  awards  a  anm  of 
niDner  asoinst  him  personally,  may  be  aepnrately  docket^,  and  a 
Bepamte  execution-may  be  iaaued  thereupoii,  as  if  the  judmnent 
contained  no  atvLird  against  him  in  his  repreaentatire  capacity. 
8m  H   13M   aiM  iita.    p»C, 

I  ISIT.  HevBlatloBii,  i*li«n  some  of  tbe  eseoator*.  ete., 
are  nat  svumoned. 

In  an  action  or  special  proceeding  against  two  or  more  eiecntON 
or  administrators,  representing  the  same  decedent,  all  are  con- 
sidered as  one  peraon;  r^nd  tboee  who  are  first  served  with  process, 
or  first  appear,  must  answer  the  plaintiff.  Separate  answers,  by 
different  (.xecutors  or  admiitistratora  cannot  be  required  or  al- 
lowed, except  by  direction  of  the  con  rt.  Judgment  in  favor  of 
the  plaintiff  may  be  entered,  and,  in  a  proper  case,  execution  may 
be  Issned.  agBlnat  all  the  defendants,  as  if  all  had  appeared.  But 
this  section  does  not  affect  the  plaintiff's  right  to  bring  into  court . 
(.11  the  executors  or  administrators,  who  are  parties. 

3  B.  3.  448,  H  E  iDd  7  (2  Edm.  4ST),  im'd. 

I  1818.  BseeBtari  vTho  have  sot  vsallfled,  not  ■•eesBBri' 
p»rtl«a. 

One  of  two  or  more  execntors,  to  whom  letters  testamentary 
have  not  been  issued.  Is  not  a  necessary  party  to  an  action  or 
special  proceeding,  in  favor  ot  or  against  the  executors.  In  their 
representative  capacity.        • 

L.  1838,  ch.  140,  t  1  (4  Edm.  tH»). 

I  18IS.  Aetlon  ky  levatce,  etOn  aoBlaiit  eseeotiiF,  em. 

If,  after  the  expiration  of  one  year  from  the  granting  ot  Tet- 
ters testamentary  or  letters  of  administration,  an  execntor  or  ad- 
ministrator refnses,  upon  demand,  to  pay  a  li^gacy,  or  distribn- 
tive  share,  the  person  entitled  thereto  may  maintaio  such  an  ac- 
tion against  him.  as  the  case  requires.  But  for  the  pnrpose  of 
compntlng  the  time,  within  which  such  an  action  most  be  com- 
menced, the  caise  of  action  is  deemed  to  accrue,  when  the 
executor's  or  administrator's  accoant  is  judicially  settled,  and 
not  before. 
s  B.  8. 114,  i  s  a  mm.  iis).  s«  t  isar.  psct. 

f  ISao.  Id.t  by  lara>t|  raardlaa'a  bo>«. 

The  guardian  ad  litem  of  an  infant,  in  whose  favor  an  ac- 
tioD  Is  brought,  as  prescrihed  In  the  Inst  snctlno,  must,  nnless  he 
Is  also  the  general  guardian,  eTecnte  and  file  with  the  clerk, 
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bofore  the  commencement  of  the  action,  a  bond  to  the  Infnnt, 
witli  at  least  two  sufficient  EuretieB,  in  a  penalty  fiiLd  bj  a  juilfe 
or  the  conrt,  conditioned  thnt  the  guardionwiU  duly  occount  to 
the  infant,  when  he  attain*  full  age,  or,  lu  case  of  his  acatli. 
to  bis  perwjnal  represeutatiTes,  for  all  money  or  property.  whicU 
the  jjo^rdian  may  receive,  by  reason  of  the  legacy  or  dUtnbutiTe 

a  II.  a.  114,  i  12,  em-d.    ate  |  478,  «oW. 

I  isal.  Wliea  (letlDu  bnrrvd  br  liidBinent  BffiilnBt  helri 
eto. 

A  final  judgment  against  an  heir  or  devisee  bare  an  action 
aeaiast  the  executor  or  uduiiuistrator  of  the  decedent,  for  uie 
Haiue  cause,  and  every  other  remedy  to  enforce  payment  therwrt 
out  of  the  decedent's  property,  unless  an  execution  against  prop- 
erty, issued  upon  the  judsment,  has  been  returned  wholly  or 
nartly  unsatisfied,  or  sufficient  real  property  to  satisfy  'ne  )"a«- 
ment  has  not  descenaed,  or  bi'en  devised,  to  the  judgment  deblor. 
BuL  if  the  judgment  was  recovered  for  a  debt  or  legacy,  expresHly 
chaTged  upon   the   estate   descended  or   devised,   the  bar  is   al>- 

td..  H  7  *Bd  8.  (oi'd  (Dd  mnaoUdatcd. 

1  182X.  [Aiu'd,  ISeS.]  LlmltatlOB  ot  netloK  br  oredltor 
•n  claim  rejected,  etc. 

Where  an  executor  or  administrator  dispntes  or  rejects  a  clnim 
afcainst  the  estate  of  a  decedent,  exhibited  to  him,  either  before  or 
after  tie  commencement  ot  the  publication  of  a  notice  requifinu 
the  presentation  of  claims,  as  prescribed  by  law,  unless  a  writlea 
consent  shnll  be  filed  by  the  rcsprclive  parties  with  the  surro- 
gate that  said  claim  may  be  heard  and  determined  by  him  niioa 
the  juditini  scttli'ment  of  the  aceoants  of  said  executor  or  admin- 
istrator as  provideti  by  section  twenfy-eeven  hundred  and  forty- 
three,  the  claimant  must  coranieiice  nn  action  for  the  reeovfvy 
thereof  nBiiinst  the  execotor  or  odministnitor,  within  six  mnnilis 
after  liie  ditipiile  or  rejection,  or,  if  no  part  of  tlie  debt  is  tbou 
due.  witliln  six  months  after  a  part  thereof  becomes  due;  In  de- 
fault n-hereof  he,  and  all  the  persons  claiming  under  him,  are  for- 
ever barri'd  from  mnintniniug  such  an  action  thereupon,  and  froBi 
every  oilier  remedy  to  enforce  paymeBt  thereof  out  of  the  deced- 
ent's property. 

2  R.  3.  89.  1  38  (2  Krtm,  fill:  U  1880,  iH.  (MC.  H-e  II  lB3tl.  2713. 

f  IWea.  Peccdent'a  renl  pro|ierfy  not  bound  by  JndV 
meat  BsalDiit  exeontor,  etc. 

BenI  property,  which  belonged  to  a  decedent,  is  not  bound,  or 
in  nny  way  affected,  by  a  judgment  against  his  executor  or 
administrator,  nnd  is  not  liable  to  be  e<*ld  by  virtue  of  an  exe- 
cution issued  upor  such  n  judgment,  unless  the  jndKment  ia  ex- 
pressly made,  by  its  terms,  a  lien  upon  speoiilc  real  property 
therein  described,  or  expressly  directs  the  sale  thereof. 

2  «.  S.  **B.  I  12  (2  Edm.  te8).    6«  {  ISIS.  ipte. 

I   1834.  'Witnt   of  aasets   BOt   to   be   pleaded  by   eseeotor, 

In  an  action  against  nn  eiecuJor  or  administrator.  In  his 
representative  capacity,  wherein  the  comphilnt  demands  Judgment 
for  a  sum  of  motiey,  the  existence,  sufficiency,  or  want  of  aBBet% 
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shKll  not  be  pl«ad<^  b7  either  pnrtr;  nnd  the  tilaintifTa  tight  of 
recoTery  is  not  Blleetcd  thereby,  eioept  with  respect  to  the  cosuj 
to  be  awarded,  as  ptescribed  by  laiv.  A  judgmeut  in  Buch  an  ac- 
tioa  IB  aot  evidence  of  aweta  in  the  defendunt'a  hands. 

•nd  a  fL.\  tiS!  450  iDd'  4S1,''t'|  a,  i\i-12  12'  Edm.  46),  «tUJ. 

1  1820.   Ii«ave  to  laine  exeDolloa  BgalDat  ex«eator,  etc. 

U  not  be  issued,  npon  a  Judgment  for  a  vam 

. ,   against  an  executor   or  admiuistrtttor,   in  his  repre- 

BentatiTe  cBpai^ity,  until  an  order  permitting  it  to  be  isBued  has 
been  made  by  the  anrrogate  from  whose  court  the  Icltera  were  is- 
ened.  Sueh  an  order  muHt  speciFr  the  sum  to  be  collected,  and 
the  eiecution  must  be  indorsed  with  a  direction  to  collect  that 

2  K.  S.  SB.  I  S2  (2  ansa.  W).  alD-d.      Bte  ||  1380,  2GSI. 

I  1820.  I4.|  bow  procured)  order)  nnd  eot>l«iitB  tbereot. 

At  least  six  days'  notice  of  the  aH)Iiciition  for  nn  order  specl- 
"'"'    '-    the   Inut   section,    must   be   peraonslly   serTerl  .upon   the 

...  ■-  'j^rj||op_  unless  it  Bpix'tirs  that  service  cannot 

}  diligence;  in  which  cane  notice  must  he  kItoh 
to  such  person*,  and  in  such  manner  as  the  surrogate  directs,  by 
an  order  to  show  cause  why  the  application  sliould  not  be  Krnuted. 
Where  it  appears  that  the  nssets,  atter  pnynient  of  all  sums 
chargeable  against  them  for  expenecB,  and  tor  cliiime  entitled  to 
priority  as  againHt  the  plaintiff,  are  not,  or  wil!  not  be,  sufficient 
to  pny  all  the  lietita,  leRnpie.*  or  other  claim.i  of  the  cinaa  to 
which  the  plaintiff's  claim  belongs,  the  snm,  ilireclerl  to  be  col- 
lected bj  the  eiecution,  shall  not  elceed  the  plaiatifTs  just  pro- 
portion  of  the  nsaels.  In  that  case,  one  or  more  orders  may  be 
afterwards  made  in  like  manner,  and  one  or  more  executions 
may  be  aftPrwariia  iBBUecl,  ivhciiever  it  appfurs  that  the  aiiiii 
directed  to  be  collected  by  the  first  cxecniion  is  lees  than  the 
plaint ifTs  jiiat  proportion. 

"     •  *" --■  2  n.  S.  lis.  I  13  (2  Mm.  119).      S*e  9  1381.  loM-  St 


1  1S2T.  Security  BUiy  be  reqnlrea  from  a  leBBtee. 

Where  a  jtidinnent  has  been  rendered  against  an  executor  or 
administrator,  for  a  legacy  or  diatribtitlve  share,  the  aurrc^ate, 
before  granting  an  order  pprmlttine  an  execution  to  be  isHued 
tberenpon,  may,  and  In  a  proper  eaae  mnat,  require  the  applicant 
to  tile  tn  his  office  nn  undertaking  to  the  defendant,  in  snch  a  anm 
and  with  auch  Riireties  as  the  surrogate  directs,  to  the  effect 
that  if,  after  collection  of  any  anm  of  money  by  vfrtne  of  the 
execution,  the  remaining  assets  are  not  auffieient  to  pa.v  nil  sums 
for  which  the  defendant  ia  chargeable  fot  expenses,  claims  en- 
tidefl  to  priority  ns  ngainirt  the  applicant,  and  the  other  locneies 
or  diitrtbutive  ■bareii,  of  tbe  dnsn  to  which  the  applicant's  cbilrn 
belongs,  the  plaintiff  will  refund  to  the  defendant  tbe  aum  so  ■ 
collected,  or  auch  ratable  part  tiereor,  with  the  other  legatees  or 
representatives  of  the  same  clnas,  as  la  necessary  to  make  up  the 
deficiency. 

Bntmlmlwl  (or  3  R.  S.  IH,  115,  II  10  «na  11  (2  Eilm.  US). 

I  I83S.  AetloMB,  et«..  irhcn  not  to  nbnte. 

An  ezeenlor,  admlnialriitor.  or  a  perBon  nnpnlnt'-d  by  tb*"  sur- 
■  rofcate,  as  prescribed  In  chnptor  Hehtocnih  of  this  act,  to  dispone 
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of  the  real  propert;  of  a  deced»it,  Ib  deemed  a  trnitee,  appointed 
by  virtue  of  a  Bt&tDte,  within  the  meauiug  oi  that  expreaaiuu  um 
'■iS  of  this  aeL 

1.   B.  7T,  I  40  (3  tarn.  K):  B  B.  B.  110,  I  14  U  Bdm. 

1.  1B2  (t  ^m.  t08). 


Ilfl),  uil  U  ISM,  cb.'  1B2  (1 
I  ISXe.  ^ivcDllon  on  former  Jadmnent. 

An  execution  may  be  Isiued,  la  the  name  of  an  execator  or  ad-    > 
minJBtrator,  in  his  repreaentiitiTe  capacity,  upon  a  judgment  tc- 
eoTered  by  any  person  Trho  preceded  turn  in  the  admuilHtratioa  of 
the  Hame  eBtato,  in  any  case  uhcre  it  nii);ht  have  been  issued  la 
favor  of  the  original  plaintiff,  and  without  a  subatltntion. 

a  B.  B.  4te.  I  IS  (Z  Edm.  4es).    S«  |  137D,  ant*. 

1  IN80.  Aotlon  BKalBiit  executor,  etc.,  wtao  h«a  DeeM 
■npeneded. 

If  an  executor  or  adminigtratar  is  defendant  in  an  actioii  or 
special  proceeding,  pending  when  hia  (lonerH  cease,  the  plaintiff 
may,  in  a  proper  co^e,  proceed  therein  oRainat  htia.  to  charge 
bim  perHOBRlty;  but  a  Judgment  or  other  determination,  thereafter 
rendered  or  made  ngainst  bim,  is  not  of  any  force,  ns  against 
the  estate  of  the  decedent,  or  a  person  aucceeding  to  tbe  ed- 
minislrnllon  thereof.  ' 

2  R,  a.  lis.  I  IS  (2  Edm.  IIVI. 

f  18S1.  False  pleadiBs  by  eseentor,  «(«. 

'     An  executor  or  odminlatrotor  cannot  be  made  Dersonalty  liable 
to  the  adverse  party,  for  b  delit  or  for  damagea,  by  reason  of  iua 
bavlng  made   a  false  allegation  In  pleading. 
a  B.  8.  4SS,  I  10  (2  Edm.  4eSJ. 

I  1B32.  When  Im-entorr  mar  lie  contradlolcd. 

In  an  nclion  or  special  proceediuK,  to  which  an  executor  or 
administrator  is  a  pnrty,  wherein  the  question  wheltier  he  has 
administered  llie  estate  of  the  decedent,  or  any  part  thereof,  la 
In  issue,  or  is  the  subject  of  inquiry,  ami  the  inventory  of  assets. 
Bled  by  him,  is  giren  in  evidence,  either  party  may  rebut  the 
eaue,  by  proof,  either 

1.  That  any  property  was  omitted  in  the  inventory,  or  was  not 
returned  tbereln  at  its  true  value;  or 

2.  That  any  property  bns  iierished,  or  baa  been  lost,  without 
the  fault  of  the  executor  or  fldniiiiiBtrator;  or  has  been  fairiy 
sold  hr  him,  nt  nrlvale  or  public  snle,  at  a  less  price  than  th« 
value  1  I  returned;  or  that,  since  the  return  of  the  inventory,  K 
has  dclerioraled  or  euhauced  in  value. 

Id.,  I   11.  aic'd. 

I  1H3S.   LInbllltr  for  nneolleeled  demands. 

Id  such  an  action  or  siwcial  proceeding,  the  executor  or  admin- 
istrator shall  not  be  charged  ivith  a  demand  or  riRht  of  action, 
iDcluded  in  the  inventory,  unless  it  appears  that  the  sbt-h.  has 
been  collected,  ot  might  have  been  collected,  nitb  due  diligence. 

Id.,    I    U,    UD'd. 

I  1884.  The  Init  tw«  sections  tinnllfled. 

The  last  two  Mictions  do  not  vary  any  rule  of  evidence  respect- 
ing any  proof,  wiiich  an  executor  or  administrator  may  now  make. 
M.,   I  1».  ^ 
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I    1B38.    CamtMf    bow   aw«F«ed. 

Where  u  judgment  for  a  eum  of  money  only  ia  rendered  ofiainBt 
an  esecQtor  or  ndmioistrator,  ic  an  action  brought  aRainat  him 
111  biH  repreaentalive  capucity,  coeta  aljall  iiut  be  awarded  aguiiiDt 
him,  except  as  prescribed  iu  the  neit  eection. 
3  R.  S.  90,  g  41  O  Bdm.  92).  Bte  Co.  Proc,,  {  SIT. 
I  isae.  [Am'd,  1895,  1TOT.7  M.|  when  >w«rded,  et  eeters. 
Where  it  appears  in  a  cnap  specified  In  the  last  aectloD  that  the 
[^intitra  (lemnnd  was  preaented  cvithiii  thp  time  limited  hv  a 
notice  poblished  as  preacrihcd  by  law,  requiring  creditors  to  pre- 
sent their  elaims  and  that  (ho  payment  thereot  was  unreasonably 
resisted  or  nefftected,  or  that  the  def  ndant  did  not  die  the  eonsent 
prOTided  in  section  eighteen  hundred  and  In-enty-two  at  least  ten 
days  before  the  expiration  of  six  monlhs  from  the  reji^ction  thereof 
the  court  may  award  eosts  against  (he  exeeutor  or  adminialmtor  to 
be  rollected  either  ont  of  his  individual  property  or  ont  of  the 
ptoperty  of  the  deeedent  as  the  eourt  directs.  haTing  reference  to 
the  farts  which  appear  upon  the  trial.  Where  the  action  is  brought 
in  the'BUprerae  court,  the  facta  must  b»  certified  by  the  judge  or 
referee  before  whom  the  trial  took  place. 

L.  ISIM.  eb.  EOS.  nipenedlDt  iiDieDdmant  In  cb.  MO.     Ber  cb.  MS,  14.     1. 
1B»T,  ch.  4«».     IB  eOwc  liar  IT,  1.S9T.     Bm  H  2T18.  2743.  SUt. 
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r  tlilB  arUcM. 


WhM  iMlen  lies  ■(ilnat  neit  of  kin,  IcciIbh,  ati 

AcUon   ms;   be  Joint  or   leTEnl. 

Id  Joint  acllcHi,  rscowrj  to  be  apfortloDei). 

Eeqolaltea  to  rMotery  la  action  aninat  leiataa. 
Id.;  In  ■ctlDD  agalDat  a  prvrerred  le^tea. 
Uablllt7    ot    bPlrt    and    deiLKeg. 


Oamptilnt  to  describe  land  dncended.  ate. 
Judgment;  vben  to  be  aatlgfed  out  at  land. 

Thit  tnlrle  not  apptlQable.  nbere  win  phirfna  real  propanr.  •*<■ 
One  acIloD,  wbere  aame  penon  la  beir,  deilaee.  etc. 

I  1887.  WIieK  BctloB  Ilea  itctilBat  next  ot  Uin,  levkteeBt 
cte. 

An  action  lua;  b«  maintained,  aa  prencribad  In  this  article, 
against  the  snrTiTing  husband  or  wife  of  a  decedent,  and  tbe 
next  of  kin  o(  an  intestate,  or  tbe  next  of  kia  or  legatees  ot 
a  testator  to  recover,  to  tbe  extent  of  the  assets  paid  or  dis- 
tributed to  them,  for  a  debt  of  the  decedent,  upon  which  the 
action  might  have  been  maintained,  against  the  executor  of  ad- 
ministrator. Tbe  neglect  of  tbe  credilar  to  present  his  claim  to 
the  executor  or  administrator,  within  the  time  preecril>ed  bj  law 
for  that  purpose,  does  not  Impair  his  right  to  maintain  snch  an 

3  B.  B.  eo,  g  «3  [3  earn.  S2}.  Bio-d. 

I  ISSS.  AotloB  BUT  be  Joint  op  scTcimL 


An  action,  specified  in  the  last  section,  must  be  brought,  ^ther 
Jointly  against  the  surviTing  husband  or  wife,  and  all  tbe  legatees 
or  all  the  next  of  tdn,  aa  the  case  mar  be,  or  at  the  plaintifrB 
election,  againat  one  of  then  only.  But  where  a  legac;  is  re- 
ceived by  two  or  more  persons  jointly,  the^  are  deemed  one 
legatee,  within  the  meaning  of  each  provision  of  this  article, 
relatius  to  legatees. 

3  B.  S.  «E1,  II  23  and  2a  (3  Edm.  470),  am'd. 

I  1S3&.  In  iolBt  aellOD,  reooverr  to  be  apportioned* 

Where  a  joint  action  is  brongbt,  as  prescribed  in  tbe  lost  sec- 
tion, the  whole  sum,  which  the  plaintiff  is  entitled  to  recorer, 
must  be  apportioned  among  the  defendants,  in  proportion  to  the 
legacy  or  distributive  share,  as  tbe  case  may  be,  received  bf 
each  of  them;  and  the  final  judgment  must  award,  sgalnst  each 
defendant  seperatel)',  the  proportionate  sum  thus  aacertaiued. 
Tbe  costs  of  the  action.  If  the  plaintie  la  entitled  to  coata,  oraat 
be  apportioned  Id  like  manner:  except  that  ths  ezpsDaes  of  sarr* 
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...    .iied  sgainst 

_  inerilTB  (ee,  Tor  returning  an  execution,  mar 

be  taxed    agaloBt    each    defendant,   against   whom  an/  aum  ia 
awarded. 
3  B.  B.  *&1.  part  of  I  M  ■Dd  ||  3M1,  CODHlldited. 

I  1S40.  Recovery  in  m  avTrral  aetlon. 

Where  an  actiou  in  brought  againat  the  aurvlviDg  hnsbaod  or 
wife  only,  or  aeainst  ooc  only  of  the  iiei:t  of  kin,  or  legatees, 
the  BUm,  which  the  plaintiff  is  entitled  to  recover,  cannot  excreil 
the  inm  which  he  wonld  hnye  been  entitled  to  recoTer  from  the 
(•ame  defendant,  in  an  action  brought,  aa  prescribed  ia  Ute  last 

Id.,  H  M-  K  ■Dd  M'  coiwiUdiitad. 

1  1f)4J.  Reqnlsttea  to  reeoTerr  In  Botlaii  BfmlBBt  IcKBlce. 
If  the  action  is  brought  againat  a  tega 
legateoH,  the  plaintiff  must  snow,  either 

1.  That  no  aBsetH   were  delivereil   by   the  < 
iBtrator  of  the  decedent,  to  the  BurvlTing  htisband   t 
next  of  kin;  or 

2.  That  the  value  of  afweta,  ao  deliTered,  faeji  been  recovered 
by  some  other  creditor;  or 

3.  That  those  BBsets,  after  payment  of  the  expenses  of  admin- 
istration and  preferred  demands,  are  not  suSicient  to  satisfy  the 
demand  of  the  plaintiff;  in  which  caae,'  be  cua  lecover  ouly  for 
the  deficiency, 

Id.,  I  n  am-d. 

I  tS4S.  Id-t  In  action  Mratnat  «  vretcrred  leKatec. 

Where  some  of  the  legatees  sre  preferred  to  others,  an  action 
may  be  maintained,  aa  prescribed  In  the  last  five  aectlons,  against 
one  or  all  of  those  who  are  equally  preferred,  or  equally  deferred, 
as  if  the  legatees  of  that  class  were  all  the  legatees.  But  where 
it  ia  brought  against  a  preferred  legatee,  or  a  class  of  preferred 
legatees,  the  plaintiec  must  show,  in  addition  to  the  matters,  with 
respect  to  the  next  of  kin,  req\iired  by  the  provisions  of  (he  Inst 
section,  the  same  mSitters,  with  respect  to  each  legatee,  or  class 
of  legatees,  to  whom  the  defendant  or  defendant!  are  preferred. 

]  1848.  I.labl1ltT  of  hem  aad  dcTlaeoB. 

The  heirs  of  an  intestate,  and  the  heirs  and  devisees  of  a  testa- 
tor, are  respectively  liable  for  the  debts  of  the  decedent,  arising 
by  simple  contract,  or  by  sperinily,  to  the  extent  of  the  estate, 
interest,  and  right  in  the  real  property,  which  descended  to 
them  from,  or  was  effectually  devised  to  them  by  the  decedent. 
9  R.  8.  4B3.  I  32  (2  Mm.  4T3|. 

I    1844.   V^hen  aollou   therefor  mBr   be   brooffht. 

But  an  actiou,  to  enforce  the  liability  declared  in  the  last 
•eetioii,   cannot   be   maintaine^l,   except   in  one  of  the   following 

1.  Where  three  years  hare  elapsed  since  the  death  of  the  deee- 
4Mit,  and  no  letter*  testamentary,  or  letters  of  admlaistra^on, 
npon  his  estate,  have  been  granted  within  the  State.    (Sea  |  2750.) 
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I  1S4S.  EUIcet  ot  anpllfjatlon  to  sell  rrml  pronertT. 

Where   it   a^iwurs   that,    at    the    time    of   llie    commeacement 


by  law,  prafing  for  a  deiTro  to  iliBnuse  of  ital  nroporty  of  the 
decedent,  for  (be  payment  ot  his  delitH,  nns  ponding  in  a  Burro- 
gate'B  court,   having   jnrladiction,   the  proccediof 


Rubaeqneot  to  the  comiilnint,  must  be  Btnyed  by  the  court,  until 
tlie  petition  is  disposed  of,  unless  the  plainliS  cIpcih  to  discon- 
tinue. If  a  decree  to  disiKwe  ot  real  property,  purauant  to  the 
prajer  of  the  pelilioo,  is  sronted,  tlic  nctiou  must  be  dismissed, 
unless  the  plaintifF  bns  alleged  in  his  complaint,  or  alleges  in  a 
buppleinental  complaint,  Ihnt  real  proserty,  oilier  than  that  in- 
cluded in  the  decree,  descended  or  was'derised  to  the  defendants. 
If  ''ic  plaintiff  elects  to  iiroceed  under  such  an  allegation,  he  i» 
cntttlea  to  a  preference  in  payment,  ont  of  the  real  property, 
with  respect  to  which  the  alleBBtion  is  made;  hut  he  cannot  shnrv, 
OB  a.  creditor,  in  the  distribution  of  the  money,  arising  from  the 
disposol  of  the  real  property,,  described  in  ilie  decree;  and  the 
judgment  in  the  action  does  not  charge,  or  in  any  way  affed^ 
that  property. 

Id.,  I  63. 

g  1S40.  Aetlon  tnaal  b«  Jolul. 

An  action  against  heirs  or  devisees,  brought  as  prescribed  In 
the  last  three  seclions.  must  be  brought  jointly  against  all  the 
beira,  to  whom  any  real  property  descended  from  the  decedent 
«r  Jointly  against  aU  the  deTiseea,  as  the  case  nay  be. 

L.  18ST.  cb.  MO,  g  73  (4  Edm.  HO),  im'd. 

I  iS*7.  Recoverr  to  be  apportioned. 

In  such  an  action,  the  sura,  which  the  plaintiff  is  entitled  to 
recover,  for  damages  and  costs,  must  be  apportioned  among  aJl 
the  defendants,  in  proportion  to  the  value  of  the  real  property 
de«cended  to  each  heir,  or  derieert  to  each  devisee,  as  the  case 
may  be.  as  prescribed  In  section  1830  of  this  act,  for  a  similar 
apportionment  ninong  teeatees  or  next  of  kin.  in  proportion  to 
the  assets  received  by  them.  The  liiial  judgment  must,  in  like 
er,  nwiird  against  each   defendant  the   proper  I  ionatt  sum, 

1.  ««. 

I  1848.  R«<|nlBlteB 

Where  the  action  li 
show,  either 

1.  That  the  decedent's  nsseta,  if  any,  within  the  State  were 
not  snmeient  to  pay  the  plnintilTB  debt.  In  addition  to  the  ex- 
penses of  Hdministration,  and  debts  of  a  prior  class;  or 

2.  That  the  plaintiff  has  been  uiiable.  or  will  be  unable,  with 
due  diligence,  to  collect  his  debt,  by  oroci'edings  in  the  proper 
surrogate  s  court,  and  by  action  against  the  eiecntor  or  ndmla- 
istrator,  and  against  the  aurviTing  husband  or  wife,  lecateea, 
and  next  of  kin. 
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TIte  executor's  of  sdmlDletrator'a  accoont,  as  rendered  to,  and 
settled  by,  the  surrogate,  may  be  used  as  preaumptive  evidence 
of  any  oC  the  facts,  re^juired  to  be  shown  by  this  section. 

2  B.  g.  4BD.  I  M,  am-d  bj  L.  IBM,  cb.  110.    See,  alw.  [d..  )  s«. 

I  1M».  Id.  I  ■val>at  devlBeea. 

Where  the  actiuu  is  brought  against  devisees,  the  plaln.UT  most 
show,  in  addition  to  the  matters  specified  in  the  last  sectioa, 
either  that  the  real  property  of  tiie  decedent,  which  descended 
to  hii  heirs,  was  not  Hnfficlent  to  pay  the  plaiDtifTs  debt,  or  that 
the  plaintiff  has  been  unable,  or  will  be  unable,  with  due  dUigencet 
to  collect  his  debt  hj  an  aetloa  against  the  helra. 

Id.,  tt  M  tni  W.  eouolMBted. 

I  ISSO.  DedaeUou   tor   prior   r»e*Teri«*. 

Where  the  assets.  nppUcable  to  the  plaintiffs  debt,  were  suf- 
flcicDt  to  pay  a  part  thereof,  or  a  part  thereof  has  beeu  collected 
from  the  executor  or  administrator,  or  from  the  surriving  hus- 
band or  wife,  next  of  kin,  or  legatees,  the  plaintiff  can  recover 
only  for  the  residue,  remainder  unpaid  or  uiicotlected;  end  it 
the  action  is  against  deviseeH,  he  can  recover  only  for  the  residue, 
which  the  real  oelate  descended,  or  the  amount  of  his  recovery 
Bgaintt  the  heirs,  ii  InsnSiclent  to  diachaTge. 

M.,  H  8*  "d  07,  mn'd 


I  18B1.  COBi»lalat  to  deaerlbe  land  doaeeaded,  ct*. 

The  coniplaiDt  must  describe,  with  common  certainty,  the  real 

Rroperty,  descended  OK  devised  to  the  defendant;  and  mnat  ipecil^ 
B  value. 
Id.,  gi  M  Slid  w. 

I  1W2.  Jadsmcnti  wbea  to  be  BatlBtted  Out  Of  UtBd. 

If  ft  appears  that  any  of  the  real  property,  which  descended 
or  was  devised  to  a  defendant,  hod  not  been  alieued  by  him  at 
the  time  of  the  cammeiiccment  of  the  nction,  the  final  judgment 
must  direct,  that  the  debt  of  the  ptniutiff,  or  the  proportion 
thereof  which  he  is  entitled  to  recover  against  that  defendant, 
be  collected  out  of  that  real  property.  Such  a  judgment  is  pre- 
ferred, as  a  lien  upon  that  property,  to  a  judgment  obtained 
against  the  defendant,  for  bis  Individual  debt  or  demand. 

Id..  II'4T  and  48.    Bh  H  STO.  8T2.  ant*. 

I  ISra.  Id.i  ivkca  not  *  lleo  on  land  aliened. 
But  a  judgmeut,  rendered  as  prescribed  in  the  last  section.  doe« 
Dot  bind,  and  the  execution  thereupon  cannot  in  any  way  affect, 
the  title  oC  n  purchajer,  in  good  faith  and  for  value,  acquired 
before  a  notice  of  the  pendency  of  the  action  is  Sled,  or  final 
jndgment  is  entered,  and  the  judgment-roll  filed. 

Id..  H  SI  and  SI,  am  d  and  nndenaad. 


If  it  appears  that,  before  the  commencement  of  the  action,  or 
atterwarda  and  before  the  filing  of  a  notice  of  the  pendency  of 
the  action,  the  defendant  nlicued  the  real  property  descended  or 
devised  to  him,  or  any  part  thereof,  the  plalotiS  may,  at  his 
election,  take  a  final  judgment  against  him  for  the  value  of  the 
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property  BO  aliened,  or  so  much  thereof  bb  mar  ba  Boaauur,  aa 
in  an  action  for  the  defendant'*  awn  debt. 
3  B.  a.  UB,  I  W.  um  part  ot  I  d. 
I  I8SK.  ClaSBlfl cation  of  debts,  to  be  «Bforc«d  snAer  thla 

article. 

Where  the  BurvivlDK  husband  or  wife,  next  of  kin,  leirateeB, 
heirs,  or  deriseea,  are  liable  for  demandB  against  the  decedent, 
BH  prescribed  In  thiB  article,  they  must  give  preference  in  the 
payment  thereof,  and  they  are  so  liahle  therefor,  in  the  order 
preaerilnMl  by  law,  for  the  payment  of  debts  by  an  executor  or 
ndmiaJBfrntor,  Preference  of  payment  cannot  Ije  given  to  a  de- 
mnnd,  over  another  of  the  aame  cIbbb,  except  where  a  similar 
preference  by  an  executor  or  admiaiBtrator  is  allowed  by  law. 
The  commencement  of  an  actkiD,  under  any  provision  of  this 
article,  does  not  entitle  the  plaintiff's  demand  to  preference  over 
another  of  the  same  class,  except  as  otherwiae  specially  pre- 
Bcribed  by  law. 

Id..  H  8T  nod  ss. 

I  1850.  Detenae,  by  veaaon.  of  otiier  prior  or  eaaal  elalma. 
Where  it  appears,  in  an  action  brought  as  prescribed  In  tbla 
article,  that  there  are  unsatisfied  demands  aitainst  the  decedent's 
eatnte,  of  a  class  prior  to  that  of  the  plaintiff's  demand,  the 
defendant  is  entitled  to  judgment,  if  (he  value  of  the  properly, 
which  was  received,  devised,  or  inherited,  as  the  case  may  be, 
by  the  claBS  to  which  he  hetongs,  does  not  exceed  the  amount 
*  of  the  valid  demands  of  a  prior  class.  If  it  exceeds  the  amount 
of  those  demands,  the  judgment  against  the  defendant  cannot 
exceed  auch  a  proportion  of  the  plaintiff's  demand,  as  the  total 
amount  of  the  valid  demands  of  his  class  hears  to  the  excess. 

Id..  H  se  iDd  M,  convilldited. 

I  IBST.  Id.i  when  aneli  «  elalm  !■  paM, 

Where  a,  defundmit,  or  a  person  belonging  to  his  class,  has  paid 
a  demand  ogBiost  the  decedent's  estate,  of  a  class  prior  to  that 
of  the  plainlifTs  demand,  or  has  paid  a  demand  of  the  same 
class,  the  amount  of  the  demand  so  paid  must  he  estimated,  in 
ascertaining  Ibe  amount  to  he  recovered,  as  if  it  was  outBtanding 
and  unpaid. 

Id.,  I  41. 

I  18B8.  AottOB  not  smapended  by  InOney. 

An  action  against  heirs  or  devisees,  brought  as  prescribed  in 
this  article,  is  not  delayed,  nor  is  the  remedy  of  the  plaintiff 
suspended,  by  reoson  of  the  infancy  of  any  of  the  parties:  except 
that  an  execution  shall  not  be  issued  against  an  infant  heir  or 
devisee,  until  the  expiration  of  one  year  after  final  judgment 
is  rendered,  and  the  judgment-roll  filed. 

Id.,  tl  IB  DDd  M.  caoiDlldited. 

I  I9C9.  Tbla  article  not  apvlicabl*,  irlierc  will  ebuvw 
real   proper tr>   etc 

This  article  does  not  affect  the  liability  of  an  heir  or  devisee, 
■*      1  debt  of  a  testator,   whore  the  wiu  expressly  charges  the 
i.._i     1..  Ai._        .  ._  J  J.,     ^  devised,  o 
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the  real  property  deBcendcd  or  deviacd,  before  resorting  to  the 
lerBonal  property,  or  t«  any  other  real  property  descended  or 
ioTised. 

J  a.  B.  <t»,  H  SI  uid  88.  aui'd. 
I  1800.  Ob*  kcUob,  where  saaM  peraon  !■   belr,  deTtaee. 
etB. 

Where  a  person,  who  tnkea  renl  property  of  a.  decedent  by 
derise,  aud  also  by  dest^enti  or  tvbo  takes  perBooal  property  as 
next  of  kin.  aud  also  ns  leentP<';  or  who  tnkfs  both  real  and 
perBonal  prtqiert;  ia  either  capacity;  or  ivho  is  executor  or  ad- 
mini  slrator,  and  also  takes  in  eltftor  o(  the  before  inentione,! 
capacities;  would  be  liable  ia  one  capacity,  for  a  demand  against 
the  decedent,  after  the  ezhnnetioD  of  the  remedy  agalCHt  bint  in 
anotiier  capacity;  the  plalntilf,  la  any  action  tn  charge  him,  irhicb 
can  bo  maintnlned,  without  jolninc  tvith  him  any  other  person, 
except  a  person  whoee  liability  is  In  nil  respects  the  same,  may 
recover  niiy  sum,  for  which  he  is  Knblo.  althoUEh  the  remedy 
ogainst  him  in  another  capacity  waa  not  exhausted.  But  this 
section  does  not  Increase  the  snm.  which  the  plaintiff  is  entitled 
to  recover  against  him,  in  the  capacity  in  which  he  is  actually 
liable:  nor  does  It  charge  a  defendant  indiyidually,  who  ii  liable 
only  In  a  represeottitiTe  capacity. 


D,g,t,ioflb,GoogIe 
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article:  THniD. 

Action  to  eat(Mit!h  or  impeach  a  wiU, 

Sk    ISttl.  Wbea  (Etion  ta  eatabllih  i  vlll  m*y  ba  bmuctat. 
1882.  Judgmenl,   tl»t  will  bu  ciliblUtacd. 
1863.  Judgment  ■diulttlng  me  will  lo   ptohale, 
189*.  Contents  of  Ju.linnent^   nimigiite  i  daly. 

IBan!  Action  to  fnUhllBh,  etc.,  will.   irUtlnj  to  nitl  propntj. 
ise7.  Beti-oapvrtlTC  effect  or  tlils  article. 

I  irMl.  ^Vh«■l  Kctlou  to  enlabllab  n  will  mnr  be  broii«ht^ 

An  Bction  to  procure  a  judgment,  eatabliehiDg  a  will,  niaj  be 
maintfliDed,  bj  an;  person  interested  ill  the  estublislinient  thereof, 
in  either  of  the  followiuR  cases; 

1.  Where  a  will  of  real  or  pereonal  property,  or  both,  haa  been 
executed,  in  such  a  manner  and  under  such  circuiuHtances,  that 
it  nilKht,  under  the  laws  o(  the  State,  be  admitted  to  prot>ate  in 
a  surrogate's  court:  but  the  original  nill  is  In  another  State  or 
country,  under  such  ciretimstances.  that  it  cannot  be  obtaini-d 
for  that  purpose;  or  has  beeu  lost  or  destroyed,  b;  accident  or 
dealgn,  before  it  was  duly  proved  and  recorded  within  the  State. 

2.  Where  a  will  of  persoiinl  proporlj  made  by  a  person,  who 
resided  wiltiout  the  State,  at  the  time  of  the  execution  tbereof, 
or  nt  the  time  of  his  death,  has  been  duly  executed,  according 
to  the  laws  of  ihe  Slate  or  country  in  which  it  was  executed,  or 
in  which  the  testator  resided  at  the  time  of  bis  death,  and  the 
case  is  not  one.  where  the  will  can  be  admitted  to  probate  In  a 
surrogate's  court,  under  the  laws  ot  the  State. 

1  R.  8.  67,  <  ean  aiul  parti  of  ||  Ua,  BTa,  BSa  aim  ttis  TbDl«  of  U  <^  'i^ 
89a  a  Edm.  tS8,  00). 

{  ISOB.  Juditment,  that  will  be  establlahed. 

If,  in  such  an  action,  the  facta  necessary  to  establish  the  valid- 
ity of  the  will,  as  prescribed  in  the  last  section,  are  satisfactorily 
proved,  final  judsment  must  he  reudered,  establishing  the  will 
accordingly.  But  where  the  will  of  a  (lersou,  who  was  a  resident 
of  the  State  at  the  time  of  his  death,  is  established  as  prescribed 
in  the  last  serlion,  the  judgment  establisbing  it  does  not  affect 
the  construction  or  validity  of  any  provision  contained  therein; 
and  euch  a  question  arising  with  respect  to  any  provision,  muaC 
be  determined  in  tbe  same  action,  or  in  nuother  action  or  a 
special  proceeding,  as  the  case  requires,  aa  if  the  will  waa  exe- 
cuted  within  tbe  Stnte. 

M..  I  Ml. 

f  18S3.  Jadvmeat   ndmllllPE  tli«  will  to  prabate. 

Where  the  parties  to  the  action,  who  have  appeared  or  have 
been  duly  summoned,  include  all  the  persona  who  would  be  neces- 
sary parties  lo  a  special  procpediuB,  in  a  surrogate's  court,  for 
the  probate  of  the  same  will  and  the  grant  of  letters  thereupon, 
if  the  circumstances  were  such  that  it  could  have  been  proved  in 
a  surrogate's  court;  thp  fin.il  judcnienl.  rendered  as  preBcribed 
In  the  last  seclion,  must  direct,  thnt  an  exemplified  copy  thereof 
he  trnuBmitlcd  to  ilic  wurroijatp  linving  jurisdFi'tion.  and  Ite  re- 
corded in  his  ollicc;  find  tl-nt  letter^,  testa m en tnry,  or  lettera  of 
administration  wilh  tl:i;  will  nrnexc<l,  be  issued  thereuimn  from 
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his  coart,  in  the  aaina  manoer,  and  with  like  effect,  vt  upou  ■ 
will  da\j  proved  in  that  coQit. 
9  B.  B.  8T,  Un  pin  at  1  STa. 

I  1804.  C*>teBt»  of  inasiaeBti  ■urrosate'B  datr- 

A  COOT  ot  the  will  u  estxbHahed,  or,  if  it  ie  lost  or  devtroyed, 
the  Biibatance  thereof  mnet  be  Incorporated  into  a  final  judgment, 
rendered  aa  prescribed  Id  the  laat  Bectloa;  and  the  lurrosate  moat 
record  the  lame,  and  iuue  letters  thereuton,  as  directed  In  the 
judgment. 

I  ISBO.  Proof  of  lost  will  ■■  «*rtela  eaMs. 

Bat  the  plalntttT  ii  not  entitled  to  a  Judgment,  efltabllshing  • 
lOM  «T  deatrored  will,  bb  preacHbed  In  this  article,  anleu  the  will 
was  In  existence  at  the  time  of  the  testator's  death,  or  was 
trandnlentlT  destroTed  In  his  lifetime;  sad  its  praTlsiOM  are 
clearly  and  distinctly  proTed  by  at  least  two  vedible  witnesses, 
c  correct  copy  or  draft  beli^  eqiilvaleat  to  one  witneaa. 
Id.,  I  •n^  ua'd. 

■    I    1S64.   AotlOB   to    estafcllali,    ote.,   wlU,   relative   to   *«*l 
Vroperly. 

The  TBlidlty,  constrnctlon,  or  effect,  nnder  the  laws  of  the 
State,  of  a  testamentaiT  ^position  of  real  property  sltaated 
within  the  State,  or  of  an  Interest  in  such  property,  whicU  wonid 
descend  to  the  heir  of  an  intestate,  may  be  determined.  In  an 
action  brong-bt  for  that  pnrpoee,  in  like  manner  a«  the  yalidlty 
of  a  deed,  purporting  to  convey  land,  may  be  determined.  The 
Judgment  in  inch  an  action  may  perpetnallf  enjoin  any  party  from 
setting  np  or  from  Impeaching  the  devise,  or  otherwise  making 
MDj  claim  in  contravention  to  the  determination  of  the  conrt, 
U  Justice  reqaires.  Bat  this  seelioo  does  not  apply  to  a  case, 
wbne  the  question  la  controversy  is  determined  by  the  decree 
of  a  surrogate's  court,  duly  rendered  upon  allegations  for  that 
parpose,  aa  prescribed  In  article  first  of  title  third  of  chapter 
elgbteeiith  Of  this  act,  where  the  plaintiff  was  duly  cited  in  tbe 
apecla]  proceeding  lu  the  snrrogate  s  court,  before  the  commenee- 
ment  of  the  action. 

L.  IBSS,  eb.  318,  I  1  (4  Bdn,  BOS). 

I  war.  amtnmmtmU-re  ofloet  Ot  tkia  arUels. 

Tke  BMTlsionB  of  this  artlde  aimly  as  well  to  wills  made  before, 
u  to  those  made  after,  this  article  takes  effect. 

»  S.  B.  as,  M  Mb  ud  «8b  iDd  part  of  I  BTi  9  «sL  «>■ 


D,g,t,ioflb,GoogIe 


§§  1868-70  DECEDKNrS  ESTATE.  «.  15,  t.  8,  %.  4 

ARTICLE  FOURTH. 

Oeneral  and  muceUaneove  provitiont. 

Sm.  isas.  Action  br  cbnd  bom  iffer  irfll.  or  far  TrltBen  la  wlIL 
ISTO!  HtLt  af'kls  deODed.  ' 

I  1S08.  AetloB  br  cblld  born  after  will,  or  br  wItacM 
to  will, 

A  child,  bora  ftfler  the  maTnlag  of  a  will,  who  U  entitled  to 
BOcccFd  to  n  part  or  the  r«al  oc  persoDal  propert;  of  tlie  teaUltar, 
or  a  B-ubscribiDK  witness  to  a  will,  who  fa  entitled  to  ■ncceed  to 
a  share  of  such  property,  mar  nainteiit  aa  action  ogaiuBt  the 
legs-teei  or  devlaees,  as  me  case  requires,  to  recover  bis  share  of 
the  propert;;  aad  he  is  sabjetrt  to  tiie  same  liabilities,  and  baa 
the  same  rlghta,  and  is  entitled  to  tbe  same  remedies,  to  con^tel 
a  diatribatiou  or  partition  of  tbe  property,  or  a  cootribntion  trvrn 
other  persons  interested  la  the  estate,  or  to  gain  posseaaion  of 
the  property,  ae  an;  other  person  who  la  so  entitled  to  lacceed. 
1  B.  B.  tfO,  H  ea-M  (1  Bdm.  47f). 

1 16m.   [Am'd,  ISMC]    RmcItot,  ma  aaecMaap  at  aorrlTlna 

Where  the  estate  of  a  decedent  bas  been  bronght  ntider  tbe 
Jorledlction  of  the  supreme  court,  by  an  action  for  partHion  or 
distribution,  or  for  the  construction  or  establishment  of  a  will, 
tbe  court  uiay,  upon  tbe  death  of  tbe  sole  surviving  executor, 
appoint  a  receiver  of  the  estate,  pendiufr  the  action,  upon  sucb 
terms  and  conditiona,  and  upon  sucb  notice  to  tbe  parties  inter- 
ested, as  tbe  court  directs,  and  upon  sucb  security,  if  any,  as  to 
tbe  conrt  seems  proper.  For  the  purpose  of  carrying  Into  effect 
tbe  Judgment  and  orders  of  the  court  in  relation  to  the  estate, 
a  receiver  so  appointed  is  tbe  successor  in  interest  of  the  sur- 
viving  eiecutor;  and  has,  subject  to  the  direction  of  the  court, 
the  like  power,  as  an  adminiatrator  wttb  the  will  annexed. 

L.  18U,  ch.  ftM. 

I  1870.  Next  of  kiB  de«Me«. 

The  term,  "  next  of  kin,"  as  used  In  this  title.  Includes  all  those 
entitled,  under  the  provIsionB  of  law  relating  to  tlw  dtstrlbMiOD 
of  personal  property,  to  share  in  the  unbequeathed  assets  of  a 
decedent,  after  payment  of  debts  and  expenses,  otber  than  a  Hi* 
viving  husband  or  wife. 

Bm  H  IKS  ■■>«  9D14,  saM.  11.  post. 
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TTTLB  IT. 

Other  special  actioas  and  rights  of  actloa. 

AiUcl*  1.  jDdEiafnl  RMlltor'i  scttoD. 

2.  Action  bj  ■  prlvita  penon  upon  m  afflciil  bond. 

3.  ActloD  ti^  ■  priTste  penoa  tor  ■  penalt;  or  fortMtot*, 

4.  Certain  actlaDi  to  reoovrr  riaioagra  loc  wruun. 
B.  MUceUiDMtu  KFIloDi  iDd  ngt]t>  ot  action. 

ARTlCLB  FIRST. 

Judgment  creditor' a  action. 

Bso.  ISTl.  Wtto  ladsm«Dt  citdltor  aUT  bring  action. 
ISia.  To  whst  counlj  necutlon  uiiiat  taut  laaiud. 
1S73.  Vtait  propertr  mar  be  rcacbed. 

18T4.  Interest  of  ludomeat  debtor  Id  liDd  contract  ma*  be  rotclMd. 
1S7G.  Id,;  boff  appllnl. 
1ST6.  Injunction  mar  be  Isnied. 

18TS!  Appllcallon  ot  tbls  urtlde;  vliat ' propertf  ciDDOt  be  reicbed. 

1  IS 71.   ^Vltn  JndKment  creditor   mar   brlnv  «cttom. 

When  an  execution  againgt  the  property  of  a  jndemeat  debtor, 
issued  out  ot  a  court  of  record,  as  prescribeil  iu  the  next  section, 
has  been  returned  wholly  or  pnrtly  imHntisfied,  the  judgment 
creditor  may  mnintain  an  action  Bsaiiiat  the  judgment  debtor, 
sud  any  otber  person,  to  compel  the  diecover;  ot  any  thing  id 
action,  or  other  property  belonginK  to  the  judgment  debtor,  and 
of  any  money,  thing  In  action,  or  other  properly  due  to  blm,  or 
held  in  trust  for  hlin:  to  prerent  the  transfer  thereof,  or  the 
psymcat  or  deliTery  thereof,  to  him,  or  to  ntiy  other  person;  and 
to  procnre  antiafaction  ot  the  nlointiff's  demnud,  as  prescribed  in 
the  next  section  but  one.  Where  the  execution  wns  issued  as 
prescribed  in  section  1034  ot  this  act,  nnd  a  defc^ndnnt  not  sum- 
■uoned  in  the  original  iiction  is  made  s  defendant  in  an  action 
bron|;ht  under  this  section,  pcrsouul  property,  owned  by  him 
jointly  with  the  defendnuts  aninmoued  or  with  auy  of  them, 
may  be  aanlied  to  the  satiafiictiou  of  tbe  plaintiCf's  demand  as 
prescribed  m  this  srtiele. 

2  a.  B.  ITS,  I  S8  <2  Edm.  ISO).    Bee,  abn,  l|  31T.  TIB  nnd  S2T,  uta. 
I  1872.  To  irbat  eoanty  esetrntlon  mut  luiTe  lasncd. 

To  entitle  the  jndgmeut  creditor  to  maintain  an  ectiun  as  pre- 
scribed in  the  last  sectiou,  tJie  eiecutiou  moat  bare  been  issued 
Sfl  follows: 

1.  If,  at  the  time  of  the  commencement  of  the  action,  the  judg- 
ment debtor  is  n  resident  of  the  State,  to  the  sheriff  of  the  county 
where  he  resides. 

2.  If  he  is  not  then  a  resident  of  the  Slate,  to  tbe  sheriff  of 
tbe  count?  trhere  he  baa  nn  otfice,  for  the  rejjular  transaction  of 
business  in  person;  or  if  he  has  no  such  oBice  within  the  State, 
to  the  sheriff  of  the  county  where  the  judgment-roll  is  filed, 
nQlesB  tbe  e;cecutioD  was  issued  out  of  a  court,  other  tbsn  the 
conrt  in  which  tbe  judgment  was  rendered:  in  which  case,  it 
must  have  been  issued  to  the  sheriff  of  the  count}'  where  a 
transcript  of  the  judgment  is  filed. 

I  I8T3.  What  itrapertr  nar  be  reached. 
The  flnsl  judgment  in  tbe  Rction  must  direcf  and  provide  for 
tbe  satisfaction  of  the  sum  due  to  the  plaintiff,  out  ot  anj  moner, 
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thing  in  action,  or  other  personal  property,  belonging  to,  or  due 
to  the  judgtueiit  debtor,  or  hi'ld  in  trust  for  him,  which  ia  dhi- 
covered  iu  tbe  action:  whether  the  aame  might  or  might  not 
have  be«D  originally  taken  by  virtue  of  an  execution. 

2  B.  8.  ^80,  I  St. 

I  1874.  IMereat  of  Jodcmcnt  debtor  In  tmat  ooatPBOt  at»r 
be  reaehed. 

The  final  jud^ient  In  the  action  must  also  direct  and  provide 
for  the  BBtiHfat^tion  of  the  sum  due  to  the  plaiotiff,  out  ot  tbe 
intereHt,  If  any,  of  the  judgment  debtor,  in  b  contract  for  the 
purchase  of  real  property  by  him;  either  by  selling  the  interest, 
or  by  transferring  it  to  the  judgment  creditor,  in  sach  a  manner 
■Dd  upon  such  terms,  as  the  court  deems  moat  conducive  to  the 
interextx  of  the  f)artieB.  Where  the  person,  bound  to  perforin  the 
contract  to  the  judgment  debtor,  is  tt  defendant  in  the  action,  the 
final  judgment  may  direct  a  specific  performance  of  the  contract 
to  the  judgment  creditor,  or,  where  the  interest  in  the  contract 
Is  directed  to  be  sold,  to  tbe  purchaser. 

1  B,  a.  TM,  I  E  (1  Edm.  SM),  sm'd.     net  1  1233. 

1  isro.  Id-i  bow  *»»!■•«. 

Id  a  case  specified  in  tbe  last  section,  the  value  of  the  interest 
of  the  jDdgment  debtor  holding  tbe  contract  most  be  aaeertained, 
under  the  direction  of  the  conrt;  and  so  mnch  thereof  as  is  necea- 
sary  must  be  applied  to  the  payment  of  the  sum  due  to  the  plain- 
tiff, and  tbe  residue,  if  any,  to  tbe  benefit  ot  the  judgment  debtor. 

Id.,  Ifl. 

I  ISTd.  iBiBBcttoB  mar  b«  ■■■acd, 

A  temporary  injunction,  restrainine  the  transfer  to  any  person, 
or  the  payment  or  delivery  to  the  judgment  debtor,  of  any  money, 
thine  in  action,  or  other  property  or  interest,  which  may,  by  the 
provlaions  of  this  article,  be  applied  to  the  satisfaction  of  the 
mm  due  to  the  nlaintitf,  may  be  granted  in  the  action.  Tbe 
injunction,  and  tbe  proceedinRs  before  iind  after  it  is  granted, 
are  governed  by  the  proviHiona  of  article  first  of  title  aecond  of 
chapter  seventh  ot  this  act;  for  which  purpose,  the  injunction  U 
deemed  to  be  one  of  those  specified  in  section  603  of  this  act. 

3  B.  a.  1T4,  I  as. 

f   ISTT.   Reeelver   mar  be  appointed. 

The  court  may,  by  an  order,  or  by  the  interlocutory  or  final 
Judgment  in  tbe  action,  ajwoint  a  receiver  of  any  of  all  of  the 

Sroperty  of  the  judgment  aebtor;  and  may  direct  tbe  judgment 
ebtor,  or  nny  other  defendant  in  the  action,  to  convey  or  deliver 
to  tbe  receiver,  as  justice  requires,  any  property,  real  or  personal, 
book,  voucher,  or  other  paper,  or  to  execute  any  instrument, 
which  it  deems  necessary,  for  perfecting  or  assuring  the  receiver*! 
title  or  possession. 
S«  II   TU-718  ind  T18,   >Dt*. 

I  IST8.  How  dlasoTeFy  may  b*  eompelled. 
'  A  discovery  may  be  compelled  in  an  action,  brought  as  pre- 
scribed in  this  article,  by  directing  tbe  person,  required  to  make 
it,  to  appear  before  the  eovrt,  or  a  referee  appointed  by  It,  and 
to  be  examined  under  oath,  concerning  the  matters  pertatelng  to 
tbe  diacoviry.    But  this  section  does  not  affect  tbe  right  ot  th* 


I  18TR.  Avpllmtlon  o(  tula  Brtlelei  what  property  oaiMOt 

This  Eirticle  does  not  npply  to  a  ctae,  where  a  Jadgment  debtor 
is  a  corporation,  created  by  or  nader  the  laws  of  the  State.  Nor 
does  it  aathorlie  the  ditcoverr  or  seizure  of,  or  other  iuteEfereiice 
with,  any  property,  which  is  expresfily  exempted  by  law  from 
levy  and  sale,  by  virtue  of  on  execution;  or  any  money,  thing  to 
action,  or  otlirr  property,  held  in  trust  for  a  Judgrmcnt  debtor, 
where  the  trnst  ban  been  created  by,  or  tlie  fund  so  held  in  trust 
haa  proceeded  from,  a  person  other  than  )be  jnd^ent  debtor; 
or  the  eaminitg  of  the  judgment  debtor  for  bin  peraonal  eerTicea, 
rendered  within  niily  daji  next  before  the  com  men  cement  of  the 
action,  where  it  ii  made  to  appear,  by  bis  oath  or  otherwise,  that 
those  eamiDjti  are  necessary  for  the  use  of  a  family,  wholly  or 
pertly  supported  by  his  labor. 
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ARTICLE   SBCXHUD. 

Action  by  a  private  pemon  upon  an  official  bond. 

Ott.  1880.  AppltcBtloD  tor  letTs  (a  hw  iberiD'a  bond;  ptooT  nqalnd, 
ISet.  OrdH  inititloc   Ihtci  ictlgn   thereupop. 
1SS2.  SUFWuTve  i^oni. 


1890:  RecelTe'ni,  ete..  deemed   pnhllc  offlcfn, 

1R8I.  DcDftnd  at  nuneT;  irbcD  ufcennrj  tieton  ippIicBtloB. 

1 1880.  [Am'd,  ISVB.}  ApvUevtloK  tor  Icatv*  to  ■■«  ■kcritt'a 
bond)   proot  reqalrcd. 

Wbero  a  BberiS  la  liable  for  the  escapo  of  n  prisoner  cominitted 
to  bis  cuHtody,  or  is  gnilt;  of  aiit  other  actionable  default  of 
mlacowliict  in  his  office,  the  person  injured  thereby  may  apply 
to  the  supreme  court,  for  leave  to  proBecute  the  BheriCTs  offii^ial 
bond.  The  applieation  most  be  accompanied  with  proof,  by  affi- 
davit, of  the  default  or  misconduct  complained  of,  and  that  aatia- 
fuctioD  of  the  name  has  not  been  received;  and  with  a  certified 
copr  of  the  official  bond. 

2  R.  8.  4i«.  H  1  aod  3  (2  Bdm.  tmy.  L.  18M.  cb.  »M. 

I  1881,  Order  Krantlua;  leavei  Betlon  (ta«r«BpoB. 
Upon  such  nn  application,  the  court  must  grant  an  order,  per- 
mittinK  the  applicant  to  maintain  an  action  upon  the  bond.  The 
action  must  be  brougbt,  in  the  court  nhich  granted  the  order, 
by  the  applicant  as  plaintiff;  and  it  may  be  maintained,  aa  if 
the  applicant  was  the  oblifcoe  named  in  the  bond,  except  aa  other- 
wise eipresBly  prescribed  in  this  article. 

Id..  I  S.    S#e,  iltt),  1  n.  S.  STS,  I  er  (l  Sdia.  3G1). 

I  1883.  [Am'd,  188B.]    SncoMalTe  aoUoaa. 

The  same,  or  any  other  applicant,  ma^,  in  like  manner,  either 
before  or  after  judgment  in  the  firat  action,  obtain  an  order,  pei^ 
mitting  him  to  maintain  another  action,  in  the  aame  court,  upon 
the  same  bond,  for  another  default  or  misconduct.  Any  number 
of  auch  orders  may  be  successively  made;  and  neither  of  the 
actions  ftutborlied  thereby  is  aftected  by  the  pendency  of,  or  the 
recovery  of  judgment  In,  any  other,  except  as  othernlse  expreaaly 
prescribed  in  this  article. 

Id.,  11  B.  «,  T  and  S,  (m'd  aod  coonlMiltd;  L.  18W.  ch.  MS.  8m  |  IMt, 
peal. 

I   1883.   IndorBcment  vpoB   ezecvtlob* 

Where  an  execution  is  issued  upon  a  judgment,  recoTered 
against  the  sheriff  and  any  o(  his  suTeties.  in  an  action,  brought 
pursuant  to  the  last  four  sections,  the  plaintiff's  attorney  mnat 
indorse  thereon  a  direction  to  collect  the  same,  in  the  first  place. 
oot  ot  the  property  of  the  sheriff,  and.  if  sufficient  property  of 
the  sheriff  cannot  be  found,  then  to  collect  the  deflciencf  out  of 
the  property  Ot  the  surety  or  suretlea. 
Id.,  I  IS. 
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I  18M.  Oftlleotlaa  mi  wtaeMtlvai  wkea  m  dsfanoe  to  nk- 
••aaeat  aatlftn. 

It  U  >  defence  by  a  anret;,  ti«aiiiBt  whom  an  action  ia  bronght 
upon  B  ■heriCTi  official  bond,  that  he,  or  an?  other  surety  or 
■nretin,  hsTe  been  or  wit)  be  compelled,  for  wi.Dt  of  anfflcient 
propertj  of  the  aheriS,  to  pa;,  upon  oae  or  more  judgment* 
recoTCfed  msainBt  him  or  th«m,  upou  Ihe  aatne  bond,  an  aggrezate 
amonnt,  eidnaiTe  of  costs,  officers'  fees,  and  eipenses,  equal  to 
the  Bum  foe  which  the  defendant  is  liable,  bj  reaaoa  of  the  bond, 
it  ie  a  partial  defence,  that  the  difference  between  the  agrregate 
xmrnint,  m  p«dd,  or  to  be  paid,  and  the  lam  for  which  tbe  defend- 
ant is  thus  liable,  is  lew  than  the  amouot  of  the  flaintifra 
demand. 
>  E.  B.  47S.  H  11,  U  Bid  U, 

I  U88.  WkcB  olKlauiata  otltled  ta  ratable  dlatrlbiatlaa. 

If  the  asgregnte  amount  of  the  liabilitje*,  which  might  be  recov- 
eietl  hj  actions  upon  the  aberifTs  official  bond,  aa  prescribed  in 
thla  article,  exceeds  the  snm  for  which  the  (inretieH  are  liable, 
the  oonrt  mnit.  npon  the  appDcatioo  of  a  peiaon  who  hac  ob- 
tained leave  to  prosecate  the  bond,  made  npon  notice  to  the  plain- 
(MFf  attorner.  In  each  acti(»i  then  pending  npon  the  BherUPa 
offidal'bond,  and  In  each  uncollected  ludgment  recovered  there- 
upon, direct  and  provide  for  the  distnhntlou  of  the  money,  col- 
lerted  ont  of  the  property  of  the  suretlen,  among  the  persons  in 
favor  of  whom  the  liabilities  have  accrned,  in  proportion  to  the 
amonnt  which  each  one  is  entitled  to  recover;  to  be  ascertained 
hr  ft  reference,  or  In  such  other  oianner  as  the  court  direct*. 
For  the  purpoaes  of  the  motion  an  order  may  be  made  by  a  judge, 
forbidding  the  payment  to  the  plaintiff  in  any  action,  of  tbe  sam 
collected  or  to  be  collected  by  virtne  of  a  judgment  therein.  Bat 
this  section  does  not  anthorlEe  the  court  to  compel  a  plaintiff  to 
refund  any  money,  collected  and  received  by  him,  in  good  faith, 
before  tervice  of  notice  of  auch  an  order. 

n..  H  IT  iDd.  18. 

I  1SS*>  AatloB  ap«a  a  •arrosate'a  feoad. 

Where  a  surrogate,  or  an  officer  acting  aa  surrogate.  Is  gulltr 
of  an7  actionable  default  or  misconduct  In  his  office,  the  person 
Injured  tbereby  may  apply  for  leave  to  prosecute  the  delinquent'a 
official  bond. 

U..  fi  IB  UhI  20.    8m  L.  lata,  cb.  21S  (a  Bdm.  aw). 

I  188r.  AotloB  BPOB  ■  eOBDtr  treasurer's  koad. 

Where  a  certified  cop;  of  the  order  or  judgment  of  a  court, 
dlrectins  a  cooa^  treoanrer  to  pay  or  deliver  to  one  or  more 
petMna  dealniated  therein  any  money,  stockB.  Becarities,  or  other 
Inveatmeota  Iield  by  him.  subject  to  tbe  direction  of  that  court, 
la  served  upon  tbe  county  treaaurer.  if  he  falls  to  obey  the  direc- 
tion, the  peraoa  Injured  tbereby  may  apply  for  leave  to  prosecate 
Ua  official  bond.    Bervlce  upon  a  county  treasurer,  as  required 

S'  thia  section,  may  be  made  personally,  or  by  leaving  the  paper, 
ther  at  hia  office,  dnrlng  hia  absence  therefrom,  with  a  person 
of  initable  age  and  discretion,  having  charge  of  tbe  office,  or  at 
his  residence,  or  his  last  residence  within  the  county,  with  a 
person  of  snltahle  age  and  discretion. 
■m  L.  1914.  ch.  nt.  U  1  ■><  3  0  >dB.  MO. 


gg  1888-88  ACTION  ON  OFFICIAL  BOND,      c,  16,  t.  4,  a.  3 

I  1S8S.  AetloBa  opan  ofllctai  kaa^a  •<  stker  •■««>■. 

Where  a  public  officer  ia  required  to  giTe  no  oScIbI  bond  to 
the   people,   and   Bpecial   proviefoD   is  not  made   bf   lait   tor  the 

Eosecution  of  tbe  bond,  by  or  for  tbe  benefit  ot  a  p«win  wba 
B  sustained,  by  hit  defa□l^  deliDgueocy  or  mbcondBct,  an 
injury,  for  vbicb  the  anrotieB  upon  tne  bobd  are  liable,  analt  a 
perBon  may  apply  for  leave  to  proaeeate  tii«  dellnquest'a  oCdxl 

Am  'l.  18T«,  cb.  D»,  II  1  iDd  Z  (6  Bdm.  M«);  B.  B.,  M  ^■*I- 

I  IIHW.  Aetlaaa,  etc^  aader  Ibe  laat  tlirea  aeDtlOBB  >«s«-i 

Sectiooa  1880  to  18SS  of  this  n<:t,  both  InclnBiTe,  goYVtn  aa 
application,  loade  bb  prescribed  in  eitlier  of  tbe  laat  tbr«e  BuctiMiB, 
and  eacb  action  brongbt  pursuant  to  an  order  made  thereupon, 
aa  it  the  delnquMt  sfficet  and  hia  BareCiea  were  naCMd  therein 
instead  of  tlie  sheriff  and  liis  euretiee. 

I  1BM>.  ReeelTcra,  ete^  deeiaed  pnblle  oHeeva. 

A  receiTer,  an  ssBiEDee  of  an  insolTent  debtor,  or  k  tmatee  or 
other  offlcw,  appointed  by  a  court  or  a.  jndse,  i>  a  public  o&eer, 
within  the  meaning  of  the  last  sectloa  Imt  one;  but  where  be 
was  appointed  by  or  pnrsnant  to  the  order  of  a  court,  or  In  a 
special  proceeding  specified  in  title  twdfth  of  chapter  KTHiteeBdi 
of  this  act,  the  apphcation  for  leaye  tn  prosecnte  his  official  bomd 
must  be  made  to  the  court  by  which,  or  pursnant  to  wboae  order, 
he  was  appointed,  or  in  which  the  judgment  was  rendered,  •■ 
'  the  case  may  l>e.  An  action,  brought  as  prescribed  in  tliia  aectloD, 
mast  be  brought  in  the  court  to  which  application  is  made  lor 
leaTe  to  l>rinx  It. 

I  1881.  DcBUWd  of  monari  irhen  BcasaaaiKr  before  RppU' 

Where  the  default,  by  reason  of  which  an  applicatten  for  le«Te 
to  prosecute  an  official  bond  is  made,  bb  prescribed  in  thia  article, 
consists  of  the  non-payment  of  money,  and  special  provision  is 
not  otherwise  made  by  law,  tbe  applicant  maM  prove  a  dMMDd 
of  the  money  from  the  officer,  or  that  a  demand  cannot  be  mad«, 
with  due  diligence.  But  snch  proof  is  not  necessary  where  the 
applicant  has  recovered  a  Judgment  against  the  officer. 
I  1B9S.  AppIIOBtloB  mBT  be  made  ex  pute. 
An  application  for  leave  to  prosecute  an  offldat  bond,  as  pre- 
Btiribed  in  this  article,  may  be  made  without  notice;  bpt  in  tiiat 
ease  the  officer,  or  either  of  his  sureties,  may  apoly,  upon  notice, 
to  vacate  an  order  permittuig  tbe  applicant  to  maintain  an  action, 
apon  any  ground,  ahowing  that  It  ougfat  not  to  have  been  gr«tted. 


D,g,t,ioflb,GoOglc 


e.  15,  L  4, ».  8     ACTION  FOR  PENALTY,  BTC.  §§  18W 

auticlk  third 
Aetion  bf  a  privaie  perao»/or  aptndltj/orfinfattmm, 

ISM.  ATllon  bj  comnian  iDtacmer. 


18UT.  1 .       ..   _      . 

189*.  When  pitt  or  a  peMltj  n 

I  18SS.  AbOoii  b^  per  Hon  dV^olBllr  BsarrleTed. 

Where  a  peuiUty  or  forfeiture  ib  giTeii  by  a  statute,  to  »  penon 
netrrieved  bj  the  act  or  oioiBBion  of  anotber,  the  peraon  to  whom 
It  is  glTeD  may,  if  It  is  pecuniary,  maintain  an  action  to  recover 
the  amount  thereof;  or.  If  It  conusta  of  the  forfeiture  of  a  chattel, 
be  may  maintain  on  action  to  recover  the  chattel,  or  ita  Talue, 
or  other  damages,  aa  the  case  requirea. 

£  R.  B.  ISO.  i  1  (3  Bdm.  EOS),  ani'il. 

I  SSM.  Action  bj-  eBmiBOB  Intonner. 

Where  a  penalty  or  forfeiture  la  given,  by  a  ttatute,  to  any 
person  who  sues  therefor,  an  action  to  recover  it  may  be  main- 
tained by  any  person  in  hii  own  name;  but  the  action  cannot  be 
compromised  or  settled  without  the  leave  ol  the  court  In  which 
It  is  broughL 

Id.,  It  B  iDd  «..  B»  I  SST,   ante. 

I  1800.  M.|  scrrlea  ■>(  BummoBs. 

The  Bummons  in  an  action,  bronght  as  prescribed  in  the  Uat 
section,  can  be  served  only  by  an  officer  .authoriaed  by  law  b> 
collect  an  ezecQtioii,  leaned  out  of  the  same  court.  The  sam- 
mons,  when  issued,  cannot  be  countermauded  by  the  plalntUI 
before  the  service  thereof;  and,  immediately  after  it  has  been 
served,  the  officer  who  served  it  must  file  it,  with  his  certificate 
of  service,  in  the  office  of  the  clerk,  or  deliver  it,  with  a  like 
eertlGcate,  to  the  magiatrate  by  whom  It  was  issued,  as  the  case 
regntres. 

Id.,  part  of  t  <' 

I  1896. 

In   ( 

or  a  public'oSeer"''the  plaiDUa'may  recover,  notwiths'taudrng  the 
recovery  o*  a  judgment,  for  or  against  the  defendant,  in  an  action 
brongbt  therefor  by  another  person,  if  he  establiahes  that  the 
former  judgment  was  recovered  cotlusively  and  fraudulently. 

Id..  I  u. 

I  ISBT.  ladorse^VBt  npos  anmipaBB. 

In  an  action  to  recover  a  penalty  or  fOTfeitnre,  given  by  a  stat- 
nte,  it  a  copy  of  the  complaint  is  not  delivered  to  the  defendant 
with  a  copy  of  the  summons,  a  general  reference  to  the  statute 
mnst  be  indorsed  upon  the  copy  of  the  sumiuons  so  delivered,  in 
the  following  form:  "According  to  the  proviaions  of,  etc.;  addmg 
■nch  a  description  of  the  statute,  as  will  identify  it  wUh  con- 
venient certainty,  and  also  epecifjing  the  section,  if  penalties  or 
forfeitures  are  given,  In  different  aections  thereof,  for  different 
act*  nr  omissions. 

M..  IT. 


g  1S98  ACTION  FOR  PENALTY.  c.  10,  t.  4,  k.  8 

I  IBM.  Wliea  part  of  a  p**altr  BU17  fee  Te«OTe>e4. 

Where  r  statute  gives  a  pecuniary  penalty  or  forfeiture,  not 
exceeding  a  »pectGed  sum,  eu  action  mo;  be  maintained  to  rccoTer 
the  sum  at>ccified;  and  the  court,  jury,  or  referee,  b;  which  or 
b7  whom  the  fsBues  ot  tact  ore  tried,  or,  where  jvdemcnt  te  takn 
b;  default  for  failure  to  appear  or  plead,  the  dama«ea  are  ascer- 
tained, may  oward  to  the  plaintiff  the  whole  aatn,  or  SDch  a  put 
thereof,  as  he  or  it  deems  proportionate  ta  the  offence, 
a  B.  B.  480,  1  10,  imU  _,„ 


D,g,t,ioflb,GoogIe 


c.  18,  t.  4,  a.  4  ACTIONS  FOR  WRONGS.  ^g  ISW-IWB 

ABTIOLB  FOVRVB. 

Certain  aetioiu  toneoverdamagmforwrongM, 

•m.  18W.  OiTU  maa  crimlnit  noKcntUu  not  mernd, 

IMO.  Actloa  ror  (ulii(.  etc..   In  nima  ot  another.    Hide  iIn  •   bM^ 


it  b«  Dklntilotd. 

I  IIIW.  Oi-rtl  bbA  erlmlBsl  pv(M«enUa>B  not  mepare<> 
Where  the  violatiou  of  a  right  Bdmits  of  a  civil  and  also  ol  s 
ertmtDal  {woMcntioD,  the  ooe  la  not  metged  in  the  other, 
Oo.  Prao.,  I  1. 

I  IBOO.  AatlDB  for  anlBir<  etc.,  la  bbho  of  Knvtker.  Hado 
also    a    aUadA^vOBOT. 

If  a  perHon,  Texntlonslr  or  maliciously,  in  the  name  of  another 
but  without  the  tatter's  consent,  or  In  tne  name  ot  an  onknown 
person,  commencea  or  contlnQea,  or  cnueea  to  be  commenced  ot 
contiDQed.  an  action  or  special  pnxxedlng,  in  a  court,  ot  record, 
or  Dot  of  record,   or  a   special  proceeding   before  a  Judge  or  a 

tnstice  of  the  peace;  or  taken,  ot  caiiscH  to  be  taken,  any  proceed- 
ag,  in  the  course  ot  an  action  or  Bpecinl  proceedioK  in  such  « 
court,  or  before  sneh  an  officer,  either  before  or  after  judgment 
or  other  final  determination;  an  action,  to  recover  damages  there- 
for, mar  be  maintained  against  him.  by  the  adverse  party  to  the 
action  or  special  proceeding;  and  a  like  action  may  l>e  maintained 
by  the  person,  if  any,  whose  name  was  thus  used.  He  Is  also 
cnilty  of  a  nisdenteauor,  ponlsbable  by  imprisonment,  sot  exceed- 
Uig  six  months. 
S  B.  B.  UO,  i  1  (1  Edm.  ni).  fie«  PcDul  Code,  (  IM, 

I   IftOl.    Treble  and   otber    Increased    damas^a   to  bo  re- 
in an  action,   brought  by  Ibe  adverse  party,  as  prescribed  In 
the  laat  section,  the  plaintiff,   it  be  recovers   final  judffment,  Is 
entitled  to  recover  treble  damages.    In  an  action,  bronght  by  the 
person  whose  name  was  used,  as  prescribed  in  the  last  section, 
the  plaintiff  is  entitled  to  recover  his  actual  damages,  and  two 
bnudred  and  fifty  dollars  in  addition  thereto. 
Id.,  part  ol  I  I.      Sea,  also,  H  1020  aad  llSt.  >nte. 
I  1009.  Actios  for  eaaslBV  deatk  fer  BesllKOBOo,  ate. 
The  executor  or  administrator  of  a  decedent,  who  bas  left,  him 
or  her  surviving,  a  husband,  wife,  or  next  of  kin,  may  maintain 
an   action  to   recover  damages   for  a   wrongful  act,   neglect,   or 
default,   by  which   the  decedent's   death  waa   caused,   against  a 
natural  person   who,  ^r  a   corporation   which,   would   have  been 
liable  to  an  action  In  Tavor  of  the  decedent,  by  reason  thereof,  it 
death  had  not  ensued.      Such  an  action  must  be  commenced 
^within  two  yean  after  the  decedent's  death. 

L.  IMT  eh  no.  I  1  (4  Edm.  KB),  ind  ■  vortlaa  at  |  U  u  sni'd  bj  L.  IBtt, 
cb.  2K.  BOd  l>r  L.  ISIO,  eti.  JS  (7  Edu.  Ml).     Ote  I  W*. 


§§  l«»-08  ACTIONS  FOR  WRONGS.  c.  18,  t.  4,  a.  4 

I  100S>  Id.)  for  wkoae  keavflt. 

The  damngoi  recovered  in  an  nctlon,  brought  sa  pretciibed  tn 
the  last  Kctioti,  are  exclniiTelf  tor  the  bea«at  of  .the  decedent's 
LuBbnnd  or  wire,  and  next  of  kia;  and,  when  they  ore  collected, 
thejr  must  be  distributed  by  the  plsintiff,  at  If  they  were  mnlo- 
qiientlied  nHseta,  left  in  his  handB.  after  pnymeQl  of  all  debts, 
aud   expenses  of  adminlBtratlan.    But   the   luaHitill  mny  deduct 


therefrom  the  expcjises  of  the  action,  and  his  commissioiu  upon 
■esidne;  which  must  be  allowed  by  the  surrogate,  upan  notice, 
1  in  such  u  manner  aiid  to  such  persons,  as  the  surrogate 


deems  proper. 
L.  JMT,  eb.  too.  I  2,  as  im'd  bj  I.  1S4B  aM  UTO. 

f  IBM.   [Am'A,  1805.]    Id.)  Kmannt  mt  T*a«T*ry, 

The  damages  awarded  to  the  plaintiff  mar  be  ssch  A  snm  ■■  the 
Jury  upon  m  writ  of  Inquiry,  or  upon  a  trial,  or,  where  iisiie*  Ot  tact 
are  tried  without  a  Jury,  the  court  or  the  referee,  deems  to  be  a 
fair  and  just  compensation  for  the  pecuniary  Injuries,  resultlnf 
from  the  decedent  s  death,  to  tbe  person  or  persona,  for  vhoae 
benefit  the  action  Is  brought.  When  final  Judgment  (or  the  plala- 
tlEE  ia  rendered,  the  clerk  must  add  to  the  sum  so  awarded.  Interest 
thereupon  from  the  decedent's  death,  and  include  it  lu  the  JuU^ 
ment.  The  inquisition,  rerdict,  report  or  decision,  may  specify 
the  day  from  which  Interest  is  to  be  computed)  it  it  omits  so  to  do, 
the  day  may  be  determined  by  the  clerk,  upon  affidavits. 

Id.,  nmalader  at  I  3,  im-d  br  L.  IBW,  «h.  tH;  U  l«n>,  ch.  n  (T  Bdn. 
tei);  U  ISQE,  eta.  Mfl. 

■  190B.  IText  at  kin  AeaMed. 

The  term,  "  next  of  kin,"  as  n»i  In  the  foregoluK  aectloDs,  haa 
the  meaning  speciaed  in  aectlon  ISTO  ol  this  act. 

Om  t  ISm  urt*. 

I  1008,  Actlom  (AT  ■iBBder  •(  m.  wmua. 

In  an  action  of  slander,  brought  by  a  woman,  for  words  im- 
pntiDK  unchastity  to  her,  it  is  not  necessary  to  allege  or  prove 
special  damages.  If  the  plsintiff  is  married,  the  damage*  recov- 
ered are  her  separate  property. 

I..  ISTI,  cb.  aiB,  I  1  (B  Bdra.  ST).    Bh  |  400.  ant*. 

I  1907.  Wkcn  action  for  llb«I  eannot  be  Ban.l«t«lBed. 

An  action,  civil  or  criminal,  cannot  be  maintained  againat  a  r»- 
,  >rter,  editor,  publisher,  or  proprietor  of  a  newspaper,  for  the  pub- 
lication therein  of  a   *-"   --^  ' — "  "* i..ji-i-i    i-~i.. 

lative.  or  other  p 
actual  malice  in  d 


poi 
llci 


I  looe.  Tbe  last  section  qnallBed. 

The  last  section  does  not  apply  to  a  Ubel,  contained  in  th« 
heading  of  the  report;  or  in  any  other  matter,  added  by  any  per- 
son concerned  In  the  pnbllcalion;  or  In  the  r^mrt  of  any  thine 
said  or  done,  at  the  time  and  place  of  the  puUlic  ana  offidaj 
froceedlngs,  whldi  was  not  a  part  thereof. 


••„  18,  t.  is  a.  fi  ACTION  BY  ASSIGNEE.  f 

ARTICLE!  PIFTU. 

JUueellaneous  aetiotu  and  righta  of  aiAion, 

Bk.  1K«.  Wk*B    tniBtfena   of    eUlm    or    dBtnand    mxj    rac.    Rlctti   «f  «•• 

ISIO.   

Mil.  td-i 
ittis.  JoiLirmt 


I  IMS.  'Wbrn  trAnaferee  of  clnlm  or  demanA  mar  Boe. 
Hlar^t*  of  Aefendant,  etc. 

'Wbpre  a  claim  or  deiDHad  can  be  transferred,  the  tratMfer 
thereof  paaaes  an  Interest,  which  the  fraDBforce  may  enforce  \ij 
an  action  or  apecinl  proceeding,  or  inter|>oBc  (li  a  di'fence  or 
coanterclaim,  in  bis  own  came,  as  the  trnnsferor  might  hare 
done:  subject  to  any  defence  or  counterclaim,  cxiHliog  ngninBt  the 
tranaferor,  before  notice  of  the  transfer,  or  nuainst  the  trans- 
feree. But  this  section  does  not  applr,  where  the  rights  or  11a- 
UUties  of  a  party  to  a  claim  or  demand,  which  la  transferred,  are 
regulated  by  special  proTiilon  of  law:  nor  does  It  rarr  the  rlnbta 
or  liabilities  of  a  party  to  a  nefrotlBbte  instrument,  which  is  trana- 

S«  iDte,  I  E03. 

I  lOl*.  'Wbat  oIbIbib  or  druanda  nay  be  traasferred. 

Any  claim  or  demand  can  be  transferred,  except  in  one  of  tht 
following  cases; 

1.  Where  it  is  to  recoyer  damages  for  n  personni  injury,  or  (or 
a  breach  of  promise  to  mnrry.  (bvo  f  3343,  subd.  0,) 

2.  Where  it  Is  fonadnl  npon  a  erant,  which  is  made  void  by  a 


.    S.  Where  a  transfer  thereof  is  einressly  forbidden  by  a  stat- 
ute of  the  State,  or  of  the  United  States,  or  would  contravene 
pnblic  policy. 
S«  Co.  Proc..  (  111. 

I  1911.  lA.f  eanae  of  aetloa  for  osary. 

A  caase  of  action  to  cancel,  or  otherwise  nffect,  nn  inatmment 
exccated,  or  an  act  done,  as  aecurity  for  a  uanrious  loan  or  for- 
bearance, can  be  thus  tranaferrred,  where  tbe  instrument  or  act 
creates  a  specific  charire  upon  property,  which  is  also  trantiferrpd 
Ir  disaffirmance  thereof,  and  not  otherwise;  but,  In  that  case,  the 
tranaferee  does  not  succeed  to  the  right,  conferred  by  sintute 
upon  the  borrower,  to  procure  relief,  wltboat  paying,  or  oBering 
to  pay,  any  pert  of  the  sum  or  thing  loaned. 

I  IBU.  JadBHvat,  vrhra  asBlaraable. 

A  Judgment  for  a  aam  of  money,  or  directing  the  paymerrt  of 
a  nun  Of  money.  recoFered  upon  nny  cause  of  action,  may  be 
transferred;  but  if  it  ii  racated  or  reversed,  the  transfer  thereof 


DISCOVERY;  ON  A  BOND.         c  16.  t.  *,  a.  6 

,  uQlesH  tbp  Inltor  wbb  trona- 
TerfJ. 

I    1913.    [Am*d,   1886.]    Action  npon  JntlKment  rearalatcA. 

Except  Id  b,  case  where  it  is  olbenvise  speciallf  prescribed  io 
this  act,  an  nctiOD  uiKin  a  judgment  for  a  sum  of  mone;,  rendered 
in  u  court  of  record  of  the  State,  cnnnot  be  mnlDtained.  between 
the  originnl    parties  to  the  judgment,  uulesa,  either 

1.  Ten  fears  have  elapsed  since  the  doclketuig  of  such  judgment; 

2.  It  was  rendered  agningt  the  defendant  by  defanlt.  for  want 
of  nn  upi«arnuce  or  plending,  and  the  aummous  was  served  tipon 
him,   otherwise  tbau  personall?;   or 

3.  The  court  in  whioh  the  action  ig  brought  has  preTioaslj 
made  au  order,  grauting  Icafe  to  bring  it.  Notice  of  the  apirii- 
cation  for  such  an  order  niUHt  be  given  to  the  adverse  party,  or 
the  l>erson  proposed  to  be  mode  the  adverse  party,  personally, 
tmlew  it  salisfaetorily  aptiears  to  the  court,  tliat  personal  notice 
cannot  bo  given,  with  due  diligence;  In  whlcti  case,  potice  may  be 
given  in  such  a  manner  as  the  court  directs. 

CD.  FnK.,  I  TI.  L.  ISM,  cb.  GOB.  Is  eBcct  Bept.  1,  ISSa.  Set.  ■!».  I  SUM. 
p«t. 

I  1014.  AnolII>Pr   aetlaa  lor  dlHOT«Fr  Kboliiihed. 

An  action  cannot  be  maintained,  to  obtain  a  diseovery  nnd«r 
oath,  in  aid  of  the  prosecution  or  defence  of  another  action. 
Id..  I  SS0,  mm-i. 
I  IDIS.  Action  ap«n  k  peB«I  liond. 

A  bond  in  a  penal  sum,  execnted  within  or  without  the  State, 
and  containing  a  condition  to  the  effect,  that  it  la  to  be  void,  opon 

performance  of  any  act,  has  the  same  effect,  for  the  purpose  of 
maintaining  an  action  or  special  proceeding,  or  two  or  more  anc- 
cessive  actions  or  special  proceedings  thereupon,  as  if  it  cod- 
(ained  a  covenant  to  pay  the  sum,  or  to  perform  the  act,  speciGed 
in  the  condition  thereof.  But  the  damages  to  be  recovered  for  a 
breach,  or  successive  breaches,  of  the  condition,  cannot,  in  the 
aggregate,  exceed  the  penni  sum.  except  where  the  condition  Is  for 
the  payment  of  money:  In  which  case,  they  cannot  exceed  the 
pcnni  sum.  with  interest  thereupon,  from  the  time  when  the  de- 
fendant made  default  in  the' performance  of  the  condition. 

Sw  3  It.  a.  3&S.  It  12  (Bd  13  (2  Bdm.  SM}-.  alK  Z  R.  S.  STS,  KTB  (3  Edm. 
•92.  SM). 

I  191fl,  Aotl*a  br  anrftr  or  traatee  (o  rte^trr  om»ta,  ete. 

A  surely,  including  a  drawer  or  indorser,  maj  recover.  In  an  ac- 
tion against  his  principn);  and  nn  executor,  administrator,  or  other 
trusiM-.  may.  where  the  trust  estate  is  insutHclent  to  reimbarse 
him,  recover,  in  an  action  against  the  beneficiary  whom  he  repre- 
Bonts;  his  reaaonalile  conts  and  other  pxpenseo.  incurred  necea- 
aarily  and  in  good  faith,  in  the  prmiecntion  or  defence,  hy  the  ex- 
press or  implied  consent  nf  the  principal  or  beneficinry,  of  an  ac- 
tion or  special  proceeding,  relating  to  the  demand  secured,  or  to 
the  trust  estate,  aa  the  case  requires.  This  section  does  not 
afTert  any  special  agreement  relating  to  those  coats  and  expenaea. 

L.   1WR,   cb.   311,   {   g   (1   Edm.   18.1). 

I  1917.  Action  upon  loaf  acastlKMa  paper. 

Where  it  appears,  upon  the  trial  of  an  action,  that  a  negoti- 
able promiaaory  note  or  bill  of  exchange,  apon  which  the  action, 


c.  15,  t.  4, ».  6         DISCOVERT;  ON  A  BOND.  %  1916 

or  a  couDterclaim  Interpoaed  In  the  actioD,  is  fonnded,  was 
lost,  while  It  belonged  to  the  part;  claiming  the  amount 
due  thereupon,  he  may  prove  the  contents  thereor,  by  Pftrol 
or  other  aecondftir  evidence,  and-,  may  recover  or  tet  off  the 
amount  due  thereupon,  as  il  It  wns  produced.  But  (or  tnat  por- 
po«e,  he  must  give  to  tne  adverse  party  a  written  undertaking,  Id 
a  ■oni  fixed  by  the  judge  or  the  referee,  not  lens  than  twice  the 
amount  of  the  note  or  bill,  with  at  least  two  sureties,  Elpproved 
by  the  judge  or  the  referee,  to  the  effect,  that  he  will  indemnify 
the  adverse  party,  hie  heirs  and  personal  representatives,  againet 
any  claim  by  any  other  person,  on  account  of  the  note  or  blli,  and 
against  all  costs  and  expenses,  by  reason  of  tuch  a  claim. 

3  R.  S.  40a,  II  TE  ind  Tfl  (2  Edm.  US). 

I  1V18.  Xke  Inat  leetlaB  ««aliaMi. 

Bnt  where  an  action  Is  proaecuted  or  defended  by  the  people 
of  the  State,  or  by  a  public  officer  in  their  behalf,  the  people, 
or  the  public  officer,  may  prove  the  eontents  of  a  lost  note  or 
hftl  of  eichsnge,  by  parol  or  oilier  secondary  evidence,  and  may 
recover  or  set  off  the  amount  due  thereupon,  without  giving  any 
■ecarlty  to  the  adverse  party. 

■m  l.  isBS,  cb.  ee;  a  r.  a.,  stb  ta..  m  t*  Edo.  md). 

Bill 
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S§  l«»-ai  AGAIN8T  ASSOCIATIONS.  c.  16,  t.  5, ».  1 

niUE  V. 

Other  ftctlona  by  or  t^Ainat  pkrticulftr  putiM. 

Article  1.  AcHaa   by  oc  (gilnit   in  DDlnnirpanCel  BnoclBtloD. 

%  Action  t^  or  jpilmt  ccrt^Ln  countrp  town,  and  mflDMpdl  offlwra, 
S.  Aitloai,  iDd  rtjhit*  oC  leUon,  nKBUKt  uKl  betHMo  Joint  Aeliltn. 

ARTICI^  FIBBT. 

Motion  &v  or  a^ttwt  on  vninoorporaled  tHtadation. 

Bm.  IS19.  Actloiii,  elc.  br  or  inlnat  ■■mclBtloni  of  Kien  or  more  nnoni. 
1B20.  Pt«eH]liwi   In   «»   o?  d«tb,    fto, 
lOSl.  Effect  of  }uil;ment;  execution  tbereapon^ 

1S23.  3^1*  *rilcle  wrmlnl?^!'  trffect  upm  itXiiU  o[  llmlUthHU. 
UM.  Wbtn  obJenloD  at  mlnomer,  etc.,  of  paltln  not  aTllHMe. 

I  iBJft.  lAWd,  1900.]     Actions,  etc.,  fey  or  askliwt  aiMtol*- 
tloD*  of  ncvcii  or  more  pereonv. 
An   acdon   or   special   proceedinK  mar   be   maintBiaed,   bj  tiM 

fireBideot  or  treaaucer  of  an  unincorporated  Bssociation,  cguaUt- 
Qg  of  9e»eD  or  more  pereooH,  to  recover  any  property,  or  upon 
an;  cause  of  action,  for  or  upon  which  all  the  asBoclateB  may 
maintala  such  an  actioc  or  special  proceeding,  by  reason  of  their 
Interest  or  ownership  therein,  either  jointly  or  la  common.  An 
action  may  likewise  be  maintained  by  such  president  or  treas- 
urer to  recOTCr  from  one  or  more  meoibers  ot  such  associatJon 
his  or  their  proportionate  shsre  of  any  moneys  lawfully  ex- 
pended by  sncti  association  for  the  beneSt  of  snch  associates, 
or  to  enforce  any  lawful  claim  of  snch  asBociation  against  such 
member  or  members.  An  action  or  special  proceeding  may  be 
maintained,  against  the  president  or  treasurer  of  such  an  asso- 
ciation, to  recover  any  property,  or  upoD  any  cause  of  action, 
for  or  upon  which  the  plaintiff  may  maintain  such  an  action  or 
•pecial  proceeding,  against  all  the  associates,  by  reason  ot  their 
interest  or  ownership,  or  clsim  of  ownership  therein,  either 
jointly  or  in  common,  or  their  liability  therefor,  either  Jointly  or 
severally.  Any  partnership,  or  other  company  of  person^  wbicb 
bas  a  president  or  treasurer,  is  deemed  an  aetociatloa  within  the 
meaning  of  this   section. 

L.  IMS.  rb.  2M.  i  1;  B  R.  8..  Eth  ed..  TTT  (4  Sdm.  SBO):  L.  18B1.  tb.  4H; 
B  R.  8.,  Mh  ed.,  T;8  14  Edm.  SOI).     See  |  MS.  aDle.     1,.  IMO,  cb.   IM.     In 
effect  Sept.    ],    1S00. 
I  IftSO.  ProceedlBKB  Id  CBBe  of  dnth,  etc. 
The  death  or  legal  incapacity  of  a  member  of  the  association 
does  not  affect  an  action  or  special  proceeding,   brought  as  pre- 
scribed in  the  last  section.    If  the  officer,   by  or  against  whom 
it  is   brought,   dies,   ia   removed,   resigns,    or   becomes  otherwise 
incapacitated,  during  the  pendency  thereof,  the  court  mast  make 
an  order,  directing  it  to  be  continued  by  or  against  his  successor 
In  office,  or  any  other  officer,  by  or  against  whom  it  might  have 
been  originally  commenced. 
Id.,  It. 
I  19Z1.  [An'd,  l(t&8.]    B«eot  ot  JadBvcBti  exBontlOB  tbev«- 


AOAWST  A8BOCIATION8. 


rMl.    Where  sach  a  judgment  is  for  a  ium  of  n 
tion    1b       '    ■'  - 

ciatJoii,   or  owned.   Jointly   i 
thereof. 

L.  IBM,  ^.  »,  I  1.    Sm  0  9  in  11.    L.  iaM,ch.Ma.    [m  lOMt  Oin.  I.  MM. 

I  1933.  ■abneqaavt  acUBn  «c«l»at  ncBiilMira. 

Where  Hn  action  has  been  bronfht  Hgatnat  an  offlcer,  or  a 
coanterclalm  has  been  made,  io  an  action  brought  b;  an  ofBcer, 
as  preB^ribed  In  the  last  three  sectioDs,  another  action.  Tor  the 
same  cariBe,  Ehall  not  be  brought  sgaiinrt  the  members  of  the 
aasDciation,  or  any  ot  them,  until  after  final  judgment  in  the  llrat 
anion,  and  the  retnrn,  whoUy  or  partly  unaatisfled  or  uneze- 
cnted,  of  an  execution  issueil  thereupon.  After  auch  a  retnrn. 
the  party  In  whose  favor  the  eiecutlon  waa  iHBoed,  may  malutaln 
an   action,   aa  follows: 

1.  Where  be  was  the  plaintiff,  or  a  defendant  recoTering  npon 
a  counterelarm,  he  may  maintain  an  action  against  the  members 
of  the  association,  or,  in  a  proper  case,  against  any  of  them, 
aa  if  the  firat  action  hnd  not  been  brought,  or  the  counterclaim 
had  not  been  made,  as  the  caae  requires;  and  he  may  recoTer 
therein,  as  part  or  his  damages,  the  coats  of  the  first  action,  or 
BO  much  thereof,  aa  the  sum,  collected  by  virtne  of  the  eieeatioa, 
waa  Inauffldetit  to  satiafy. 

Z.  Where  ne  waa  a  defendant,  and  the  caae  Is  not  within  sub- 
division first  of  this  section,  he  may  maiDlaiu  an  action,  to  re- 
cover the  suQi  remaining  uncollected,  against  the  persons  who 
composed  the  association,  when  the  action  afrainst  hfm  was  com- 
menced, or  the  anrrlTOTB  of  then. 

But  this  seetion  does  not  *ffect  the  right  ot  the  peison.  Id 
whose  favor  the  judgment  In  the  first  action  was  rendered,  to 
enforce  a  Inind  or  nnderta1<ing,  given  In  the  course  of  the  pro- 
ceedings therein. 

I>art  or  Id ,  I  1.  HB-d;  h,  in.  eh.  Ht. 

I  IWn.  Tkla  article  permlsBiTei  eSeet  iiv»n  alBtate  of 
limtmtloas. 

This  article  does  not  prevent  an  action  from  being  brought 
by  or  againxt  all  the  members  of  an  association,  except  as  pre- 
scribed in  the  last  section.  Where  an  action  is  brought  against 
the  metabers  of  the  aaaociation,  as  prescribed  in  aubdivision  Brat 
of  the  laat  section,  the  time  between  the  commencement  of  the 
action  by  or  against  the  offlcer,  and  the  return  of  the  first  execn- 
tion  issued  upon  the  final  judmnent  rendered  therein,  is  not  a 
part  of  the  time  limited  b;  law,  tor  the  commencement  of  the 

Set  I  «w.  uta. 

I  1924.  Wkea  objMtlMI  «f  ■tlMftOMrv.  Bte.,  «f  vartica  ■•( 
•riUUbie. 

Bection  1813  of  ibis  act  applies  to  an  action  brought,  as  pre- 
scribed in  the  last  section  but  one,  against  the  members  of  anr 
association,  which  keeps  a  book  for  the  entry  of  changes  in  the 
ntHnbarsblt)  of  the  association,  or  the  ownership  of  its  property 
and  to  each  book  so  kept. 
•m  L.  1M»,  a.  ur,  1 1  (7  Mm.  «»  ■!»  tl  ISU,  uta,  ud  IM,  poM. 

nr 
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AHTICLn  BIKJOlm, 


T  against  oertain  oowily,  touiti,  and  municipal  oJ^Qirs. 


i  ivas.  [Am-a,  IS&a.]  Action  br  >  tas  psrer  «calBBt  ■ 
pnlillc  oWcer. 

An  action  to  obtain  a  judgment,  preventing  waste  of,  or  Injurr 
to,  the  cBtate,  funds,  or  other  nroperty  o(  a  county,  town,  city  or 
Incorporaleil  village  of  the  State,  may  be  maJntaiued  agiUnst 
any  ofDcer  thereof,  or  any  agent,  comoiiBsioiier,  or  olLer  person. 


actiug  In  ita  behalf,  either  by  a  citizen,  resident  Uterein,  or  by 
corporatiou  who  in  asHessed  tor  aod  in  liable  to  pay,  or,  withl 
one  year  before  the  commencement  of  the  action,  oas  paid, 


therein.  Thia  section  does  not  affect  any  right  of  action  in  favor 
of  a  county,  city,  town,  or  incorporated  Tillage,  or  aiiy  public 
offlcer. 

L.  W),  oil.  i«1.  I  I  (»  Bdn.  N*);  L.  Mi,  cb.  901. 

I  1«M.  [Au-d,  18»T.]  Acttoaa  by  0*M>1b  BpcclCed  oMeera. 

An  action  or  special  proceeding  may  be  maintained,  by  Ch« 
trustee  or  truHteee  of  a  Bchool  diitrict;  the  oferseer  or  overfleera  of 
the  poor  of  a  village,  or  city;  the  county  superintendent  or  super- 
intendpnls  of  the  poor;  or  the  superTisors  of  a  county,  upon  a 
contract,  lawfully  made  with  those  officers  or  their  predeceuora, 
in  their  ofUcial  capacity;  to  enforce  a  jiabllity  created,  or  a  duty 
enjoined,  by  law,  upon  those  officers,  or  the  body  represented  by 
them;  to  recover  a  penalty  or  a  forfeiture,  given  to  those  offlcers, 
or  the  i>ody  represented  by  them;  or  to  recover  damages  for  an 
injury  to  the  property  or  rights  of  those  officers,  or  the  body 
represented  by  them;  although  the  cause  of  action  accrued  before 
the  commencement  of  their  term  of  office. 
1  R.  S.  «S,  I  n  (J  Mm.  IH);  L.  IWT,  ch.  9DJ.    In  aBtct  Bept.  1,  \m. 

I  182T.  Actlona  asalnal  aveh  olBoera. 

Ad  action  or  special  proceeding  may  be  maintained,  agBlnst  gaj 
of  the  offlcem  speciGeu  in  the  last  section,  upon  any  cause  of 
action,  which  accrues  against  tbem,  or  has  accrued  against  their 
predecessors,  or  upon  a  contract  made  by  their  predecessors  in 
their  official  capacity,  and  within  the  scope  of  their  authority. 

14.,  I  M. 

I  1028.  TKe  l>Bt  tw«  acetlaaa  «naUaed. 

The  last  two  sections  do  not  apply  to  a  case,  where  it  ts  spe- 
cially prescribed  by  law,  tbst  an  action  may  be  maintained,  ly 
or  against  the  body,  represented  by  an  offlcer  designated  in  tfaosv 
sections;  but,  in  such  a  case,  the  prosecution  or  dtfenee  of  tha 
action,  as  the  case  may  be,  must  be  condactad  b7  tha  p«TMtia 
then  in  office,  who  lepreeent  that  body, 

dm,-,;.^:^,  Google 


e.  IS.  t.  &,  a.  2  AQAINBT  OFFICBBS.  ||  192&-S1 

I  1BX4.  DcalBBBitlaa  of  aavta  ntaega  la  the  aanimoBa,  ete. 

In  &D  action  or  Bpecial  prooealiiiK,  bronKbt  panuDnt  to  section 
1936  or  ftecUoD  19ZI  of  this  act,  the  officer,  b^  or  agalnat  whom 
It  li  broDght,  must  be  deBcribcd  in  the  aummona,  or  other  proceM 
by  wlilcb  It  is  commenced,  and  in  the  Bubaptnient  proceedings 
tberein,  by  his  Individual  name,  n'ith  the  addition  of  hia  offlcial 
title.  An  objection,  jcrowinE  ont  of  nn  omission  to  join  an; 
officer,  who  onght  to  be  joined  with  the  others,  must  be  taken 
by  the  answer,  or,  in  a  apecial  proceeding,  before  the  cloae  of  the 
case,  on  the  part  ol  the  defendant:  otherwise  It  ti  waived. 

Id,.  11  08,  sa  iDd  90.  sm'a  ind  Fansolldalcd. 

I  lOSO.  BBeecHor  hkt  k«i  mbaHtBtedU 

In  such  an  action  or  special  proceedinK,  the  court  must,  In  a 
proper  ease,  eubatltute  a,  aucceaaor  in  ofGce.  in  place  of  a  person 
made  a  party  in  bis  official  capacily,  who  lias  died  nr  cea«ed  to 
bold  offlee;  bnt  aneh  a  saecexflnr  shall  not  be  unhstitiitcd  na  n 
defendant,  without  his  consent,  nnleaa  at  least  fonrteen  days* 
notice  of  the  application  for  the  sabetitutlon,  has  been  perBOuallj 
Served  npoa  him. 

Id.,  li  100  iDd  101.   im-d. 

I   1&31.  'Wken  ezeeBtloa  asBlBut   oflleer  *Ot  to  !■■«•. 

An  execution  cannot  be  issued  upon  a  judgment  for  a  sum  of 
money,  rendered  agnlnst  nn  officer  in  nn  action  or  spetlal  pro- 
ceeding brought  by  or  ngninst  him,  in  his  official  capacity,  pursu- 
ant to  this  article;  except  where  it  is  rendered  aeninst  the 
tmslee  or  trustees  of  a  school  district,  or  the  commissioner  or 
commisaionets  of  highways  of  a  town.  Id  either  of  those  cases, 
an  eiecution  mny  be  issued  ngnlnat  and  be  collected  out  ol  the 

EropertT  of  the  officer,  and  the  snm  coltected  must  be  allowed  to 
im,  in  the  settlement  of  his  official  accounts,  except  as  otherwise 
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AHTIOIiB  THUUI. 

AeHtma  <md  HffiiXa  ^  ooHon  agairui  owd  behMni  foint  AWdtk 


0M,  IBIl.  indrmaDl  ■(■IdsI  ddCDOuit*  JoInU;  IdObIiU^   wbw   kU  an  I 


puKnallf  ■upiMoailt 


Joint  dabloi*  mi 
8*ll*l7lnE  Jadfmi 
Blsbti  d7  tba  i< 
Artloo  (gilBat 


I  198B.  Jndsmcnt  aKotTuit  delendAnta  Jointly  IndekleA, 
irlien   all  «rc   Bvt   aeFred. 

In  an  action,  wherein  the  complaint  dcmaDilB  judgment  for  a 
mm  of  moQe;  agnlmit  two  or  more  dtfendanta.  alleged  to  be 
jointly  indebted  upon  contract,  if  the  emnmonB  ia  served  upon 
one  or  more,  but  not  npou  all  of  the  defendants,  the  plaintiff  mu 
proceed  against  tiie  defendant  or  defendanls,  uaon  whom  It  la 
served,  nulesa  the  court  otherwise  directs;  and,  If  he  recover*  finaj 
jiidgioeiit,  it  may  be  taken  agaiost  all  the  defendants  tbus  jointly 

Ca.  Froc.,  |  IM,  nbd.  1.    Be«,  alw,  1  103a,  port. 

I  toss.  BSeot  of  ascli  JadVMemt. 

Such  a  judgment  is  conclusive  eTldence  of  the  liabtnty  of  eadi 
defendant,  upon  whom  the  Bummons  was  personailr  served,  or 
who  appenred  in  the  action.  Whwe  it  is  tak^n  aKainst  a  defend- 
ant, upon  whom  the  BUmmons  was  scrvecl  by  publication,  or  with- 
out the  State,  porsuant  to  an  order  for  that  pnrpoae,  it  has  the 
effect  as  agninst  thnt  defendant,  specified  in  section  445  of  this 
act.  Ab  against  sucli  a,  defendant,  who  is  allowed  to  defend  after 
judgment,  or  as  against  a  defendant  not  summoned,  it  la  evidence 
only  of  the  extent  of  the  plnintiff's  demand,  after  the  liability  o( 
that  defendant  has  been  established,  by  other  evidence. 

3  R.  S.  BTT,  I  £  (3  Edm.  set).    8w  1  12T8,  ants. 

I  1934.  ExeCBtfOBt  indomement  tli«Teiipo». 

An  eiecutlon  upon  snch  a  judgment  must  be  iBBued,  in  form, 
BgalDBt  ail  the  defendants;  but  the  attorney  tor  the  judgment 
creditor  must  indorse  thereupon  a  direction  to  the  sheriff,  contain- 
ing the  name  of  each  defendant,  who  was  not  summoned,  and  re- 
stricting the  enforcement  of  the  execution,  oa  prescribed  in  the 
next  section- 
Id.,  I  8. 

I  lOSD.  BOTT  «olIeetcd. 

An  execution  against  the  person,  issued  upon  such  a  judgment, 
shall  not  be  enforced  BKninst  the  person  of  a  defendant,  whoae 
name  is  so  indorsed  thereupon.    An  execution  against  propertr. 


c.  ir..  t.  Ti.  a.  3  JOINT  DEBTORS.  If  l»a6-tl 

hsued  upon  sui-h  a  jadtctneat.  Rbnll  not  he  levied  upon  tbe  iole 
propiTtj-  o(  sueh  a  defendant:  but  it  may  be  collected  out  of  per- 
sonal property  owned  by  him,  jointly  with  the  other  detendautg, 
who  were  unmmonpd.  or  with  any  of  them;  nnd  out  of  the  real 
and  p4>rw)DKl  propertr  ol  ttae  latter,  w  of  any  "t  tkem. 

a  K.   S.   37T,    I  4. 

I  163<l>  Jndanent,  Iiavr  doekefedi  cfleel  of  4ool[clla#. 

Where  a  judgment  luu  been  taken,  as  prescribed  in  section  1082 
of  tbia  act,  the  clerk,  with  whom  the  judgment-roll  ii  filedi  muit 
write  upon  the  docket,  opposite  or  under  the  name  ol  each  deteud- 
ant,  npon  whom  the  iuniuiona  woe  not  aerved,  the  words,  "  not 
■ummonedi  "  and  a  like  entry  muit  be  made  by  eacb  county  clerk, 
with  whom  the  judgment  is  afturwarda  docketed.  The  judgment 
does  not,  by  Tirtne  of  its  being  docketed,  hind  aJiy  real  proiier^, 
or  chattel  real,  owned  by  such  a  defendant.  But  tbis  section  doea 
not  affect  the  plitiutiff  a  right  Qt  action,  to  charge  the  judgment 
upon  any  real  property. 

I    1SS7.   AelloB     to     ctaarce     defeadaata     af>t     persaaally 

After  tbe  recovery  of  a  judgment  against  joint  debtors,  as  nr«- 
Rcritfcd  In  section  1&S3  of  this  act,  an  action  may  be  maintalneo  by 
the  judgment  creditor,  against  one  or  more  of  the  defendants, 
wlio  wefe  not  anmtuoned  in  the  orlsinal  action,  to  procure  a 
judgmetit,  charginc  bla  or  their  property  with  the  sum  remaining 
tupaid  upon  the  onglnai  Jodgweiit 
Oe.  Proc.,  I  are, 

I  laas.  C*HplMlnt  Id  aaek  ae(l*a. 

Tbe  complaint  in  such  an  action  muat  be  verified;  must  contain 
an  allegation  that  the  judgment  has  not  been  paid;  and  must  ttat« 


claims,  which  he  mlKbt  Jiare  made  in  the  origioal  Bctioa,  if  the 
■amnions  therein  had  been  served  upon  him,  when  it  was  first 
an-ved  npon  a  defendant  jointly  indebted  with  him-,  objectione  to 
the  Judgment;  and  defences  or  counterdainu,  wbkn  have  arisen 
■Ince  It  waa  rendered. 
Id..  I  S79,  am'd.    Bh  I|  4IB  lod  B3S,  lote, 

I    1040.    PmTtBloaal    renedtes. 

For  tha  purpoae  of  obtaining  on  order  of  arrest,  an  injunction 
order,  or  a  warrant  of  attachment,  the  action  is  rexarded  as  being 
founded  upon  the  contract,  upon  which  tlie  orlgioal  judgment  was 
fecovered. 

I  IMl.  Ja«vmeBt. 

Wttere  the  judgment  Is  in  favor  of  the  plaintiff,  it  must  de- 
termine the  sum  remaining  unpaid  npon  the  original  judgment; 
and  it  may  Iw  docketed,  and  an  execution  may  be  issued  there- 
apon,  as  if  it  was  a  judgment  for  the  sum  so  remaining  unpaid, 
•ad  ilie  costs.  If  any.    Costs  must  be  awarded,  aa  It  tne  action 
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wai  bronght  npoo  the  origiosl  contract,  «nd  the  ■am  a 
ins  unpaid  baa  been  recovered  therein. 

Co.  Prac.,  I  S80,  aiii'a. 


A  joint  debtor  may  make  a  aeparate  composltian  with  hia 
creditor,  as  prescribed  in  this  aection.  Such  a  conipositlou  dis- 
chargea  the  debtor  making  it;  and  him  only.  The  creditor  must 
execute  to  the  compounding  debtor  a  release  of  the  Indebtednesa, 
or  other  inatriiment  eionerating  him  therefrom.  A  member  of  a 
partnership  cannot  thua  compound  for  a  '^jortnership  debt,  nntll 
the  partnenihtp  has  been  dlsBOlved  by  mutual  conicnt  or  otherwise. 
In  tTiat  cose  the  instrument  must  release  or  exonerate  hiuj,  tiam 
all  liability,  incurred  by  reason  of  his  connection  with  the  pnrtner- 
ihip.  Au  tuBtrument,  HpeciGed  in  this  section,  does  not  impair 
the  creditor's  right  of  action  against  any  other  joint  debtor,  or  his 
right  to  take  any  proceeding  against  the  tatter;  unless  an  intent  ta 
release  or  exonerate  him,  appears  affirmatively  upon  the  face 
thereof. 

L.   1S3S.   cb.  2ST,  ;|  1  and  B  and  part  oC  |  2,   iiu'd;  U  1B4B,  ch.  SM  <• 

I    1048.    SKtlafylns   IndsncMl. 

An  instrament,  specified  in  the  last  section.  Is  deemed  a  satis- 
taction-ptece,  for  the  purpose  of  discharsing,  as  prescribed  In  teo- 
tion  1260  of  tbis  act,  the  docket  of  a  judgment,  recovered  upon  an 
indebtedness  released  or  discharged  (hereby,  as  far  as  the  judgment 
affects  the  compounding  debtor.  Where  the  docket  of  a  judgment 
is  discharged  thereupon,  a  speeial  entry  must  be  made  upon  tbs 
docket,  to  the  effect,  that  the  judgment  is  satisfied,  as  to  tbe 
compounding  debtor  only. 

P*rt  of  id.,  I  2.    Sm  I  laao.  inla. 

I  1844.  BtKtatB  of  the  debtors  BOl  releBsed. 

Where  a  joint  debtor  has  thus  compounded,  e.  j<dQt  debtor, 
who  has  not  compounded,  may  make  any  defence  or  counterclaim, 
W  have  any  other  relief,  as  against  the  creditor,  to  which  he  would 
have  been  entiticd,  if  the  eompoaition  had  not  been  made.  He 
may  require  the  compounding  debtor  to  contribute  his  ratable  pro- 
portion of  the  joint  debt,  or  of  tbe  partnership  debts,  as  tbe  case 
mar  be,  as  if  the  latter  had  not  been  discharged. 

Id..  H  S  sod  4- 

I  104S.  Aotlon   ■.■■Inst  persoaa  tngttgtd  tm  tmasporta- 

tlOH. 

In  au  action  brought  against  one  or  more  persons,  engaged  aa 
a  joint-stocll  association,  partnership,  or  otherwise,  in  the  period- 
ical transportation  of  pasBcnsers  or  property,  an  objection  to  any 
o(  the  proceedings  cannot  be  taken,  by  a  person  properly  made  a 
defendant,  on  the  ground  that  the  piaintin  had  joined  with  him, 
as  a  defendant,  a  person  not  jointly  engaged  with  bim  in  that  busi- 
ness, or  on  the  ground  that  the  plaintiff  has  failed  so  to  join  with 
a  person  so  jointly  engaged:  unless  the  persons  so  engaged  have 
at  least  thirty  dajs  before  the  commencement  of  the  action,  filed 
In  the  clerk's  office  of  each  county,  in  which  they  transport  pas- 
■engera  or  yreperty,  a  statement  sbowteg  the  oame*  of  all  ot  tb^p. 


c.  15,  t.  5,  a.  3  JOIXT  DEBTORS.  If  1946-47 

A  statement  bo  filed,  \a  cODtlnaive,  for  the  pnrpoMS  specified  in 
thia  section,  as  sRsinat  tbe  persons  aiitiK  it,  nntil  thirty  dajB  after 
nliofT.   ip   like   manner,   n   new   statement,   showing   a   chance  ol 
interest. 
-    I.  U3S.  Fk.  MS  (4  Kita.  ttl).  noi'd. 

Wher«,  for  any  caDS«,  one  or  more  partners  have  not  been  lotned 
as  deleDdsnta  in  an  action  upon  a  partneraMp  lisbillty,  ana  SimI 
Judgment  has  been  taken  against  tbe  persona  made  defendantB 
therein,  the  plaintiff,  ir  the  Judgment  remains  nnsatisfied.  mar 
maintain  a  separate  action  upon  tbe  same  demand,  against  eacQ 
iMuitted  partner,  setting  forth  in  the  complaint  tlie  fuels  soeclfied 
In  tbli  section,  as  well  as  tb«  facta  constitiitliu;  his  ^.auBe  of 
actton  upon  the  demand. 
Co.  Prae..  I  ua,  nbd.  4,  >u'd. 


tbe  bnsineB8,  the  court  may,  in  its  discretion,  by  order,  authorize 
tbe  partnership  baslness  to  be  continued,  during  the  pendency  of 
the  action  by  one  or  more  of  tbe  pArtaers,  npon  their  executing 
kud  filing  with  the  clerk  an  undertaking,  in  such  a  sum  and  with 
■vch  anretiea  aa  tbe  order  (irescribeB,  to  tbe  effect  that  they  will 
obey  all  orders  of  tbe  court,  in  Ibe  action,  and  perform  all  things 
-fhfch  t'     ■    '  - - -       '^'- ' 


which  tike  Judgment  therein  requires  them  to  perfonn.  The  eonrt 
tnar  impoM  sncb  other  conditions  as  it  deems  proper,  and  it  may 
in  itB  discretion  at  any  time  thereafter  retjuire  a  new  nndertaking 
to  be  given.  The  court  mar  also  ascertain  tbe  value  of  the  part- 
nenhip  property,  and  of  tSe  interest  of  the  reHpective  partners 
by  a  Inference  or  other^ae,  and  may  direct  an  acconnting 
bet*een  any  of  the  partners;  and  the  judgment  may  make  » — '■ 


EoTisIon    for   the   payment  to   the   retiring   partners,    for   their 
tereat,  and  with  inspect  to  the  righta  of  creditors,  the  tltls  to  th' 
partnership  property,  and  otherwise,  aa  Justice  requires,  witn  « 


wMiont  the  appointment  at  a  rec^ta,  or  a  sale  of  the  putaer' 
ahip  propeitj. 


D,g,t,ioflb,GoogIe 
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CHAPTER  XVL 

Actions  in  Behalf  of  the  People  and  Special  Proceed- 
ing:s  Instituted  in  Thwr  Behalf  by  Skate  Writ 

TITLB    I.—AoUmi  I>  Btkalt  oT  tha  pM^b. 
nm  U— iTMlal  PiwoHllMi  laitlUtM  ky  SIMa  Writ. 
TITUB  L 
Actiona  in  behalf  of  tlie  people. 

Aitlcia  1.  ActlDO  (txlDit  the  ninnier  or  id  aBl«  or  rnscbba. 
S.  AcUDa  to   TsciilB  lelten-pXent, 
■.  AEtkH    ror   *    Dm,    pnultr   or    tortaltan,    ot   «Bn    k    tatMM 

4,  CeriAiD   ACIIODA,    fouaded    Dpon   tbo  Bpollatlon,   or  otbef   mluppiv- 

vrlAtloB  oC  public   propanj. 

5.  Anton  to  ncoTit  pivpcrtf  HchaitHl.  or  lorfaiicd  tor  ttMMu. 

8.  UUcMaiwaiu  pnTlilou  relitlPf  to  aetlou,  etc.,  U  twbllt  et  tk* 


^^etton  offaJTMf  the  vaurper  of  an  office  orftaneMae. 

IMS.  AttanwT-lenenl  Bir  nilDtalD  artioD. 

1MB.  Procndllwi  trbta  ronpUlat  unaB  rlalitral  tncoBtKBl. 

ISOl!  AuumplloD  at  OBce  bV  penoo  eotltlcd. 
IWt.  Pn>ce«dlB(i  to  obtalD  book!  and  papcra. 


I  1948.  AttOFBrT-veneral   mmT  mntntatn  aetlvB. 

The  attome^-general  may  maintala  an  actioD,  upon  Ua  own 
iDformHtlon,  or  upon  tbe  complaint  of  a  private  person,  in  eitlier 
of  the  following  caaea: 

1.  Against  a  person  who  nBorpii  intrudes  into,  or  unliLivtullj 
holds  or  exercises  within  the  State,  a  traachlBe  or  a  public  office, 
civil  or  military,  or  an  office  in  a  domestic  corporation. 

2.  Against  a  pnblic  officer,  civil  or  miiitar;,  who  has  done  or 
•uGTered  an  act,  which  bj  law  works  s  forfeiture  of  hie  office. 

3.  Against  one  or  more  persans  who  act  as  a  corporation, 
within  the  State,  without  beluB  duly  incorporated;  or  exercises 
wKhin  the  State,  any  corporate  riithtB,  privileges  or  francblses, 
not  granted  to  them  by  tlie  law  of  the  State. 

4.  [Added,  1896.]  Against  a  foreign  corporation  which  exer- 
cises within  the  etnte  sny  corporate  rights,  privileges  or  fran- 
chises, not  granted  to  it  by  the  law  of  this  state;  or  which  within 
the  state,  has  violated  any  provision  of  law,  or,  contrary  to 
Taw.  has  done  or  omitted  any  act.  or  has  exercised  a  privilege 
or  franchise,  not  conferred  nix>n  it  by  the  law  of  this  atate,  where, 
in  a  similar  case,  a  domestic  corporation  would.  In  accordance 
with  section  seventeen  hundred  and  ninety-eiitht  of  this  act,  be 
liable  to  an  action  to  rncate  its  charter  and  to  annni  Its  existence; 
or  whifUi   "xerciaen  within  the  state  any  corporate  rights,  prlvl- 


OF  THB  PEOPLE.  9%  lMt-58 

1   a   manner  coBtntir   to  the  public  poHcf 

Co.  Piuc..  I  M2j  a  n.  S.  HI,  I  3s  (1  turn.  SM);  L.  use,  eb.  ses.  la 
tttaet  iltj  38,  18M. 

I    lOMt   Pro««e«l>aa     wk**     OMnpIalB*     sshcb     rlsktfal 

la  aa  action,  brongbt  as  preicribed  In  tbe  last  (ectloo,  for 
DBDrpIiig,  inttudiug  into,  unrawfull?  hoMiiiK  or  ezercimns  an 
office,  tbe  aftoriie? -general,  bealdes  stating  the  cause  o(  actifn 
in  the  complaint,  maf,  in  bis  JiBiTetloa,  set  forth  therein  the 
name  of  the  person  rightfullr  entitlnl  to  the  offioe.  Rod  the  facta 
ahowlng  his  lisht  thereto;  and  thereupon,  and  npon  proof,  hj 
aflidaTlI,  that  the  defendant,  by  means  of  bin  usurpation  or 
IntmBioD,  has  received  any  fees  or  cmoinmentg  belonging  to  tbe 
office,  an  order  to  arrest  the  defendant  may  l>e  granted  by  the 
court,  or  a  judge.  The  proTlslons  of  title  first  of  chapter  seventh 
of  this  act  apply  to  such  an  order,  and  tbe  proeeedinKs  thereapoii 
and  subsequent  thereto,  except  where  special  proTtston  is  other- 
wise made  in  this  title.  For  that  purpose,  the  order  )s  deemed 
to  haTe  been  made  as  prescribed  in  section  510  of  this  act.  Judg- 
ment may  be  rendered  npon  tbe  right  of  tbe  defendnnt,  and  of 
the  party  so  nlleged  to  tie  entitled;  or. only  upon  the  right  of  the 
defendant,   as  justice  requires. 

Co.  Pkk.,  U  UO  iDd  US;  X  R.  8.  Ui.  tl  W  »id  31  (Z  edm.  BOB).  aD'A 

I  ISKO.  AcUoM  triable  br  Jarr- 

An  action  brongbt  as  prMcrit>ed  in  this  article  Is  triable,  of 
conrae  and  of  right,  by  a  jury,  in  like  manner  as  If  it  was  an 
actioB  apeclfied  in  section  96S  of  this  act,  and  wltbont  procuring 
an  order,  as  preveribed  In  section  9T0  of  this  act. 

I  19S1.  AaavBiptliiB  of  oSce  by  peraoa  cBtltlcA. 

Where  final  judgment  ia  rendered,  apon  the  right  and  In  favor 
of  ttie  person  so  alleged  to  be  entitled,  he  may.  after  taJdnx  the 
oath  of  office,  and  giving  an  official  bonii.  as  preseribed  by  law, 
take  npon  himself  the  execution  of  tbe  office.  He  must,  imme- 
diately thereafter,  demand  of  the  defendant  in  the  action,  de- 
livery of  all  the  books  and  papers  in  the  custody,  or  tioder  the 
control,  of  the  defendant,  belonging  to  the  office  from  which  the 
defendant  h£u  been  so  excluded. 

Ca.  FcK.,  1  431;  2  R.  S.  IW2,  I  32  {1  Edm.  «oa). 

I  IBKL  PaoeacAliiKs  t*  •fctain  bovlu  and  papers. 

If  th«  defmdant  refuses  or  Hefclects  to  deliver  any  of  the  books 
or  papers,  demajided  as  prescribed  in  the  last  section,  he  Is 
cnllty  of  a  misdemeanor;  and  tl>e  same  proceedings  most  be  taken 
to  compel  the  delivery  thereof  as  ore  now  or  shall  hereafter  be 
prescribed  by  law.  where  a  person  who  has  held  an  office  refuses 
or  neglects  to  deliver  the  official  books  or  papers  to  his  saccessor. 

U.,  I  MS.  iDd  2  B.  B.  SS2,  I  U.    Bm  f  1S2S.  SBte. 

I   IBBS.  [A»*«,   1884.]    DsKaveat  bovr  recorered. 

Where  final  judgment  has  been  rendered,  npon  the' right  and 
In  favor  of  the  person  so  alleged  to  be  entitled,  he  may  recover, 
b7  action,  against  the  defendant,   the  damages  which  he  has 
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•lutained  Id  coosequeace  of  the  deteDdaiit'a  UBUrpatioii,  intnMlon 
into,  unlawful  holdiog,  or  exercise  ot  the  office. 
Co.  Pnc.,  i  4ni:  ■■».  3  R.  8.  sa£,  a  m-u. 

I   19S4.   Oac  Action   asaliiBt   ■ci'eFB.I   pcntonit. 

Where  two  or  more  persona  clatm  to  be  entitled  to  the  aame 
office  or  franchise,  the  attomc7-general  maj  hriog  the  aotlon 
■KatoBt  all,  to  determine  their  respective  rights  thereto. 

Id..  I  MO;  a  R.  8.  IMS.  I  *&. 

I  19K5.  [Am'a,  1898.]  -Wtaen  Ininnctloa  mar  be  sraiiled. 
'  Id  an  action,  broucht  at  preacribeil  in  subdivieion  third  or  fourth 
of  aectiou  DiaetecQ  hundred  and  torlf-eight  of  Ihia  act,  tbc  Rani 
judgment,  in  fnvor  of  the  plaintiff,  muat  perpetually  restrain 
the  defendant  or  defendaata  from  the  commJEsion  or  continuance 


ot  the  act  or  acls   comjilaiiied  of.      A  temporarr  iujui 


.  _  .  In  the  commiBsion  or  continuance  thereof  may  be  fn'anted, 
upon  proof,  b:r  afGdarit,  that  the  defendant  or  drfendantg  bnve 
Tioloted  any  ot  the  provislong  of  either  of  the  za'nl  BUbdiTlekms 
third  or  fourth  of  section  nineloru  huudretl  and  forty-eight  of 
this  act.  The  protlalcuia  of  title  second  ot  chapter  seveutti  ot 
this  act  apply  to  such  a  temporary  injunction,  and  the  proceedings 
thereupon,  except  where  proTlsioo  is  otherwise  made  in  thii  title. 
For  that  purpose,  the  injunction  order  is  deemed  to  hare  been 
granted  be  prescribed  in  section  six  hundred  and  three  of  this  act. 
Ill  the  trial  of  an  action  brought  as  prescribed  In  BubdiTiBlous  , 
third  or  fourth  ol  eectlon  nineteen  hundred  and  forty-eight  of 
this  act,  a  party  or  a  nilneBS  is  not  eicDsed  from  answering  a 

SueBtiou  on  the  ground  that  aach  answer  wlil  tend  to  incriminate 
im;  but  such  answer  cannot  be  used  as  evidence  ngainat  the 
person  so  answering,  in  a  criminal  action  or  criminal  proceeding. 
3  R.  S.  40%  I  SI  lod  pin  or  |  S3  (1  Sdm.  483);  L.  18S«,  cb.  903.  Id  affH* 
111;  38.  ISOe.    Btt  I  1M8,  >Dbd.  3,  anti. 

I  1&K6.  Flnn.1  JudsmrBt  In  Betion  for  mnrplnK  aflce,  etts. 

>In  any  other  action,  brought  as  preacrlbed  In  this  article,  whne 
a  defendant  is  adjudged  to  be  guilty  of  UEiirping  or  intruding 
into,  or  unlawfully  holding  or  exercising  an  oltice.   franchiHe  or 

ErlTllegc.  final  judgment  must  be  rendered,  ootiting  and  excluding 
im  therefrom,  and  In  favor  of  the  people  or  the  relator,  as  the 
case  requires,  for  the  cohIb  of  the  action.  As  a  part  of  the  final 
judgment,  the  court  may,  in  its  discretion,  also  award,  that  the 
defendant,  or,  where  there  are  two  or  more  defendnnts.  that  one 
or  more  of  them  pay  (o  the  people  a  fine,  not  exceeding  two 
thousand  dollars.  The  judBment  for  the  fine  may  be  docketed, 
Bud  pxecntion  may  lie  lasned  thereupon.  In  favor  of  the  pcoplei 
fls  if  it  had  been  rendered  in  an  action  to  recover  the  flue.  The 
tine,  when  collected,  rnOBt  be  paid  into  the  treasury  of  the  Btate. 
do.  Pi«c..  I  Ml;  ttn.  3  R.  B.  DSB,  |  4S  (3  Mm.  H«. 
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AHTICLB  BHOOHD. 

Action  to  vacate  Uttert-patent. 

8«.  IKT.  Wbn   ■tton»r-n»nl   mij   iniliiUIn   uCIon. 
ll»tt.  ActlQn   trlBblB  bj  Jurr. 

a  laST.  Whea  attorner-Kcnenl   u&r   nsIaUla  aetlon. 

Thp  attomer-geaeial  msj  maintoin  an  action  to  Tacate  or 
annul  lettera-pntent,  granted  hj  the  people  of  the  State,  in  either 
of  the  following  cases: 

1.  Wheie  they  were  Qbtaioed  br  means  of  a  fraadnleDt  tag- 
gestion,  or  concealment  of  a  material  fact,  made  by,  or  with  the 
kuowledge  or  consent  of,  the  i>erBDii  to  whom  thef  were  iMued. 

2.  Where  they  were  issued  in  ignorance  of  a  material  fact,  or 
through  mistake. 

:k  Where  the  patentee,  or  those  claiming  under  him,  hare 
done  or  omitted  ao  act,  in  violatiou  of  the  terms  und  cunditlona 
ii|Kin  which  the  letters-palent  were  granted,  or  have,  by  any 
other  means,  forfeited  the  interest  acquired  under  the  same. 

Whenever  the  attorney-general  has  good  reaBor  to  believe  that 
any  act  or  omission,  specified  in  this  section,  can  be  proved,  and 
that  the  person  to  be  made  defendant  has  no  BufGcieut  legal 
defence,  he  must  commence  such  an  action. 

CO.   PnK.,  I  4S8. 

I   1»68.   Action    triable   br    Ibf^. 

An  action,  brought  as  prescribed  in  this  article,  is  triable,  of 
course  ond  of  right,  by  a  jury,  as  if  it  wns  an  action  specified 
in  section  968  of  this  act,  and  withtrat  procuring  an  order,  aa 
prescribed  in  section  9T0  of  this  act. 

I  losa.  Copy  «(  J«4(riMe>>t-roII  to  be  Bled,  cto. 

Where  final  Judgment,  vacating  or  annulling  lettera-pateot,  ■■ 
rendered  in  an  action,  brought  as  prescribed  in  the  last  lectioii, 
the  attorney-general  must  cause  a  copy  of  the  judgment-roll  to 
be  forthwith  filed  in  the  office  of  the  secretary  of  State;  who 
must  make  an  entry  in  the  record*  of  the  commissioners  of  the 
land  office  stating  the  substance  and  effect  of  the  Jadgment, 
and  the  time  when  the  jndgment-roll  was  filed.  The  real  prop- 
erty, granted  by  those  letters-patent,  may  thereafter  be  disposed 
of  iiy  the  commiSBioners  of  the  land  office,  ns  if  the  letters-patent 
had  not  been  Issued. 

On.  I>ive..  I  4M,  ind  part  of  |  M5.  mm-d  and  oonnlUatfd:  3  R.  S.  IWD.  tl  M 
•nd  ai  (3  Um.  (01). 

I  1900.  Trunaorlpt  <o  ke  seat  t«  oontr  elerk,   cte. 

Immediately  after  mattinK  the  entry  prescribed  in  the  last 
aeetlon.  the  secretary  of  State  mnst  transmit  n  certifled  tran- 
script thereof  to  the  clerk,  or  the  register,  an  the  case  requires, 
of  each  county,  in  which  the  real  property  affected  by  the  judg- 
ment Is  situated.  The  clerk  or  register  must  file  it:  and.  If  the 
letters-patent  are  recorded  in  Ilia  office,  he  must  note  the  con- 
tent* of  the  tranKript  In  the  marglD  ot  the  record. 

L.  U4S,  cfa.  110,  I  I  (4  Bdm.  «8). 
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^cNdn/orajtne,p«naUy,or/or/«i^iire,oruiKm  a  forfeited  reoog. 


IMl.  Actlsu   far  torttltun.   etc. 

D  pnceedlDfi  In   th«  mctlon  rrgDlated. 
iluDn;  bow  ftirrelled. 

oD  raiwaaUum. 

rec«LTe4  bt  dl*ITlct-iittoni«7;  bair  dLiiJoecd  of* 

I  1B«1.  lAK'd,  18M.]    Wkca  acMvn  aMn«t  »•  Halataiaad. 

WheDPTcr,  by  the  decieiou  of  the  npppllnte  dirisioti  of  the 
HUpreme  court,  a  conBtruction  <8  given  to  a  Btalnte,  an  net  done, 
in  good  failh,  and  in  conformity  to  that  conBtrucllon,  after  the 
decision  woa  nndc,  and  before  8  revpraai  tlicreof  by  the  court 
of  appeals,  is  so  far  valid,  that  the  party  ^oing  it  is  not  liable 
to  t.nj  penalty  or  forfeiture,  for  an  acl  that  ivas  adjudged  lawfal 
Iry  the  declsioa  of  the  conrt  belovr.  But  this  section  does  not 
contiol  '  r  offeet  the  decision  of  (he  court  oC  appeal*,  upon  an 
appeal  adunlly  taken  before  tbe  rcvcraal. 

3  B.  S.  «0!.  I  ee  (2  Bdm.  624),  nm'd)  I..  IBM.  ch.  Me. 

I  IStta.  Aetloa  tor  forfellare,   ate. 

Where  real  or  personal  property  has  been  forfeited,  or  a  pena)^ 
Incurred,  to  the  people  oC  the  State;  or  to  an  officer,  for  their 
.  ae,  pursuant  tC'  a  provision  of  law,  the  attorney-ireneral,  or  the 
district-sttorney  of  the  county  Id  which  the  action  is  triable, 
must  brinic  an  action  to  recorer  the  property  or  penalty,  fn  a 
court  liaTlnit  jurisdiction  thereof.  Where  the  supreme  court  and 
a  justice's  court  have  concurrent  Jnriadietlon  of  the  action.  It 
may  be  brought  in  either,  at  the  election  of  the  attorney-ceneni 
or  district-:: ttnmey.  A  recovery  In  such  an  action  bars  a  recoy- 
ery,  'a  any  nther  aclrion,  hronsht  for  the  same  canae. 

■*•  Oo.  PRK.,  I  t*7;  3  B.  B.  481,  f  a  (2  Edn.  EOSI, 

I  lSfi3.  MoB^r  retrovered)  ban'  diailODrd  o(. 

Money  recoTpred  in  such  an  action,  which  is  not  otherwise 
specially  Rritnted  or  appropriated  by  Ian,  must,  when  collected, 
be  paid  into  th:?  treasury  lit  the  Slate. 

B(C.  <il«,  Id.,  B.  S.,  I  I 

f   10«4.   Certain    proccedlasa   in   the   actloa    rcmlalcd. 

Section*  ifm  and  18»K  of  thin  art  apply  to  an  action,  bronsht 
a*  prescribed  in  tbe  last  two  sectioni. 

Sm  H  T  ind  IB,  R.  a. 

f  IBOB.  Re*MrmlBaii«CI  li»w  forteUad. 

Where  tbe  condition  of  a  recognisance  in  broken,  an  order  of 
the  court.  diroctlDE  the  prosecution  of  the  recocnUance,  Is  K 
sufficient  forfeiture  thereof. 

Id.,  i  ti. 

I  1M«.  Antloa  sa  vecovaliaBe*. 

Where  a  recoirniiance  to  the  people  la  forfettea.  the  dktrict- 
attomey  of  the  county  in  which  it  waa  taken,  muat,  iintMa  the 
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court  otherwise  directs,  forthwitli  bring  B.n  action  to  recover 
tbe  penalty  thereof.  It  is  not  necesBurT,  In  iQch  an  action,  te 
aUege  or  prove  any  damoBes,  by  reaBOQ  ot  (he  breach  of  the 
condition;  but  where  the  people  are  entitled  to  Jndfment  thweia, 
they  must  have  Judgment  absolute,  for  the  penalty  ot  tke 
recoKnitaoce. 

2  R.  S.  181.  I  2S,  nm-d.    See  |  2Sa,  >dU,  and  L.  1S7B.  th.  01*. 

Wltbln  tblrt;  days  atter  a  district- attorney  receiTea  or  collect! 
money  upon  a  recognizance,  or  for  a  pecalty  or  torfeiture,  betonx- 
ing  to  the  county,  he  mnit  pay  it  to  the  couaty  treasurer  of  hla 
county,  deductins  only  his  necessary  disburBemeutB;  except  that, 
where  be  does  not  receire,  ns  bis  compenHHlion,  a  salary  fixed 
pursuant  to  law,  the  county  conrt  may,  by  an  order  entered  (n  It« 
minatea,  allow  him  to  retain  ateo  a  sum,  specified  In  the  order,  for 
hie  reasonable  costs  and  eipensea,-  and  a  reasonable  coonael  f««. 

m'd  hT  L.  ISSI,  ch.  301.  i|  1  IDd  «  (B  Hm.  tM),  lOd  L.  !■», 


."ftl? 


I  I9«S.  OIatvlat-«ttorBC7  to  reader  Heooral. 

Bach  dlstrlct-attornej  -must  render  to  the  firat  term  o(  tk« 
county  court  of  his  county,  held  Id  each  calendar  year,  a  written 
account,  verified  by  his  aSldaiil,  of  ell  aetiona  brought  by  falm 
Upon  recognizances,  or  for  penalties  or  forfeitures  belonging  to  the 
county,  or  to  the  State;  of  all  bis  proceediuga  therein:  of  "all  judg- 
menta  recovered  by  him  therein;  and  of  all  money,  collected  by 
him  froni  any  person,  belonging  to  the  county  or  to  the  State. 
This  section  applies  to  a  dlstrict-attomey  who  has  gone  oat  Of 
office,  during  the  preceding  calendar  year. 

Id.,    II   M,   SB  and  88,   am-d  ind   »DB1lilit«4. 
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ARTlt;i.E    ITQURTH. 

T  oth^  mitappro- 

pabllc  toDdi  Ulcfally  obUlHd, 


]0T8.  ACtome^-gfDersI  miut  brins  hcIIob. 

I  1990.  AellOM  In  court  of  tbc  Sl«t«  for  public  tnada 
■llesullr  okUtlned,  eo>T«Ptea,  etc 

Where  any  moQer,  funds,  credita,  or  otber  property,  Leld  or 
owned  by  the  State,  or  held  or  owned,  officially  or  otherwise,  for 
or  in  behalf  of  a  goTernmental  or  other  public  interest,  by  a 
domestic  municipal,  or  other  public  corporation,  or  by  a  board, 
officer,  custodian,  agency,  or  agent  of  the  State,  or  of  a  city, 
county,  town,  TllloKe  or  other  dtTiBJon,  subdivision,  department,  or 
portion  of  the  State,  has  heretofore  been,  or  ia  hereafter,  without 
right  obtained,  received,  converted,  or  disposed  o(,  au  action  to 
recover  the  same,  or  to  recover  deniagea,  or  other  compcnsaUon, 
for  ao  obtaining,  receiving,  paying,  converting,  or  diapoeing  of  the 
same,  or  both,  may  be  maintained  by  the  people  o(  the  State,  in 
any  court  of  (he  State  having  jurisdiction  thereof,  although  a  right 
of  action  for  the  same  cause  eiiatB  by  law  in  some  other  public 
authority,  and  whether  au  action  therefor,  iu  favor  of  the  latter; 
Is  or  is  not  pending,  when  the  action  in  favor  of  the  people  is 
commenced. 

L.  ism.  cb.  t».  I  1.    B*e  H  0*».  UT  and  TS9,  anl*. 

I  I9T0.  Sl*r  of  otker  doncKtlo  •tctlons)  pa.rtleiii  tlicreto 
lo  be   bponvht  IB. 

Where  an  action  ia  commenced  by  the  people,  for  a  cause  speci- 
fied in  the  last  aeclion.  the  court  in  which  it  ia  brought  may,  upon 
the  application  of  any  party  thereto,  grant  an  order  staying  pro- 
ceedloga  in  any  other  action,  brought,  for  the  same  cause,  in  the 
same  or  any  other  court  of  the  State,  by  n  public  authority,  other 
than  the  people;  and,  if  neeesBary  or  proper,  it  may  vacate  any 
order  or  mterlocutory  judgment,  made  or  rendered  in  such  an 
action:  and  it  may,  by  the  same  order,  or  by  a  subsequent  order, 
granted  upon  the  application  of  any  party  to  either  action,  direct 
that  any  party  to  the  action  so  stayed,  be  brought  in,  aa  a  party 
to  the  action  commenced  by  the  people. 

Id.,  I  2.  ini'd. 

I  lari.  Actions,  etc,  Ib  topclKB  conptB. 

The  people  of  the  Slate  may  commence  and  maintain.  In  their 
own  name,  or  otherwise,  as  is  allowable,  one  or  more  actions, 
■uits,  or  other  judicial  proceedings,  in  any  court,  or  before  any 
tribunal  of  the  United  States,  or  of  any  other  State,  or  of  any 
territory  of  the  United  States,  or  of  any  foreign  country,  for  any 
cause  specified  iu  the  last  section  but  one./ 

Part  at  U.,  I  1:  '^ 
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amases,   et«.,  T«»t   In   p«ovl«t   «m   oo^- 

Upoii  the  coin  men  cemeot  by  the  people  of  the  State,  ol  any 
action,  suit,  or  other  iudicisi  proceeding,  as  prescribed  io  this 
article,  the  entire  cause  of  action,  includiux  the  title  to  the  moDe;, 
funds,  credits,  or  other  property,  with  respect  to  which  the  suit 
or  action  is  brought,  and  to  the  damages  or  other  compensation, 
recoverable  for  the  obtaining,  receipt,  payment,  conTcrsion,  or 
dispositioD  thereof,  is  not  prcvioaaly  so  vested,  la  transferred  to, 
and  becomes  absolutely  Tested  in,  the  people  ot  the  State. 


I   1ST8.  Llmltklton   •(  ««UoB. 

The  people  of  tbe  State  will  not  sue"  for  a  canse  ot  action,  speci- 
fied in  this  article,  imlesB  it  accrued  within  ten  years  before  the 
action  is  commenced. 

Lsst  nnt«»  ol  id.,  |  1,  nia'd.    8«  g|  S62,  8SS,  SM,  Ml  md  408.  ■«■. 

I  1ST4.  tJltlmKtc  dlapaBlHoB  of  vro«ee«ii  of  aetio*  Iml 
e»«rt  of  the  State. 

Any  court  of  the  State,  In  which  an  action  is  brought  by  the 
people,  Bs  prescribed  in  this  article,  may,  by  the  final  jndgment 
therein,  or  by  o  sobsequent  order,  direct  that  any  money,  funds, 
damages,  credits,  or  otner  property,  recoTered  by,  or  awarded  to, 
the  plaintiff  therein,  which,  if  that  action  had  not  been  brought, 
womd  not  have  vested  in  the  people,  be  disposed  of,  as  jnatice 
requires,  in  such  a  manner  aa  to  re-instate  the  lawfnl  castody 
thereof,  or  to  apply  the  same,  or  the  proceeds  thereof,  to  the 
objects  and  purposes  tor  which  Ihey  were  anthoriied  to  be  raised 
or  procured;  after  paying  Into  the  State  treasury,  out  ot  the  pro- 
ceeds of  th«  recovery,  all  expenses  incurred  by  the  people  in  the 


I  I9TS.  Id.p  BpoB  petltloB  ot  •orporallon,  cle.,  rnggit^rr^t. 

Any  cori>oratjon,  board,  officer,  cnatodian,  agency,  or  agent,  may, 
in  behalf  ot  any  city,  connty,  town,  village,  or  other  division,  sub- 
division, department,  or  portion  of  the  State,  which  was  not  a 
party  to  an  action,  brought  as  prescribed  in  this  article,  and  which 
claims  to  be  entitled  to  the  custody  or  disposition  of  any  of  the 
money,  funda,  damages,  credits,  or  other  property,  recovered  by, 
or  awarded  to  the  plaintiff,  by  the  final  judgment  in  the  action,  or 
any  of  tbe  proceeds  tbereot,  and  not  disposed  ot  as  prescriired  In 
the  last  section,  present,  at  any  time  after  the  actual  collection 
of  the  money,  and  its  payment  into  the  Stnte  treasury,  or  the 
actual  receipt  of  the  property  by  the  people,  to  the  supreme  court, 
at  a  special  term  thereof  held  in  the  county  of  Albany,  a  verified 
Detition,  setting  forth  the  facte,  and  praying  for  the  relief  to  which 
ne  or  it  is  entitled.  Notice  of  the  application  and  a  cony  of  the 
--"■'--   must  lie   served   upon   the  attorney-general.       Upon   the 


n; 


tor  the  disposition  of  the  money  0!>  other  property,  t 
tbe  last  section. 
Sm,  also,  14.,  I  I. 

•tt. 


%  lftT«  ACTIONS  IN  BEOALF  c  16,  t.  1,  a.  4 

I  ton.  AtMmur-C«B**^  mmmt  krtuK  ««tt*>. 

The  attomer-KeuerAl  mast  commence  mn  action,  snlt,  or  «tk^ 
judicial   proceeding,   as   prescribed  in   this   article,   whenevet   he 
deema  it  for  the  intereeta  of  the  people  of  the  State  so  to  do; 
or  vbenever  he  ia  ao  directed,  lu  writfag,  by  the  gOTemor. 
U  IBIS,  Ob.  19,  i  4.     Sm  i  ISe,  aDte. 


D,gnz^=BfGOOglC 
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ARTICLE  FIFTH. 

Action  to  recover  property  eieheated,  or  forfeited  for  treaion. 

B«c.  1BTT,  AttoFner-ECDcnl   to  bring  ejectnwDt  tor   real  pnperU',   ucbHtad 

lers.  Notice  ID  be'  publlUiHl  bvfore  trial  or  Jndcioeiit. 
lare.  mien  nuknown  dilmiDtB  mar  be  made  deCendanti. 
IMO.  Btrecl  of  Judgraenl:  againxt  unknown  claimants, 

IWZ.  Action'  to  recoTer  penonal  propertr  torrelted  foe  tnaann. 
t   I87T.  AttorDey-Keneral    tv    brlas    cjeetnmt     for     remi 
proi>«rtr>  eiaclie«ted  or  forfeited. 

Whenever  the  atlorney-gpnprnl  bna  good  rpaaon  to  bellcTe,  that 
the  title  to,  or  right  oC  posseesiou  ot,  any  real  property,  has  veatcd 
iu  the  people  of  the  State,  b;  eacheat,  or  bj  conrittion  or  outlawry 
for  treason,  he  must  comiuenee  an  action  of  ejectnieat,  to  recover 
the  property. 

1   a.    S.    282,   i    1    (1    Edm.   3S4>. 

I  1»7B.  Hetlce  to  be  vabllahed  ttrtore  trim  or  jBd«naeBt. 

The  attorney-general  most  cause  a  notice^  speclfylog  the  namea 
of  the  parties,  and  the  object  of  the  actioo,  and  containing  a 
brief  description  of  the  proiierty  affected  thereby,  to  be  published 
In  the  newspaper  printed  at  Albany,  in  which  legal  noticea  are 
required  to  be  published,  in  a  newspaper  published  in  the  city  of 
New-York,  and  in  a  newspaper  ptibllBhed  in  each  county  in  which 
any  part  of  the  property  is  situated,  at  least  once  in  each  week, 
for  twelye  succesaive  weeks,  before  an  issue  of  fact,  joined  in  the 
action,  ia  brought  to  trial;  or  where  judgment  is  rendered  therein 
in  favor  of  the  plaintiff,  otherwise  than  upon  the  trial  of  an  issue 
of  fact,  before  final  judgment  ia  rendered. 

Id.,  H  3  and  8  U  Edm.  SH). 

I  ISTfl.  Wken  nalfaovn  elalmanlia  nitr  be  nade  d«feud- 
■  Bta. 

If  the  property  is  not  occupied,  acd  no  perxon  ia  known  to  the 
attomeT-geoeral  aa  claiming  title  thereto,  the  defendant  or  de- 
fendants may  be  deaignated  as  "unknown  claimants,"  without 
any  other  description.  In  all  other  reaoects.  section  451  of  thia 
act  applies  to  an  action,  in  which  the  defendant  or  defendants  are 
thus  designated. 
Part  <rt  Id.,  I  1. 


I  1980.  Bir^et  of  Jndament  ssBlast  BBkaowa  oIslmBsts. 

Where,  in  an  action  of  ejectment,  to  recover  property  alleged  to 
be  escheated,  briMiFrht  as  prescribed  in  the  last  section,  final  judg- 
ment in  favor  of  the  people  is  rendered  against  unknown  claim- 
ants, and  the  real  property  recoTered  thereby  iH  afterwards  sold 
■ad  conveyed,  under  the  direction  of  the  commissioners  of  the  land 
office,  the  juttgnient  is  conclusive  upon  the  title  of  that  property, 
as  against  all  peraons,  except  those  who  commence  an  action  of 
ejectment  for  the  recovery  thereof,  or  of  a  port  thereof,  within 
five  years  after  the  final  judgment  was  rendered  in  the  action  in 
favor  of  the  people,  and  the  judgment-roll  was  filed  thereapon. 
But  section  876  of  this  act  apilies  to  such  an  action. 


.oogic 
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1  ItMt.  Attarncy-KeiiFriil  to  FcpoPt  recoverlcK  ta  coni- 
mlaMlDBCFB  ef  luBd   oAlpf^. 

The  attorney-general  mnnr.  from  time  to  time,  make  a  report  to 
the  eommissiouern  ot  the  laixl  ofliii-,  of  all  the?  real  |)ro|)ertj  ro- 
eovered  b;  the  people,  in  any  actiou  brought  purauoDC  to  this 
article. 

I  jaK2.   Action    to  renoTcr    peraonml     property    tortelted 

Where  p.'rBonnI  properly  is  forfeited  to  the  peoi)le,  upon  a  con- 
TfetloD  of  outlawry  for  tresson,  the  attornej-neiieral  moat  briiiE. 
nnil  may  maintnin.  nn  netioD  la  reeover  the  Mme,  or  the  value 
thereof,  or  eiieh  n'lier  notion,  foiin<lecl  upon  the  forfeTtiire,  an 
misht  DC  maiotaini  d  by  a  private  peraon,  woo  had  acquired  title  to 
the  property. 
1  R.  8.  Z84,  I  S  (1  Edm.  SSS). 
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OP  THE  PEf)PI,E. 

AltTICI.E:  SIXTH. 


Bw.  lies.  SMra  OeU*.  ono  wamMo,  etc..  aboUabed. 

ItM.  AeUaM  ta  ba  bnuctat  Id  the  aime  of  iba  peuple. 

lasS.  JadciDCDt  for  coala  may  be  taken  aiDlnat  (be  people. 

IBStL  Relalac;    ivben   M   be  Joined   aa    plalntlli     compcnutioo   of     at- 

IWT,  OoMsi  bow  nliened  uRataat  CDrporatlon  and  uarperi  of  tnmcblae. 
ises.  JalDdet  Of  caiuKi  ot  actlaD  ■uuluil  ume  pcrHon. 
WTO.  ConaulldalloD  of  .etlom  agalnat  KTersl  defendmnla. 

I  lUHS.  Scire  faclu,  ana   waFranto,    etc.,   oballaliFd. 

The  writ  of  ecire  facias,  the  writ  of  quo  warrunto,  nod  proceed- 
ings by  informiition  in  the  natnre  of  quo  warranto,  li8»e  l>wii 
al>oliEh»].  The  reiief  (oroierly  obtained  by  meana  of  eithfir  of 
those  writa,  may  be  obtnincU  by  nctioii,  where  au  a;>ijropC'tate  ac- 
tion therefor  ia  preHCribed  ia  tbis'  act. 

Co.  Frve.,   i  428. 

I  19S4.  Aetloaa  to  lie  brosKlit  Ib  the  name  of  the  people. 

An  action,  brought  aa  prescribed  in  this  titip,  except  au  action 
to  recover  i^  penalty  or  forfeiture,  eipressly  (tlvcn  by  law  to  a 
particular  officer,  muat  be  brought  in  tbe  name  of  the  people  of 


S  R.  B.  BES,  f  IS  (2  Edm.  ST3J.    Sea  Co.  Vme..  [  432. 

)    less.   Jadsnent    for  contv    nay   be   taUen   asalnat    the 

Where  judgment  ia  rendered  or  a  final  order  is  made,  agnlnBt  the 
people,  in  a  civil  action  brought,  or  special  proceeding  instiluled. 
in  their  name,  by  a  public  olEcer,  pursuant  to  a.  [>rovision  of  law.  it 
must  be  fo  the  same  effect,  and  in  the  same  form,  ns  agnini't  n 
private  iiHliTidual,  who  hriiigs  a  like  action,  nr  institutes  a  like 
;ipecial  proceeding,  exceiit  its  otherwise  s|Hi'inlly  prescribed  bj 
law.    But  (in  ^ecation  Bhall  not  be  issued  agaiUBt  the  pwijilc. 

Id.,  1  IB,  am-d;  On.  Pnw.,  |  319. 

I  1988,  HclKtori  when  to  be  Joined  aa  plalBtllli  cowpen- 
.tatlon  at  attaraer-Keaeral. 

Where  an  action  is  brought  by  the  attomey-genernl,  as  pre- 
scribed in  tblB  title,  on  the  relation  or  information  of  a  person. 
having  an  interest  In  the  qneslioQ,  the  complaint  muat  allege,  ami 
the  title  of  the  action  muat  show,  that  the  action  is  bruufcht  upon 
the  relation  of  that  person.  In  audi  a  cnsc,  the  attorney -genera  I 
mnst,  as  a  condition  of  lirlnging  the  action,  retiuire  the  relator  to 
give  BBtisfaclnry  security  to  indemnify  the  iieople,  Hgninst  t.'io 
costs  and  expenses  thereof.  Where  security  is  so  given,  the 
nttomey-genera!  is  enti'leil  to  couipensntiim  for  his  services,  to  be 
paid  by  the  relator,  in  like  manner  as  the  attorney  and  counacl  for 
a  private  person. 

Co.    Pn».,   i  *a4.      8f«   If  ISOS.   SMZ. 
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I  1987.  CoatB)  liow  aollected  ■awlBst  corporalloB  ttma 
DimrpcrB  oi  franchise. 

Where  final  judgmeut  in  sd   actioo,  brought  as  prescribed  In 
Lliis  titio,  iB  reiidereil  aguiiiiit  a  corporutiou,  or  peraoo  cluimtog 
■  -  )n,  ilie  court  may  direct  the  costs  to  be  coUected 

iluBt  any  of  the  persons  cluimiDK  to  be  a.  cor- 
[loration;  or  lij  warraut  of  attiichnieutj  or  other  prooese.  nsaiiuit 
the  person  of  auy  diroctor  or  other  officer  oC  the  corporation. 

I  X9BS.  Joinder  aC  onDses  of  «<Mlan  amliiKt  Bame  peraon. 

Where  two  or  more  vnusos  of  action  cslst,  in  favor  of  the 
pMiple,  atEninst  the  name  perBon,  for  mouey  Juc  upon,  or  damage* 
tor  tbe  Dou-perforniance  of,  oiie  or  more  contracts  of  the  same 
nature,   tbe   attorney-general  must  Join  all   those  causes  lu  one 

I  l&tW.  CoB-oll««tlan  of  nollona  mgalamt  ■e*CF«l  defrnd- 

■nta. 

Where  two  or  luore  acliona  hrousfat  [n  bphnlf  o(  the  people, 
upon  the  same  mortgage  or  other  eontmct.  are  pending  agnliist 
ri-iiarate  defendants,  clniioiaR  or  defending  under  the  same  title, 
ihe  attorney -general  ipust,  upon  thr  rwiiipst  of  the  di'tendanta, 
eause  them  to  be  consolidated  Into  one  iiction;  and  only  one  bill 
of  costs  cau  be  taxed  against  the  defendnoLs. 

1  101*0.  [An'd,  1H04.1  When  peoiile,  mnniclpnl  corpom- 
llon,  etc.,  not  required  to  stve  Hccurltr. 

Bach  provision  of  this  act.  requiritig  a  party  to  give  Becurify, 
for  the  purpose  of  procuring  an  order  of  nrrrKt.  tin  Injtinctlon 
order,  or  a  warrant  of  atlHchment,  or  bb  a  condition  of  obtaining 
any  other  relief,  or  taklne  any  proceedinp;  or  allowing  the  court, 
or  a  judge,  to  require  aneh  security  to  be  given,  is  to  be  con- 
strued as  excluding  an  action  brouRht  hy  the  people  of  the  state, 
■>T  by  a  domoBtic  municipal  corporation;  or  by  a  public  officer,  in 
behalf  of  the  people,  or  of  such  a  corporation;  except  where  the 
■ecnrily.  to  be  given  in  such  an  action,  ic  spociaHy  regulated  by 
the  provision  in  oueBtiou:  but  In  any  action  in  which  a  domestic 
munlclpn]  corporation,  or  a  public  officer  in  belinlf  of  such  cor- 
poration, shall  he.  by  the  foregoing  provisions  of  this  section, 
pxciised  from  giving  security  on  procuring  an  order  o^  arrcet, 
in  order  of  injunction  or  a  warrant  of  nftnchmenf.  sueli  corpora 
lion  sbnll  lie  liable  for  alt  damageB  that  tnny  be  bo  snatalned 
hy  the  opposite  nartv  hv  reason  of  such  order  of  arrest,  attach- 
ment or  tnjnncfinn  in  the  same  cape  and  to  Ibe  snme  extent  as 
•iiretles  to  an  undertaking  would  have  been.  If  anch  an  ande^ 
(nbing  had  been  given. 

t..  ISM,  rb.  9D. 
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TITLE  n. 
Special  proceedings  inatituted  by  State  writ. 


e!  TM  writ  or  pmiilbiDwi,' 

article:  first. 

Provitiom  applicaUe  (o  Iwo  or  more  Stale  urilt. 


'&; 


■tried. 


I  IIWI.  state  TTPltB  cnauemted. 

Tbe  writ  of  habeas  ooriiun  to  bring  up  a  person  to  tpstify.  or 
to  nniwer;  the  writ  of  bnbea.  corpus,  and  the  writ  of  certiorari, 
lb  ingnin!  inin  Ihe  cause  of  detention:  the  writ  of  mandamus-, 
the  writ  a.  prohibition;  the  wri.  of  assessment  of  diimnEee,  which 
is  Bubstituied  for  the  writ  heretofoni  known  as  tlie  writ  of  ad 
f]iiotI  dnmnuni;  and  the  writ  o'  eertlomri  to  rrripw  the  'Ii'tpr- 
minstion  of  an  inferior  tribunal,  whieli  may  be  called  the  writ  of 
rpTiew,  shall  hetfafter  b"-  sfyleil,  colli-ctirety,  State  writs. 

1  1B0&  To  be  nadrr  nenl  ot  conrt. 

A  State  writ  must  he  isened  under  the  seal  of  the  court  by 
which  it  is  awarded.  Where  it  is  allowed  by  a  judjre  out  of 
conrt,  and  is  rettirnablp  liefore  a  court:  of  recoril.  it  must  bo 
isBtied  under  the  nenl  of  Ihe  court  hefore  which  It  ia  returnable. 
Where  it  is  retnmnhle  before  n  Jud(fe  out  of  court,  or  befor? 
a  body  or  triliunni.  other  than  a  court  of  record,  it  luuirt  be  issnefl 
nnder  the  seal  of  the  supreme  court.  Where  the  seal  of  the  su- 
preme conrt  is  to  be  nsed.  as  prescribed  in  tills  spction.  it  may 
be  the  seal  of  Ihe  county  wherein  the  writ  is  awarded,  or  wherein 
it  is  returnable. 

2  fi.   S.  GT4,   f  74   (2  Edio,  SM).   ini'd. 

I  lOOX.   StBte  mlf  Bt  tlie  InatniiFe   of  tbe  people. 

Where  n  State  writ  in  requirod.  In  an  action  or  speciitl  proceed- 
ing, ciril  or  criminal,  to  which  tbe  people  are  n  party,  or  in 
which  they  are  interested,  it  maj-  be  awanlrti  upon  the  applfcft- 
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tioQ  ol  the  D.ttoriiej''K<?nerBl.  or  of  tbe  district-ntCorne;  having 
cbargo  of  the  nction  or  special  proceeillnf;;  and  the  iadoriemont 
of  the  allowBDCe  theroot  must  Htaie,  that  it  tvas  lasued  ou  Huch 

2  K.  S.  BT4.  I  77. 

I  lun4.  Relntvr,  when  JnlneA  irltk  pVoplei  iwrtlea,  hair 
•tried. 

A  Slate  writ  mnet  bo  isBUed  in  lichnlr  of  the  people  of  the 
State;  hut  nbore  it  is  awarded  upuu  the  npplioiiCioii  of  a  private 
penton,  it  miiRt  xhow  that  it  was  tsHiied  upon  the  relation  of 
that  person.  The  officer  or  other  pereon,  aRaiDet  wboni  the  writ 
ia  issued,  ahali  be  ityted  the  defendaDt  thereia. 

i  1&8A.  Pmrtlea  may  appear  by  adoraeyB. 

The  partiea  to  a  special  proceeding,  instituted  by  Statf  writ, 
may  appear  by  attorney,  with  like  effect  03  in  an  actlou  brought 
in  the  Biiprenie  court:  but  a  return  to  such  a  writ  mast  be  made 
under  the  hand  ot  the  defeiidout,  except  Id  a  case  where  it  is 
otberwise  apecinlly  ptcBcrilKMl  by  law,  or  where  the  court  or 
judge,  fnr  good  Cause  showu  by  alfidavlt,  otherwise  direct's- 
Where  the  altorney-general  or  the  district-attorney  doea  not 
appear  for  the  people,  the  attorney  for  the  relator  Is  deemed 
also  the  attorney  for  the  people. 

t  IMHt.  Allowaace  to  Ite  Indoraed  and  Blvaed. 

The  presiding  judge  of  a  court,  by  which  a  Slate  writ  is 
awarded,  or  the  judge  who  allows  such  a  writ  out  of  eonrt,  as 
the  case  may  be.  must  sian  an  nllownnee  thereof  indorsed 
thereupon,  stating  the  date  of  the  allowance. 


9    1(WT.   Final    orderi     eertaln     proceeiUnifB   name     aa    In 

The  final  determination  ot  the  rights  of  the  parties  to  a  spenai 
proceeding  instituted  by  State  writ,  is  styled  a  final  order.  The 
proTieions  of  this  act,  relating  to  amendments,  motions,  and 
intermediate  orders,  in  an  action,  are  applicable  to  similar  acts 
in  such  a  special  proceeding:  eiecpt  where  spiH^ial  proTlsioD 
;^  otherwise  made  therein,  or  where  the  proceeding  Is  repuBnaiit 
to  the  object  of  the  State  writ,  or  the  mode  of  procedure  there- 

(   lOttR.  IVheu  writ  retarnnble. 

Rxeept  where  sjieelnl  pn>rls!en  ia  otherwise  made  In  (his  set, 
n  Slate  writ  mny  be  made  retnniablp  forthwith,  or  on  n  (ntnre 

day  certain,  as  the  ense  r<Ml"'res, 
2  H.  S.  BT4.  I  78  a  Fjlm.  BOS), 

I    1090.    How    nerved. 

E.vcept  where  spepial  provision  is  otherwipc  made  in  this  act, 
a  State  writ  munt  be  personally  served.  Id  like  manner  aa  a 
BiimtnonH.   issned  out  of  the  supreme  court;   nnd  each  proTlalon 

of  this  act.  relnUng  to  the  personal  sprviee  of  Ruch  a  e 

upon  a  defendant,  applies  to  the  service  of  a  State  v    " 
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1  SWOO.  Habcna  oorpns,  how  HerTed)  (eein  »Bil  iiuderlaklavi 
"^hen  require  d. 

A  writ  of  babeaB  corpus  can  be  served  only  bj  fta  elector  of 
the  State.  Where  tbe  lirlsoner  i:^  !□  cuEtoily  of  a  sberiS,  coroner, 
coustnble,  or  marsbal,  the  service  in  nut  eumiilete,  uilIpm  tbe 
perHon  Herviiig  the  writ  tenders  to  the  oIEcer,  the  feee  oUowvil 
by  law  for  bringing  up  tbe  prisoner,  and  delivers  to  bim  a.a  under- 
Inking,  with  at  Icust  one  Hurely.  in  a  eum  specified  therein,  to 
the  effect,  that  the  surety  will  |>ay  the  charges  of  carrying  Liack  the 
prisouer,  If  lie  sbtitl  be  remanded;  and  that  the  prisoner  tvlU  not 
escape  by  the  way.  either  Id  going  to,  reuiaiuing  at,  or  returning 
from  tbe  place  to  which  he  is  Id  be  taken.  Tbe  huui  bo  specified 
mnaC  be,  at  least,  twice  the  sum  for  which  the  prisoner  la  de- 
tained. If  he  is  detained  for  a  specific  sum  of  moneys  if  not,  it 
must  be  one  IhoUEand  dollars. 

2  B.  S.  614.  1  TB.  nm-d.      See  i  SOOT.  subd.  IS.  ixnt. 


A  court  or  a  judge,  allowinit  a  writ  of  habeas  corpus,  directed 
to  any  person  other  than  a  sheriff,  coroner,  constable,  or  marshal, 
latLy,  In  its  or  his  discretion,  require  the  applicant,  in  order  to 
render  the  serriee  thereof  complete,  lo  pay  tbe  charges  of  bring' 
Ing  np  the  prinoner.  Id  that  chec,  the  amount  of  the  charges. 
not  to  ciceed  the  fees  allowed  by  liiw  (o  a  sheriff  for  a  BlmTlar 
service,  must  be  specifipd  In  the  certificate  alloiving  the  writ. 

M..  t  W.    See  1  3007,  lubd.  10,  poft. 

I  20O2.  lM.mt  InD  ■cotlonfl  analiflei]. 

The  last  two  sectiooH  ore  not  applicable  to  a  case,  where  tbe 
writ  is  allowed  upon  the  application  of  the  attorney-general  or 
a   distrlct-attomey. 

Id.,  g  70.  im'd. 

I  2008.  M<mI«  of  acrvlnv  vnrtt.  irben  pcraoa  coaeeKls  hlni- 
■clf,  etc. 

A  writ  of  habeas  corpus  or  of  certiorari,  issued  as  prescribed 
In  article  second  or  article  third  of  this  title,  may  bo  served  by 
delivering  it  to  the  person  to  whom  it  Is  directed.  If  he  cannot 
he  found,  with  due  dillffcncc,  it  may  lie  served  by  leavlnir  It  at 
the  jail  or  other  place  in  which  the  prisoner  Is  confined,  with  any 
under  officer,  or  other  person  of  proper  ngp.  having  charge,  for 
the  time,  of  the  prisoner,  and  pnylnp  or  tendering  lo  him  the  fees 
or  bfaarges  for  bringing  up  the  prisoner.  It  the  person,  upon  whom 
the  writ  ought  to  be  served,  keeps  liimKelf  concealed,  or  retiiPCT 
admittance  to  the  person  attempting  to  Bervp  It,  it  may  be  served 
by  affixing  it  in  a  conspicuous  place,  on  the  outside,  either  of 
his  dwelllng-honse.  or  of  the  place  where  the  prisoner  Is  confined. 
In  that  case,  the  service  is  complete,  wllhoiit  tendering  the  fees 
or  charges  tor  bringinc  up  the  prisoner. 

M..  II  SO  and  SI.  am'd. 

I  2004.  P«riioii  Herved   to  ob«^  faKbef^n  corpnii. 

A  sheriff,  coroner,  constable,  nr  mftrshal.  upon  whom  complete 
service  of  a  writ  of  habeas  corp"".'*  made,  n«  prescribed  in  this 
article,  must  obey  and  make  return  to  the  writ,  nceordlng  to  the 
exigency  thereof,  whether  It  is  directed  to  him  or  not.    Any  other 
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person,  Dpon  whotn  aoch  a.  nrit  in  served,  bariiiK  the  ca0tod7 
of  the  iDdividual  tof  whose  benefit  it  was  issued,  must  obey  and 
eiecDte  it,  according  to  the  command  thereof,  without  requiring 
any  bond,  or  the  payment  of  any  charKca,  t'xccpt  auch  as  are 
specified  in  the  certificate  allowing  tbe  writ. 

I  aoOS.  Id.i  aa  ta  certiorari. 

A  person,  npoo  whom  a  writ  of  certiorari,  lesned  hb  prescribed 
in  this  title,  is  served,  muHt,  in  like  manner,  upon  pajment  or 
tender  of  the  feen  allowed  by  law  for  makine  a  reliim  to  the 
writ,  and  for  copying  the  warrnnt.  or  other  iiroc-f*  or  proceedlni, 
to  be  annexed  thereto,  obey  and  return  the  writ,  according  to 
the  exigency  thereof. 

Id.,  I  SS. 

I  2006.  Tlnie  of  pedtrniiis  hnlieiiB  corvva. 

Where  a  writ  of  habeas  corpus  is  retarnnble  on  a  day  certain, 
the  return  must  be  made  at  the  time  and  place  specified  thertAn. 
Where  such  a  writ  is  returnable  forthwith,  at  a  place  within 
twenty  miles  of  the  place  of  service,  the  return  must  be  made, 
and  the  prisoner  must  be  produced,  within  twenty-four  honrs 
after  service:  and  the  like  time  must  be  allowed,  for  each 
additional  twenty  miles. 

Id,.   1  BE, 

I  2007.  Paulalment  for  i>oa-iwr>aent  of  coats. 

For  non-payment,  upon  demand,  of  the  coBts  awarded  by  a 
final  order,  made  in  a  special  proceeding  instituted  by  State 
writ,  except  where  a  peremptory  writ  of  mandamuH  is  awarded. 
after  the  iasning  of  an  alternaliTp  maiidamus,  the  person  required 
to  pay  the  same  may  be  punished  for  a  contempt  of  the  court 
awarding  them,  or  of  which  the  .iudge  awarding  them  is  a  mem- 
ber, as  if  the  final  order  was  n  final  jndcmcnt  of  the  court. 
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AaTICLB  SBOONU. 

The  writ  of  habeas  corpua,  to  bring  i^  aperatm  to  teMfy, 

S«.  2008.  Eat«B  nrpu*  to  ti-aur^;  vben  nUowed  bj  coon  u  ]nd|*. 

auOfl,  Id.;  when  .llowed  by  Judge. 

ZOiO,  II,;   In   lult  before  ]u«Im  at  the  P*»™,  etc. 


I  2008.  HmlieaB  eoppna  to  teatKri  Trhea  allovreal  by  eonrl 

A  court  of  record,  otbi-r  tboti  a  justices'  coart  ot  a  citrt  O'  * 
judge  ot  such  a  court,  or  a  justice  of  the  supreme  court,  has 
power,  upon  the  application  of  a  party  to  an  action  or  special 
proceeding,  ciTil  or  criminal,  pending  therein,  to  iaBUe  a  writ  of 
habeaa  corpus,  for  the  purpoae  of  bringing  before  the  court,  a 
prisoner,  detained  in  a  jail  or  prison  witbin  the  StatP,  to  testtfj 
as  a  wituesB  in  the  action  or  special  proceeding,  .in  behalf  of  the 
applicant. 

E  R.  a.  MS,  t  1  (3  Edra,  GSO).  ain'd.      See  E  3011,  pint. 

I  SOOB.  lAn'd,  ISftS.)     Id.|  irhea  ftllsired  br  l«dae. 

Such  a  writ  may  also  be  iBHUed  by  a  justice  of  the  supreme 
court,  upon  the  application  of  a  party  to  a  Hpccinl  proceedlQK. 
ciril  or  criminal,  pending  before  any  officer  or  body,  autborii^ 
to  examine  a  witness  therein.  In  a  case  sgiecified  iu  tbia  sectlOD, 
the  writ  may  also  be  issued  by  a  county  judge  or  a  Kpecial  county 
judge,  residing  within  the  county  where  the  officer  reiiJes,  b^ 
fore  whom,  or  ti-e  court  or  other  body  aits,  in  or  before  which, 
,the  special   proceeding  is  pending. 

Id.,  i  s;  L.  isae.  ck.  Me. 

I  2V10.  [Am*d,  180B.]  Id.t  In  avlt  befoFe  Jaatlce  o(  tHe 
p««ic,  etc. 

Such  a  writ  may  also  be  issued  by  a  justice  of  the  supreme  conrt, 
upon  the  application  of  a  party  to  an  action,  pending  before  a 
justice  of  the  peace,  or  In  a  justices'  court  of  a  city,  or  a  district 
court  of  the  dty  of  New-York,  to  bring  before  the  justice  or  court, 
to  be  eiamined  as  a  witnopB,  a  prisoner  confined  in  the  jail  of  the 
county  where  the  action  is  to  ho  tried,  or  an  adjoining  county. 
In  a  case  speclSed  in  this  secllon,  tlie  writ  may  qIbo  be  iRsued  by 
a  county  judge,  or  a  specinl  county  judge,  residing  witbin  the 
county  where  the  jostice  renides,  or  the  court  is  located,  or  the 
prisoner  is  confined,  as  the  rnse  vany  be. 

Id..  I  4.  sni'd:  L.  ISeS.  ci.  946. 

I  aoil.    [Am'd,   1S&5.]     The  laat  lhre«  sectlona  qnallfled. 

A  writ  eball  not  be  issued,  by  virtuo  of  either  of  the  last  three 
sections,  to  bring  op  a  prisoner  sentenced  to  death.  Nor  shall  It 
be  issned  to  bring  np  a  prisoner  confined  under  any  other  sentence 
for  a  felony;  exceat  where  the  apnlication  is  made  in  behalf  of  the 
people  to  bring  bim  up  na  a  witness  on  the  trial  of  an  indictment, 
and  then  only  by  and  in  the  discretion  of  a  justice  of  the  supreme 
conrt  upon  such  notice  to  the  district-attorney  of  the  couDty 
Ml 
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n  bereiu  tbe  priuoiiei  wus  convictol.  aud   upou  HUch  terms  and 
coaditiuna,  aud  undtr  am-b  ri.>Bulutiuiis.  aa  tliu  judi;t:  iirescribes. 
SuM(ltuMd^M'SB.  S.H».i«n<tfii;  L.  IS*9,<sli.M«. 
f  aOlK.   AppltCHttont  how   madr. 

An  application  (or  a.  writ,  made  as  prpBFril>Ml  in  eithor  of  tbe 
(oregoiDg  siftions  of  this  article,  must  be  verified  by  affidavit, 
and  miint  Rtate: 

1.  Tbe  title  and  nature  of  tlie  action  or  special  proceeding,  in 
regard  to  which  the  testimony  of  tbe  prixoner  is  ileiiired:  and  the 
court,  or  body  in  or  twfore  wbich.  or  the  officer  before  whom,  it  is 
pendlufc- 

2.  That  the  testimony  of  the  prisont^r  ia  material  and  neces- 
BHry  to  the  appiicHnt,  on  the  trial  of  the  a<-tion,  or  the  hearing  of 
the  special  proeeedinK.  as  he  is  advised  hj  counsel  aud  verilj 
lielieves, 

3.  The  place  of  coiifinement  of  the  prisoner. 

4.  Whether  the  prisoner  ie  or  is  u«t  confined  nnder  a  scntenco 
for  a  felony. 

But  where  the  attorney -gen  era!  or  district-attorney  makes  the 
application,  he  need  not  swear  to  the  advice  of  counsel. 

f  2018.  Certain  ptIbobcfb  id  lt«  remaadrd. 

The  retnrn  to  a  writ,  iBsned  ati  prescribeii  in  this  artidei,  must 
state  for  what  cauxe  the  prisoner  is  held;  and  if  it  appears  there- 
from, that  lie  JK  held  liy  virtue  of  a  mandate  In  a  civil  action  or 
special  proceeding,  or  by  virtue  of  a  cnniinitnieiit  ii[miii  a  eriminal 
charge,  he  must,  after  having  teRlified,  be  remanded,  and  agaiu 
committed  to  the  prison,  from  which  he  waa  taken. 

I  a014.  Onrrr  to  abrr  and  retarn  n-rl(. 

Any  officer  to  whom  a  writ,  issni-d  as  pri'sc  ribcd  in  this  article, 
is  delivered,  must  ol>ey  the  same.  acc<irding  tn  the  exigency 
thereiif,  and  make  a  return  thereto  nccordiiigiy.  If  he  refuses  or 
negleelt"  so  to  do,  he  forfeits  to  the  people,  it  the  writ  wnu  isstied 
upon  the  nppllration  i>f  the  attorney-general  or  a  district-attorney, 
or,  in  any  other  cape,  to  the  party  cin  whose  applii-ation  the  wrH 
wan  issued,  the  suiu  of  five  hnndre<l  dollars.  But  when<  the 
prisoner  is  confineil  nnder  a  sentence  to  death,  a  return  to  that 
effect  is  a  sufficient  obedience  to  the  writ,  without  producing  him. 
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AHTK'm   THIRD. 

The  writ  of  habra*  ecrrpw,  and  the  writ  of  oerttorori,  ( 
info  the  cause  of  cUtentioa. 

SVIh!  AppUcntlon  Id  niiuitaer  counI>-',  v'ool  required. 


iai'.  ili'sp'Mtpttobrllwupprlmin-r 


«;:  Whent..j-.~^--.^.j-.-j.^iy., 
MM*  ThaludHCUoaqullllefl, 

aoitS.  Pr»»ce^lbp*  on  trrtiiuiBr  cvniniL — ^-~. 

am!  Cuitortrofprtoin^ptlilliMUlBprocPedlQlB. 
3MI.  NollrplniiennD  lntpr<^p||lnIlpUlIM'•^. 

a 41.  WhfiiK'rfliH-iirltfilMiM'Dn  appll»tliin  ror  hnbeaiiforpi 

3113.  ProcreillDca  upon  Iw  rFliim . 

SHa.  Id.:  wlwndlirhsrKoMbPKrsBifil:  wIih  proreMlDEalo 


SiS'""! 


iitl.  DIMbMn  of  iiriMner  bellied. 

WM.  OrdarufliailtiiinlfnritrHDriJIiicbmisc;  %rtyU 

%».  ItrtordiKOnlerforclliwlijriffipeiiiiriy.eic. 

•m.  PainlirtoTTlotuiniUHiiutM 
jj    . 

in.  M 


iSi'.  RaSgniimiw^llrttorBilimiriiti 


1' 

aow!  IppTicaUoDur 

I  201K.  Who  entitled  (o  proBFcnte  tbe  writ*.  Habeaa 
carpaa  nuir  tune  on   Snatlay. 

A  wrBon  imprisuned  or  rentraineil  in  his  liberty,  within  the 
State,  for  any  cause,  <.r  iipuu  nuy  prptyncc,  is  eutitltMl,  vmept  in 
one  of  the  caaos  Hpefififil  m  the  nest  Hcrtiou,  tu  a  writ  «r  babenH 
oorpuB.  i>r  a  writ  of  cprtiorari,  iitt  jirti^-iibfil  iu  thin  article,  for  thi! 
pnrpiJBeorinqnirinB  into  the  puuscnf  tlie  iniprisii        "  '  '        ' 

and.  in  &  ease  prescribeil  by  law,  of  iIcUt' — "■- 


■=BfGoogIc 
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au  tbe  first  day  of  the  week,  commaiil?  called  Susday;  but  it  cau- 
uut  be  uiade  returnable  on  tliat  day. 
2  U.  S.  Gas,  1  21  (2  Edm.  683),  nm'd. 

I  201S.  Wben  neither  writ  ahall  »•  nllow«a. 

A  person  is  not  eutitled  to  eitber  of  the  writs  specified  in  tbe 
last  section,  in  either  of  the  following  cases: 

1.  Where  he  has  been  committed,  or  ie  detained,  by  virtue  of  a 
mandnte,  issued  by  a  court  or  a  judxe  of  the  United  States,  in  a 
(-use  where  euch  courts  or  judges  hiivc  exclusiye  jurisdictiiin  under 
the  111  MS  nf  the  United  Slates,  or  have  acquired  exclusive  jurisdic- 
liiin  bj  the  comiiienceuipnt  of  Icfcal  proceedings  in  such  a  court. 

2.  Where  be  has  been  ranimiited,  or  is  detained,  by  virtue  of 
llic  fiuul  judgment  or  decree,  of  a  competent  tribunal  of  civil  or 
criminni  jurisdiction;  or  tlie  finnl  order  of  such  a  tribunal,  mnde  iu 
a  special  proceeding,  instituted  for  any  cause,  except  to  pnnisb 
him  for  a  contempfl  or  by  virtue  of  an  eiecntion  or  other  process, 
issued  upon  such  a  judgment,  decree,  or  Gnat  order. 


}  201T.  [Am*d,  189B.1  How  siid  to  whom  itpplloatlon  far 
liKbeaii  corpDH  or  certiorari  made. 

Application  for  the  writ  muBt  be  made,  by  a  written  petition, 
sicnPd,  either  by  the  person  for  whose  relief  it  is  intended,  or  by 
some  person  in  bis  bebntr,  to  either  of  the  following  courts  or 

1.  The  supreme  court,  at  a  special  term  or  the  apiellate  divi- 
sion thereof,  where  the  prisoner  is  detained  within  the  judicial 
district  within  which  the  term  is  held, 

2.  A  justice  of  Ihe  supreme  court,  in  any  part  of  the  State. 

3.  An  officer  authoritc^  to  perforui  the  duties  of  a  justice  of  the 
suitremc  court  at  chambers,' oeing  or  residing  within  tbe  county, 
where  the  prisoner  is  detained;  or,  if  there  is  no  such  officer  wilhin 
that  cily  or  county,  capable  of  acting,  or,  if  all  those  who  are 
capal)]e  ot  acting  and  authorized  to  grant  the  writ,  are  absent,  or 
have  refused  to  grant  it,  then  to  an  officer,  authorized  to  perform 
those  duties,  residing  in  an  adjoining  county. 


I  Z018.  ApnllcatlOB  In   another  cDantn  proof  required. 

Where  application  for  either  writ  is  made  as  prescribed  in  sub- 
division third  of  the  Inst  section,  without  the  county  where  tbe 
prisoner  is  detained,  the  officer  must  require  proof,  by  the  oath 
of  Ihe  person  niijlying.  or  by  other  sufficient  evidence,  of  the  facts 
which  nulborisie  him  to  net  as  therein  prescribed;  and  if  a  judge 
in  that  county,  anlbortied  to  grant  the  writ,  is  said  to  be  incnpable 
of  uciing.  the  cause  ot  the  incapneity  must  he  snecinlly  set  forth. 
If  such  proof  is  not  produced,  the  aiiplicalion  must  be  denied. 


t  2019.  Cnntenta  of  petition. 

The  pt'lition  uiust  1*  vprilied  by  the 

ath  of  the  peHtioner,  to 

10  effect  that  he  believes  it  to  be  true 

and  must  state,  in  sub- 
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is  onknown,  and  the  officer  or  oeraon  by  whom,  be  ia  so  im- 
isoaed  or  reatrained,  namitig  both  parlies,  if  tbeir  uamea  nre 
oiTQ,  end  (IPBCribing  i^itbor  linrty,  nhose  name  ia  unknowD. 
I  That  lie  baa  uot  been  committed,   and   ia  uot  detained  by 
'tue  of  any  judfcment,  decree,  final  order  or  iiroceuH,  afecilied 

seel  ion  2U1C  of  this  act. 
I  The  eauae  or  pn-tence  . 

rdiog  to  the  best  kuowli-dL  . 

I.  It  the  imprluoDuii'nt  or  restraiut  is  by  virtue  ot  a  iiinndato,  a 
yy  tiieroDl  must  be  ouuexed  to  tbe  pelilion:  unless  the  |H-tilloner 
era,  oitLiT,  that  by  reaB<)n  of  the  removnl  or  coneealuii'iit  of  tlie 
Buuer  before  the  B|>iiJiealion.  a  demand  of  sueh  a  copi'  euiilil  not 

made,  or  that  aiicli  a  demand  was  made,  and  the  legal  fei's  for 
;  copy  were  tendered  lo  tjie  offici'r  or  other  pcTKon,  buvlng  tbe 
Boner  in  his  custody,  and  that  the  eo^y  wua  refused. 
>.  If  the  iiuprisuuuient  is  ulleei'd  lo  bv  lllcKal,  the  ijeiitioa  must 
lie  Id  nhnt  the  aliened  llleEulilT  eouaiata.  l^4ee  j  2033.) 
;,  It  muat  Bpeeify  whether  the  oetitioner  applies  tor  the  writ  vt 
beaa  corpus,  or  for  the  writ  ol  certiorari. 
u.  s.  ces,  i  2B. 

1W20.  Wb«B  i*rl<  mast  be  Krantedi  peanltf  t<iv  lefoBtiiK, 


vcrlbed  in  the  foregoinf;  xeetions  of  this  article  ualeas  it  ap- 
tra,  from  tbe  petition  itxelt.  or  the  documrntx  annexed  thereto, 
it  the  petitioner  is  prohibiU'd  by  Inw  from  prosecntinK  tbe  writ, 
r  a  violation  of  thiH  aection,  a  jitdcre,  or,  if  llii'  applicnttuii  was 
de  fo  a  court,  each  nietnher  of  the  court,  who  asRenla  to  the 
lation,  forfeits  to  (he- ^riaoiier  one  thousand  dollnra,  to  lie  re- 


Itoai.  [Am'd,  ISOS.]      Form  of  writ  of  habeaa  corpoa. 

'he  writ  of  habeas  eorpiiB,  issued  as  prcscrihed  in  this  article, 
Bt  be  snbBtantially  in  the  following  form,  tbe  blanks  being 
perly  filled  ilr>: 

"  The  People  of  the  Slate  of  New  York. 

To  the  flhenff  of,"  etc.  (or  "to  A.  B.") 

We  command  you.  that  you  have  the  body  of  C.  D..  by  yoil 
iriaoned  and  detained,  as  it  in  xnid.  tneetlier  with  the  time  and 
ae  of  such  IropriRonment  and  detention,  by  whatsoever  name 

sold   C.   D.   is   called   or   ebarged,   before  — " ",   ("  the 

rente  court,  at  a  speeial  Icrin  or  term  of  the  appellate  ilivixion 
reof.  to  be  held  ",  or  "  B.  F..  justice  of  the  supreme  conrt  ", 

jtherwise.  as  the  rase  may  lie)  "  at  on  — — — — "   [op 

imediately  alter  the  receipt  of  this  writ  ",1  "  to  do  and  receive 
it  shall  then  and  there  be  conHidered.  concerning  the  said  C.  D. 
I  have  you  theD  there  ihi»  writ. 
Witness. ,  one  of  the  ^tislices  "  (or  "  iudgea  ")  "  of 


Google 
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I  SOaa.   [Am'd,  18HB,]    Form  of  -writ  at  certiorari. 

The  writ  of  certiorari,  instieil  ns  preBcribed  in  this  nrticlp,  must 
bp  Hiibstnntiallj'  ia  the  foiluu'iiig  form,  the  IilanlEs  being  properly 
filled  up: 

■■  ITii'  People  of  Ihr"  Stnte  of  New  York. 
To  the  Sheriff  of,"  etc.  (or  "  to  A.  B,") 

"  We    L'oraniuiKl    sou,    that    yoii    certify    fully    and    at    lai^. 

tn ",  ("  the  Hopreme  court,  nt  n  special  teim  or  term  ot 

the  appellate  dlvialoii  f  horpof,  to  be  held  ",  or  "  K.  F.,  justice  of 
the  Biipreme  court ",  or  otherwise,  as  the  case  may  be.) 
"  at ■  ■■  — ,  on  — — — ^—",  lor  V  immediately  after  the  re- 
ceipt of  this  writ ",]  "  the  day  and  cause  of  the  imprlBonment  of 
r.  n..  by  you  detained,  ns  it  la  cald,  by  wliatsoerer  name  the  said 
C.  r>.  fa  called  or  charged.    And  have  you  then  there  thla  writ ". 

"Witness, ,  one  of  the  ^uaticcs  ",  <or  'judges  ")  "  of 

the  said  court  ",  (or  "  county  judge,"  or  otherwise,  as  the  case  mai- 

be,)  "  the  - — day  of  ,  in  the  jcai'  eighteen  hua- 

dred  and  ". 

1  X023.   'Wliem  writ  refvriinbin  Itpfore   nnotlicr  jnilB«> 

If  application  for  either  writ  is  made  to  the  snpreuie  court,  oi 
to  a  jnsiiee  thereof,  in  a  county  other  than  that  where  the  pereon 

Is  iuiprinoniid  or  confined,  the  writ  may  lie  made  returnable,  in  its 
or  his  diserelion,  before  any  judge  authorized  to  gfut  it,  in  the 
conaly  of  the  im prison ni en t  or  confinement, 

L.    IttST.    <;>l.   240,    I   1    (4    Edm,    681).  t 

S  Z024.  When  icrlt  unlBoleiil. 

The  writ  of  habeas  corpns  or  the  \ 
disolieyed.  for  any  d<'fect  of  form,  i 
the  roUowlnir  capon; 

1.  If  the  pcmon  haTirR  the  custody  of  the  prisoner  is  designated, 
either  by  his  name  of  olKce.  if  he  lias  one,  or  by  his  own  name; 
or.  it  both  names  are  unknown  or  uncertain,  by  an  asRumed  ai>- 

Epllalion.  Any  percon  upon  whom  the  writ  Is  sorred,  is  deemed  to 
e  the  person  to  whom  it  is  directed,  nlthoogh  it  is  directed  to  bim 
by  a  wronft  nnnie  or  deHcrl|>tion,  or  to  aaothor  person. 

2.  If  the  perxon  directed  to  be  produced  is  desiKnaled  by  name, 
or  otherwise  ilescribed  in  any  way,  so  as  to  be  identified  aa  the 
piTson  intended. 

2  n.  S.  60.1,  t  26, 

f  302n.  'n'bpn   nrlt  to  lusne  wIfliaBt  appllealloD. 

Wlicre  a  justice  of  the  supreme  eoiirt.  in  court  or  out  of  court, 
has  evidence,  in  a  judicial  proeeediuf;  taken  before  him,  that  any 
person  is  ilk'jiHlly  intprisoned  or  restrained  in  his  libcrt.v,  within 
the  State:  or  where  anj;  other  judge,  authorised  by  this  article  to 
grant  the  writs,  has  eyidenee.  in  litie  manner,  that  any  person  is 
thus  imprisoned  or  restrained,  within  the  county  where  the  judge 
resides:  he  must  Issue  a  writ  of  habeas  corpus  or  a  writ  of  cer- 
tiorari, for  the  relief  ot  that  person,  although  no  application  there- 
for has  been  made, 

I  2020.  Rrtnrni  Its  oontrDts. 

The  person  u:>nn  whom  either  writ  has  been  duly  sctyed,  must 
stale,  plainly  aud  uiioqiii vocally,  in  his  return: 
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1.  Whether  or  not,  at  the  time  when  the  writ  was  served,  or  at 
any  time  Iheretofore  or  thereafter,  he  had  in  bis  cuutody,  or 
under  bis  power  or  restraint,  the  persoii  lor  whoes  relief  the  writ 

'^.  If  he  EO  had  that  perEoii,  when  the  writ  was  Herved,  and  still 
has  him,  the  authority  and  true  cuuue  ot  the  imprisonment  or  re- 
straint, setting  it  forth  at  length.  If  the  prisooer  is  detained  b; 
virtue  of  a  mandate  or  other  written  authority,  a  copy  tbereot 
must  he  anne:[ed  to  the  return,  and,  upon  the  return  of  the  writ, 
the  oriKinal  must  be  produced,  and  exhibited  to  the  court  or  jndge:. 

3.  If  he  BO  liud  the  prisoner  at  any  time,  but  has  transferred  the 
cDstody  or  restraint  of  bim  to  another,  tne  return  must  contorm 
to  the  return  required  by  the  second  subdiviition  of  this  itectioa, 
except  that  the  subatancc  of  tlie  mandate  or  other  written  autbor- 
'tj  may  be  given,  if  the  original  is  no  longer  in  hia  bands;  and 
that  the  return  muet  stale  partientarly  to  whom,  at  what  time,  for 
what  cause,  and  by  what  authority,  tbe  trniiefer  was  made. 

The  return  must  be  signed  by  the  person  making  it.  and,  unless 
he  <■  a  aworn  public  oUirer,  and  makes  his  return  in  bis  official 
capactlj.  it  must  be  verified  by  bis  oath. 
Z  R.  B.  MS,  I  32. 

I  20ST.  HftbcB.a  corpnar  body  of  prlaaacr  to  be  prodnocA, 

The  person,  upon  whom  a  writ  of  habeas  corpus  hag  been 
duly  Hcried,  mnst  also  bring  up  the  body  of  the  priaoner  in  bis 
custody,  according  to  the  command  of  the  writ;  unless  he  states, 
in  bis  return,  that  the  prisoner  is  bo  sick  or  Infirm,  that  the 
production  of  him  would  endanger  his  life  or  his  health. 

Id.,  I  33  and  p«tt  of  t  U. 

■  2028.  Proceed  I DK*  <•■>  dtnobedlence  of  writ. 

Where  a  person,  who  has  been  duly  sprved  with  either  writ, 
refuses  or  neglects,  without  sufficient  canse  shown  by  him.  fully 
to  obey  it,  as  prescribed  in  the  last  two  seclions.  the  court  or 
jndge.  before  which  or  whom  it  is  made  retiirnahle.  upon  proof 
of  the  due  service  thereof,  must  forthwith  lasuc  a  warrant  of 
attachment,  directed  generally  to  the  sheriff  of  any  county 
when-  the  ddinqnmt  may  he  fotind,  or,  if  the  delinquent  is  a 
sheriff,  to  any  coroner  of  bin  county,  or  to  a  parficulsr  person 
specially  appointed  to  execute  the  warrant,  and  desigunted 
therein;  commanding  snch  officer  or  other  perBon  forthwith  to 
apprehend  the  delinquent,  and  bring  blm  before  the  court  or 
Jadge.  Upon  the  delinquent  bwnft  so  brought  up,  an  order  mnst 
be  made,  committing  him  to  close  custody  In  the  jnil  of  the 
county  in  which  tbe  court  or  Juiigc  is:  or.  If  be  in  a  sheriff,  in 
the  jail  of  a  county,  other  than  his  own,  deslgnatod  in  the  order: 
and.  in  either  case,  without  being  allowed  the  liberties  of  the 
jail.  The  order  must  direct  that  he  stand  committed,  until  he 
mnkea  return  to  the  writ,  and  complies  with  any  order,  which 
ma.v  he  made  by  the  court  or  judge,  in  relation  to  the  person 
for  whose  relief  tbe  writ  was  hiaued. 

Id..  H  »  iiHi  SB. 

I  2029.  Id.  t  jireoeiit  to  brims  np  priaoner. 

The  court  or  Judge  may  also,  in  its  or  his  discretion,  at  the 
time  when  the  warrant  or  attachment  ts  issued,  or  afterward^ 
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iBBue  a  precept  to  the  sheriff,  coroner,  or  other  person,  to  whom 
the  warrant  Is  directed,  commanding  him  forthwith  to  brinff 
before  the  court  or  judge  the  person  for  whose  benefit  the  writ 
was  granted,  who  must  thereafter  remain  in  the  custody  of  the 
officer  or  person  executing  the  precept,  until  discharged,  bailed, 
or  remanded,  as  the  court  or  Judge  directs. 

3  B.   8.  DS3.  f  aft. 

I  SOSO.  Id. I  power  of  conatr  mim-f  be  ttKlIttd. 

The  sheriff,  coroner,  or  other  person,  to  whom  a  warrant  Of 
attachment  or  precept  Is  directed,  as  prescribed  in  either  of  the 
last  two  sections,  mu;,  In  Ibe  execution  thereof^  cull  to  his  aid 
the  power  of  the  couuly.  as  the  sheriff  mny  do,  m  " 
of  a  maadate  isHUcd  from  a  court  of  record. 

I  aOSI.  ProccedfDBB  on  petnra  of  ImtieBB  sorpna. 

The  court  or  judKe,  before  which  or  whom  the  prisoner  Is 
brought  by  virtue  of  a  writ  of  habeas  corpus,  issued  as  prescribed 
In  this  article,  roust,  immediately  after  the  return  of  the-  writ, 
examine  iuto  the  facta  alleged  in  the  return,  and  into  the  cause 
of  the  imp?isaameut  or  restraint  of  the  pritioner;  and  must  make 
a.  final  order  to  discharge  him  therefrom.  If  no  lawful  cause  for 
the  Smprtsonment  or  restraint  or  for  the  continuance  thereof. 
li  shoTn;  whether  the  same  was  upon  a  commitment  for  an  actual 
or  supposed  criminal  matter,  or  for  some  otbe;  cause. 

Id..  II  sa  ItUI  39. 

f  20S2.  'Wken  prisoner  to  be  remanded. 

The  conrt  or  judge  must  forthwith  make  n  final  order  to  remand 
the  prisoner,  if  it  appears  that  be  is  detained  in  custody  for  either 
of  tno  followinn  causes,  and  that  the  time  for  which  be  may 
lefMlly  be  so  detained  has  not  expired: 

1.  By  Tirtiie  of  a  mandate  issued  by  a  conrt  or  a  jud^  of 
tbe  United  Stales,  in  a  case  where  such  courts  or  judges  have 
exclusive  jnrisdiction.  - 

2.  By  Tlrtne  of  the  final  judgment  or  decree  of  a  competent 
tribunal,  of  ciTil  or  criminal  jurisdiction:  or  the  final  order  of 
such  a  tribunal,  made  in  «  special  proceeding,  instituted  for  any 
cause,  except  to  punish  him  for  a  contempt:  or  by  Tirtue  of  an 
execution  or  other  process.  Issued  upon  such  a  judgment,  decree, 
or  final  order. 

3.  For  H  criminal  contempt,  defined  in  section  8  of  this  act 
and  specially  and  plainly  chanted  in  a  commitment,  made  by 
a  court  ofiicer.  or  body,  having  authority  to  commit  for  the 
contempt  so  charged. 

M..  I  40. 

I  20aS.  Whea  to  be  dIachBTwed  la  civil  esses. 

If  it  appears  upon  the  return,  that  the  prisoner  is  In  enstody, 
by  virtue  of  n  mandnte  in  n  civil  catise,  he  cnn  be  discharged, 
only  in  one  of  the  following  cases: 

1.  Where  the  juriudicHon  of  the  conrt  which,  or  of  the  officer 
who.  Issued  the  mandate,  has  been  exceeded,  either  as  to  matter, 
place.  Film,  or  person. 

2.  Where,  although  the  oriKinal  imprifionment  was  lawful,  yet 
by  some  act.  omisxion.  or  erent.  which  has  taken  place  afterwards, 
the  prisoner  has  become  enlitleii  to  be  discharged, 

(I4S 
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3.  Where  tbe  mandate  is  defective  in  a  matter  of  Bubatance 
required  by  law,  rendering  it  void. 

4.  Wberc  the  maodatc,  atthougb  in  proper  form,  was  iSBUed 
in  a  case  not  allowed  b;  law. 

6.  Where  the  peruon,  baving  the  castody  of  tlie  prlaouer  under 
the  mandate,  is  not  the  person  empowered  by  law  to  detain  him. 

6.  Where  the  mandate  la  not  authorized  bj  a  Jndirment,  decree, 
(rr  «rder  of  a  court,  or  by  a  provision  of  law. 

2  R.  8.  G«3,  I  41. 

I  iCOS4.  Tbe   !■■!  Becttou  qnnlllled. 

Bnt  a  conrt  or  jailgo,  uiKtu  the  return  of  a  writ  issued  as  pre- 
acrlbed  in  this  article,  shall  not  inquire  into  the  legality  or  justice 
of  any  mandate,  judgment,  decree,  or  final  order,  specifivd  in  the 
last  section  but  one,  except  aa  therein  staled. 

M.,  I  42. 

1  203S.  ProceedlnsB  on  iprcKnlar  eommltment- 

1(  It  appears  that  the  prisoner  hag  been  legally  committed  tor 
a  criminal  offence,  or  if  he  appeura  by  the  tCBlimony  offered  with 
the  return,  or  upon  the  heating  thereof,  to  be  guilty  ot  such 
an  offence,  although  the  commitment  is  Irregular,  the  court  or 
judge,  before  which  or  whiHu  he  ia  brought,  must  fortliwlth 
make  a  final  order,  to  discharge  hmi  n[>on  his  giving  bail,  if  Ibe 
<mse  is  bnitable:  or,  if  it  ia  not  bailable,  to  reninnd  him.  Where 
ball  ia  (civen  piirHunnt  to  an  order,  made  as  prescribed  In  this 
section,  the  proceedings  are  tlie  name  as  u]>cin  the  return  to  a 
writ  of  certiorari,  where  it  appears  that  the  prisoner  is  enlitlcil 
to  be  bailed. 

Id.,  f  4S. 

I  203&  Id. I  whcB  iirlsoner  uar  l>e  cowBiitted  to  anathev 

Where  a  prisoner  is  not  enlitli^l  lo  bis  discbarge,  and  is  n«t 
bailed,  he  must  be  reaiunded  to  Ibe  custody,  or  placed  under  the 
restraint,  from  which  be  was  taken,  unless  the  peraon.  In  whose 
custody,  or  under  whose  restraint  he  was,  is  not  lawfully  enti- 
tled thereto;  in  nhicb  case,  the  order  remanding  him  must 
txinimit  him  to  the-custody  of  the  officer  or  person  so  entitled. 

Id.,  i  44, 

I  2037.  CmmtoiT   ••'  wrlsoacr  penainar  the  prooeeaiBKH. 

Pending  the  proceedinga,  and  before  a  finsl  order  is  made 
upon  the  return,  the  court  or  judge,  before  which  or  whom  the 
prisoner  Is  brought,  may  either  commit  him  lo  the  custody  of  the 
sheriff  of  the  county  wherein  the  proceedings  are  pending,  or 
place  him  in  snch  care  or  custody,  as  his  age  and  other  circum' 
stances  require. 

Id.,  i  *B. 

I  2038.  ITotlce  to  person  latprratpd  tn  detention. 

Wiere  it  nppears.  from  the  reiiTrn  to  either  writ,  that  the 
prisoner  is  In  custody  by  virtue  of  a  mandate,  an  order  for  hlB 
diacharge  shall  not  be  made,  imlil  notice  of  the  time  when,  and 
the  place  where,  the  writ  is  returnnblr.  or  to  which  the  henring 
.  haa  been  adjourned,  as  the  cose  may  be,  has  been  either  person- 
ally served,  eight  days  previously,  or  given  in  such  other  manner. 
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und  for  eucb  prevloua,  leugth  ol  time,  as  the  court  or  judge 
presoribe«,  ait  lulluwa: 

1.  Where  the  muucJate  nan  issued  or  made  in  a  civil  action  or 
special  proceediug,  lo  the  pernou  who  hue  iiu  iniereat  )u  contiDU- 
iug  the  iiDpri3ouun.i]l  or  restraint,  or  his  attorney. 

2.  In  every  uther  case,  to  the  district  nltornvy  of  the  connty, 
within  which  the  prisoner  was  detained,  at  the  time  n'h«t  the 
writ  was  served. 

For  the  pnrpo»e  of  un  appeal,  the  iwrson  lo  whom  notice  is 
given  as  prescribed  in  the  lirst  BDlwIivisiou  of  this  sectlou,  be- 
eoniea  a  party  to  the  special  proceeding. 

8  K,  8.  5B3,  iS  to  i>nd  47,  nmM  by  L.  183T.  cB.  !40,  |  2  (4  Edm,  681>. 

I   20S0.    PrlBOaer   mar    eontrovert   rcinrBi   proofs   tb-cre- 

A  prieouer,  produced  upon  (he  return  of  a  writ  of  habeas 
corpus  may,  under  onth.  deny  any  material  allegation  of  the 
return,  or  make  nuy  allcgutiun  of  fact,  showing  either  that  his 
Imprisonment  or  detention  is  unlawful,  or  that  he  U  entitled 
to  his  discharge.  Thereupon  the  court  or  Judge  most  proceed, 
in  a  summary  way,  to  hear  the  evidence,  produced  in  support  of 
or  agiiiiiHi  the  impriNoniui'iit  or  detenllou,  and  to  dispose  of  the 
prisoner  as  the  justice  of  the  caac  requires. 

M..  I  48. 

I  X040.  Proeeedlnvn    apoa  ■IckBCim.  «tc.,  of  prlso&er. 

Wl'.ere  the  return  to  a  writ  of  habeas  corpus  states  thnt  the 
prisoner  Is  so  sick  or  InSrin,  that  the  production  of  him  would 
endanger  his  life  or  health,  and  the  return  ia  otherwise  sufficieur, 
the  court  or  judge,  it  satisfied  of  the  truth  of  that  stateinent, 
must  decide  upon  the  return,  and  dispose  of  the  matter,  as  if  a 
writ  of  certiorari  had  been  iasaed. 

W..  {  40. 

I  2041.  \t'lirii  flerttorarl  to  Inane  on  MittKcntlon  tor 
batkeoa  corpna. 

Where  an  application  \n  made  for  a  writ  of  habeas  corpus, 
as  prescribed  in  this  article,  and  it  nppears  to  the  court  or  judge, 
upon  the  petition  and  the  documents  annexeil  (hereto,  that  the 
cause  or  offence,  for  which  the  parly  is  inipriiionril  or  detained, 
is  not  bailable,  a  writ  of  certiorari  may  be  granted,  inatc.iil  of  a 
writ  of  habeas  corpus,  as  it  the  application  had  been  made  fur 
the  former  writ. 

M..    I  80. 

I  204S.  Proceeillnxa  npon  ll*  rrtam. 

I'pon  the  retuni  to  such  a  writ  of  certiorari,  the  court  or 
judge,  before  which  or  whom  it  is  returnnble,  must  proceed  aa 
upon  a  return  (o  n  writ  of  hnl>ea8  corpus,  and  must  hear  the 
proofs  of  the  nnrtles,  in  support  of  and  against  the  return. 

M.,  !  61. 

t   2043.    Id. I    nhru    tllnelinrKc   to   he   Krantedi   iTli«n    pro- 

If    it   Boneiirs.    fhni    the    nrinoner    IR    unlnwfnily    Imprisoned    or 

rl  or  jtidRe  miist   make  a  final 

If  it  appears  that  he  Is  law- 
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I  2044.  n'hea  certtorarl  daes  mat  prevent  IiitbeSB  corpna. 

Nutwithstaiidiug  a  writ  of  certiorari  has  been  issued  or 
reliirDeil,  ub  preBcribed  in  tbis  article,  tbe  court  or  judge,  before 
which  or  whom  it  in  returuable,  ma;  iiwue  a  writ  of  babens 
corpus,  which  is,  in  all  respects,  nubject  to  the  foregoing  provi- 
Biotis  of  this  article,  relating  to  the  latter  writ.  If  the  court  or 
judge  refuses  a  writ  o(  certiorari,  or,  upon  the  return  thereof, 
refuses  .to^lscharge  tbe  prisoner,  the  latter  ma;  claim,  and  la 
entitled  to,  the  writ  of  habeas  corpus,  as  prescribed  Id  this 
article. 

Id..  I  BS. 

I  204S,  Ball  on  ecFllorarl)  wben  and  hoir  ordered. 

If,  Upon  the  return  to  a  writ  of  certiorari,  issued  as  prescribed 
Id  this  article,  It  appears,  that  tbe  person  imprisoned  or  detained 
is  entitled  to  be  balled,  tbe  court  or  judge  must  make  a  final 
order,  fixing  the  sum  in  which  he  is  to  be  admitted  to  bail; 
speeltylng  the  court,  and  the  term  thereof,  at  which  he  is  required 
to  appear;  and  directing  his  discharge,  npon  ball  being  gifen 
Bccordiaglf,  as  required  by  law.  If  sufficient  bail  is  inimodiately 
offered,  the  court  or  judge  must  take  it;  otherwise,  bail  may  b« 
gircn  afterwards,  as  prescribed  in  the  next  section. 

Id.,  1  B4.  iDi'd. 

I  2046.  [Am'd,  1890.]    id.)  br  whom  and  bow  taken. 

Upon  the  production  of  the  order,  or,  if  it  was  made  by  a  court, 

of  a  certified  copy  thereof,  to  a  justice  ijf  the  supreme  court,  or 
to  the  conoty  jndge  or  special  county  judge  of  the  county,  where 
the  prisoner  Is  detained,  the  judge  must  take  the  recoKniianc* 
of  the  prisoner,  with  two  sureties,  in  the  snm  so  fixed,  condi- 
tioned for  tbe  appearnnre  of  tbe  prisoner,  as  prescribed  in  the 
order,  fiach  person,  offerlne  himself  ns  a  surely,  must  show,  by 
his  oath,  to  tbe  satlsfaclion  of  the  judge,  that  he  Is  a  bouse- 
hotder  in  the  county,  and  worth  twice  t!ie  sum  In  which  he  is 
reijulred  to  be  bound,  over  and  above  all  denMuds  against  bim. 
It  is  not  necessary,  that  the  prisoner  should  appear  In  person 
before  the  Judge,  to  acknowledge  the  recognizance:  but  it  may  bp 
acknowledged  by  the  prisoner,  and  certified.  In  like  manner  as 
a  deed  to  be  recorded  in  tbe  county. 


I  2047.  niBCliBrKe  at  prlioner  bailed. 

The  judge  inust  immediately  file  the  recognizance  with  the  clerk 
of  the  court,  hefore  which  the  prisoner  is  bound  to  appear.  He 
mnst  also  mnire  s  certificate  upon  the  order,  or  the  certified  copy 
thereof,  to  the  effect  that  it  has  l>oen  comalieil  with.  TJaon  pro- 
dcction  of  the  certificate,  the  prisoner  is  entitled  to  his  dischaee 
from  impriiwnmcnt,  for  any  cause  stated  in  the  return  to  the 
certiorari. 

Id.,  I  to. 
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;  204S.  Order  ■nbatttntcd  for  writ  of  dlachsrsct  aerTlae 
Aad  effect  thereof. 

The  writ  o[  diHchoret'  is  nlxilitilipcl.  A  finnl  order  to  diBi-harge  a 
prisoner,  niiide  as  pr«»L-rJbod  in  tbiK  article,  may  be  scrsed  in  like 
□laiiuer  as  an  injuuetioti  urder,  niul  u'heu  so  Hprved,  it  may  be 
enforced  in  llie  Rnuie  mniincr  iis  a  Giiul  juilxment  in  a  civil  ncLion, 
except  where  s|iepinl  provision  for  itn  enfurconieiit  is  otlierwise 
made  in  tliis  act.  Where  rucIi  nii  order  directs  h  dischnref,  upon 
giving  bail,  the  Kprvlrp  thereof  ih  not  eomiilele  until  Kervic<r  at  the 
cerlificHte.  or  other  prnof  prescribed  by  law,  stiowinB  thnt  bail  has 
been  given,  as  reqnired  theri'by. 

Sec  ft  eiO  and  1241.  ante. 

{  304fi.  BnfoFclBS  order  tor  dlnclmrKei  peBBlt>'.  elc. 

Obedience  to  a  final  order  to  dischnrBP  n  prisimer,  made  as  pre- 
acrlbcd  in  this  article,  may  be  enforced  by  the  ronrt  which,  or  the 
judge  who.  made  the  same,  by  attachment  ns  for  a  n(>Kle<'t  to 
make  a  relnrn  to  n  writ  of  hiihenn  corpns.  and  with  like  effect. 
A  person  guilty  of  such  disobedience  forfeits,  to  the  prisoner  ag- 
grieved, one  thousand  tivo  hundred  iind  Bfty  dollMrs,  in  nddition  to 
the  damage!)  which  the  latter  Rnntains. 

I  20B0.  'Whvn  prlBOner  dlMoknrfred  >ot  to  he  re-tm- 
prlsonedi  >Fhen  be  may  he. 

A  prisoner,  who  has  lieen  disclinrBed  by  a  final  order,  made  upon 
a  writ  of  hnbeas  corans  or  certiorari.  isBued  as  nrcscribed  in  this 
article,  ehall  not  be  ngnin  Imjirisoned,  restrained,  or  kept  in 
custody,  for  the  same  cause.  But  it  is  not  deemed  to  1k>  the  same 
cause,  in  either  of  the  followlnc  cases; 

1.  Where  he  has  been  disi'linrged  from  n  coinmitinent  on  a 
criminal  charge:  and  is  afterwards  eommitled  for  the  same 
offence,  by  the  lawfnl  order  or  other  mandate  of  the  court, 
wherein  he  wob  hound  by  recognimtnce  to  appear,  or  in  which  he 
has  been  indicted  or  convicted  for  the  same  ofTence. 

2.  Where  he  has  heon  dischargeil.  in  a  eriinliinl  canse.  for  de- 
fect of  proof,  or  for  a  material  defi'Cf  in  the  eommilnieut:  and  in 
afterwards  arrested  on  sntflcient  proof,  and  eouiniltfed  by  a  lawful 
mandate  for  the  same  offence. 

3.  Where  he  has  lieen  dinchargci.  in  a  civil  action  or  special 
proceeding,  for  an  illegality  in  the  jndgtnent.  finnl  order,  or  other 
mandate,  as  prescribed  in  this  article:  and  is  afterwards  im- 
priBoned  hy  Tirtue  of  n  lawful  judgment,  final  order,  or  other 
mandate,  for  the  same  cause  of  action. 

4.  Where  he  has  been  discharged,  in  a  civil  action  or  specia! 
proceeding,  from  imprisonment  by  virtne  of  nn  order  of  arrest; 
nnd  is  aflenvanls  taken  in  exeention.  or  other  final  process,  ia  the 
same  nrtion  or  special  proceeding,  or  arrenled  in  another  action  or 
Biiecial  proceeding,  after  the  first  was  dJNContlnued. 

I  XOSl.  Pendltr  for  vloliitliiK  the  Isnt  ■eetlOD. 

If  a  court,  or  judge,  or  niiy  oilier  iierson.  in  the  eseenlion  of 
a  judgment,  order,  or  other  iriniidate.  or  otherwise,  knowingly 
violates,  eniises  to  be  violated,  or  nssists  in  the  violation  of.  the 
last  section,  he.  or  if  the  act  of  omission  wns  thnt  of  n  court,  eoch 
member  of  the  court  assenting  Iherelo.  forfeits,  to  the  prisoner 
oggricved,  one  thousand  two  hundred  nnd  fifty  doHors.  He  is  also 
guilty  ot  a  misdemeanor;  aud.  ujion  coiiyiction  thereof,  sball  be 
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pDnished  by  fine,  not  excccdius  one  thousand  dollars,  or  by  Iro- 
Itrisounieiit,  uut  i.'j[(;L'ediug  avt  uioaUu,  o[  by  Uoth  in  Uie  discceuou 


I  20S2.  Id.)  for  eoucenllns  j»rl*oner,  etc,  to  avald  mrlt. 

Any  one,  linking  in  his  cnstody,  or  uiidcr  bin  power,  a  iiecuon 
entitled  to  a  writ  of  habeas  con»)B  or  a  writ  of  certiorari,  as  pre- 
scribed in  this  nrlicle,  or  a  [torBOu  for  whose  reliot  a  writ  of 
habeas  corpus  or  a  writ  of  certiorari  bna  been  duly  isaucd,  as 
prescribed  in  tUiB  article,  who,  with  intent  to  elude  Iho  service  of 
the  writ,  or  to  avoid  the  effect  thereof,  transfers  the  prisoner  to 
the  custody,  or  places  him  under  the  power  or  control,  of  another, 
or  concenlH  him,  or  changes  the  place  of  his  confinement,  is  guilty 
of  a  BilBdemeatior;  and,  upon  I'ouvictioa  thereof,  uhall  be  puuishcd 
as  specified  iu  the  last  section. 

M.,   t)  HI,  02  anJ  rcmKlqder  et  0*. 

i  S0S3.  la.f  for  aldlnB,  «tc. 

_  A  person  who  knowinffiy  asalsts  in  the  violation  of  the  Inst  sec- 
tion IB  guilty  of  a  iniBdemeauor;  and,  upon  conviction  Uiereof, 
shall  be  punuhed  as  speciht'd  in  the  last  section  but  one. 

i  20D4.  W«najit  to  brlnv  op  prlaoaer  abont  belniT  re- 
moved. 

Where  it  appears,  hr  proof  satisfnetory  to  a  court  or  tndge, 
authorized  to  grant  either  writ,  tiint  a  person  1b  held  in  unlawful 
connueinent  or  custody,  and  that  there  a  a  good  reason  to  believe 
that  he  will  be  carried  out  of  the  State,  or  sufEer  irreparable  injury', 
before  he  can  be  relieved  by  a  writ  of  habeas  corpus  or  a  writ  of 
ccrUoran;  the  court  or  judge  must  issue  a  warrant,  reeiUng  the 
facts,  directed  to  a  particular  sheriff,  or  generally  to  any  sheriff  or 
consuble,  or  to  a  person  specially  designated  therein:  and  com- 
manding  him  to  take,  and  forthwith  to  bring  before  the  court  or 
judgpj  the  prisouer,  to  be  dealt  with  according  to  law.  If  the  war- 
rant is  issued  by  a  court,  it  must  be  under  the  seal  thereof:  it  by 
a  judge,  it  must  be  under  his  hand. 

Id..  I  88. 

I  ZOSK.  Wbea  offendeF  t*  be  ATFested. 

Where  the  proof,  specified  in  the  last  section,  is  also  sufficient 
to  justify  an  arrest  of  the  person  having  the  prisoner  in  his  cus- 
tody, as  for  a  criminal  offence,  committed  in  taking  or  detaining 
him,  the  warrnnt  must  also  conlaiu  a  direction  to  arrest  that  per- 
son, tor  the  offence. 
Id.,  i  ae. 

I  2006.  HseoDtlan  of  vTBrpnnti  pvoccedlnani  ts  rellei-e 
pFliionet-. 

The  officer  or  other  nerson,  to  whom  the  warrant  is  directed  and 
delivered,  must  execute  it  l.y  bringing  the  nrinoner  therein  named, 
and  niso.  if  so  commanded  in  the  warrant,  the  person  who  detains 
him.  before  the  court  or  judge  issuing  it;  and  thereupon  the  per- 
son detaining  the  prisoner  must  mnke  a  return,  in  like  manner 
and  the  like  proceedings  miiaf  be  taken,  as  if  a  writ  of  habeas 
corpus  had  been  issued  in  the  first  Instance. 

Id..  I  m. 
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1  20B7.  Id.f  IrroeccdlUKa   to  pnnliili  offender. 

If  the  person,  haTiug  the  priooner  iu  his  custody,  is  brouKbt 
beloTe  the  court  or  judge,  as  for  a  crlminsl  oSeace,  he  ia  entitiitl 
lo  be  examiDed,  and  must  be  committed,  bailed,  or  discharged,  b7 
the  court  or  judge,  au  Ut  aof  criminal  catio  at  the  name  uature, 

2  R.  8.  K3,  I  6S. 

I  aOSS.  Wh«a  appeal  Bar  !>•  talcea  la  easea  aadcr  tkia 

_j  order  retnsing  to  grant  a 

,_.   -r  a  writ  of  certiorari,  hb  prescribed  in 

this  article,  or  from  a  final  order,  made  upon  the  return  of  such  a 
writ,  to  discharge  or  remand  a  prisoner,  or  to  dismiss  the  proceed' 
IncB.  Where  tbc  final  order  is  made,  to  discbarge  a  prisoner, 
upoD  his  giving  bail,  nn  appeal  therefro.n  may  be  taken, 
before  bail  Is  given:  but  where  the  appeal  is  taiicn  b7  the 
people,  the  discbarge  of  the  prisoner  upon  bail  shall  not  be  etayed 
thereby.  An  appeal  does  not  lie,  from  an  order  of  the  court  or 
judge,  before  which  or  whom  the  writ  is  made  tetumable,  except 
as  prescribed  in  this  sectian, 

i  2«B0.  Id.)  br  peopi*. 

An  appeal  from  a  final  onler,  d]s<Aarging  a  prisoner  committed 

upon  a  criminal  atcusatiou,  or  from  Ibc  affirmance  of  sivh  an 
order,  may  be  taken,  in  the  name  of  the  people,  by  the  attoroey- 
genernl  or  the  district-attorney. 
BaUtltnted  tor  Id.,  )l  TO  mod  71.    8m  II  13Ca-13«l.  IDtc  I  3121,  pdM. 

I  2OG0.  PrlHoneF  who  appealH  mar  be  aJmitlcd  to  ball. 

Where  a  prisoner,  who  stands  charged,  upon  a  criminal  accusa-, 
tion,  with  a  bailable  offence,  has  perfected,  or  intends  to  take,  an 
appeal  from  a  linal  order  dismissing  the  proceedings,  remanding 
bTm.  or  otherwise  refusing  to  discharge  bim.  made  as  prescrilwd 
Id  this  article,  the  court  or  judge,  upon  his  application,  either 
before  or  after  tlie  final  order,  must,  upon  stica  notice  to  the 
district- attorney  as  the  court  or  judge  thinks  proper,  make  an 
order,  fixing  the  snm  in  which  the  applicant  shall  be  admitted  to 
bail,  pending  the  appeal;  and  thereupon,  when  his  oapeal  is  per- 
fected, he  must  be  admitted  to  bnil  accordingly. 

I..  1ST!,  ch.  SB3,  pirt  of  I  1  (D  Edm.  T0«). 

I  2001.  (Am'd,  INIKt.]    Id.i  recoKnlmaaee,  ete. 

The  recoenizauce  for  that  purpose  must  be  conditioned,  that  th? 


prisoner  will  appear,  at  a  term  ot  the  appellate  division  of  the 
supreme  couK  to  be  held  at  a,  time  and  place  designated  in  the 
order,  and  abide  by  and  perform  the  judgment  of*  order  of  the 


appellate  court.  It  must  be  taken  and  approved  by  a  justice  of 
the  supreme  court,  or  by  the  court  or  judee  from  whose  order 
the  appeal  is  taken,  or  by  the  county  judge  of  the  county  in  which 
the  order  was  made.  In  nil  other  respects,  the  proceedings  arc  the 
name  as  prescribed  tn  this  article,  where  it  appears,  upon  the  re- 
turn of  a  writ  of  certiorari,  that  the  prisoner  is  entitled  to  be 
admitted  to  bail. 
H..  part  of  I  1;  L.  1886.  cH.  Mfl. 
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I  XiMKi.    [Au'd,  ISttS.J      Id.;  an  appeal  i«  court  ol  appcKW. 

Where  u  prisoner,  who  xtaadB  cliurgod  with  an  offence,  specified 
JQ  the  le.st  section,  taaa  pi^rfectod  an  appeal,  to  the  court  of  appeals, 
IiMui  a  liual  ordiT  of  tbo  Huprumc  tiiurt,  aliinning  an  order  re- 
fusing bis  discharge,  or  revcrsiuj;  an  order  grautlng  his  discharice; 
the  L'ourt,  from  whose  order  the  appeal  is  taken,  or  a  judge 
thereof,  must,  upon  hl«  application,  admit  him  to  bail,  as  pre- 
scribed in  the  loBt  section;  except  that  the  recognizance  must  be 
conditioned  to  appear,  at  a  term  oC  the  appellate  division  of  the 
supreme  euurt  from  which  the  appeal  is  taken,  to  abide  by  and 
perform  its  judtfuiest  or  order,  made  after  the  determination  of 
the  appeal, 

L.  J873.  i:li.  663,  pure  of  (  1.  ami;  L.  ISMS,  cb.  MO. 

I  £063.  Custody  ol  prtnanev  nntll  he  Klveii  bBlL 

Where  the  euui.  in  n'hicli  a  prisoner  shall  be  udmittcd  to  bail, 
has  been  hxed,  an  prescribed  in  cither  of  the  Inat  ttvo  sections,  he 
must  remain  iu  the  custody  ot  the  sheriff  of  the  count;  in  which 
he  then  is,  uutil  he  i»  admitted  to  bail,  ns  therein  prescribed:  or, 
if  he  does  not  give  the  requisite  bail,  until  the  time  to  appeal  has 
expired  or  the  appeal  is  disiiosed  of,  and  the  further  direction  of 
the  court,  made  thereupon. 

BcDuiliMlec  o(  nam  ttety>n,  am'tl. 

i  20«4.   lAm'd,    IHOS.]    HponvB'uDce   VKlld    for  adjourned 

Where  no  order  or  other  direction  of  the  court,  relating  to  the 
disposition  of  the  prisoner,  is  made  at  the  term  specified  in  a 
recognizance,  giren  as  prescribed  in  section  :i061  or  section  2062  of 
this  act,  the  matter  is  deemed  adjourned,  without  an  order  to  that 
effect,  to  the  ncit  term  ot  the  ai>pellate  division  oC  the  supreme 
conrt,  to  be  held  in  the  same  department;  and  thereafter  to  each 
Buceessive  term,  until  stich  an  order  or  direction  is  made.  The 
prisoner  is  bound  to  attend  at  each  succcsBiTe  term  of  the  aopel- 
late  dlvidion;  and  the  recogniiiance  is  valid  for  his  attendance 
accordlngl}',  witliout  any  notice  or  other  formal  proceedings. 

I..^  1SB>.  cb.  940. 

I  ZWIS.  Pcnulty  for  refuiilDa;  copy  ot  prooeas,  «tt!. 

An  ofllcor  or  oilier  person,  who  detains  any  one  by  virtue  of  a 
mandate,  or  oilier  written  antbority,  must  upon  reasonable  de- 
mand, mill  tender  of  his  fi>es.  deliver  a  copy  thereof  to  any  person 
who  appties  therefor,  for  the  porpoBe  of  procuring  a  writ  of 
habeas  corpus  or  a  writ  ot  certiorari,  In  behalf  of  the  prisoner.  If 
he  knowingly  rctuseii  so  to  do,  he  forfeits  two  hundred  dollars  to 
the  prisoner. 

I   2000.   Appllcntton     of     this     nrtlcls     to     other  vrrltii   of 

bnhea*  coppnu. 

Sxcept  as  otherwise  eipressiy  prescribed  by  statute,  the  pro- 
visions of  this  article  apply  to  and  re60lr:e  the  proceedings  upon 
every  common  laiv-  or  statutory  writ  of  habeas  corpus,  as  far  as 
they  are  applicable;  and  the  authority  of  a  court  or  a  judge,  to 
grant  such  a  writ,  or  to  proceed  thereupon,  by  statute  or  the  com- 
mon law,  must  be  exercised  in  conformity  to  this  article,  iu  an}' 
case  therein  provided  for. 
Soctkms  T3  oDd  70,  It.  8. 


MANDAMUS. 

AH  TIC  1. 1:  FOURTH. 

The  writ  of  mandamus. 

rlt;  hQW   BlUmitWi.  writ  ii«nt« 


□  bo!   b«   compelled^ 


•t  Uw  upon  sencnd 


I  Zoer.  Kinds  of  writ)  how  nltcrnBtlTc  writ  Knated. 

A  writ  of  manJnniiiB  is  dlher  alternotivo  or  peremptory.  The 
Bltirniitivc  writ  mar  be  emnted  upon  an  affiduTit,  or  other  writte  , 
proof,  Bliowing  u  oropor  cntip  therefor;  and  either  with  or  without 
previous  uutive  of  the  apiilication,  as  tlie  court  thiniia  proper. 

f  !tOeS.  [Au'd,  1»(»B.]    ^VkeM  writ  arramted  at  speotel  tera. 

Except  where  upecinl  provleion  (herpfor  is  otherwise  made  in 
this  article,  n  writ  of  mnndaniiis  ean  be  crnntod  only  at  ft  special 
term  of  the  supreme  court,  held  within  the  judlnal  district,  em- 
bracing the   cnunty,   wherein  no   issue  of   fact,   joined   upon   an 


t  Z0«».  [Am'd,  1S05.]  Id.)  at  term  of  th«  appellate  dlvt- 
■loD   ot  the  anprCBie  eaart. 

A  writ  of  maudamuB  may  be  granted,  at  a  term  of  the  appellate 
diviKJon  nf  the  supreme  court  only,  directed  Reiierally  to  aaj 
jtirlKe  hiildiuB.  or  to  hold,  a  siieeiat  term  of  the  iame  court,  or 
<lir<-cteil  lo  one  or  more  judKCS  of  the  same  court  named  therein, 
iu  any  case  where  Biich  n  writ  inny  be  iHsued  out  of  tlie  supreme 
court,  directed  to  any  other  court,  or  to  a  judKe  thereof.  Such  a 
writ  can  he  fcrnnted  only  nt  n  term  of  the  apnellate  dlTision  of 
the  judicial  department  embracinR  the  county,  wherein  the  action 
is  frinble,  or  the  tqjerinl  nrnceeding  in  brouKht.  iu  the  courae  of 
whii'li  Ihe  tnatlpr  fnuclif  to  be  enforced  by  the  mnmlnmua 
nrigiDnted.  unless  thnt  term  In  not  In  <:e''B!on;  in  which  caKe,  it  may 
'<p  griintcd  at  n.  term  of  the  appellate  dJTision  of  no  adjoinlns 
udlcinl   ' 


Judicial  depart! 
L..1B73,  cb. 
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I  2070.  [Am'd,  IBOS.]  When  perenptory  nsadanaa  to 
Ibhii«  In  fir  Hi  Inalaace. 

A  peremptory  writ  ol  mandamus  may  be  issued,  in  tlic  first 
lUBtuiieo,  where  the  apiilitant's  right  to  tUe  niaudamua  clependa 
only  upon  queations  of  law,  nod  notice  of  the  npplLcnlion  has 
been  given  to  a  judge  of  tlic  court,  or  to  the  coriioration,  board, 
or  other  body,  otfirtr,  or  other  pcrsoti.  to  which  or  to  whom  it 
Is  directed.  The  notite  njtiHt  be  served,  at  leaet  eight  days  before 
the  applieation  is  heard:  unless  a  sliorter  time  is  prcacribed  by 
ao  ortler  to  ahow  cuuae,  made,  where  the  npplicatioD  ia  to  the 
special  term,  by  the  court,  or  a  jud^e  thereof;  or  where  the  appli- 
cntioD  is  to  the  njipellate  divisioD.  by  the  Hppeliatc  division,  or  a 
instice  of  the  appellute  division  of  that  judicial  department.  In 
sach  a  CAse  the  application  must  be  founded  upon  affidnvits,  or 
other  written  pruofi^  a  cop;  of  which  must  be  served  wlUi  the 
notice,  or  order  to  show  cause.  Where  the  court,  board  or  other 
body  to  be  served,  consists  of  three  or  more  members,  the  notice 
or  order  to  show  cause,  and  the  papers  upon  wtiich  the  application 
is  to  be  made,  may  be  served,  as  prescribed  in  the  next  section 
for  serricc  of  an  alternative  writ  of  raandamns.  Except  aa  ..>re 
scribed  in  this  section,  or  by  s|>ecia1  provision  of  law,  a  per- 
emptory mandamuH  cannot  be  issued,  until  an  alternative  man- 
damus has  been  issued  and  duly  served,  and  the  return  da; 
thereof  has  elapsed. 


t  2071.  AltecaKllve  nrlti  boir  •erve4. 

'Au  alternative  writ  of  oiandamuB  must  be  served,  b;  showing 
the  original  writ,  and  dcliverinir  a  copy  thereof,  to  the  person  to 
be  served.  Where  it  is  directed  to  a  court,  or  to  the  judge  or 
judges  of  a  court,  it  must  be  served,  either  in  term  time  or  in 
vacation,  upon  the  judge  or  judges  of  the  court;  except  that, 
where  the  court  coosista  of  three  or  more  jndBes,  service  upon 
a  majority  of  them  ia  suScieut.  Where  it  is  to  be  served  u|>on 
a  board  or  body,  other  than  a  corporation,  service  must  be  made 
npou  a  nutjorlty  of  the  metubera  thereof,  unless  the  board  or 
body  was  created  by  law,  and  has  a  chairman  or  other  presidiuE 
officer,  appointci!  pursuant  to  law;  in  which  case,  service  upon  him 
is  sufficient.  Where  the  writ  is  to  be  served  ui>on  a  corporation, 
service  thereof  may  be  made  upon  any  officer,  upon  whom  n  Rum- 
mona,  isBued  out  of  the  supreme  court,  may  be  served.  Where 
one  or  more  of  th.-  persona,  upon  whom  to  make  service,  as  pre- 
scribed in  this  section,  cannot,  after  due  diligence,  1h>  found,  the 
exhibition  of  the  original  writ  may  be  dispenfcd  with,  and  ser- 
vice ma;  be  made  upon  liim  or  them,  as  preBcribed  by  law  for  the 
service  of  a  summons,  issued  out  of  the  supreme  court. 

I  anra.  [An'd,  ISOS.]    "Wrltt  kow  relaPimble. 

An  alternative  writ  mnat  he  made  retutnahle  twenty  days 
after  the  service  thereof,  at  the  office  of  the  elerit  of  the  county, 
deaienateil  therein,  in  which  nn  issue  of  fact  joined  thereupon  is 
triable.  A  peremptory  writ  must  be  nmde  relumnlile  at  a  apecial 
term  or  a  term  of  the  appellate  division  of  the  supreme  court, 
designated  therein,  to  which  apillcation  for  the  alternative  writ 
might  have  been  made. 
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I  207S.  Return  or  demurrer  to  first  writ. 

Where  the  firat  writ  of  mauUamus  hiis  btfD  duly  serTcd,  a 
return  mnet  be  made  to  thf  bumv,  as  Ihorciu  r<:<iiiirvi],  unlesn  it 
1b  an  Biteruative  vrTit,  bu<1  a  demurriT  tLvr^tu  in  taken,  la 
default  of  a  return,  the  pemou  or  persons,  u|>oti  whom  the  n'r[t 
waa  aervcil,  may  be  puuiHboil,  iipuu  thi>  uiiiilieutluu  of  the  peopl«^ 
or  of  the  relator,  for  u  eouli'ciipt  of  court. 
3  R.  a.  SSO,  I  IS4  tZ  Eilm.  008),  mu'd.    See  i  SOTS,  poit. 

f  X074.  [Am'd,   1(493.]    Retnra,  hvn-  lUKile. 

The  return  to  an  altertiatire  nrtt  of  maadamUH  mntit  be  annexed 
to  a  eopy  of  the  writ;  autl  must  l>e  liled,  in  the  offic-e  of  the  clerk, 
nbere  it  is  retuTaabte.  within  the  time  specilied  in  the  nrlt.  The 
return  to  a.  peremptory  writ  of  inandnmus  must  be  likewise 
annexed  to  a  copy  thereof;  and  must,  before  tiie  expiration  of 
the  first  day  of  the  term  at  n'hieh  it  is  returnalile.  be  either 
delivered  in  open  conri,  or  filed  In  the  office  of  the  clerk  of  the 
county  tvherein  the  term  is  to  be  held. 

L.  ISH,   eb.  MB.  Bft  II  £072  (oa  2013,  aote. 

1  207S.  Motion  to  net  ■olde  >Tril, 

An  allernaliTC  writ  of  manduinuB  cnnnot  be  quashed  or  set 
aside  upon  motion,  for  any  matter  involvinR  the  merits.  A 
motion  to  set  aside  snch  a  writ,  for  any  oilier  cause,  or  to  set 
aside  or  quash  a  peremptory  writ  of  mandiimLie.  or  to  set  aside 
the  service  of  either  writ,  most  be  made  at  a  term,  whereat  the 
writ  might  hive  been  granted. 

I  Z07A.  Contenta   of   nllernndve  writ!  deaaarrer  thereto. 

The  Btatcroeut,  eontnined  in  nn  nlternalive  ivrit  of  mandamus. 
of  the  facts  eoiistitutiug  the  grievance,  to  rdress  which  it  is 
Issued:  the  joinder  therein  of  two  or  more  snch  grievancen;  ani 
the  command  of  the  writ,  are  subject  to  the  provisions  of  chapter 
sixlli  of  this  act,  respt-cting  the  statement,  in  a  comiilainl.  of  the 
facts  coualilulins  n  cause  of  action;  the  joinder  therein  of  two 
or  more  causes  of  auliou:  and  the  demand  of  judgment  thcrenpOD. 
The  person,  upon  whom  the  writ  is  served.  Instead  of  waking 
a  return  thereto,  may  file  in  the  office  where  the  writ  Is  retnm- 
abie,  n  demurrer  to  the  writ;  or  he  may  file  a  demurrer  to  n 
complete  statement  of  facts  contained  in  the  writ,  as  constituting 
a  separate  gricTauce,  and  make  a  return  to  the  remainder  of  the 
writ.  A  demurrer  may  be  thus  taken,  in  a  ease  where  a  defend- 
ant  may  demur  lo  a  complnint,  or  to  a  cause  of  action  separately 
stateil  in  a,  complaint,  as  prescribed  in  chapter  sixth  of  this  act; 
and  it  must  be  in  like  form. 

I  2n7T.  F«rn>  nnd  contpnta  of  retarn. 

The  provisions  of  chapter  ai.\tli  of  this  act,  relating  to  the  form 
and  contents  of  an  answer,  containinK  denials  and  allegations 
of  new  matter,  except  fliow  provisions  which  relate  to  the 
verificntlon  of  an  answer,  niid  to  a  counterelnim  contained 
therein,  apply  to  a  relnrn  lo  an  alternative  writ  nf  mnndamns, 
showing  cause  against  obeying  the  command  nf  the  writ.  For 
the  purpose  of  the  applieaiion.  each  complete  slatement  of  facts, 
Bsslgnine  a  cause  why  the  command  of  (he  writ  ought  not  to 


be  obeyed.  Is  regarded  aa  a  aepuaU  defence,  and  mut  be  sepn* 
rately  stated,  and  numbered. 

Bee  K  4Sa,  4B0.  SOO  ana  BOT,  bdI*. 

I'aOTB.   Further  retam  caBMot  b*  c«a)peUed|  denwrav 

A'  pcraoD,  wbo  hoB  made  a  retnrn  to  an  alternative  mandamui^ 
«annut  be  compelled  to  make  a  further  return.  The  people,  or 
tbe  relator,  may  demur  to  the  return,  or  to  any  complete  state- 
ment o(  facts,  therein  eoparately  BBBlgaed  as  a  cause  for  disobey- 
inK  tbe  command  of  the  writ,  on  the  ground  that  tbe  same  is 
inaufficient  in  law,  upon  the  face  thereof. 

I  2079.  lasna  of  f>(it|  ivheu  It  Krlaea. 

An  iKBue  of  fact  arisea  upon  a  dental,  contained  in  the  return, 
of  a  material  allegation  of  the  writ,  or  upon  a  material  allegatioD 
of  new  matter,  contained  in  a  return;  unlesB  a  demurrer  tnereto 
ia  taken.  Where  the  people  or  the  relator  demur  to  a  complete 
ttatemeut  of  facts,  aeparately  aasigned  aa  cause  for  disobeying 


lectionB  of  thlB  article.  The  proTiBlons  of  title  aecond  of  chapter 
eiith  of  this  act  apply  to  the  writ  and  the  return;  except  that  it 
ie  not  neceBsary  to  serrc  a  copy  of  either,  npon  the  attorney 
for  the  adTerie  party,  or  to  vpriry  either,  and  that  neither  can 
be  amended,  witnont  special  application  to  the  court,  or  stricken 
out  as  sham, 

I  X081.  Service  of  notlne  at  llliiiK  return,  »nd  demarrer. 

Where  a  return  to  an  alternative  writ  of  mandamus  has  been 
filed,  the  Btforney  for  the  defendant  making  It  mnst  Berre,  upon 
the  attorney  for  the  people  or  the  relator,  a  notice  of  the  filinjj 
thereof.  Where  tbe  people  or  the  relator  demur  to  the  return, 
or  to  a  part  thereof,  a  copy  of  the  demurrer  must  be  aerved  upon 
the  attorney  for  the  defendant,  within  twenty  days  after  thn 
service  of  such  a  notice.  Where  the  defendant  demnn  to  the 
wrft,  or  to  a  part  thereof,  a  copy  of  the  demurrer  must  be  served 
upon  the  attorney  for  the  people  or  the  relator,  within  tbe  time 
prescribed  t^  law  for  filing  It. 

I  9089.  Snbsevvcmt  vroeecdlvwa  tke  sane  aa  la  «■  aetloi' 

Except  as  otherwise  expreHnly  prescribed  in  this  act.  the  pro 
(wedlngs  after  issne  is  joined,  npon  the  facts  or  upon  the  law,  are. 
in  all  respects,  the  same  as  in  action:  and  in  each  provision  of 
tlila  act,  relating  to  the  proceedings  in  an  action,  apply  thereto. 
For  the  pnrpose  of  the  appllcntion,  the  writ,  the  retnrn,  and  tbe 
demnrrer  are  deemed  to  he  plpadings  in  an  action:  and  the  final 
nrder  Is  deemed  to  be  a  final  Judgment,  and  may  be  entered  and 
docketed,  and  enforced,  with  respect  to  such  parts  thereof  as  are 
not  T-nforced  by  a  peremptory  mandnmns,  as  a  final  Jndarment  In 
kn  action.      Bnt  before  tbe  llnat  order  can  be  docketed,  or  an 
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eiecutiou  Issned  thereupou,  uii  enrolbnent  muEt  be  filed  thereupon, 
ns  a  judgiueiit-rali  in  an  actiou.  l''or  that  purposv,  ihu  clti-ii  uiuut 
altach  togelher  and  file  in  bis  ottico,  a.  oeriilied  (.-op;  ot  tbe  liiiuj 
order;  Ihe  writ  nud  the  ruturn,  or  copies  thereof;  togellier  uliL' 
'  the  same  papers,  which  are  required  by  law  to  be  IncorporateJ 
Into  a,  judgoicnt-roll  in  an  action.  Where  the  final  order  ia  in 
favor  of  the  people  or  the  relator,  it  muBt  award  a  pcreoiplory 
mamlamus,  to  be  rur(hwlili  issued. 

a  It.  3.  ana.  ^  CS  nod  v*n  at  l  67  Ij  Edm.  ew);  Co.  Proc.  I  471. 

f  :tUS3.  Isane  of  laet)  hon-  trluble. 

All  isHiie  of  fnt-t,  joined  upon  an  ulteipulive  writ  oC  mandamns, 
uiUEt  be  tried  by  a  jiirj-,  as  if  it  was  nu  issue  joined  iu  nu  action 
siietiiieii  iu  sectlou  'J08  o(  this  act;  uuleas  a  jury  (rial  is  walTL'd, 
or  a  reference  is  direcU'd  by  couseut  of  parties.  Where  the  writ 
was  isBUi'd  upou  the  relation  of  a  private  person,  Ihe  relator  or 
the  defendant  is  entitled  lo  a  verdict,  report  or  decision,  where 
he  would  be  entitled  thereto.  If  tbc  issue  was  joined  in  an  action, 
brought  by  the  relator  against  the  defendant,  to  recover  dam- 
ages for  making  a  false  return. 

I  X.:H*.   [Am-d,   INUS.]    Id.)   when   triable. 

An  issue  of  fact,  joined  upon  an  alternative  writ  of  mftndamUB, 
graNted  at  a  epecial  term  of  the  supreme  court,  is  triable  In  the 
county,  wherein  it  is  alleged  in  the  writ,  that  Ihe  materiel  facta 
look  place,  unless  the  court  directs  it  lo  be  tried  elsewhere.  An 
issue  of  fact.  Joined  upou  an  alternative  writ  of  mandamaa, 
granted  at  a  term  of  the  appellate  division  of  Ihe  supreme  court, 
1b  triable  in  Ihe  county,  which  determines  the  judicial  department 
wherein  the  application  for  tbe  writ  must  bo  made;  unless  the 
i^^>ellate  division  directs  it  to  be  tritsl  in  another  county  of  the 
same  judicial  department.  Upou  the  trial  of  an  lusue  of  fact, 
joined  upon  an  atlernative  writ  of  mandamus,  tbe  verdict,  report 
or  decision  must  be  returned  to,  and  the  final  order  thereupon 
rauBt  be  mnde  by.  the  appellate  division  or  the  special  term,  as 
the  case  refjiiires. 

L.  1899.  ch.  04A. 

I  softs.  [Am'd,  I»<BS.]  iBHite  of  latv  npon  arenerBl  lena* 
mnndnmajit   lion*   and   ivbere  triable 

An  issue  of  law,  joined  niion  an  alternative  writ  of  mandamus, 
granted  h.v  tbe  appellate  division.  muBl:  be  tried,  nnd  the  final 
order  thereupon  must  be  made,  by  tbe  appellate  divlEioQ. 

I  ZHSH.    [Ain'd,   1MM>.]    roHlK. 

Where  an  uiternjitlve  writ  of  ninndamus  has  been  issued,  costs 
may  Ite  avvarih-d.  as  iu  an  ncliun:  except  that,  iipoii  making  a 
final  order.  Ihe  costs  an-  in  the  discretion  of  the  i-ourt.  AA'here  an 
applIcHtioii  for  n  iiereniiitorj-  writ  of  mandamus  is  granted  or 
denied,  without  n  pn-vious  alternative  manduinuB,  costs  not  e»- 
ceediiig  fifty  diillars  and  diabiirsenients,  may  he  awarded  to  either 
party,  as  upon  a  motion. 

L.  199S.cb.  171,  IG  |4  Edm,  «l)l;  L.  IBM,  r^b,  7»,  IH  (lEdm.  WII;   L.  IMS.  Db.  IST.    Ta 

An  appeal  from  an  unU-r  i-r:intiiig  a  perv^mptory  writ  of  iniin- 
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u)ualr  iiuuetl,  muBt  be  taken  as  from  a  Sual  onjt^r  made  in  a 
H,-cial  iinict^lnK.  Au  B|JiH:al  iiom  a  final  order  made  upon  an 
wruativK  matHlsmus,  muHt  be  taken,  aa  an  ai)pea]  from  a  judg- 
L'Ut;  aud  each  proTiaiou  of  laiv,  relating  tu  un  appeal  from  a 
deiucnt,  either  to  the  appellate  diviaion  or  to  the  court  of  ap- 
uls,  1b  «|)plicable  thereto.  But  where  aa  uppeul  Ib  taken,  aa  pre- 
lihed  in  tkia  section,  from  an  order  of  lUe  appellate  divimun, 
outing  a  peremptory  mandamua,  made  upon  au  original  appli- 
tion,  or  from  a  bua]  order,  made  upon  au  alternative  luundumnii, 
auled  at  the  appellate  dlvlHion,  the  execution  of  the  order  ap- 
aled  from  nhall  not  l>e  stayed,  except  by  tlie  order  of  the  same 
l)etl8le  division,  made  upon  such  terms,  as  to  aecurlly  or  other- 
so,  as  justice  requires. 

I,  isea.  Fh.  1T4,  t  3  (t  Edm.  SS3)';  L.  ISM,  eta.  £T0,  I  1  {«  Edm,  BKX); 
l««e,  i:ta.  MO. 

2088.  Wken  retalor  to  recoTcr  <&■••««■. . 

Vhere  a  return  has  been  made  to  an  alternative  writ  of  man- 
nuB,  issued  upon  the  relation  of  a  private  person,  the  court, 
in  making  a  final  order  for  a  peremptory  mandamus.  muBt 
3.  if  the  relator  so  elects,  nivnrd  to  the  relator,  agaiuBt  the 
endant  who  made  the  return,  the  same  damnges,  it  any,  which 
relator  might  recover,  in  an  action  against  that  df^fi^ndant,  for 
alse  return.  The  relator  may  require  hlx  damages  to  be  aa- 
led  upon  the  trial  of  an  issue  of  fact,  if  the  verdict,  report,  or 
Islon  is  In  his  favor,  ^'bere  he  is  entitled  to  a  final  order,  for 
other  cause,  he  may  require  them  to  be  asBeased  ai  in  an 
on.    Such   an   asEessment  of  damages  bars  an  actloD   for  a 

tt.  S.  SS7,   It  BT  and  GS  (2  Rdm.  BOS),  ani'd. 

XO^<9.  [Am'4,  ISM.]  Star  to  pFoceeAlBKat  anlBrceneMt 
Inie. 

le  proceedings  upon  a  writ  of  mandamus,  granted  at  a  special 
I.  may  be  stayed,  and  the  time  for  making  a  return,  or  for 
h'  any  other  act  thereupon,  an  prescribed  in  this  article,  may 
niarged,  as  in  an  action,  W  an  order  made  by  a  jadge  of  the 
t,  but  not  by  any  other  officer.  Where  the  writ  was  granted 
term  of  the  appellate  divinion,  an  order  staying  the  pro- 
ings,   or  enlarging  the  time  (o  make  a  return,  can  be  made 

by  n  jUHtice  of  the  nppc>lln(e  division  of  the  same  depart- 
.;  and  where  notice  has  been  given  of  an  application  for  a 
lamns  at  n  term  of  the  appellate  division  of  the  snpreme 
r,  or  an  order  has  been  made  to  Bhow  cause,  at  such  term. 

n   mandamus,  should  not  ixsue,   a  stay  of  proceedings  shall 
>c  granted,  before  the  hearinir,  by  any  court  or  judge. 
I  SO,  sm'd.    See  L.  of  1B73,  ;  3^  T..  ]««S,  cb.  94tl. 


tnbllc  officer,  board  or  other  body,  coramanding  him  or  them 
•form  a  public  duly,  enjoined  upon  him  or  them  by  a  special 
lion  or  law,  if  it  appears  to  the  ennrl.  that  the  officer,  or 
r  more  members  of  the  boapl  or  body.  have,  without  Just 
p.  K>faBed  or  neglected  to  pcrfortn  the  duty  so  enjoined,  the 
besides  awarding  to  the  relator  his  damages  and  costs,  as 
ibed  in  this  article,  may.  In  the  same  order,  impose  a  fine, 
tceeding  two  hundred  and  fifty  dollnrs.  nimn  the  offieer,  nr 
?»ch  member  ol  the  board,  irho  has  so  refused  or  neglected. 
S  5«1 
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ITie  fine,  wben  iruUected,  muni  be  paid  into  the  trpaaurj-  o(  the 
State;  auil  the  payment  thereof  bars  any  action  for  s  penalty, 
incurred  hy  the  person  so  fined,  hy  reason  of  his  refusal  or  neglect 
to  perform  the  duty  so  enjoined. 

2  R.  S.  fiBT.  i  so,  un'd. 


dm,-,;.^:^,  Google 
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c.I6,t.2.a,5                     PROHIBITION. 

^%  3IHIUM 

ARTICLB  B-IFTtt. 

The  wrU  of  prohibition 

8«.  2001.  KlniH  ot  writ;   how  BronlPd. 

201IB;  Absolule  wrtl  Imiim,'  mikiM*ri'turn  mull*. 
auW.  1*81.1  oWecaoDB,    how   takt,n:    m„tlQn   to  11 

tenU. 

imh  or  Kt  nalds  wilt. 
upt.  iDdce-a  retnni. 

aw».  ProceHllugJ    ■ 


■illXi.  aur  of  pn>q«edlnKi;   < 


1  2001.  KlailB  ol  writ)  botr  granted. 

A  writ  ol  prohibition  Is  eitbier  allerunliy*>  or  absolute.  The 
alteruntivc  writ  may  be  granted  upon  an  affidavit,  or  other  writ' 
tea  proof,  Hhowlog  a  propc^r  case  tbori'tor,  and  eithtr  with  or 
without  previous  uoUce  or  the   application,  as  thu  court  thiuka 

2  B.  S.  EST,  t  ei  (2  Ella.  «»),  bdi'i].    S«  I  2007,  ante. 

1  2O02.  'Whea  writ  srBBte4  Bt  speclBl  t«rm. 

Except  where  apeeial  provision  therefor  is  otherwise  made  in 
this  article,  an  alternatiTe  writ  of  probibilion  can  be  granted 
Daly  at  a  special  term  o(  tt?  conrt.  In  the  siiprpme  court,  the 
4pccial  term  mast  be  one  holil  within  the  jarticiai  diatrlet,  em- 
braeiiLg  the  conntr.  wherein  the  action  in  triable,  or  the  special 
proceeding  Is  broufihl,  in  thi-  Louruo  ot  which  the  matter,  sought 
to  be  prohibited  by  the  writ,  originated. 

I..   1873,  ch.  TO,   1  1;  gee  I  206§,  uce. 

I  2093.  [Ani*d,  18&S.]  Id.)  by  th«  Bppellate  AItIbIod  of 
the  BBpreme  conrt. 

An  alternative  writ  of  prohibition  may  be  gtanlpd  at  a  term  of 
"  '  ■■  '  ■  . -L .  jupreme  court  only,  direcied  Benerally 
>  bold,  a  special  term  of  tne  same 
cuurr,  or  uirtcieu  lu  uuc  or  more  jndges  of  the  same  court, 
named  therein,  in  any  case  where  aiieh  a  writ  may  be  Isaued  out 
of  the  supreme  court,  directed  to  any  other  court,  or  to  ■  jndice 
thereof.  Such  a  writ  can  he  Krnated  only  at  the  term  of  lh» 
appellate  division  of  the  Judlotal  department,  embracing  ite 
connty,  wherein  the  action  is  triable,  or  the  special  proceedlog  is 
brought,  in  the  courae  of  which  the  matter,  sought  to  be  p-o- 
hiblted  by  the  writ,  originntod,  unless  a  term  of  the  appelliite 
division  of  said  department  in  not  in  session:  in  which  chsp.  it 
may  l>e  granted  at  a  term  of  the  appellate  division  in  an  adjolDlng 
judicial  department. 

L.  1873,  eta.  70,  (  1,  an'd:  U  IS»a,  ch.  sm.    Bee  |  2006.  inte. 

I  2004.   AII»rBBtlve  writ  miiBt  IssBe   flr«t|   Itti  cOBtentB. 

Except  as  olherwiic  speclnlly  prescribefl  b.v  law,  an  absolute 
writ  of  prohibition  cannot  be  issued,  until  nn  alternative  writ 
haa  been  inaned  and  duly  served,  and  the  retnm  day  thereof  has 
elapeed.    The  alternative  writ  must  be  directed  to  tbe  court  In 
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which,  or  to  the  judge  before  whom,  and  algo  to  the  party  In 
whose  favor,  the  proceedings  to  be  restrained  were  taken,  or  are 
about  to  be  taken.  It  must  command  the  court  or  judge,  and  also 
the  party,  to  desist  and  refraiu  from  any  further  proceedings  in 
the  aclioQ  or  special  proceeding,  or  with  respect  to  tbe  particulnr 
matter  or  thing  described  therein,  as  the  cuae  may  be,  untii  the 
further  direction  of  the  court  issuing  the  writ;  and  also  to  show 
cause,  at  the  time  when,  and  tbe  pince  where,  tlie  wnt  is  made 
returnable,  why  they  should  not  be  nbaolutely  restrained  from  any 
further  proceedings  in  that  action,  special  proceeding,  or  matter. 
The  writ  need  cot  contain  any  slatement  of  the  facta  or  legal 
objections,  upon  which  tlie  relator  founda  his  claim  to  relief. 

L.   IBIS,   Cli.  70,  )  ei.  In  pad.    3«e  |  3078,  «at«. 

I  800(1.   [An'd,  1890.]    M.i   wken  retnrBKblei  haw  aerted. 

The  writ  must  be  mode  returnable,  either  forthwith  or  at  a 
day  certain,  before  the  term  which  granted  it,  or  upon  the  firrt 
dny  of  a  future  term\  therein  specfGed,  at  which  application  for 
the  writ  might  have  been  made.  Where  it  Is  granted  at  a  term 
of  the  appellate  diriaioD  in  a  judicial  department,  adjoining  that 
tt  herein  the  matter  originated,  it  muy,  in  the  discretloD  of  the 
court,  be  made  returnable  at  a  term  of  the  appellate  diTlslon  of 
either  department.  The  writ  must  be  served  on  the  court  or 
judge,  and  also  upon  the  party,  as  preserlbed  by  law  for  the  sen- 
ice  of  an  alternative  writ  of  mandamus.  A  copy  of  the  papers, 
upon  which  it  was  granted,  must  be  delivered  with  each  co[^  of 
the  writ. 

Ute  Id..  )  fll,  and  L,  IS'tS.  cb.  tO,  |  1.  and  put  of  }  4;  |  son.  ante;  Ij. 
ISM.  cH.  MB. 

e  irrlt  Ibbucb,  nnlviiii  rrlurn 

Where  the  Blternative  writ  has  been  duly  served  upon  the 
court  or  judge,  and  upon  the  party,  the  relntor  is  entitled  to  an 
absolute  writ,  unless  a.  return  is  made  by  the  court  or  judge,  and 
by  the  party,  according  to  the  exigen.-y  of  the  alternative  writ, 
or  withm  sHch  further  time  ns  may  be  granted  for  the  purpose. 
The  return  must  be  annexed  to  a  copy  of  the  writ;  and  it  mart 
be  either  delivered  in  open  court,  or  Bled  in  (he  ntlicp  of  the  elerk 
of  the  county  where  the  writ  la  returnable.  Where  the  party 
makes  a  return,  the  court  or  jndite  must  slao  make  a  return.  In 
default  Iherpof.  the  judge,  or  the  members  of  Ibe  court,  may  be 
puninhed.  upon  the  application  of  the  people  or  of  the  relator, 
for  n  contempt  of  the  eonrt  Issuing  the  wrif.  A  return  to  an  al- 
ternative writ  of  prohibition  cannot  be  compelled  in  any  other 

L.  189S,  eta.  Me. 

I  2007.  Leval  oMectloiiB,  bv*r  taken)  mvtlOB  to  «aMik  •* 

An  alternative  writ  of  prohibition  cannot  be  nunshed  or  set 
aside.  u|Hin  motion,  for  any  mailer  involving  the  merits.  An  ol>- 
jeetlon  to  the  legal  HUfficlency  of  the  papers,  upon  which  the  writ 
wap  granted,  may  be  tnken  in  the  rettirn.  A  motion  to  nnash  an 
almolute  writ  of  prohibilinn,  or  to  set  aside  an  alternative  writ, 
for  any  mslter  not  involvinc  the  merits,  must  be  made  at  a  te^a 
where  the  writ  might  have  been  granted. 

S»  I  !075,  aelB. 

'^  D.n...,G00glc 
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I   S008.    R«tim   fcr   partrt  vroceedlBS*   irhen    ke  ulapta 

A  return  to  an  alleraBtlTe  writ,  wbeo  mftcle  by  a  party,  miut 
be  rerlliea  by  his  atiidaTit,  as  required  for  tlie  veriticatioa  o(  a 
pleading  in  a  L-ourt  ot  re<Kird;  unleiui  it  consists  only  ol  objectloiu 
lo  the  legal  iutlicieney  of  the  papers  upon  which  Uie  writ  wm 
granted.  Where  the  party  unites  with  tie  court  or  jndge  in  » 
return,  or  annexes,  to  the  court's  or  tbe  judge's  return,  an  In- 
srruDieDt  in  writing,  subscribed  by  him,  to  the  effei-t  tbat  lis 
adopts  it,  and  relies  upon  the  matters  therein  contained,  as  snffi< 
cieut  cause  why  the  court  or  judge  should  not  be  restrained,  as 
mentioned  in  the  writ,  he  is  tliencerortb  deemed  the  sole  defend- 
ant in  the  special  proceeding;  except  that  where  a  final  order  l« 
made,  awarding  an  absolute  writ  ol  prohibition,  such  a  writ  must 
be  directed  to  the  party,  and  also  to  the  CQUIt  91  tlie  judge. 

aeclloo  «3,  R.  8.,  •!>        Bee  I  2063,  uta^ 

I  X099.  [Am'd,  18M(.]    Praoec«ln«a  attar  retam)  trial  Itr 

Pleadings  are  not  allowed  upon  a  writ  of  prohlbltioo.  'Where 
an  alternative  writ  has  been  issued,  the  cause  may  be  disposed  of 
without  further  notice,  at  the  term  at  which  the  writ  is  return- 
able. It  It  is  not  then  disposed  of.  It  may  be  brought  to  a  bearing, 
upon  notice,  at  a  subsequent  term.  It  must  be  heard  at  a  term 
of  the  appellate  division  In  the  same  judicial  department,  or  at  n 
special  term  held  in  the  same  judicial  district,  as  the  cose  may  be. 
The  relator  may  controvert,  by  affidavit,  any  allegation  of  new 
matter  contained  in  the  return.  The  court  may  direct  the  trial 
of  any  question  of  fact  by  a  Jury,  in  lilte  manner  and  with  like 
effect,  as  where  an  order  is  made  for  the  trial,  by  a  Jury,  of  issuea 
of  fact,  joined  in  an  action  triable  by  the  court.  Where  such  & 
direction  is  given,  tbe  proceedings  iniut  be  tlie  same,  sa  apou  tb» 
trial  of  issues  so  joined  in  an  action. 

S«tlDD  M,  B.  8.,  am-d;  U  18BB,  eb.  HO. 

I   SIOO.   FIbkI   crd*'!  aoBta. 

Where  a  6Dal  order  Is  made  in  faTor  of  the  relator,  tt  must 
award  an  nbsolnte  writ  of  prohibition;  and  It  may  also  direct  that 
all  proceedings,  or  any  specified  proceeding,  theretofore  takeo 
In  the  action,  special  proceeding,  or  matter,  as  to  which  the  pro- 
hibition absolnte  Issues,  be  vacated  and  annulled.  The  writ  of 
consultation  is  abolished.  Where  a  final  order  Is  made  against 
tbe  relator,  it  must  authorize  the  court  or  judge,  and  tlie  ad- 
verse party,  to  proceed  in  the  action,  special  proceeding,  or  matter, 
as  if  tbe  Bilirnative  writ  bad  not  been  issued.  Costs,  not  exceed- 
ing fifty  dollars  and  dlsbunements,  may  be  awarded  to  eltbef 
party,  as  upon  a  motion. 

B«ctIoni  88,  M,  «S,  B.  8.,  uBd.  ,,   ,  - 

'  I  aiOl.    [Am'd,   ISSB.]    Ap»esl, 

A  final  order,  made  as  prescribed  In  tbe  last  section,  can  b^ 
reviewed  only  by  appeal.  Where  the  order  was  made  by  the  ap- 
pellate division,  the  execution  of  the  order  appealed  from  shall 
not  be  stayed,  except  by  an  order  made  at  a  term  of  the  wP^U^te 
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dlvbion  hi  the  wme  depsrtnicat  upon  such  trcms*  as  to  security, 
or  otherwise,  as  Justice  requires 

Sm  L.  ua,  ch.  n,  I S 1  UK),  I  B»),  ute;  L.  1MB,  eh.  Mt. 

I  ai*fl.    [Am'd,    189S.]    St*y   of    procenllDKsi     mmlmrga^mt     oi 

The  proceedJDgs  upon  a  writ  of  prohibition,  granted  at  a  special 
term,  may  be  stayed,  aod  the  time  for  making  a  return,  or  foi 
doing  aoy  other  at^t  thereupon,  as  preecribed  in  (jils  artide.  may 
be  enlarged,  as  in  an  action,  by  an  order  mode  by  the  Judge  of 
the  court,  but  not  by  any  other  ofBcer.  "Where  the  writ  waa 
granted  at  a  term  of  the  appellate  division,  an  order  staying  the 
proceedings,  or  enlarging  the  time  to  make  a  return,  can  be  made 
only  by  a  juBllc.e  of  the  apptUate  division  of  the  Judictnl  depart- 
ment within  wliich  the  writ  is  returnable;  ana  where  notice  baa 
been  riven  of  nn  application  for  a  prohibition  at  a  term  of  the 
appeltate  division,  or  an  order  has  been  made  to  ibow  csuBe  at 
such  term,  why  a  prohibition  should  not  issue,  a  stay  of  proceed- 
ings shall  not  be  granted,  before  the  iie&ring,  by  any  court  or  Judge. 

Bm  1 9W.  ultd,  nd  aol  o(  isni  L.  iwa  cb.  «M. 

•SolnltasoHgliuL 


D,g,t,ioflb,GoOglc 


'^ 
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ARTICLB    SIXTH. 

The  writ  of  attea$ntnt  of  damage*. 


f  Z108.  WFit   deflBrd. 

The  writ,  heretofore  known  as  the  writ  of  aJ  quod  daunuin, 
sbull  hereufter  be  Htyled  the  writ  ut  HHa*Bsment  ot  ilamagetp. 

I  2104.  AvpUcatloi 

Whenever  the  Kovei.-..    ..   „, __  _,    ._  .,   ._ 

take  poeie«8ioD  of  any  real  property  within  the  Slate,  for  the  use 
of  the  people  of  the  State,  and  he  i-annot  ajcree  with  the  owner 
or  owners  thereof  for  ita  pnrthaw.  he  m»y  rniixe  Hppllmtlon  to 
lie  made  to  the  supreme  court,  at  n.  apeeiul  term  thereof,  for  n 
writ  of  HBseiiBineut  of  damages,  which  qiubI  be  KTuntoU  accord- 

2R.a.m,IM(tKdn.«L«. 
I    210S.    When    BiBdr    hy    attornry-BenerBl    or    Hlmttiot- 
Bltoraer- 

ot   <!l8trict-uttomej-    of   the    oounty    in 
.  .    J     B  aitiiuteil,  niUBt,  when  the  Kovenior  ao 
iltrectH.  niHKe  tne  application,  in  the  name  ot  the  troTeraor;  and 
miint  conduct  tlje  MiibHeijilent  pruccedingK,  under  the  guvernor'a 

1  SilfHl.  Wrltt  ta  nhsiH  dlr*««*4. 

The  writ  mniit  he  directed  to  the  sheriff  of  th**  county  in 
mhich  the  real  property  lo  be  taken  is  Hitnntcd.  unless  tlie  court 
direeta  the  ilnniages  for  the  taking  to  be  aKscsscd  by  u  jury  ot 
another  cornity;  in  whifh  cnae  the  writ  must  be  issued  to  the 
■heriff  of   Ihe   county,   from   which   Ihe  jury   is  directed    tii   be 

M.pputof  IM,Bin-d.    Been  una  and  lOIl.Bnls 

I  aiOT.  Cttm*eatm    af  writ. 

The  writ  must  describe  the  real  property  to  be  taken,  with  the 
like  certainty  an  is  reiiuired  In  a  coinpluiul  in  un  ncliun  of  eject- 
ment.   It  must  rotnm;ind  the  xheri/f.  to  whom  it  is  directed,  to 
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damasea  by  the  takins  thereof,  for  the  use  of  tha  ptop]e  of  tha 
State;  acd,   if  bo,  the   amoQDt  thereof;  aod  that  be  return  the 
writ  to  the   Eupreme  court,   without  delaf,  Vltk  tlie  liudiiis  oC 
the  jury  thereupon. 
2  c,  8.  B8S,  i  er. 

'    i    X108.    N«tl«e    ol  execntlsB.  ~ 

The  BheriCT,  Immediately  after  the  delivery  of  the  writ  to  him, 
muBt  give  notice  of  the  time  when,  and  the  place  where,  tba 
writ  will  be  executed,  by  publishing  the  notice,  once  In  each  week, 
for  at  leaat  three  succeiMive  weeks,  in  a  uewapaper  printed  la 
his  county. 

Id.,  I  as.  ■•':'• 

I  ai09.   [Au'd,  IBMl.]    JuTT)  bOTT  procured.^' 

The  sheriff  must  notify  twelve  men  of  his  county,  qualified 
to  act  as  trial  Jurors  !□  a  couri  of  record,  to  attend  at  the  tim% 
and  placp,  and  for  the  purpo«e,  specified  In  the  notice.  Bach 
juror  must  be  notiGed,  as  a  juror  is  notified  to  attend  a  trial  term 
of  the  supreme  court.  Upon  his  failure  to  attend,  when  dnly 
notified,  his  attendance  may  be  compelled  by  attachment,  and  pn>- 
ceedlngB  may  be  taken  against  him.  and  be  may  be  punished  therfr. 
upon,  by  the  supreme  cuurt,  as  where  a  juror  duly  notified,  falls 
to  attend  at  a  trial  tmn  thereof.  The  sheriff  may  require  the 
attendance  of  a  talesman,  in  place  of  a  juror  notified  and  not 
aivearins;  or  he  may  adjourn  the  proceedinKB,  for  the  purpose 
of  punishing  the  defaulting  juror,  or  compellinip  hla  attendances 

Id.,  port  of  I  0»;  L.  ISeS,  ch.  MO. 

1  2110.  Juror  to  be  awora. 

When  a  jury  has  been  procured,  the  aherilf  niut,  before  the 
jurors  proceed  to  the  inquiry  commanded  by  the  writ,  admin- 
ister to  each  of  them  an  oatb,  that  be  will  dlltgently  Inquire 
concerninR  the  matters  specified  in  the  writ  and  will  give  a 
true  verdict,  according  to  the  beat  of  bis  judgment,  without 
favor  or  partiality. 

BeDu[nd«  DC  M.,  g  se. 

g   2111.   Jorr  to   make   iDqalaltlan. 

After  being  sworn  ns  prescribed  in  the  Inst  section,  the  juiy 
must  view  all  the  real  property  describpd  in  the  writ,  and  con- 
sider the  value  thereof.  They  may,  in  the  discretion  of  a 
majority  of  them,  hear  such  tpstimnny  as  may  be  offered  bj 
any  person  api«arlng,  respectlnK  the  value.  They  must  thereupon 
assess  the  damages,  which  the  owner  or  owners  of  the  real 
property  will  suatnln,  by  being  deprived  thereof.  When  the 
real  property  consistB  of  two  or  more  diafinct  parcels,  owned, 
or  claimed  (o  be  owned,  by  different  persona,  the  juir  mtut 
assess  separately  the  value  of  each  dlntinct  parcel,  if  the  writ 
requires  them  so  to  do,  or  If  a  majority  of  them  thinh  proper 
SO  to  do.  If  they  cannot  agree,  after  a  reasonable  time,  the 
sherifF  may  discharge  them,  and  publinh  a  new  notice,  and 
proMire  a  new  jury.  When  the  jnrorn  have  agreed,  they  must 
make  nn  inquisition,  stating  the  sum  to  he  paid,  by  the  people 
of  the  State,  for  tnhing  each  distinct  parcel,  or  the  whole,  as  the 
cape  requires.  The  inquisition  must  be  signed  by  each  Juror, 
«ad  by  the  sberiCC;  and  the  sherilf  must  Immediately  tberealtep 
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&tf  the  tngiitsitlon  and  the  writ,  with  hlfl  retam  ta  the  writ, 
in  the  office  at  the  deck  ol  the  county  in  wbich  the  teal  propwtr 
Is  iitiuited. 

I  R.  8,  S88,  I  m    ' 

I  ma.  Notice  of  opplIeadoB:  to  «ODPt  therenpon. 

Within  three  montlis  after  the  writ,  and  the  return  thereto, 
with  the  inquisition  tlicreupon,  have  been  filed,  as  prescribed  iu 
the  last  sectioD,  the  attorney -general,  or  district-attorney,  having 
charge  oC  the  proceedloK.  mnHt  cansc  to  be  pablished,  a  □□tice, 
directed,  Keneraily,  to  all  the  owners  nod  persons  iDterested  In 
the  real  property;  describing  the  property,  in  general  concise 
tenna:  ataling  when  and  where  the  writ,  returo,  and  inquUltioa 
were  filed;  and  requiring  the  porsons  uotified  to  show  cause.  ' 
«t  a  special  term  of  the  supreme  court,  to  be  held  at  a  time  and 
at  a  place  speciGed  in  the  notice,  why  Ibe  inquisition  should  not 
be  confirmed;  or,  if  the  governor  so  directs,  why  the  iaquiailiOD 
should  not  be  set  aside.  The  notice  must  be  published,  at  least  ' 
once  in  each  week,  tor  three  aucceHsive  weeks,  iu  a  newspaper 
printed  in  the  county,  and  also  in  the  newspai»r  printed  at 
Albany,  in  which  legal  notices  are  required  to  be  published. 

f  2118.  Conrt  mar  set  aside  Inqnlsltlan. 

At  the  time  and  place  Rpecified  in  the  notice,  the  court  must  ' 
examine  ittto  the  inquisition,  and  bear  such  allegation^  and 
athdavlls,  or  other  written  proofs,  ns  may  be  presented  in  behalf 
ot  the  people,  or  any  owner,  or  person  interested.  If  the  conrt 
then,  or  at  the  time  and  place  to  which  the  matter  Is  adjourned, 
determines  tliat  the  imiuisitlon  is.  in  any  respect,  ciceBsive,  nn- 
just  or  otherwise  materially  defective,  it  may  set  aside  the  whole 
or  any  part  thereof:  and  may  direct  that  another  writ  issue,  or 
another  inquisition  be  taken,  to  supply  the  defects. 

a  K.  B.  fiBS,  I  Tl,  im'il. 


an  order  must  be  made,  and  entered  In  tho  office  of  the  clerk 
of  the  county,  in  which  the  real  property  to  be  taken  Is  situated, 
declaring  that  the  people  of  the  State,  upon  pnying  into  conrt 
the  amount  of  the  damages  assessod  by  the  inquisition,  shall 
be  entitled  to  an  absolute  estate  in  the  real  pronerty  described 
in  the  writ,  and  in  the  appurtenances  belonging  thereto. 
Id..  I  TZ.  sin'd.    Bh  I  2II8,  twt- 

I  SUB.  BtKte  treasnrer  to  par  d«miKe*,  Ctti.,  to  wo-vcnar. 

The  State  treasurer,  on  the  warrant  of  the  comptroller,  must 
pay  to  the  governor,  out  of  any  money  In  the  treasury,  appro- 
priated for  that  ptlrpose.  sufiirjent  money  to  pay  the  damage* 
assessed,   pursuant   to   the  foregoing   provisions   of   this   article) 

).  177) 
I  2116.  GOTeraor  ii»  pax  dniavrs  Into  vomrt. 

Immediately  after  the  receipt  by  the  governor,  ns  prescribed 
In  the  last  section,  of  snfflcient  money  to  pny  the  damages,  he 
must  pay  It  Into  conrt:  and  thereupon  the  absolute  title  to  the 
real  property  so  to  be  taken,  veats  in  the  people  of  the  States 
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1  BUT.  lAmfM,  ISBS.]     laTcatBrnt  of  mom^r  ■«  »aM> 

If  BV  application  for  the  money  paid  into  court  ia  not  made, 

M  preecrltied   in  the  neit  Bcetion,   within   siity   daja  after  the 

Rayment  into  court,  the  appellate  dlTiBion  ot  the  supreac  court 
1  that  Judicial  departmcal,  may  provide,  by  order,  for  the 
Inveatment,  under  the  direction  of  the  court,  of  the  money,  and 
of  the  interest  to  arlae  therefrom,  in  pennanent  tecurittea,  for 
the  benefit  of  the  owners. 

2  R.  S.  U8,  I  T4.  ini'a;  L.  ISeS,  cb.  »M. 

I  SIIB.  EAh'^  1896.]    Hon  oktalned  kr  elalBUiMt. 

A  person  claiming  fo  have  been  an  owner  of  or  interested  in, 
the  property,  when  it  was  so  taken,  may  present  to  the  appellate 
dlTision  of  the  supreme  court,  at  a  term  thereof,  held  In  tTie  jo- 
dieiai  department  embracing  the  county,  whfrein  the  property 
ts  sitnatcd,  a  petition,  Tiraying  for  tbe  payment  to  him  of  the 
whole  or  any  part  of  the  money  so  paid  into  court,  or  of  the 
Income  remainmg  uninveEted,  or  both;  or  for  the  tranbler  to 
him  of  the  whole  or  any  part  of  the  securitieB,  in  whioh  it  faaa 
been  invested.  Tbe  court  must  thereupon  talie  such  mensures, 
as  it  deems  proper,  to  ascertain  the  rlKbts  and  IntereBts  of  the 
petitioner,  and  of  all  other  persons,  who  were  owners  of  or 
interested  in  the  properly,  or  who  are  personnl  representativeB, 
or  heirs,  of  owners  or  persons  so  interested,  and  to  carise  notice 
of  the  application  to  be  given  to  those  persons;  and  it  most  causes 
the  money  to  be  paid,  or  the  securities  to  be  transferred,  to  tbe 
Beveral  persons  entitled  thereto.  In  accordance  with  the  rlghta 
and  intereatB  thus  ascertained. 

Id.,  I  79  isd  part  of  |  71,  *n'd  and  coDHllOited ;  L.  ISSQ,  cb.  MS. 
f  2119.  TaIeIiib  lauds  by  the  Vnlted  Stetcs. 

When  the  legislature  of  the  State  consents  to  the  taking  of 
any  real  property  within  the  State,  for  the  nae  of  the  people  ot 
the  United  Statea,  a  writ  of  assessment  of  damasea  may  be 
Iswied'.  and  tbe  proceedings  thereupon  must  be  In  accordance 
with  tbe  proviHlons  of  this  article;  except  that  the  applic;.tIon 
for  the  writ  mnst  be  made,  and  the  subsEHiuent  proceedings  moat 
be  conducted,  by  the  attorney  of  the  United  States,  for  the 
district  embracing  the  connty  wherein  tbe  real  property  is 
situated. 

Id.,  I  Te,  Mi'd. 
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certiort 

Sk.  2120,  Cum  trhere  writ  mu  iHne. 

3\2b'.  Id.;  Id  oh  of  dliiabmijr. 

Z12T.  Aj^icatloB  far  vrll;  vtaere  ud  bo* 

ai»  To  whom  wrtt  dlreded. 

atW.    Mod*    of    HTTtCP. 

aiBl.  8U]'  at  piAc««dlii(a. 

SI32.  men  and  vb^re  writ  re(nruble» 

2133.  SabnetaeDt  procpiHUngs  H  In  in  mcCI 

31W.  Ed.;  how  mm[ieJled:  f4^«o  for  mmklnc. 


ailB.  Eff«t  tbeppof, 

3I4A.  '-  BodT  «  offlcft  "  ;   "  determlnitlon  "  ;  wbat  tbey  Inclnde. 

2I4T.  Anplicalkin  ot  Ibli  aitlcln  to  ceriBln  apecUl  cusot. 

3148.  Id.:  to  ?ItU  Fiwa  odI}. 

(2190.  Cb-«ii  where  writ  m>r  laaoe. 

The  writ  of  certiorari  reRUlatod  id  this  article,  ojccept  thp  writ 
Bperified  in  apctioD  2124  of  this  act.  is  inniied  to  reriew  thp  dettr- 
minatloii  of  h  bodr  or  officer.  It  can  tre  isHued  in  one  of  the  tul- 
loiriDK  rnaea  only: 

1,  .Where  the  right  to  the  writ  is  eipregHly  conferred,  or  the 
IsNne  thereof  is  eipresBl;  authorixcii.  by  a  statute. 

2.  Where  the  writ  may  be  iatiBeil  at  commoD  law,  by  a  court 
!>r  general  juritidictioii,  and  tho  riiiht  to  the  writ,  or  the  power  of 
the  court  to  issue  It,  ia  not  expressly  taken  away  by  a  statute, 

I  Sill.  Caaaa  where  It  caaaot  tatne. 

A  writ  of  certiorari  cannot  be  issued,  to  review  a  determlnBllon. 
made,  after  this  article  takes'  effect,  fn  a  cItII  action  or  special 
pc«ccedini:,  by  a  court  ol  record,  or  a  judge  of  a  court  ttt  record. 
Sm  M  ism  and  13ST,  atM  |  1.  ante, 

t»ia»,  Tlie  BMse. 

Except  as  other  wise  exprefwly  prescrilK^  by  a  statute,  a 
writ  of  certiorari   cannot  be   Issued,   in   either  of   the   (ollowing 

1.  To  review  a  detenniDition.  which  does  not  Anally  determine 
the  rights  at  ttie  parCiei,  with  respect  to  th«  matter  to  be  reviewed. 

2.  Where  the  aetermination  can  be  adequately  reviewed,  by  an 
sppenl  to  a  court,  or  to  Rome  other  body  or  officer. 

3.  Where  the  body  or  officer,  making  the  determination,  is 
ezpressly  aathotized,  by  statute,  to  rehear  the  matter,  upon  the 
reutor'a   application;  unless  the  determination  to  be  reviewed 

STl 
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I  21X3.  [Am'A,  1895.]    'When  laaneA  from  BOprcBie  oosrt. 

A  writ  of  certiorari  can  be  iBeued  onlr  out  ot  the  Bupreme 
conrt,  except  in  a.  case  where  another  court  is  expressl;  author- 
ixed  b;  statute  to  iwue  it. 

L,    1880,   cb.   MO. 

I  2124.  'When  from  Ksother  c*art. 

Any  court  of  record,  exercising  Jurisdiction  ot  an  amwllata 
nature,  may  issue  a  writ  of  certiorari,  requiring  the  body  or 
officer  whose  proceediugs  are  under  reTiew,  to  make  a  return 
.to  the  court  issuing  the  writ,  at  a  time  and  place,  fixed  by  the 
court,  apd  designated  in  tHe  writ,  (or  the  purpose  of  supplying 
any  diminution,  variance  or  other  defect,  in  the  record  or  other 

Siapers,  before  the  court  iaauiog  the  writ,  in  any  case  where 
astice  requires  that  the  defect  should  be  supplied,  and  adeqnate 
relief  cannot  be  obtained  by  means  of  an  order. 

I  2126.  LlultntioB  of  time  for  revlei*. 

Subject  to  the  provisions  o(  the  next  section,  a  writ  ot  cer- 
tiorari to  review  a  determination  must  be  granted  and  served, 
within  fonr  calendar  monthe  after  the  determination  to  be 
reviewed  becomes  final  and  blndlnic.  upon  the  relator,  or  the 
person  whom  he  represeute,  either  In  law  or  in  fact 

I  212a.  [Am'd,  188B.]    Id.|  !■  eaae  At  dlsakilltr. 

The  appellnte  diviaion  of  the  supreme  court  may  Rrant  the 
writ,  at  any  time  within  twenty  months  after  the  expiration  ot 
the  time  limited  In  the  last  aectton.  where  the  relator,  or  the 
person  whom  he  represents,  was  at  the  time  when  the  di^rmlna- 
tlon  to  be  reviewed  became  final  and  binding  upon  htm,  either 

1.  Within  the  age  of  twenty-one  years;  or 

3.  Imprisoned    on    a    criminal    charge,    or   in    execution    upon 
conviction  ot  e  criminal  offence,  tor  a  term  less  than  for  life. 
L.  issn,  m.  »4e.  8«  t  £oei.  mie. 

I   2I2T.    [Am'd,    ie9B.1    ApsllMttlon    f«   writi    nkera   a>« 

An  application  for  the  writ  most  be  made  by,  or  in  behalf  of, 
a  person  aggrieved  by  the  determination  to  be  reviewed:  mnst 
be  founded  upon  an  afBdnvil,  or  a  verified  petition,  which  may 
be  accompanied  by  other  written  proof;  end  mnst  show  a  proper 
case  tor  the  issainK  of  the  writ.  It  can  be  granted  only  at  a 
term  ot  the  nppeltale  diviaion  ot  the  supreme  conrt  or  at  special 
term:  and  the  granting  or  retusal  thereof  is  discretionary  with 
the  court. 

Ii.  1S4T.  ch.  SSO,  I  IT  (4  Edm.  tMI);  I..  IMS,  ch.  MIL 

I  2188.  lipheii  notice  meceasBrn  BCrviee  thereof. 

TTnlil  provision  is  made,  in  the  general  rules  of  practice,  for 
requiring,  or  dispensing  with  notice  ot  the  application  for  the 
writ,  the  court  to  which  the  application  for  the  writ  is  made, 
may,  in  tta  discretion,  require  or  dispeiwe  with  notice.  A 
notice,  when  It  Is  necessary,  muot  be  served,  with  copies  of  tli9 
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papers  upon  whlcb  the  application  U  to  be  made,  upon  the  bodr 
tir  onicer,  whose  determi nation  is  to  be  reviewed,  or  upon  ■ncn 
other  person  bb  the  court  directs,  i 
for  the  service  of  a  writ  of  certio. 
made,  at  least  eight  days  before  the  application,  anless  the 
court,  b;  an  order  to  Bbow  cause,  preBcrlbes  a  shorter  time. 
Where  notice  is  given,  the  person  served  may  produce  allidavitB 
or  other  written  proofs,  upou  the  merits,  in  uppusitiou  lo  uie 
■pplicatlOD. 

I  aia».  To  nbam  mlt  directed. 

The  writ  must  be  directed  to  the  body  or  officer,  whose  deter- 
mination is  to  be  reviewed;  or  to  anj  otber  person  bavltig  the 
custody  of  tbe  record  or  other  papers  to  be  certi&ed;  or  to  botb, 
If  neoeBBar7,  Where  it  Is  brought  to  review,  the  determination 
of  a  board  or  body,  other  than  a  court,  if  an  action  would  lie 
against  the  board  or  bod;,  in  its  associate  or  official  name.  It 
must  be  directed  to  tbe  board  or  body,  by  that  oome;  otherwiae 
It  muet  be  directed  to  the  members  thereof,   by  their  names. 

t  2130.   Hodc   of  aervlce. 

A  writ  of  certiorari  must  be  served  as  follows,  except  whore 
different  directions,  respecting  the  mode  ol  service  thereof,  are 
given  by 'the_  court  granting  it: 

1.  Where  it  is  directed  to  a  person  or  persons  by  name,  or 
by  hia  or  their  official  title  or  titles,  or  to  a  municipal  corpora- 
tion, it  must  be  served,  upon  each  officer  or  other  peraou,  to 
whom  it  is  Bo  directed,  or  upon  the  corporation.  In  tbe  same 
manner  as  a  summons  In  an  action  brought  In  tbe  supreme 
court,  except  as  prescribed  in  tbe  next  two  subdivisions  of  tbli 
section. 

2.  Where  it  Is  directed  to  a  court,  or  to  the  judges  of  a 
court,  having  a  clerk  appointed  pursuant  to  law,  service  upon 
the  court,  or  tbe  judges  tbereof,  may  be  made  by  filing  the 
writ  with  tbe  clerk. 

3.  Where  It  Is  to  be  served  upon  any  other  board  or  body, 
or  upon  tbe  members  tbereof.  It  may  be  served  as  prescribea 
in  section  2071  of  this  act,  for  service,  upon  b  like  board  or 
body,  of  an  alternative  writ  of  mandamus. 

See  I  atm.  mtai  2  R.  8.  SOI,  |  88  (2  Bdm.  eas),  lod  a  B.  S.  Bss,  |  HI 
0  Edm.  «!1). 

I   2181.    Sl>r   o'   proeeadlBKB. 

Blxcept  a*  prescribed  In  this  section,  a  writ  of  certiorari  does 
not  stay  tbe  execution  of  the  determination  to  be  reviewed,  or 
affect  tie  power  of  the  body  or  officer,  to  which  or  to  whom  It 
Is  addressed.  The  court,  whic)i  grants  the  writ,  may  in  its  dis- 
cretion, and  upon  such  terms,  as  to  tbe  seonrity  or  otherwise, 
aa  justice  requires,  direct  by  a  clause  in  the  writ,  or  by  a 
separate  order,  that  tbe  execution  of  tbe  determination  be 
stayed,  pending  the  certlornri,  and  until  the  further  direction 
of  the  conrt.  A  bond,  nndertahintr,  or  other  security,  given  to 
procure  such  a  stay,  Is  valid  and  effectual,  nccordiriK  to  Its  terms. 
Id  favor  of  a  person  beneficially  interpsted  In  upholding  the  de- 
termination to  be  reviewed,  who  Is  admitted  as  a  party  to  tiie 
special  proceeding,  as  prescribed  in  section  2137  of  tbis  actj 

I  SISX,  'WheB  aad  where  writ  retomable. 

A  writ  of  certiorari  must  be  made  returnable,  within   twenty 

days  after  the  service  thereof,  at  the  office  of  tbe  clerk  of  the 
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court.  If  it  was  iuned  from  the  sapreme  coart,  It  miut  be  nuide 
retarnAble  at  the  office  of  the  clerk  of  the  couaty,  deBlgndted 
tbereiit,  whcreiii  the  determiDatioa  to  be  reviewed  wai  msde;  and 
U  the  countf ,  dealgaated  in  the  writ,  is  not  the  proper  county,  the 
court,  upon  motion,  mtt?  amend  the  writ  accordingly.  Thereapon 
all  paperi  on  file  must  be  transferred  to  the  clerii  of  the  count?, 
where  the  writ  is  made  retnruable  bj  the  amendment. 

Bee   I  !US8.   poK. 

I  2laS.  SnbaequeBt  praceedlBsn  u  In  aa  notlom. 

After  a  writ  of  certiorari  has  been  isBued,  (he  time  to  make  a, 
return  thereto  may  l>e  enlarged,  or  aiij  otlicr  order  maj  be 
made,  or  proceeding  taken,  in  the  cause,  in  relation  to  any  mat- 
ter not  provided  for  in  this  article,  as  a  similar  proceeding  may 
be  taken  in  an  action,  brought  in  the  same  court,  and  triable  in 
the  county  where  the  writ  is  returnable.  ~ 

I  31S4.  Rptnmr  wh«n  and  boiv  made. 

The  clerk,  with  whom  a  writ  of  certiorari  is  filed,  and  eacb 
person,  upon  whom  a  writ  of  certiorari  is  served  as  prescribed 
In  section  2130  of  this  act,  must  make  and  annex  to  the  writ,  or 
to  the  copy  thereof  served  npon  him,  a  return,  with  a  transcript 
annexed,  and  certified  by  him,  of  the  record  or  proceedings,  and  a 
statement  of  the  other  matter,  specified  in  and  required  by  the 
writ.  The  return  must  be  filed  In  the  office  where  the  writ  Is 
returnable,  according  to  the  command  thereof. 
s  B.  s.  saa,  H  «  m  w  {i  Edm.  «2i). 

I  also.  Id. I  AoiT  ooBipelledi  fcea  for  mnlclns. 

It  a  return  is  defective,  the  court  may  direct  a  further  retnni. 
Ad  omission  to  make  a  return,  as  required  by  a  writ  of  cer- 
tiorari, or  by  an  order  for  a.  further  return,  may  be  punished,  u 
a,  contempt  of  the  court.  But  a  Judge  or  clerk  ahall  not  be  thaa 
punished,  unless  the  relator,  before  the  time  when  the  return  la 
required,  pays  him,  for  his  return,  the  sum  of  two  dollars,  and,  in 
addition,  ten  cents  tor  eadi  folii>  of  the  copies  of  papers  required 
to  be  returned, 
8m  S  B.  S.  «T«,  I  as  (3  BOB.  KM),  and  t  >00e.  uita. 

1  2180.  Id.)  after  tenn  of  oHce  eaptped. 

A  writ  of  certiorari  may  be  issued  to.  and  a  return  to  a  writ  of 
certiorari  may  be  made  by,  an  officer,  whose  term  nt  office  has  ex* 
pired.  Such  an  officer  may  be  pnnished  for  a  failure  to  make  a  re- 
tnm  to  the  writ,  as  rpqnlred  thereby:  or  (o  make  a  further  return, 
as  required  by  an  order  for  that  purpose. 

I  2137.    [Am'd,  188B.]     Wkea  third  versan  mnr  »e  bren«M 

Upon  the  application  of  a  person,  spedally  and  beneficially  in- 
terested in  TipnoldiiiR  the  determination  to  bo  reviewed,  the  conrt 
may.  in  Its  discretion,  sdmtt  him  ns  a  party  defendant  In  tba 
special  procpedingo,  upon  such  terms  aa  justice  requires.  And  a 
term  of  the  appellate  division  of  the  supreme  court,  at  which  the 
cause  is  noticed  for  hearinr.  and  Is  placed  npan  the  calendar,  may. 
In  a  proper  case,  direct  that  notice  of  the  pendency  of  the  spedal 
proceeding  be  Kiven  to  any  person.  In  soch  a  manner  aa  It  tblnka 
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proper;  and  ma;  Buspend  the  hearing  until  Qotice  ia  giten  kc- 
cordinKly. 

I..   IBM,   A.   MO. 

I  1U88.    LAm'd,    169S.]    BcbfIbs  «p*b  retora. 

The  canse  must  be  heard  at  a  terln  of  the  appellate  dlrlsion  of 
the  HDpreme  court,  held  witbia  tht  Judicial  department,  embracing 
the  county  where  the  writ  was  returnable,  hiither  party  mar  no- 
tice It  for  bearing,  at  auy  time  after  the  return  ia  complete.  Ex- 
cept «B  prescribed  in  the  next  section,  it  must  be  heard  upon  the 
writ  and  return,  and  the  papers  upon  which  the  writ  waa  graiited. 

I..   18HI,   ch.  Ota. 

I  Z189.    Id.t   «yoB  afldavHn 

If  tke  «fflca  or  othw  person,  whose  dntr  It  Is  to  make  a  retun, 
dies,  absconds,  removes  from  the  Btate,  or  becomes  insane,  aftet 
the  writ  is  issued,  and  before  making  a  retam.  or  after  making'  an 
insuffieient  return;  and  it  appears  that  there  is  no  other  officer  or 
penon.  from  whom  a  sufficient  retsm  can  be  procured  bf  means 
of  -a  new  certiorari-,  the  court  may,  in  its  discretion,  permit  affi- 
daTfts,  or  other  written  proofs,  relating  to  the  matters  not  euSt- 
cientlr  returned,  to  be  produced,  and  maj  hear  the  eanse  accord- 
ing);. The  court  may  also,  in  lis  discretion,  permit  either  party 
to  produce  affidayits,  or  other  written  proofs,  relating  to  any  al- 
leged error  of  fact,  or  any  other  questioii  of  fact,  which  is  essential 
to  the  jurtediction  of  the  body  or  officer,  to  make  the  dctermina- 
tlou  to  be  reviewed,  where  the  facts,  la  relation  thereto,  are  not 
sufficiently  stated  in  the  return,  and  the  court  is  satisfled  that 
they  cannot  be  made  to  appear,  by  means  of  an  order  tfx  a.  fnr- 
ther  return. 

8  B.  8.  in,  I  SSI  (S  Edm.  ESQ):  Oo.  Proc.,  )  S«3. 
I  ai40.  aaesHcBB  to  ke  detcVHiaed. 

The  questions,  involving  the  merits,  to  be  determined  by  the 
«aan  obon  the  hearing,  ate  the  following,  only: 

1.  Whether  the  body  or  officer  had  jurisdiction  of  the  subject- 
matter  of  the  determination  under  review. 

2.  Whether  the  authority,  conferred  upon  the  body  or  officer, 
in  relation  to  that  subject-matter,  has  been  pursued  In  the  mode 
required  by  law.  In  order  to  authorize  it  or  him  to  make  the 
detcrmJ  nation. 

8.  Whether,  In  making  the  detemlnation,  any  rule  of  law, 
affecting  the  rights  of  the  parties  thereto,  has  been  violated,  to 
the  prejudice  of  the  relator. 

4.  Whether  there  waa  any  con^vetent  proof  of  ail  the  facta, 
necessary  to  be  proved,  in  order  to  authorize  the  making  of  the 
determination. 

B.  If  there  was  such  proof,  whether  there  was,  npon  all  the 
ertdence,  snch  a  preponderance  of  proof,  against  the  existence  of 
■ny  of  those  facts,  that  the  verdict  of  a  Jnry,  affirming  the  eilst- 
moe  thereof,  rendered  in  an  action  In  the  supreme  court,  triable 
by  a  Jnry.  wonld  be  set  aside  by  the  court,  as  against  the  weight 
of  evIdeBce. 

I  3141.  Final  mrttir  npon  the  bearlns. 

The  court,  npon  the  bearing,  may  mahe  a  final  order,  annnlling 
or  confirmlttX,  wholly  or  partly,  or  modifying,  the  deteimlnatign  te- 
Tiewed,  as  io  any  or  all  of  the  parties. 

L.  isas,  di.  S18,  i  ». 
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I  sei43e.  HMtttBllon  mar  be  awsFded. 

Where  tbe  determiDation  reTJewed  Is  annulled  or  modiGed,  the 
court  may  order  and  enforce  reBtitntion,  in  like  manner,  with 
like  effect  and  subject  to  tbe  same  conditionB,  aa  where  a  judg- 
ment is  reversed  upon  appeal. 

Bh  I   1S93.  ■□!>. 

I    Z143:   Cants. 

Costs,  not  cxceiN^ing  Gfty  dollnra  and  diabureemeDtB,  may  be 
awarded^  by  the  final  order,  In  favor  of  or  against  either  part;, 


I  2144.  EMtrr  and  evroll^eat  of  Saal  order. 

The  Boal  order  of  the  conct  upon  the  certiorari  moat  be  entered 
lu  the  office  of  the  clerk  where  the  writ  was  returnable.  Bnt 
befor«  it  can  be  enforced,  an  enrollment  thereof  must  be  Gled. 
For  that  purpose,  tbe  clerk  must  attach  together,  and  file  in  hla 
office,  the  pa|>ers  upon  which  the  cause  waa  heard;  o  certified 
copy  of  the  final  order;  and  a  certified  copy  of  each  order,  which 
lu  any  way  involves  the  merits,  or  nM^essarlly  affects  the  final 

Bee  H  12ST.  IME.  aDd  13U,  ante. 
I  214B.  ESeot  therrof. 

The  filing  of  the  enrollment  In  the  office  of  the  clerk  where 
the  final  order  is  entered,  aa  prescribed  in  the  last  section,  is  a 
sufficient  authority  for  any  proceeding,  by  or  before  the  body 
which,  or  tbe  officer  who,  made  the  determination  reviewed,  which 
tbo  final  order  of  the  court  directs  or  permits.  But  where  the 
execution  of  tbe  final  order  Is  stayed  by  an  appeal  to  the  court  of 
appeals,  the  proceedings  below  arc  stoyed  la  like  luanuer. 

Bn  I  134S,  KDIe. 

I  2146.  '■  BfHly  sr  DKcFr  »  j  ■•  determlaatioB  "  |  irkat  aw 
Inelade. 

The  eipresBlon,  "  body  or  officer  ",  as  used  in  this  article,  in- 
cludes every  court,  tribunal,  board,  corporation,  or  other  person, 
or  aggregation  of  persons,  whose  determination  may  be  reviewed 
by  a  writ  of  certiorari;  and  the  word,  "determination",  as  nsed 
in  this  article,  includes  every  judgment,  order,  decisiuD,  adjudica- 
tion, or  other  act  of  aucb  a  body  or  officer,  which  is  subject  to  be 
■o  reviewed. 

I  2147.  AppllcatloB    of    till*    article    to   certain    aveoial 

Where  the  right  to  a  writ  of  certiorari  la  expressly  conferred, 
or  the  issuing  thereof  ia  expressly  authoriied,  by  «  statute,  pasaed 
before,  and  remaining  in  force  after,  this  article  takes  effect,  thia 
article  does  not  vary,  or  affect  in  any  mauner,  any  provision  of 
the  former  statute,  which  exprcsaly  prescribes  b  different  regula- 
tion, with  res   -   ■  ■ ..  .      i: ..--    — .■ ■ 

ta  be  issued  t 
I  2146.  Id.)   to  civil   CBsea   obIt. 

This  article  is  not  applicable  to  a  writ  of  certiorari,  brought  to 
review  a  determination  made  in  any  criminal  matter,  exccfit  k 
criminal  contempt  of  conrt. 

"•-  ,    .     Google 
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CHAPTER   XVII. 
^ain  Special  Proceediags  Instituted  Without  Writ 

LI      L-Fra«M«lBg>  blaUir  to  iBnlnit  MkUn  ud  to  PrlMMn. 
LI      n.-  SiBiurT  PrecMdlaiita  BHanrlk*  Pomnlo»«fB»»l  Prapartj. 
US    Ill—Pmniadlain  to  Paalik  a  Coatiapt   of  Cvart,  ntbar  tbu  a 

CrinlaBl  CoBt»pt. 
U     IT.-  Pro«Mdlari  to  Colloct  a  Plat. 
U      T— Fracaadlags  to  DlicOTsr  Iba  IWltk  of  a  Ttaut  R>r  Llfa. 

U     TL-  FnKHdla«>  far  tlie  AtpolatBcat  of  ■  Coanttto*  of  th*  Ftnoa 
■adof  tbcPnnartJIorKLBBatU,  Ulet,  oraHabltBBi  Dnak- 
ard;  fliaenlPawtnud  SallM  sf  tk*CoaiBiiH*e. 
Frotoodlaal  for  tke  MapoaltlBB  _ 

lahat,  LaaMlc,  Utot,  or  Sakltaal  Draakard. 

iKTUL-ArkitntloB). 

lE     a.-PTOCMilUri  toPBraclMeaSaTtKagtkr  AdnrUwBCBt. 

iB      X PiMaedlagi  to€k»ge  thaHaa*  of  an  ladlTldaal. 

■     XI.-  PHMOodlkfi  far  th*  TdaNtarr  DIhcIbIUb  of  s  CorforatlBa. 

I  XU.—  PncMdlas*  ganlaaaatur  to  aa  liacatloa  lF<>l"t  Proptrtr. 
TITUtZ. 

!«ediitg«  relating:  to  iiuolveat  debtors  and  to  piiaoneta. 

1*  1.  Dtuhane  of  bd  tB»olTsnt  from  hli  debtB. 

3.  Bicmptioo    (rqio   ■rren,    or   dlicliBrKV    from   ImprtaoBintBt,    of    an 

3-  DlH^bflrEe  Qf  ID   ImpiiBoQed  Jadfuicnt   debtor  from  ImprlBODoHiit, 

article:  first. 

Discharge  of  an  insolvent  from  his  dd>i». 

aw.  Who  mar  be  dlKharged. 

''00.  To  wliat  ninrt  appllntion  to  be  nuilp. 

iix'  CDnaeut  of  »«ni<o™  <idin1nl>tcsU>"  rmlier    etc. 
|M.  Id.:  of  earporttlan.  ate. 

IBS.'  ConBenclDK  creditor  mutt  n-lliiijnlab  Kcurltf. 
IB*.  Penalt>  It  creditor  Bvnm  t.l«.lj. 


HB.    HlB        -' 

IM.  Ordi 

M.'  BMrins. 

«f.  Pvttlnc  I- 

W.  OppoalDg  (redltoi 


lOdam. 
__.    to  ahow  «iiH. 
itr   order  [Kit>llabed  i 

*:  Psttlnc'ci 


TttffJ. 

io«Tc 
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lee.  2109.  Id.;  to  tile  p 
2170.  FnicMdliici  (I 


I.  DkapbargB,  ate.,  to  tw  recordad. 

AAoJ.  Effect   of  dlicbmrfe. 

SIM.  Id.;  •imptlDB  »  la  fOnUm  coatnels  or  endlton. 

31M,  Id.;  II  ta'deblt,  etir..  to  tbe  UnltM  BUIea  aad  the  BUt*. 

aea.  luolTeDt   lo  be  nlHHd  tiom  Imprlionaiwit. 

aiM.  DtKbirn;  wben  toM. 

31ST,  iDTiUdlt;  a,tj  be  pmed  OD  matlan  to  KUts  •rdai  of  (rrait,  •!«.. 

I  S148L  Wfeo  BUtr  ba  dlBChsrved. 

Aq  iasolvent  debtor,  who  is  a  resident  of  the  State  at  the  time 
of  presenting  his  petition,  mar  ^  discharged  from  bis  debts,  as 
prescribed  in  this  article. 


Aptilication  for  such  a  diacharEe  must  be  made,  by  the  petition 
of  the  iDsoWent,  addreesed  to  the  count;  court  of  the  count;  in 
which  be  realdesi  or,  if  he  resides  in  tba  ^t;  «t  N«w  Yorl^  to 
the  supreme  court. 

8e*  8  B.  B.,  Etb  «d.,  100,  g|  1  tod  Z  (2  Bdm.  SG);  U  1B8S.  cb.  »4S. 

I   ZlSl.   Coatenta    of    p«tltfoK. 

The  petition  must  be  in  writing;  it  must  he  signed  b;  the  iosol- 
Tent.  and  specif  his  residence;  it  mnst  set  forth,  in  substance, 
that  he  is  unable  to  pa;  all  IiIb  debts  in  full;  that  he  is  willing  to 
assign  bis  property  for  the  benefit  of  all  his  creditors,  and,  in 
all  other  reBpecIs.  to  comply  with  the  proTisions  of  this  article, 
for  the  porpose  of  beins  discharged  from  his  debts;  and  it  must 

fra;  that,  upon  his  so  doing,  he  ma;  be  discharged  accordlnglj. 
t  must  be  verified  b;  the  affidavit  of  the  insolvent,  annexed 
thereto,  taken  on  the  da;  of  the  presentation  thereof,  to  the 
effect,  that  the  petition  is  in  all  respects  true,  in  matter  of  fact. 

I  91S2*  Consent  of  creditors  to  be  nnnezed. 

The  petitioner  must  annex  to  his  petition  one  or  more  written 
instniments.  executed  b;  one  or  more  of  his  creditors,  restdinc 
in  the  United  States,  having  debts  owing  to  him  or  them  In  good 
fsith,  then  due  or  thereafter  to  become  due.  which  amount  to 
not  less  than  two-thirds  of  all  the  debts  owing  liy  the  petitioner 
to  creditors  resiiling  within  the  United  States.  Bach  instmment 
must  be  to  the  effect,  that  the  person  or  corporation,  executing  it, 
consents  to  the  dischnrge  of  the  petitioner  from  his  debts,  npoD 
his  complying  vrith  the  provisions  of  this  article. 
3  R.  S.  38.  i  2  <2  Bdm.  37). 

I  21SS.  ConsOHt  ot  exeentor,  odnlnlstratov,  reealve>v  •*«. 

An  executor  or  administrator  mn;  become  a  consenting  creditor, 
under  the  order  of  tlie  snrrocate's  court  from  which  bis  letters 
Issued.  A  trustee,  official  assignee,  or  receiver  of  the  property  ot 
»  oeditor  of  the  petitioner,  whether  created  b;  t^eratloii  ot  law 
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or  bj  the  act  of  partie«,  may  become  a  cooeeiitiDK  creditor,  nnder 
thp  order  of  a  justice  of  the  BOpreme  court.  A  person  who  be- 
oomes  a  coDBentioK  creditor,  as  prmcribed  in  this  section,  ia 
chargeable  only  for  the  sum  which  be  actually  receiTee,  as  a 
dividend  of  the  insolvent's  property. 

2  R.  8.  M,  I  3,  iDd  L.  ISfiO,  ch.  StO,  tit*  EdB.  4)13),  uu-d  ud  om- 
■olldatfi]. 

I  MS*.  Id.)  <rf  c«ri»«rKtlo<i,  «tc 

Wbere  a  corporation  or  joint-itDcfc  aaiocintlOD  becomea  a  con- 
(cntinfc  crtNytor,  its  consent  must  be  executed  under  its  common 
seal,  and  may  be  attested  by  any  director  or  other  officer  tbereof, 
dnly  antboriied  for  tbat  purpose;  who  may  make  any  affidaTU, 
required  of  a  creditor  in  tlie  proceedings. 

Id.,  g  T  (3  Bdm.  ST),  •md. 

I  ZIDB.  Id.t  of  partnerablp. 

Where  a  partnership  becomes  a  consenting  creditor,  the  Con- 
sent  may  be  ezecated  In  Ita  behalf,  and  nay  affidavit,  required 
of  a  acditor  in  the  proceediDgs,  may  be  made,  by  either  of  the 

M..  t  8,  HB-d. 

I  ai5&  Ba«et  *t  eoaa*»t  wh«r*  pctHlvnar  la  a  Islnt 
debtor. 

A  creditor's  consent  does  not  affect  his  rempdy  against  any 
person  or  persons  Indebted  jointly  with  the  petitioner;  and  the 
petitioner's  discharge  has  the  effect,  as  between  the  creditor  and 
the  other  joint  debtors,  of  a  composition  between  the  petitioner 
and  the  creditor,  made  as  prescribed  in  article  third  of  title  fifth 
of  chapter  fifteenth  of  this  act. 

L.  IStS,  Pb.  ITS  (4  Edm.  401),  ini'd.  Scfll  1H2  iDd  IBM.  inte;  ilH,  L. 
1S3B.  cli.  SST,  I  S. 

1  9ttBT.  Oonsent  of  parnbaaer  of  debt,  eto. 

Where  a  conaentiug  creditor  ia  the  purchaser  or  BBs)^e«  ot 
c.  debt  against  the  petitioner,  or  the  executor,  administrator, 
tTBBtee,  or  receiver  of  such  a  purchaser  or  assignee,  he  is  deemed. 
Jot  all  the  purposes  of  this  article,  except  as  to  the  declaration 
and  receipt  of  dividends,  a  creditor  only  to  the  amount,  actually 
and  in  good  faith  paid  for  the  debt,  by  him,  or  by  the  decedent 
or  other  person;  from  whom  he  derives  title,  and  remaining:  un- 
collected. This  section  is  not  affected  by  the  recovery  of  a  jndg- 
ment  for  the  debt,  nfter  the  purchase  or  assignment;  but  in  that 
case,  the  consenting  creditor  may  include  the  uncollected  coats, 
as  if  they  were  part  of  the  sum  paid  for  the  debt 

2  K.   B.  3e,   I  10,   (m'd. 

I  S1B8.  CoBBOKtliW  OBCditor  ■ammai  rella«alak  Boewrttr. 
A  creditor  who  has.  In  bis  own  name,  or  in  trust  for  him,  a 
mortgage,  judgment,  or  other  security,  for  the  payment  of  a  sum 
of  money,  which  is  a  lion  upon,  or  othenvise  affects,  real  or  per- 
sonal property  belonging  to  the  petitioner,  or  transferred  by  him 
■  since  the  lien  was  created,  cannot  become  a  couRenting  creditor, 
with  respect  to  the  debt  so  secured,  unless  he  adds  to  or  inciudea 
in  his  cjjnsent,  a  written  declamlion,  under  his  hand,  to  the  effect, 
that  he  relinquishes  the  mortgage,  judgment,  or  other  security, 
■o  for  as  it  aSecta  tb&t  property,  to  the  trustee  to  be  appointed 
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paranajjt  to  the  petition,  for  the  beoefit  ot  all  the  creditors.  Such 
a  (leclBjration  operates,  to  tbat  eztest,  as  an  asBigiunent  to  the 
trustee,  of  the  ortgage,  jnd^ent,  or  other  eecuritj;  and  Testa 
in  him  accordingly  all  the  right  and  interest  of  the  couseotinc 
creditor  therein. 

S  B.  B.  M,  I  11.  mm'd. 

I  X16S  Penalty  If  creditor  swcmtb  tftUelr. 

If  u  creditor  linowinEly  swears,  in  any  proceedings  antborlied 
b;  this  article,  that  the  petitioner  is,  or  will  become,  indebted  to 
him,  in  a  sui  .  of  monej-,  which  :i  not  really  dne,  or  thereafter 
to  become  due;  or  in  more  Ihnu  tbe  true  amonnt;  or  ttist  more 
was  paid  for  a  debt,  which  .as  purchased  or  assisncJ,  than  the 
sum,  actuaiir  and  iu  good  faith  paid  therefor;  be  forfeits  to  the 
tmstee,  to  be  recovered  in  an  action,  twice  the  sum,  so  falseir 
sworn  to. 

Id.,  1  13,  uil*d. 

I  Xieo.  AflOsvit  ot  eoBseatlBK  creditor. 

Tbe  consent  of  a  creditor  mnst  be  accompanied  with  his  afflda- 
Tlt,  stating  as  follows: 

1.  That  the  petitioner  Is  jnetly  indebted  to  him,  or  will  become 
indebted  to  him,  at  a  future  day  speclGed  therein,  in  a  sum 
therein  specified;  and,  if  he,  or  the  person  from  whom  he  deriTes 
title,  la  or  was  tbe  parcbaser  or  assignee  of  the  debt,  he  mast 
also  apeoify  the  sum,  actnaily  and  in  good  faith  paid  for  the 
debt,  as  preiicril>ed  in  section  2157  of  this  act. 

2.  The  nature  of  the  demand,  and  whether  it  arose  upon  written 
security,  or  otherwise,  with  the  general  ground  or  consideration 
of  the  indebtedness. 

3.  That  ueiiber  he.  nor  any  person  to  his  use.  has  received  from 
tbe  petitioner,  or  from  any  other  person,  payment  of  a  demand, 
or  any  part  thereof,  in  money  or  in  any  other  way.  or  any  gift 
or  reward  of  any  kind,  upon  an  einress  or  implied  trust,  confi- 
dence, or  understanding,  that  he  should  consent  to  the  discharge 
of  the  petitioner. 

Where  a  consenting  creditor  Is  an  executor,  administrator,  tms- 
tee, receiver,  or  assignee,  he  may  state  the  necessary  facts,  in 
his  affidavit,  upon  information  and  belief,  setting  forth  therein 
the  grounds  of  hia  belief;  but  in  that  case,  tbe  consent  mnst  also 
be  accompanied  with  the  affidavit  of  tbe  insolvent,  to  tbe  effect, 
that  all  the  matters  of  fact  Stated  in  the  affidavit  of  the  consent- 
ing creditor  are 'true. 

3  R.  8.  1«,  I  4  ra  Bidm.  IT),  (s  swdiOsd  by  L.  18D0,  cb.  310,  (  3  (t  Bdm. 
4S0.  sni'd.    8«  I  ^T,  iDta. 

I   2101.    Wben    nOB-rcaldent   oredltov   to   amnex    aeeoyMt, 

A  consenting  creditor,  resfding  witbont  the  State,  and  within 
the  United  States,  must  annex  to  his  consent  the  original  ac- 
counts, or  sworn  copies  thereof,  and  the  original  specialties  or 
other  written  securities,  if  any.  upon  which  his  demand  arose  or 
depends,  provided,  however,  that  when  such  original  specialties, 
or  other  written  seenrities,  arc  lost,  such  fact  must  be  stated  as  a 
reason  tor  not  annexing  thereto  tbe  consent,  and  the  fact  of  the 
loss,  and  the  manner  of  the  1o«b  thereof  must  be  slated  in  the  affi- 
davit of  the  creditor  to  the  best  of  his  knowledge,  or  must  be 
Otherwise  proved  by  affidavit  to  t^e  satisfaction  of  tbe  court; 
KM 
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and  the  court  may  tberenpon,  in  Bnch  Cftse  or  proceeding,  by  Ha 
order,  diapense  witb  the  anuezlng  to  anch  couwDt  Ot  the  orighlAl 
Q>eciBltiea  or  other  written  secvritiea. 

Alt.  T,   I  g,   B.   S.,    *m'd. 

I    aiOS.    FeHlloner'a    MtaedBla. 

The  petitioner  must  annex  to  hia  petition  a  scbednle,  eontainins; 

1.  A  fnll  and  tme  statement  of  all  hia  credltora. 

2.  A  statement  of  the  place  of  reaidence  of  each  creditor.  If 
it  ifl  Itnown;  or.  if  it  la  not  known,  a  statement  of  that  fact. 

8.  A  statement  of  the  sum  which  he  owea  to  each  creditor, 
and  the  nature  ^f  each  debt  or  demand,  whether  arlEing  on 
written  eecaritr,  on  account  or  otherwise. 

4.  A  statement  of  the  tme  cause  and  consideration  of  hia 
Indebtedneea  to  each  creditor,  and  the  place  where  the  iudebted- 
neM  accrued. 

6.  A  statementof  nuj-  existing  Judgment,  mortgajre,  or  col- 
lateral or  other  security,  for  the  payment  of  the  debt. 

6.  A  full  and  tme  invcDtory  of  all  his  property,  in  law  <»  in 
eqalty.  of  the  iucnrobrance*  existing  thereon,  and  ol  all  the 
boobs,  vouchers  and  secorities,  relating  thereto. 

Art.  S.  I  B,  E.  B. 

I  vies.   [An'fl,  1886-1    Bla  aJIdaTit. 

An  affidavit,  In  the  following  form,  snbscribed  and  taken  by 
the  petitioner  before  the  county  Judge,  or,  in  the  dty  of  New 
York,  before  the  judge  holding  the  term  of  the  court,  at  which 
the  order  specified  in  the  next  section  la  made,  most  be  annexed 
to  the  Bchednle: 

"  I, ,  do  swear  "  (or  "  affirm  ",  as  the  caao  may  be),  "  that 

the  matters  of  fact,  stated  in  the  sdiedule  hereto  annexed,  are. 
In  all  reapecta,  Jnat  and  true;  that  1  have  not,  in  contemplation 
of  mj  beeomiog  insolvent,  or  within  two  years  before  preaeot- 
ing  the  petition  herein,  diaposed  of  or  made  over  any  part  of 
my  property,  not  exempt  by  express  provision  of  law  from  levy 
and  sale  by  virtue  of  an  execution,  for  the  future  benefit  of 
myself  or  my  family,  or  disposed  of  or  made  over  any  part  of 
my  property,  in  order  to  defrand  any  of  my  creditors:  that  I 
have  not,  in  any  inatance,  created  or  acknowledged  a  debt  for 
a  greater  sum  than  I  honeiitly  and  truly  owed;  and  that  I  have 
not  paid,  aecnred  to  be  paid,  or  in  any  way  com^onnded  with, 
any  ot  my  creditors,  with  a  view  fraudulently  to  obtain  the 
prayer  of  my  petition;  that  I  have  not  done,  suffered  or  been 
privy  to  any  act,  matter  or  thin^  which,  if  accomplished,  would 

s  if  granted." 
Id.,  t  1.  amd.  Bh  I  31TB,  iXMt.  Id  eaem  lUj  1,  1888. 
f   2164,    QrdeP   to    ahow   eanse. 

The  petition  and  other  papers,  sped 

of  this  article,  must  be  presented  to  

clerk.  The  court  must  thereupon  make  an  order,  requiring  all 
the  creditors  of  the  petitioner  to  show  cause  before  it,  at  a 
time  and  place  therein  BpeciHed,  why  an  BBsignmeut  of  the  insol- 
vent's  property  should  not  be  made,  and  he  be  thereupon  dis- 
charged from  his  debts,  as  preaciibed  in  this  article;  snd  direct- 
ing that  the  order  be  publiahcd  and  served,  as  prescribed  In  tbe 
next  section. 
.M.,i«,  anapsit  el  1 10.  am;4/. 
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I  VlOn.  Ubw  order  pabllnlied  «>d  aervcd. 

The    order    must   be    published    and    served   fa    the    followiDf 

1.  Thv  petitioDer  mnRt  cauHc  a  cupy  tbereof  ta  be  publiafaed  in 
a  Buwapaper,  denignated  iu  ihe  urder,  published  in  the  county; 
and  aUo,  if  oue-fourtb  )iart  of  the  Insolvcnt'a  debts  nccriipd  or 
are  due  to  creditors  redding  in  the  city  of  New- York,  In  b  news- 
paper published  iu  that  cit.v,  designated  in  the  order.  The  pub- 
lication raiiKt  bp  niiitle  at  least  oin-e  in  enrb  of  ten  weeks,  Imme- 
diately pnTHling  the  day  on  whirh  i-ause  is  to  be  shown,  unless 
all  the  creditors  reside  within  one  hundred  miles  of  the  pLace 
where  cause  is  to  be  shown,  in  whii'h  case  tbe  publication  must 
be  made  at  least  onee  in  each  ol  tbe  six  weel:s,  immediately 
preceding  that  day. 

2.  The  petitioner  tnust  also  serve  upon  each  creditor,  residing 
within  the  United  States,  whose  place  of  residence  is  known  to 
him.  a  copy  o(  the  order  1^  show  c-ause,  either  personally,  lit 
least  twenty  days  before  the  day  when  cause  is  to  be  shown,  or 
by  depusitiug  it,  at  least  forty,  days  "liefore  that  day,  in  the  post- 
olficc.  inclosed  in  a  post-paid  wrapper,  addressed  to  the  creditor 
at  his  usual  place  of  residence. 

Where  the  State  is  a  creditor  of  the  petitioner,  a  copy  o(  the 
order  must  be  serred  upon  the  attoruey-general,  who  muBt  tepre- 
aent  the  State  in  the  subseiiuent  proceedings. 

Art.  a,  ii  10  iBd  11.  B.  a.,  and  L.  1S17,  cb.  3M,  i  1  (4  Edu.  481).  iniU 

I  aiOO.   HeorlaK. 

On  the  day  specified  in  the  order,  and  before  any  other  pro- 
ceedings are  taken  iu  the  matter,  the  petitioner  must  present  to 
the  court,  and  file  with  the  clerk,  proof,  to  Ihe  satisfBJ^tioD  of 
the  conrt,  that  the  order  has  been  published  and  served,  as  pre- 
scribed in  the  laot  section;  and  thereupon,  on  tbe  same  day,  or 
npon  the  day  to  which  tbe  bearing  is  adjourned,  the. court  must 
hear  tbe  sllegatioua  and  proofs  of  the  parties  appearing.  Proof 
of  personal  service  of  a  copy  of  the  order  upon  any  perHoo,  must 
be  made,  in  tike  maDn«r  as  proof  of  peraoual  service  of  a  aam- 
mons,  in  an  action  brought  in  the  supreme  court. 

Id..  I  12,  und  t,.  i»4T.  eb.  3as.  I  2  (4  Edm.  4S1),  unU    Sh  1  4M,  (DM. 


direct  the  special  proceeding  to  be  placed  opon  the  calendar  (or 
trial.  In  that  case,  tbe  parties  must  appear,  and  the  proceedings 
are  the  same,  as  in  an  action,  except  as  otherwise  prescribed  in 
this  article;  and  costs,  as  Id  an  action,  except  for  proceedings 
before  notice  of  trial,  may  be  awarded  to  either  pfuty,  in  t£e 
discretion  of  the  court. 

I  aiss.  Ot>poiriaB  creditor  to  Sle  ■vedflostloBa,  Rnd  atnr 
demand  Jnrr  trial. 

In  order  to  entitle  a  creditor  to  oppose  tbe  discharge  of  the 

insolvent,  he  must,  on  the  day  fixed,  show  cause,  or  at  such  other 
time  08  the  court  directs,  file  with  the  clerk  a  specification  of  bis 
objections;  and  he  may  then,  but  not  afterwards,  demand  a  trial, 
by  a  jnry,  of  the  quostlons  of  fni^  urislng  therenoon.  If  a  trial 
*"      1  Jury  Is  not  thc;i  I'emnnded,  the  guestinns  of  fact  must  be 
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quLiitions  of  fact,  arieioK  apon  the  objcctlona  of  aH  the  credlton, 
muEt  be  tried  is  like  maaner,  ant)  st  the  same  time.  The  court 
may,  in  its  d'scretion,  direct  the  queations  to  be  settled,  and 
plainly  stated,  iti  an  order,  aa  wbere  an  <ffder  i»  node  bj  the 
suiireme  court,  in  an  actioa  pending  therein,  for  the  tnal  of 
queationa  of  fact  by  a  jury.' 
Bactloa  U,  B,  H.,  im-d.    Sa*  H  1IS3  uid  lUO,  ute. 

g  2109.  M.|  to  IIIB  proofs,  it  nut  HHcd  la  Belictlale. 

Where  the  nome  of  an  opposing  creditor  dot's  not  appear  in  the 
•cbedale,  lie  taut  fib,  with  the  BpeciScation  of  hia  objectiona, 
proof,  by  affld^.Tit,  tb'it  he  is  a  creditor;  and  if  his  debt  is  not 
met  forth  bi  the  schedule,  be  moat  also  file  hia  affiduT-*    *-   -'-- 


I  SITO.  ProecedlDKa  ft  Jvrora  do  not  aarre*> 

Tliere  ghall  be  but  one  trial  hy  iury.  If  the  jarnrs  cannot  agree, 
after  being  kept  together  for  snch  a  time  as  the  court  deems 
re:.iODable,  the  court  must  discharge  them,  and  determine  the 
questions  of  feet,  or  thoee  qneatHma  as  to  which  tlie  jururs  have 
not  agreed,  apon  the  evidence  taken  before  the  iaij,  aa  If.  a 
jur7  had  not  been  demanded. 

Id..  I  U. 

I  XlTl.  Wben  iBaolTent  rennlrcd  to  proaae*  bla  Bon- 
realileat  vrtte. 

Wtierc  the  oeHtloner'a  vlfe  reaidea  withont  the  State,  the  court, 
or  a  judge  tnereof  out  of  court,  may,  upon  the  application  of 
any  creditor,  make  en  order,  requiring  the  petitioner  to  bring 
his  nite  before  the  court,  at  the  bearing  or  trial,  to  the  cad  that 
she  may  be  eiamined  as  a  witness.  A  copy  ot  the  order  mast 
be  peraoBally  sefied  apon  the  petitioner,  at  least  three  weeks 
before  the  hearing.  If  it  appears,  npon  the  hearing,  that  service 
could  not,  with,  dne  diligence,  be  so  made.  In  conaequence  of  the 
petitioner's  sickness  or  absence,  the  court  may,  in  its  discretion, 
adjourn  the  hearing  or  trial,  and  prescribe  the  time  and  manner 
of  service  of  the  order  for  the  adjourned  day.  If,  after  due 
service,  the  petitloner'H  wife  doea  not  attend  at  the  time  and  piuce 
anrainted,  Ine  petitioner  la  not  entitled  to  hia  discharge,  unless 
he  proves,  to  the  satisfaction  of  the  court,  by  hia  aBidAvit,  or  upon 
hia  oral  examination,  or  otherwise,  that  he  was  unable  to  procura 
her  attendance. 

Id.,    II   M   uid    21,    am-il  aDd   conwUdaMd. 

I  ami  BxaailBatloii  of  iBsalrsBt. 

At  the  hearing  or  trial,  the  petitioner  mnat  be  examined  under 
oath,  at  the  instance  of  any  creditor,  toucbing  hia  property  or 
debts,  or  any  other  matter  stated  in  his  schrduic,  or  any  chnDgea 
that  have  occurred  in  the  sKaafion  of  hia  property,  since  the 
making  of  the  schedule;  and  pnrticulnrly  whether  he  has  collect(-d 
any  debts  or  demands,  or  made  any  transfers  of.  or  otherwise 
affected,  hia  real  or  personnl  property.  Any  creditor  mny  con- 
tradict or  impeach,  by  other  competent  evidence,  the  tesdmony 
erf  the  InsolveDt  or  of  his  wife. 
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f  aiTS.  Wkea  laaolTent  e«Bn*t  %•  dlsclMVcea. 

In  either  of  the  following  caees,  the  petitioner  1*  DOt  entitled 
to  a,  discharge: 
■   «,.._._  ,^ 

lule  .  . 

._   __. _r  transferred,  absolutely,  conditionally,  or  othemlse, 

any  ot  bia  property,  not  exempt  by  law  from  levy  and  sale  by 
Tirtue  of  an  execution,  and  be  neglects  or  refuses  forthwith  10 
pay  over  to  the  clerk,  the  full  amount  of  all  debts  and  demands 
•o  collected,  and  the  full  value  of  all  property  eo  trausferred, 
except  ao  much  of  the  money,  and  of  the  value  of  the  prot)trt7, 
BB  appears  to  bare  been  necessarily  expended  by  him  far  tbe 
Bitpport  of  himself  or  his  family. 

2.  Where  it  appears,  in  like  manaer,  that  the  petitioner,  wlthla 
two  years  before  presenting  tbe  petition,  has,  in  contemplation 
of  his  becoming  insolvent,  or  of  hia  petitioning  for  his  dlachnrge, 
or  knowing  of  his  insolTeucy,  mode  an  assignment,  sale  or  trans- 
fer, either  absolate  or  conditional,  of  any  of  hla  property,  or  of 
any  interest  therein,  or  confessed  a  judgnent,  or  given  amy 
security,  with  a  view  of  giving  a  preference  to  a  cieditoi  for  aa 
antecedent  debt. 

Btcllou  aa  ud  M,  K,  S..  BDi'd;  L.  ISM.  ch.  1«T. 
I  aiT4.  iviien  «iiKlainucBt  to  be  directed. 

An  order,  directing  the  execution  of  an  assignment,  must  be 
made  by  tbe  court,  where  it  appears,  by  the  verdict  of  the  jury; 
or.  If  a.  Jury  has  not  been  demanded,  or  the  jurors  have  oeeu 
diacharged  by  rcnson  of  their  inability  to  agree,  where  it  aatla- 
tactorily  ap-iears  to  tbe  court;  as  follows: 

1.  That  the  petitioner  iH  justly  and  truly  indebted  to  the  con 
•enting  creditors,  lo  sums  which  amount,  In  tbe  aggregate,  to 
two-thirds  of  alt  the  debts,  which  the  petitioner  owed,  at  the 
thne  of  presenting  hia  petition,  to  creditors  residing  within  the 
United  etatas. 

2.  That  he  bus  houestly  and  fairly  given  a  trne  acconnt  of  bis 
property. 

3.  That  he  has,  In  all  things,  conformed  \o  the  matters  required 
of  him  by  this  article. 

Id.,  II  X  ind  SS.  im-d. 

I  21TB.  Aaslffiiineiiti  contrats.  Bad  to  whom  mkAc. 

The  order,  must  designate  one  or  more  trustees,  residents  of 
tbe  State;  and  must  direct  the  petitioner  to  execute,  to  him  or 
them,  an  assignment  of  all  his  property,  at  law  or  la  equity, 
in  possession,  reversion,  or  remainder,  excepting  only  so  much 
thereof,  sa  is  exempt  by  law  from  levy  and  sale,  by  virtue  of  nn 
execution.  The  assignment  must  be  acknowledged  or  proved, 
and  certified,  in  like  mnaner  as  a  deed  to  be  recorded  in  the 
county,  and  must  tie  recorded  in  the  clerk's  office  of  the  county. 
Where   it   appears,   from   the   schedule,   or  otherwiBe,   that   real 

Eoperty  will  ones  thereby.  It  must  be  also  recorded  aa  a  deed, 
tne  proper  office  for  recording  deeds,  of  Mcb  county  where  tbo 

:.  T.  R.  8. 
I  XITO.  I«.|  trsKteeii.  bow  AvBlvoBtcd. 

The  trustee  or  trustees  may  be  nominated  by  a  majority  In 
unotmt  Of  the  coDaenting  creditors.    If  no  perton  U  to  n.-— '----' 
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one  or  more  peraoiis  must  be  appointed  by  the  court  for  the 
parpose.  The  nomitiatioD  may  be  iocluded  in  the  consent,  or 
made  in  a  separate  paper,  or  orallj  upon  the  beariug  or  trial, 
ftDd  entered  in  the  minutes. 

g  Z1T7.   Bfleet  ot  MHlBUUCBi. 

The  assigument  Teste  In  the  traetee  or  trastees  all  the  peti- 
tioner's interest,  legal  or  equitable,  at  the  time  of  its  ezeeatiou, 
in  au7  real  or  personal  property,  not  exempt  by  law  from  levy 
and  sale  by  virtne  of  an  execution:  and  any  contingent  interest 
which  may  rest  within  three  years  thereafter.  When  a  con- 
tingent interest  so  Testa,  it  passes  to  the  trustees,  in  the  same 
manner  as  It  would  have  vested  in  the  petitioner,  If  he  had  not 
made  an  aesignment. 

Id.,  f  as. 

I  aiT8.  WbeB  dlsetaKrce  to  ke  rranted. 

■  Uoon  the  production  by  the  petitioner  of  a  certificate  of  the 
tniBtee  or  trustees,  duly  acknowledged  or  proved,  and  certified, 
in  like  manner  as  a  deed  to  be  recorded  in  the  county,  to  the 
effect,  that  the  insolvent  has  nsaigned,  for  tbe  benefit  of  all  his 
creditors,  all  bis  property  so  directed  to  be  assigned,  and  all  the 
boobs,  vonchers,  and  papers  relating  thereto,  and  that  he  has 
delivered  so  much  thereof  as  is  capable  of  delivery;  and  alBO  of 
a  certificate  of  the  county  clerk,  that  the  aasignment  has  been 
duly  recorded  in  his  ofllce;  the  court  must  grant  to  tbe  Insolvent 
«  discharge  from  bis  debts,  which  has  the  effect  declared  in  the 
foUowing  sections  of  thii  article. 
Id.,  I  !». 

i  S1T&.  ProccedlDSS  wkere  tnatce  refanes  to  ■!*-«  aertlfl- 
eate,  etc. 

It  a  trustee  refuses  or  neglects,  upon  payment  ftr  tender  to 
the  petitioner  of  the  expense  ot  so  doing,  to  execute  or  acknowl- 
edge a  certificate,  as  prescribed  in  the  last  section,  or  to  cause 
the  assignment  to  be  recorded,  as  therein  prescribed,  the  court, 
upon  proof  by  nflidavit  of  tbe  facts,  must  make  an  order,  requir- 
ing the  tmstee  to  show  cause,  at  n  time  and  place  therein  speci- 
fied, why  the  petitioner  should  not  be  discharged,  notwithstanding 
his  neglect  or  refusal;  and  why  the  trustee's  apDolutment  abonid 
not  be  revoked, 

gscUna   2S.  sit.  T.   R.  B. 

I  »im>.  The  MBie. 

If,  upon  the  return  of  the  order,  tt  appears  that  the  asalgD- 
ment  has  been  duly  executed,  and  that  tlie  petitioner  has  duly 
delivered  all  his  property  directed  to  be  assigned,  and  all  tbe 
books,  Tondiers  and  papers  relating  thereto,  which  are  capable 
Of  delivery,  the  court  may,  either 

1.  Grant  a  discharge  of  the  petitioner,  notwithstanding  tbe  neg- 
lect or  refusal  of  the  trustee;  or 

2.  Make  an  order,  revoking  the  appointment  ot  the  trustee. 
Upon  the  entry  of  such  an  order,  the  powers  of  the  trustee,  and 
his  interest  in  the  assigned  property  cease.  If  there  is  no  other 
trustee,  the  court  must,  by  the  same  or  another  order,  appoint 
one  or  more  new  trustees.    Such  an  appointment  has  the  same 
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^tttct,  M  if  the  person  or  pereouE  so  appointed  veie  named  aa 
trutteea  In  th«  original  esBignment. 

Sectlim  M,  a  *ad  38,  R,  B.,  am'd  and  coDulidited. 

1  2181.  Dl«cluirre.  eto^  to  b«  recoPdcO. 

The  discharge,  and  the  petition,  affidavita,  orders,  sdhedule  and 
oUier  papers  upon  which  the  dkcharge  ie  granted,  exciiudvc  of 
the  minutes  of  testimoc?,  must  be  recorded  in  the  clerk's  offiee 
of  the  county,  within  three  months  after  the  discharge  is  granted. 
In  defanlt  thereof,  the  discharge  beeomcB  inoperative,  from 
and  after  that  time.  The  originai  discharge,  the  record  thereof, 
or  a  trauBcript  of  the  record  duly  authenticated,  is  conclusiTe  evi- 
dence of  the  iH-oceedinga  and  tacts  therein  contained.  The  other 
papera  specified  in  this  section,  the  record  thereof,  or  a  transcript 
of  the  record  dnly  authenticated,  are  presumptive  evidence  of  t£e 
proceedings  and  facta  therein  contained. 

Id..   I  18,  im-d-,  I.  IKS,   ch.  lis  (0  Edm.  101). 

I  2182.  [Am'd,  1883.]    Effect  of  dlscbarKe. 

Except  aa  prescribed  In  the  next  two  sections,  a  discharge, 
granted  ns  prescribed  in  this  n.rticle.  exonerates  and  discharges 
the  petitiouer  from  ever;  debt,  due  at  the  time  when  he  execute^ 
hla  asaigunjeot,  including  a  debt  contracted  before  that  time, 
tboUBh  payable  atlerwarda;  and  from  every  liability  incurred  by 
him,  by  maliiag  or  indorsing  a  promiasory  note,  or  by  acceptiog:, 
drawing,  or  indorsing  a  bili  of  exchange,  before  the  execution  of 
his  assignment:  or  incurred  by  liim,  in  consequence  of  the  pay- 
ment, by  any  party  to  siuji  a  note  or  bill,  of  the  whole  or  aoy 
EEirt  of  the  money  secured  thereby,  whether  the  payment  is  made 
efore  or  after  the  execution  of  the  aesignment.  At  any  time 
after  one  year  baa  elapsed,  since  the  recording  of  the  discbarge, 
and  the  petition,  affidavits,  orders,  schedule  and  other  papera  upon 
which  the  discharge  was  granted,  as  prescribed  in  section  twentj- 
«ne  hundred  and  eighty-one  of  this  act,  the  petitioner  may  apply, 
upon  proof  of  his  discharge,  to  the  court  m  which  a  judgment 
shall  nave  been  rendered  against  him.  for  an  order  directing 
the  Judgment  to  be  cancelled  and  discharged  of  record.  It  it 
apoesrs  that  he  has  been  discharged  from  the  pnymcnt  of  that 
judgment,  an  order  must  be  made  accordiuRty,  and  thereupon 
the  clerk  must  cancel  and  discharge  the  docket  thereof,  aa  if 
the  proper  satisf action-piece  of  the  Judgment  was  filed.  Notice 
of  the  applicolion,  accompanied  with  copies  of  the  papers  upon 
which  it  is  made,  must  be  given  to  the  judgment  creditor,  nnless 
bis  written  consent  to  the  granting  of  the  order,  with  satisfactory 
proof  of  the  execution  thereof,  and  if  be  ia  not  the  party  in  whose 
favor  the  judgment  was  rendered,  that  he  is  the  owner  thereof, 
is  presented  to  the  court  upon  the  application. 

Sre  il  30  and  Bl,  art.  3,  R.  S. 

I  SIRS.  Id.1  czeeptlM  >■  to  (orclKm  ooKtruitB  *T  art!«lt*r«. 

In  either  of  the  following  cases,  snch  a  discharge  does  not  af- 
fect a  debt  or  Hability,  fotinded  upon  a  contract,  unless  it  was 
owing,  when  the  petition  was  presented,  to  a  resident  of  the 
State;  or  the  creditor  has  executed  a  consent  to  the  discharge: 
or  has  niinenred  in  the  proceedings;  or  has  received  a  divklend 
from  the  trustee: 

1,  Where  the  contract  was  made  with  ft  person  not  a  retideut 
of  the  State. 


t.  IT,  t.  l.a.  1        INSOLVENTS  DrSCHARGE.  gg  3ift4-«« 

2.  Where  It  nks  made  and  to  be  performed  witboDt  the  State. 
i.  Wber«  the  creditor  was  uoti  U  tlk«  time  ol  the  diMbUV^ 
ft  reflideot  of  the  State. 

£e«  M  80  iDd  II.  >rt.  S.   K.  8. 

I  aiS4.  Id. I  ■>■  to  debta,  cto.,  to  the  Salted  StatMl  Wad  th* 
■tato. 

Bach  a  discharge  does  Dot  affect: 

1.  A  debt  or  duty  to  the  United  States;  or 

2.  A  debt  or  duly  to  tlie  State,  for  tniea  or  for  money  received 
ot  coJlected  -by  any  penoo  '«s  a  public  officer,  or  in  a  sdoeiary 
capacity,  or  a  cause  of  action  apeeified  lii  Beot*on  1W9  oC  thw 
mA  or  a  judgment  recovered  upop  Huch  a  cause  of  action. 

Bxccpt  as  prescribed  in  this  section,  the  dlscbarge  ecoEierateB 
the  petitioner  from  a  debt  or  other  liability  to  the  State^  llk« 
uuineT  and  to  tlte  sasie  extent,  as  from  a  debt  or  liabtBgr  to  aa 
iudlTidnal. 
Art.  r,  H  IB  iiK  88,  R.  fl.,  iB'l;  L.  ISW,   a.  i. 

I  218II.  hiBOlTCDt  to  lie  rcleaaed  from  ImprlBOBBcnt. 

If,  at  the  tltne  when  the  discharge  is  granted,  the  petitioner  la 
under  arrest,  by  vlrtae  of  an  execution  against  hfs  person  Issacd, 
or  an  order  of  arrest  made,  in  an  action  or  special  proceeding, 
founded  upon  a  debt  or  liability  from  which  he  is  discharged,  aa 
prescribed  in  the  foregoiug  sections  of  this  article,  he  must  be 
released  from  the  arrest,  n?on  producing  to  the  officer  his  dla- 
charge,  or  a  certified  copy  of  the  record  thereof.  If  the  adverse 
part7  wishes  to  test  the  Talldity  of  the  discharge,  he  may  pro- 
cnre  a  new  order  of  arrest,  or  cauie  a  new  execntioa  to  be  iBsned, 
aa  the  case  reqnlres. 

Art.  B,  I  «4.  a.  B. 

I    aise.    DlBcliaiwe,    wh«a    -raid. 

A  discharge,  granted  as  prescrltied  in  this  article.  Is  void.  In 
either  of  the   following  cases: 

1.  Where  the  petitioner  wilfnlly  swears  falsely,  in  the  affidavit 
annexed  to  his  petition  or  schedule,  or  npon  his  examination  in 
relation  to  any  material  fact,  concerning  hia  property  or  his 
debtSjOr  to  any  other  material  fact. 

2.  Where,  after  presenting  hia  petition,  he  sells,  or  in  any  way 
transfers  or  assigns,  any  of  his  property,  or  collects  any  debt  or 
demand  owing  to  him,  and  does  not  give  a  Just  and  true  account 
thereof,  upon  the  hearing  or  trial,  and  does  not  pay  the  money 
so  collected,  or  the  value  o(  the  property  so  sold,  transferred,  or 
assigned,  B3  prescribed  in  this  article. 

8.  Where  he  secretes  any  part  of  bis  property,  or  a  book, 
voncher,  dl-  paper  relating  thereto,  with  Intent  to  defraud  tiis 
creditors. 

A.  Where  he  fraudulently  conceals  the  name  of  any  creditor, 
or  the  earn  owing  to  any  creditor,  or  fraudulently  misstates  such 

Where,  In  order  to  obtain  his  discbance,  he  procures  any 
.-jn  to  become  a  consenting  creditor  wilfully,  Intentionally  and 
lowingly  for  a  sum  not  due  from  faim  to  that  person  in  good 


faith,  or  for  a  sum  greater  than  that  tor  which  the  hold'er  of  a 
demand,  pnrchased  or  assigned.  Is  deemed  a  creditor,  aa  pr«- 
•cribed  in  this  article. 
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r  coDBentH  to  the  payment  of,  any  portion 
_   .._     of  ti  creditor,  or  grants  or  consents  to  the 

S anting  of  any  gift  or  reward  to  a  creditor,  npon  an  ezpresH  or 
ipUed  contract,  tmst,  or  nnderetandlng,  tbat  the  creditor  bo 
paid  or  rewarded  should  be  a  cooaenting  creditor,  or  should  ab- 
-^'-  't  deaiat  from  opposlag  the  discharge. 


Art.  S,  I  SB,  B.  S.,  IB'd. 

I  216T.  InvalKIItr  ai«r  ba  yroTsd  om  votlOB  t*  TStMit* 
•rdcr  of  arrest,  etn. 

Where  a  person,  who  baa  been  dlacharged  aa  preacribed  in  thia 
KTtlcie,  la  aftcrwarda  arreeted  hy  virtue  of  an  order  of  arrest 
made,  or  an  execution  Issued,  in  an  action  fonnded  npon  b  debt 
OF  liabillt7  from  which  he  Is  ao  discharged,  the  adverse  party 
may  oppose  his  application  to  be  releaaed  from  the  arrest  by 
proof,  t^  affidavit,  of  any  cause  (or  avoiding  the  discbane,  for 
want  of  Jnrladictlon,  or  aa  specified  in  tbe  last  aectlon.  If  roch 
k  cause  Is  established,  the  application  mnat  be  denied. 
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CrVIL  PRISONER. 


ARTICLB  SB  CORD. 


Bee.  3188.  Wbo  nuj  be  enmiiMd,  iDd  bx  wlwt  coort. 

S188.    CDDlCDtl    of    IJCtllkFD. 

31W.  PetlthHWf'i    Khednla. 

UU.  Bli   ■BdaTlt. 

aiS3,  OMm  to  (bmr  cmM. 

2103.' HeirlDI,    *tc. 

21M.  Older   AlractlPC    iiHlfBaeDt:    •JHlfiinirat    pnrn 

2198.  Wben    dlutirM    to    b*    inDteil;    effect    Iherec 

319S.  DtKliarF*    lA    B>    reeorded.    Mn. 

31W.  Petition 


I  9188.   [ABi'd,     ISOS.]    WkO    mar    *•     ez«iBpt««,    an«  ¥r 

Ad  Insolvent  debtor  may  be  exempted  from  arrest,  or  dl» 
charged  from  impriaoomeut,  aa  prescribed  in  tbia  article.  Foi 
tbat  purpose,  be  miiat  apply,  by  petition,  to  the  county  court  of 
the  count7  in  which  be  resides,  or  Is  Imprisoned;  or.  If  be  resides 
or  ia  imprisoned  In  the  city  of  Nev-Yorli,  to  the  supreme  court. 
A  person,  who  baa  been  admitted  to  the  jail  liberties,  ia  deemed 
to  De  imprisoned,  within  tiie  meaning  of  this  article. 

S  R.  H.  28.  I  1  (B  Zdm.  39)i  L.  1S8S,  cb.  Mfl.    Bee  I  SWO,  poM. 

I   3180.  CoMtenta  of  petition. 

The  petition  mnst  be  in  writing;  it  must  lie  signed  by  the 
iDBoIvent,  and  specify  his  residence,  and  also,  if  he  ia  in  prison, 
the  county  in  which  he  is  imprisoned,  and  the  cause  of  his  im- 
prisonment. It  must  set  fortb,  in  substance,  that  he  is  nnabk 
to  pa;  all  hia  debts  in  full:  tbat  be  is  willing  to  assign  his  prop- 
erty for  the  benefit  of  all  his  creditors,  and  in  all  other  respects 
to  comply  with  the  proTUIons  of  this  article,  for  the  porpoae  of 
being  exempted  from  arrest  and  imprisonment,  as  prescribed 
therein;  and  It  must  pray,  that  upon  his  so  doing,  he  may  there- 
after be  eietnptcd  from  arrest,  by  reason  of  a  debt,  arising  upon 
ft  contract  preTionsly  made;  and  also,  if  he  is  imprisoned,  that 
he  may  be  discharged  from  his  imprisonment.  It  must  be  reri- 
fied  by  the  affidavit  of  the  InsolTenl,  annexed  thereto,  taken  on 
the  day  of  the  presentation  thereof,  to  the  efFect,  that  the  petition 
)b  in  all  respects  tmo  in  matter  of  fact. 
!  B.  B.  !S,  I  1  (2  Edm.  29).      Bee  |  21E1.  sate. 

I   3190.   Petltloner'a   aelicidnle. 

The  petitioner  must  annex  to  his  petition,  a  schedule,  tn  all 
retntects  similar  to  that  required  of  an  insolvent,  as  prescribed  in 
aeMon  2162  of  this  act. 
Id.,  part  at  I  1.   Bee  i  21S>,  anta. 

f  2191.   [ASK'4,  ISOB.]    HIh  aS«BTlt, 

An  affidavit,  in  the  following  form,  snbacrlbed  and  taken  by 
tlte  petitioner,  before  the  eonnty  Judge,  or.  In  the  dty  of  New- 
Tork,  before  a  Justice  of  the  supreme  court,  must  be  annexed 


to  the  schedule  1 
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"  I,  -  - — ,  do  iweur  "  (or  "  affirm  ",  as  the  cnse  mny  b*,)  "  that 
the  matteri  of  fact,  atated  in  tli(!  et^bedulc  hereto  aunexed.  are, 
in  all  rcapects,  juat  and  true;  that  I  hnvi^  Dot,  at  any  time,  or  id 
any  manner  nhataocrer,  dUpoHed  of  or  mode  oTtir  say  part  o( 
my  property,  not  eicnipt  by  exiireas  provlHioo  o(  law  from  levy 
and  Bale  by  virtue  of  an  execntion,  ''or  the  future  benefit  of  my- 
aelf  or  my  family,  or  disposed  of  or  mnde  over  any  part  of  mj 

Eroperty,  in  order  to  defraud  any  of  my  creditors;  and  that  I 
aTe  uot  paid,  seeurod  to  be  jiaid,  or  in  any  way  compounded 
with,  any  of  my  creditors,  with  a  view  that  they  or  any  of  them 
should  abstain  from  opposing  my  discharge ", 

2  B.  &.  38,  nnaJoder  sf  1  2.  aiaii  L.  IBOB,  tb.  9W.    Set  f  210S,  inte. 

I  2192.   Ord«r  to  ahow  CB«iie. 

The  petition,  and  the  papers  annexed  thereto,  must  be  pre- 
sented to  the  court,  and  iiled  with  the  clerk.  The  court  must 
thereupon  make  an  order,  requiring  nil  the  creditors  of  the  pcti- 
ttener  to  show  cause  before  it,  at  a  time  and  place  therein  speci- 
fied, why  the  prayer  of  the  petitioner  should  not  he  granted; 
and  directing  that  the  order  be  published  and  serrod,  in  the 
manner  prescribed  In  section  21C5of  this  act,  for  the  pobllcation 
and  serrice  of  an  order,  made  as  therein  prescribed. 

Id.,  ii  3  and  i.  uni'il.    See  |t  2104,  Sl(3t,  sote. 

i  Zlflu.  Hem 

uuu  &1IU  of  this  aPt,  apply  to  a  special  proceeding,  taken  as  pr? 
scribed  In  this  article. 
Id.,  it  B,  e,  iiDd  T.     Bco  Ii  2166,  SI6T,  2168.  2ieS,  EITO,  21T2.  ZITS,  nDts. 

(■lirumentj    asBlcnment    para 

An  order,  directiag  the  execntion  of  an  asEignment,  mast  be 
mode  by  the  court,  where  it  appears,  by  the  Terdict  of  the  jury, 
or,  if  a  jury  has  not  been  demanded,  or  the  jurors  have  been 
discharged  by  reason  of  their  iunbility  to  agree,  where  it  satia- 
factorily  appears   to  the  court,  as  follows: 

1.  That  the  petitioner  is  unable  to  pay  his  debts. 

2,  That  the  schedule  annexed  to  his  petition  is  true. 

S.  That  he  has  not  been  guilty  of  any  fraud  or  concealment. 
Id  violation  of  the  provitdons  of  this  article. 

4.  That  he  has,  in  all  things,  confornxed  to  the  matters  re- 
quired of  him  by  this  article. 

The  provisions  of  sections  21T5,  2176,  aud  21T7  of  this  act, 
apply  to  the  order  prescribed  in  tliiH  section,  and  to  the  aasign- 
ment  made  in  pursuance  thereof,  except  that  the  tniBtee  or  trus- 
tees must  be  nominated,  as  well  as  appointed,  by  the  courL 

Id..  H  8  and  a.  lu'd.      8m,  also,  H  snc.  21T6,  EITT,  uU. 

I  2ias.  "Whra  illncbBTOie  to  lie  B;rB.ated|  e'ebt  tfeeraslL 

Upon  the  production,  by  the  petttioner.  of  the  certificates  of 
the  truBlee  or  truHlees,  and  the  connty  clerk,  to  the  effect  pre- 
scribed in  section  2178  of  tills  act.  the  conrt  lanwt  ffrairt  (»  the 
petitioner  b  discharge,  declaring  that  the  petilioner  is  forever 
thereafter  eiemoted  from  arrest  or  imprisvnment,  by  reason  of 
any  debt  due  at  the  time  of  making  the  assignment,  or  contrmcted 
before  that  time,  though  payable  afterwards;  or  by  leaHit  <rf 
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Boy  liability  Incurred  by  him,  by  maMos  or  Indorelng  a  proml» 
tors  note,  or  br  accepting,  drawing,  or  Imloraliig  a  bill  of  ex- 
cliinge,  before  the  execution  of  tbe  asalgnment;  or  in  consequence 
of  \he  payment,  by  any  party  to  bucL  a  note  or  bill,  of  tbe  whole 
or  any  part  of  tlie  money  aecured  tbereby,  wbetber  tbe  payment 
ia  made  beforo  or  after  tbe  execution  ol  tbe  aasignment,  with 
tbe  exceptiona  specified  in  section  2218  of  tbia  act.  The  d» 
charge  aball,  have  tbe  effect  therein  declared,  as  prescribed  In 
tbis  section. 

■DtS,   (Bd  I  ssis,   I«ti   K«  H  »  >Dd 


S.  28,  I  II 
lit.  7,  t.  1 


charge,  and  to  tbe  petition  uid  other  papers  uiioii  which  it  waa 
granted. 

Section  10,  att  7,  B.  a,  am'd  t>r  L.  18SS,  tb.  IIS  (S  Sdm.  T01>. 

I  210T.  Petlttaaev  to  be  rcleued  froia  ImiiFlatmBient. 

If,  at  the  time  wh'Mi  the  discharge  is  granted,  tbe  petltiouer  la 
Impriaoned,  by  yirtue  Of  an  execution  UKainst  bis  person  issued, 
or  of  an  order  of  arrest  made,  in  an  action  or  sseclal  proceeding 
founded  upon  a  debt,  liability,  or  Judgment,  as  to  which  he  ia 
exempted  from  arrest  or  Imprisonmenl,  as  prescribed  in  the  last 
section  but  one,  tbe  officer  must  forthwith  release  him,  on  pi<iv 
dvctlon  of  tbe  discbarge,  or  a  certified  copy  of  the  record  thereof. 

Id..    I   11.   uni'd. 

i  210S.  Debt*  not  Kfleolcd,  etc 

A  debt,  demand.  Judgment,  or  decree,  agajnct  an  insolvent,  die- 
charged  as  prescribed.  In  this  article,  is  not  affected  or  impaired 
by  the  discharge;  but  it  remains  valid  and  effectual,  ngjinst  ul] 
bis  property,  acquired  after  tbe  execution  of  the  assignment.  I'be 
lien,  acquired  by  or  under  a  judgmeut  or  decree,  upon  any  pn^ 
orty  of  the  insolvent,  ia  not  nffected  by  the  discharge. 

M:     i     ia 

I  aiOe.  Dlaoknrsc,  whea  Told. 

A  discharge,  granted  to  an  insolvent  as  prescribed  In  this  article, 
ia  void.  In  the  same  casea,  so  far  as  they  are  applicable,  in  wbicb 
a  discharge,  granted  as  prescribed  in  article  brat  ol  this  title, 
I*  therein  declared  to  he  void;  and  the  validity  of  anch  a  dis- 
charge may  be  tested  in  the  same  manner. 

Id.,  f  U.  8m  H  SIM,  not,  ants. 
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AUTICLO  THIRD. 

D^Ttarge  of  an  imprisoned  judgment  <iMor  from  impriaanmtnt, 
r  be  <UMhiti«d. 


ipplj  for  dUdurge. 


1  «200.  Who  MBT  b*  dIaolwrKea. 

A  penoD  imprieoned  br  virtue  of  an  execution  to  collect  a  mm 
Ok  i<u>Be7,  Issued  in  a  civil  action  or  special  proceedinK,  mar  be 
dia^hiirged  from  the  imprleooment,  ni  prescribed  in  this  article. 
A  peraoa  who  has  been  admitted  to  the  Jail  liberties,  is  deemed 

to  be  imprisoaed,  within  the  meaning  at  this  article. 
9  R.  S.  A\,  1  1  <!  Edm.  31),  ■■  ani'd,  L.  1S4T,  cb.  390,  |  1. 
Od  Jonlet'i  tniuciipt,  lee  t  3033,  poat. 

I    saoi.    [Aaa'd,    J805.1    To    vrlist    eosPt   nvvlleadon    to    ¥■ 

ApplictttloD  for  anch  a  dlschaive  mnat  be  made  by  petition, 
addressed  to  Jbe  coart  from  which  the  eiecntloa  isauedi  or  to 
the  county  court  of  the  county  in  which  he  is  imprlaoned;  or,  if 
he  la  imprisoned  in  the  city  of  New- York,  to  the  ■opreme  court. 

Id.,  part  of  I  1,  tm-i:  L.   ISW.  ch.  e4«. 

I  SSOa.  YVhen  petltloii  Bar  be  prCKBletf. 

A  person  so  imprisoned,  may  apply  for  such  a  discharge,  at 
any  time;  nnleas  the  sum,  or,  where  he  is  imprisoned  by  Tirtue 
of  two  or  more  ezecations,  the  agKregate  of  the  aiims,  for  which 
he  is  imprisoned,  ezceeda  five  hundred  dollars;  in  which  case, 
he  cannot  present  such  a  petition,  nntil  he  has  tKcn  Imprlaoned, 
by  virtue  of  the  execntion  or  ezecntions,  for  at  least  three  months. 

Id..  I  2.  and  part  ot  |  1, 

I  2808.  Contents  of  petition)  aebcdale. 

The  petition  mast  be  in  writing:  it  must  be  signed  by  the  peti' 
tioner;  nnd  it  mast  state  the  caose  of  bis  imprisonment,  by  setting 
forth  a  copy,  or  the  substance,  of  the  eiecution,  or.  if  there 
are  two  or  more  executions,  of  each  of  them.  The  petitioner 
mast  aunci  thereto,  and  present  therewith,  a  schedule,  containing 
a  JDSt  and  true  account  of  oil  his  property,  and  of  all  cliargea 
affecting  the  same,  as  the  property  and  charges  existed  at  the 
time  when  he  was  first  imprisoned,  and  also  as  they  exist  at  the 
time  whea  the  petition  Is  prepared ;  together  with  a  Just  and  tnw 
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account  of  >U  deeds,  aecorities.  books,  Touchen,  and  papua,  i^ 
latins  to  the  property,  and  to  the  charge*  .thereupon. 

3  B.  S.  SI,  I  4,  UD-d. 

i    Za04.    AttdsTlt    of    peUtloBev. 

Aa  affidavit,  in  the  follonlDg  form,  aubacribed  and  taken  by 
the  petitioner,  on  the  day  of  the  iMsenlatiou  of  the  petition, 
muat  be  annexed  to  the  petition  and  schedule: 

-  t, ,  do  HWear  "  <or  "  aflirni ",  aa  the  caae  maj'  be),  *'  that 

the  matters  of  fact,  staled  in  the  petition  and  schedule  hereto 
annexed,  are,  in  all  respects,  just  end  true;  and  that  I  have  not, 
at  an;  time  or  in  any  manner  whatsoever,  disposed  of  or  made 
over  any  part  of  m;  property^  not  exempt  b;  express  proTlsion 
Of  law  from  levy  and  sale  bj  virtue  of  an  execution,  for  the  future 
bene&t  of  myself  or  my  family,  or  disposed  uf  or  made  over  any 
part  of  my  property,  with  intent  to  injure  or  defraud  any  of  m; 
creditors  , 
Id.,  i  C  iDi'd.    Be*  It  Sl«3  aod  3191,  ante. 

I  X20S.   Notice  to  creditors. 

At  least  fourteen  days  before  the  petition  ia  presented,  the  petl> 
tioner  must  serve,  upon  the  creditor  in  each  execution,  by  virtue 
of  which  he  is  imprisoned,  a  cop;  of  the  petition  and  of  the 
schedule;  together  with  a  written  notice  of  the  time  when,  and 
place  where,  they  will  be  presented.  If,  by  reason  of  changes  oc- 
cnrring  after  the  service,  It  ia  necessary,  before  presenting  the 
petition  and  schedule,  to  correct  any  statement  contained  In  the 
schedule,  the  correction  may  be  made  by  a  supplemental  schedule, 
a  copy  of  which  need  not  be  served,  unless  the  court  so  directs. 

Id.,   I  S,   im'd. 

1  SS09*  M.|  whea  service  eaanot  be  miide. 


e  is  subscribed  to  the  executiou;  and,  in  either  case.  In  the 

manner  prescribed  In  this  act  for  the  service  of  a  paper  upon  an 
attorney,  In  an  action  tn  the  supreme  conrt.  Where  It  Is  made  to 
appear  by  affidavit,  to  the  satisfaction  of  the  conrt,  that  service 
cannot,  with  due  diligence,  be  so  made  within  the  State,  upon 
either,  the  court  may  make  an  order,  prescribing  the  mode  of 
service,  or  directing  the  pnliHcstlon  of  a  notice  In  Hen  of  lervlce, 
in  such  a  manner  and  for  such  a  length  of  time,  as  it  thinks 
proper;  and  thereupon,  it  may  direct  as  adjournment  ol  tbe  bear- 
ing to  such  a  time  as  it  thinks  proper. 

Id,.  p«rt  of  I  B. 

I  9MT.  Id.)  wkeB  State  a  creditor. 

Where  the  State  is  a 
the    attomey-generat, 
proceedings. 

Art   T,   I   SO.   B.    B. 

I  S90S.  Pr«ecedlava  «>  preaeatBtloB  of  vetltl*«> 

Upon  the  presentation  of  the  petition,  schedule,  and  affidavit, 
with  dne  proof  of  iiervlce  or  publication,  as  preacribed  In  the 
last  three  sectloDS.  tbe  conrt  ninat  make  an  order,  dlreettns  the 
petltlouer  to  be  bron^t  before  tt,  on  a  da;  desiniated  therein; 
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and  on  ttat  day,  or  on  such  other  days  as  it  appointa,  the  conrt 
must,  in  a  sotoiuary  way,  hear  the  allegatloiiB  aud  pruo.e  or  i^e 
parti«B.  If  the  court  is  aatiaiied  that  the  peUtioa  aud  BOheduIa 
are  correct,  end  thot  the  petitioner's  proceedings  are  just  and 

fair,  it  must  make  an  order,  directing  the  petitioner  tr '-  "- 

one  or  moK  trustees,  designated  in  the  order,  an  aai  „ 
all  his  property,  not  expressly  eiempt  by  law  from  lery  a 

by  virtue  of  an  execution;  or  of  so  much  thereof  as  is  m 

to  aatisfy  tbe  execution  or  executtous,  ttj,  Tirtae  oC  whicb  he  u 
imprlBoued. 
AH.  e,  1  e.  B.  B.,  am'd. 

I  SSOft.  AdJaarBMOt 

Upon  sufficient  cause  being  shown  hy  a  creditor,  the  conrt  may, 
from  time  to  time,  adjourn  the  hearing;  but  not  to  a  day  later 
than  three  months  after  the  preeeutation  Of  the  petition. 

Id.,    I    T,    *m'd. 

I  sain.  Proeeedlnss  oB  ndJonrBed  dBy. 

An  objection  to  a  matter  of  form  shall  not  be  recclTCd  upon  an 
adjourned  day;  and.  unless  the  uppoainK  creditor  satlshea  (he 
court  that  tbe  proeeedlnga  on  the  part  of  the  petitioner  are  not 
just  and  fair,  the  court  must  direct  an  assignment,  aa  prescribed 
m  the  last  section  but  one,  and  must  grant  a  discharge,  as  pre- 
scribed in  tbe  following  sections  of  thia  article. 

Id..  I  8. 
ft  am.  A«Blv>nteBt|  ptfeet  tkepcof. 

,  The  assignment  must  be  acknowledged  or  prored,  and  certified. 
In  like  manner  as  a  deed  to  be  recorded  In  the  county,  and  must 
be  recorded  in  the  clerk's  office  of  the  couuiy  whiTc  the  petitioner 
ia  imprJBoned,  Where  it  appears,  from  the  schedule  or  otherwise, 
ttULt  real  property  will  pAse  thereby,  the  aNsignment  mnat  also  be 
recorded  as  a  deed,  in  the  proi)er  office  for  recordinit  deeds,  ot 
each  connty  where  the  real  property  is  situnted.  The  aarirft- 
Btent  vests  In  tlie  trustee  or  trustees,  for  the  beneSt  of  vie 
judgment  creditors  In  the  ekecntions,  by  virtue  of  whieb  tbe  peti- 
tioner is  imprisoned,  all  the  estate,  right,  title,  and  interest  of 
tbe  petitioner  in  and  to  the  property,  so  directed  to  be  assigned. 

Id.,  part  at  ^  B;  i1»  part  at  ]  EO,  art.  T,      S«e  |  S1TT.  aatc. 

I  2X12.  DlHcknTvc  wkea  to  ke  vraBt«a. 

Upon  the  production,  by  the  petitioner,  of  sntisfnctory  erldence, 
that  the  petitioner  has  actually  delivered  to  the  trustee  or  trus- 
teea  all  tbe  property  so  directed  to  be  aaslgncd,  which  is  capsblp  of 
delivery:  or  upon  the  petitioner's  giving  security,  approved  by  the 


delivery  thereof;  tne  court  mtist  make 
petitioner  from. Imprisonment,  by  vir 

— ,  _,>.ified  in  his  petition.    The  sheriff,  upon  .-^,^b 

served   with   a  certified   copy   of  tbe  order,   must  discharge  the 
petitioner  as  directed  tberein,  without  any  detention  on  accouot 

Id..  It  10  and  11.    8«t  I  SM,  inte. 

g  3213.  PetllloBer'a  pFOpertr  atlll  liable. 

Notwithstanding  such  a  discharge,  the  judgment  creditor  in  the 
eie.-ution   has  tbe  same  remedies,    against   the  property  of  the 
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p«titioDFr,  for  aay  mm  due  oiKin  his  judgment,  which  he  had 
before  the  execiiticm  was  iMued:  but  the  petitioner  shsll  not, 
except  R8  is  otherwise  apet^lally  prescribed  in  the  next  Bection,  b« 
again  imprisoned  by  virtue  of  an  executimi  upon  tiie  Hme  judg- 
ment, or  arrested  id  an  action  tberenpon. 
Alt,  e,  1 11.  K.  a.,  Koi. 

I  2214.  Wkea  orcdltor  m»T  iMu  mait  exeavtl«a  avalnat 

If  the  petitioner  1b  convicted  of  pwinry,  commftted  In  any  ot 
the  proceeditigB  upon  his  petition,  any  judgment  creditor,  by  virtue 
of  whose  execution  he  was  imprisoned,  may  issue  a  new  ezeco- 
tioD  ngoioBt  his'person. 

Id.,  i  IS. 

I  Z21S.  Porrera  and  dalles  of  Irnntre. 

The  tmste^  most  collect  the  demands,  and  sell  the  other  prop- 
erty assigned  to  him.  He  must  apply  the  proceeds  thereof,  efler 
deducting  his  commissions  and  expenses  allowed  by  law,  aa  fol- 

1.  To  the  payment  of  tbe  Jail  fees,  npon  the  trnpriaooment  and 
discharge  of  the  petitioner. 

2.  If  any  surplus  remains,  to  the  payment  ot  the  creditors, 
by  virtue  of  whose  executions  tbe  petitioner  was  Imnrisoned. 
when  he  presented  his  petition;  or,  it  there  is  not  enough  to  pay 
ttiem  in  full,  to  tbe  payment  to  each,  of  a  proportionate  part  ot 
tbe  snm  due  npnn  his  execution. 

S,  It  any  snrplus  remains,  he  must  pay  it  over  to  the  petitioner, 
or  his  executor  or  administrator. 

Personal  service  upon  n  creditor,  or  his  attorney,  of  written 
notice,  of  the  time  and  place  of  making  a  distribution,  as  pre- 
scribed in  subdivision  second  of  this  section,  has  the  same  effect 
aa  pnbliablDg  a  notice  thereof,  in  a  case  pr^cribed  by  law. 

Id.,  )  IB. 

I  3210.  Creditor  mftr  notifr  debtor  to  KKVir  for  dlBeh»r«e. 

Where  a  person  haa  been  imprisoned  by  virtue  of  an  esecatlOD,- 
for  the  space  of  three  months  after  he  was  entitled,  by  the  pro- 
visions of  this  article,  to  apply  for  a  discharKC;  and  has  neither 
made  snch  an  application,  nor  applied  for  his  discharge  under  the 
provisions  of  article  first  of  this  title:  the  judgment  creditor,  by 
virtue  of  whose  execution  he  is  imnrisoned,  mny  serve  upon  tbe 
prisoner  a  written  notice,  reqtiirlng  him  to  apply  (or  bis  discharge, 
according  to  the  provisions  ot  this  article. 

M..    I   IB. 

I  23IT.  EVeet  or  tatlar*  ao  to  applj-. 

If  the  prisoneT  does  not,  within  thirty  days  after  personal  ser- 
Tice  ot  such  a.  notice,  either  present  a  petition  to  the  proper  court, 
as  preacrlbed  in  article  first  of  this  title,  or  serve,  upon  the  cred- 
itor-giving  the  notice,  a  copy  of  a  petition  and  schedtile.  with  a 
notice  of  his  intention  to  apply  for  his  discharge,  rh  prescribed  In 
aiM  article;  or  If.  after  snch  a  presentation  or  service,  he  does  not 
dlllgeutiv  proceed  tberenpon  to  a  declston.  be  shall  be  forever 
batred  from  obtaining  his  diiicbarge  nnder  the  provision!  ot  tlli* 
article,  or  ot  article  first  ot  this  title. 
\td.,  I  IT;  L.  UST,  dt.  4X1.   Sc«  I  14M,  ants. 
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I  axis.  Debtor  to  Halted  Btato,  etOn  >at  to  be  «iBeli«rKe«. 

Neither  of  the  followliiK  nmmed  peraouB  shall  be  discharKed  from 
ImprUonment,  under  the  proviBions  of  thU  article: 

1.  A  person  owiuK  a  debt  or  duty  to  the  United  States. 

2.  A.  person  owing  a  debt  or  duty  to  the  State,  for  taxes  or  for 
mooer  received  or  collected  by  any  person,  as  a  public  officer  of 
lu  a  Gdnciary  capncily,  or  a  cause  of  action  specified  la  wctSon 
1S09  of  this  act  or  a  judgmeat  recovered  upon  Boch  a  cause  ot 

FirU  ol  II  S8  and  SO,  irt.  T,  B.  S.      3h  I  21B4,   ■!■■■.- 


D,g,t,ioflb,GoogIe 
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article:  POVItTH. 

Care  of  the  property  of  a  peraon  eonflned  for  crime, 

:.  2216,  Wben  and  ti 


I.  Ptlwoaefm   prawrtj;   >i 

J,  Id.;   to  b«  dellTercd  t _._    ._ 

SS30.  .ippUeatlon  af  thli  article  la  penou  hercioron  ictitaactd. 

1  2SIB.  [An'd,  18M.]  IVheB  and  to  whkt  tsoort  appllea.. 
Hon  to  be  msde. 

Where  a  person  is  imprisoned  In  a  State  prisoD,  for  a  term  tesa 
than  for  life;  or  in  a  penitentiary  or  county  jail,  for  a  criminal 
offence,  for  a  longer  term  tlian  one  year;  one  or  more  trnsteea,  to 
take  charge  of  his  property,  may  tm  appointed,  aa  prescribed  In 
thti  article,  by  the  county  court  of  the  connty,  or  the  aapreme 
court  in  the  judicial  district,  wliere  he  resided  at  the  time  of  hia 
imprisonment;  or,  i(  he  was  not  then  a  resident  of  the  St^t% 
where  he  is  imprisoned. 
-  2  B.  8.  IE,  act.  1,  )  1  <3  Bdm.  U):  L.  IBOS.  cli.  H«. 

I  2220.  'Who  mKy  ■pply. 

A  petition  for  such  an  appointment  may  be  presented  by  either 
ot  the  following  persons: 

1.  A  creditor  of  Uie  prisoner. 

2.  The  prisoner's  husband,   wife,  or  child. 

3.  One  or  more  of  his  next  of  kin,  or,  where  he  owns  real 
property,   of  his  heirs  presnmpdve. 

4.  A  relative  whom  he  is  bonnd  to  support. 

5.  Anj  relatlTC  gr  other  person,  in  behalf  of  his  Infant  child 
or  children, 

'  Put  ot  H   1  and  4. 

I  2^.  Credllor  tt^at  Telinanlali  ■ecnrHr- 

A  creditor  of  the  prisoner,  who  has  a  jiidgment,  mortRage, 
or  other  security,  speciSed  in  section  2158  of  this  net,  cannot 
apply  for  such  an  appointment,  with  respect  to  the  debt  so  se- 
cured, unless  he  appends  to  or  includes  in  his  petition,  the  declara- 
tion, required  by  that  section  from  a  cooseotinK  creditor;  which 
declaration  has  the  anme  effect  as  the  declaration  of  a  consenting 
creditor,   as  therein,  specified. 

Art,  T,  B.  B.,  I  11.      See  I  2158,  ante, 

I  nSB.  CoBtent*   of  vetlUon. 

The  petition  must  be  in  writing,  and  verified  by  the  affidavit 
of  the  petitioner,  to  the  effect,  that  the  matters  of  fact  therein 
stated  are  tme,  to  the  best  of  the  petitioner's  knowledge  and 
belief.  It  must  set  forth  the  facts,  shon-Ing  that  the  applicant 
Is  entitled  to  make  the  application,  and  that  the  application  is 
made  to  the  proper  conrt;  the  name  and  residence  of  each  person, 
wh*  Is  eaUtled  to  make  soch  an  application,  as  prescribed  in  the 
Un  MCtlon  but  one,  except  th»  fifth  Bubdivislou  thereof;  and  a 
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brief  dCBCription  of  tlic  pcopert7,  rcnl  and  personal,  of  the  pris- 
uner,  and  tile  value  thort'ot.  1(  the  apyliL-iiiit  w  a  creditor,  and 
Dot  a  reaidtut  of  the  Ktiite,  he  must  uuiiex  to  his  petition,  the 

Eupers  spcciGed  iu  section  2161  of  this  net.  It  auy  of  the  facts, 
erein  reqiiirt.ij  to  be  Hct  forth,  canuot  hv  u^certaiued  b;  the  peti- 
tiouer,  after  tlie  piercise  of  due  diligoLee,  that  fatt  must  be 
Btated;  and  the  court  may,  In  itB  dixcretiun,  itiHiie  a  aubpoena, 
ceqairing  any  iierson  to  uttetiil  and  testify,  respect i UK  any  mat- 
ter, which,  iu  its  opiuiou,  ought  to  be  uiure  fully  aud  certaluly 
set  forth. 
Bet   I   aiai.   utc. 

I  223S.  Copt  «(  BeBtenoe  ud  nfll4aTlt  to  Im  prea*mt«d> 
The  petition  mtist  be  accompanied  with  a  copy  of  the  sentence 
o(  coiivicti(>n  of  Ibe  prisoner,  duly  certified  by  the  clerk  of  the 
Otflirt  by  which  he  wag  ientenced,  under  the  seul  thereof;  to- 
gether with  an  ajbdavit  of  the  applicant,  stating  that  the  persoii 
■0  conTicted   ii  actually   imprisoned  tbereuuder. 

1X224.  ProecedlBB-a  npaa  pres«Htstlon  of  llhe  pApem. 

Cpon  the  preBentation  of  the  papers,  the  court  may,  in  its  dis- 
cretion, make  un  ordi-r,  either  apptiiuriiig  one  or  mure  fit  peraous 
tftsteea  of  the  properly  of  the  prisoner;  or  reiiuiring  all  creditors 
0/  the  prisoner,  and  all  iM-tboob  interested  In  hiB  estate,  to  show 
cause,  at  a  time  and  place  specified  tberein,  why  such  an  appoint- 
Dient  should  uot  be  made.  Ju  the  latter  case,  the  order  must 
direct  the  manner  of  service  thereof,  by  publication  or  otherwise. 


I  22AS0.  ld.(  on  return  of  order  to  sliow  Ottnae, 

Upon  the  return  of  an  order  to  shew  cause,  made  as  prescribed 
in  the  lost  flection,  proof  of  tie  service  thereof,  as  required 
thereby,  must  first  be  made;  whereupon  the  court  must  hear  the 
allegaliona  and  proofs  of  the  creditors  aud  other  p^TBOua  interested 
it)  the  estate,  who  apiieur.  Where  the  prisoner  la  indebted  to  any 
person,  the  court  must  appoint  one  or  more  trustees,  unless  the 
persona  interested  in  the  prisoner's  property  pay  the  debt,  or 
eive  such  security,  as  the  court  prescribes,  for  the  payment 
thereof,  either  absolutely,  or  contingently  uiwn  a  recovery  in  an 
action;  in  which  caae,  or  where  the  priaoner  is  not  indebted,  the 
rourt  may  grant  or  delay  the  prayer  of  the  petition,  as  justice 
requires. 

I  2220.   Effeet   at   order  ■ppolntlns'  traatee. 

The  entry  of  the  order,  appointing  one  or  more  trustees,  aud 
the  filing  of  the  panera  upon  which  It  was  granted,  vest  in  the 
trustee  or  trustees  all  the  ridht,  title  and  interest  of  the  prisoner, 
.n  and  to  any  property,  real  or  personal.  Where  the  priMiier  owns 
real  property,  an  exemplifietl  eoay  of  the  order  must  bo  recorded, 
■n  the  proper  office  for  recording  deeds,  in  each  county  where  the 
real  property  ie  aitnnted. 

Art.  2.   R.  S.,  I  3.    See  I  2177,  (Die 

I  2227.  Removnl  at  trniileei  appointment  ot  D«w  trnatec. 

Upon  the  application  of  any  person,  entilleil  to  apply  for  an  or- 
ler,  appolDting  trustees  of  the  pri<ioner's  pn^Krty,  and  npoa  aacli 
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lotice  ai  the  court  prescrlbea,  to  the  petitioner,  nnd  to  aucli  other 
-BOOB  iuierestcd.  as  the  court  tliinka  proper  to  designate,  the  court, 
vrblcL  ibe  order  was  granted,  maj",  in  its  discretion,  remove  any 
stee,  and  appoint  another  in  his  pluce;  or  inuy  appoint  one  or 
re  additional  trustees.  The  new  tiustee  or  trustees,  so  appointed, 
e  tbe  aame  power  and  authority,  are  veGtu)  with  the  same  right, 
i  und  interest,  and  are  subject  t«  the  same  duties  and  llabllifies, 
f  tie  or  they  had  been  appointed  by  the  originiU  order. 

19*8.  PiUoncr'a  pni|Hrt7  )  hitw  appllad. 

rter  deducting  their  commissions  aud  expenses,  allowed  by  law, 
paying  the  prisoner's  debts,  the  trustees  may,  from  time  to  time, 
er  lie  direction  of  tlio  court  by  which  they  were  appointed, 
ly  the  surplas  of  any  money  in  their  hands,  to  the  support  of 
prisoner's  wife  and  children,  and  of  such  other  relatives  as  he  is 
id  to  support,  and  to  the  education  of  his  cbildren. 


Mt.  Id.;  to  tM  dellTcrwl  to  hin  on  hli  diaoliuBc. 

hen  tbe  prisoaer  dies,  or  is  lawfully  discharged  from  impriaoD- 
^  the  trustee  or  Irusl^cs  must  deliver  over  to  him,  or  to  bis  lejjal 
sentatives,  all  his  property,  remaining  in  their  bands,  after 
cting  therefrom  their  lawful  expenses  and  commlaaions. 

'BSO,  ApplloatloD  of  thli  article  to  panona  horatofore 
nockl. 

:r  who  has  been  sentenced  before 
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23B3.  Binnitlan 


r.  Id.:  br  cKdltor  or  leiKc. 

t.  The    bit    Inn    lecllDna    quillOed. 

).  Order  to  b«  made  (bereulwn ;  Uibllltr  o 

1.  BfriKTt   Dt   tpinX   tlDiKad  In   certnln  •»> 


f  2231.  When  tenant  nar  tie  rvmaved. 

In  either  or  the  followioR  cbbos,  a.  tenant  or  lesBev;  at  vrilt, 
or  at  sufferaDM',  or  for  part  of  a  jeai,  or  for  ooe  or  more  year*, 
of  real  property,  including  a  speeiSc  or  nndirided  porttcm  of  ft 
hoase,  or  other  dwelling,  and  his  asslKna,  UDdertenantB,  or  leeal 
^ntativea,  may  be  removed  therefrom,  oa  prescribed  in  thia 


tit^eT* 


1.  [Ana'd,  1SM.1  Where  he  holda  over  and  continues  In 
poBBeiBlon  oC  the  demlHed  premises,  or  any  portion  thereof,  after 
the  (expiration  of  his  term,  without  the  permiasion  ol  the  land- 
lord; IncludiDR.  elsewhere  than  in  the  city  of  New  York  and 
Brooklyn,  a  case  where  the  person  to  be  removed  became  the 
occupant  of  the  premiHCS  as  a  servant  or  employee  and  the 
relation  of  master  and  servant  or  employer  and  employee  haa 
been  lawfully  termizialed  or  the  time  fixed  for  such  occupancy 
by  the  agreement  between  the  parties,  has  expired;  bnt  If  by 
snch  OKjeement  the  serrnnt  was  to  be  permitted  to  occupy  mcb 
premisei  for  a  period  beyond  the  term  of  employment  such 
removal  shall  not  he  h.id  under  this  subdivision  nnleas  Buch 
period  HO  permilled  for  occvipnncy  hns  pipired.  or  the  relation 
of  mnsler  and  servnnt  or  nmpioj-er  and  employee  waa  lawfully 
terminated  before  the  eJ:pimtion  of  such  term  of  employment; 
bat  DothlnB  in  thla  aabdiyialon  contained  shall  be  conttmed  aa 
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preT«itliig  the  remoTUl  oC  snch  occupant  In  B.nj  other  lavful 

L.  18M,  CD.  S38. 

2,  Where  he  holds  otct,  without  the  like  permlssioD,  after  a 
default  In  the  pa;nieAt  o(  ceut,  iianuaat  to  tbe  asreeinent 
auder  which  the  demised  premifxiB  ore  held,  and  a  demand  of 
the  rent  has  been  made,  or  at  least  three  dajs'  notice  in  writing, 
requirlnB,  in.  tbe  alteiaative,  the  payment  of  the  rent,  or  the 
possession  of  the  premises,  nns  been  served,  in  behslf  of  the 
person  entitled  to  the  rent,  upon  the  person  owing  it,  as  pre- 
•Ctibed  in  this  title  for  the  service  of  a  precept. 

3>  Where  iu  any  city  in  this  State  he  holds  over  and  continue* 
In  possession  of  the  demised  premiseB,  or  any  portion  thereof,' 
after  default  in  the  payment,  for  sixty  days  after  the  aame' 
■hall  be  payable,  of  any  taxes  or  assessments  levied  on  such 
demised  premises  which  he  has  asreed  in  writing  to  pay  pur- 
suant to  tbe  agreement  under  which  the  demised  premises  ore 
held,  and  a  demand  for  the  payment  of  such  taxes  or  aaiieBsmentB 
has  been  made,  or  at  least  three  dnrit'  notice  in  writinK,  requiring, 
la  the  Blternative,  the  payment  thereof  and  of  any  interest  and 
penalty  thereon,  or  the  possession  of  tbe  premises,  has  been 
■erved.  in  behalf  of  the  landlord,  upon  the  lessee,  as  prescribed 
In  this  title  for  the  service  of  a  precept.  An  acceptance  of  any 
rent  by  the  lessor  or  bis  legal  representatives  sball  not  be 
construed  us  a  waiver  ot  tbe  ngreement  of  the  leasee  to  pay 
taxes  or  assessments,  so  as  to  preclude  the  lessor  from  the 
benefits  of  this  chapter. 

4.  Where  he,  being  in  possession  under  a  lease  for  a  term  of 
thre«  years  or  less,  bos,  during  the  term,  taiien  the  benefit  of 
an  insolvent  act,  or  has  been  adjudicated, a  bankrupt,  under  a 
bankrupt  law  o(  the  United  States. 

5.  Where  the  demised  premises,  or  any  part  thereof,  are  used 
or  occupied  na  a  bawdy-hoose  or  houwe  of  assignation  for  lewd 
pmsons,  or  for  any  ittegai  trade  or  manufacture,  or  other  Illegal 
business. 

9  R.  S.  HIS.  t  W  {i  vam.  BSm.  ini'd;  I..  1840.  eh.  IIR;  >In.  t  N(.  added 
V  Ik  IBM.  fh.  m*.  i  1  n  Edm.  330),  *Dd  L.  UTS,  eb.  ESS.  f  )  <e  Sdm. 
ns),  acoKUdBtcd  and  sm'd. 

I  XJB2,  FeraOB  boldiBV  «ver  land  Hold,  etc.,  mar  Ike  "- 
Moved. 

In  either  of  the  following  cases,  a  person,  who  holds  over  and 
conlJnaes  In  possession  of  real  property,  after  notice  to  quit  the 
same  has  been  given,  as  prescribed  In  section  2236  of  tnis  act, 
ftnd  his  assigns,  tenants,  or  le^cnl  represent ativea,  may  be  re- 
moved therefrom,  as  prescrilied  in  this  title: 

1,  Where  the  property  has  been  sold  by  virtue  of  an  execnHon 
against  him,  or  a  person  under  wbom  he  claims,  and  a  title 
under  tbe  sale  baa  been  perferted, 

2,  Where  tbe  property  has  been  dnly  sold,  upon  the  foreclosure, 
t^  prooeedlngs  taken  as  prescribed  in  title  ninth  of  this  chapter. 
ta  a,  mortgage,  executed  by  bim.  or  a  person  under  whom  he 
clalnui,  and  the  tllte  under  tbe  foreclosure  has  been  duly 
perfected. 

S.  Where  he  occupies  or  holds  the  properly,  under  an  agreement 
with  the  owner  to  occnpy  nnd  cnltivafe  It  upon  wiares.  or 
for  a  share  of  tbe  rrops.  and  the  time,  fixed  In  the  agreemeqt 
for  his  occupancy,  has  expired. 

001 
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4,  (AiB'd,  18M.]     Where  he,  or  the  peraoa  to  wbom  he  hu 
■occeeded,  has  iotruded  into,  or  squatted  upon,  any  real  p 


without  the  permiBsion  of  the  person  entitled  to  the  posBeeslOD 
thereof,  and  the  occupancy,  thus  commenced,  hsB  continued  with- 
out permission  from  the  Istler;  or,  sfter  a  permlsBioD  giTeD  by 
him  lias  been  revoked,  and  notice  of  the  revocation  glren  to 
the  person  or  persons  to  be  removed. 
Sum.  4  o(  I  28,  B.  S.,  ani'd;  L.  1S74,  eh.  208,  inl  f  SI,  R.  8.;  U  ISM, 

f  2XSS,  Id.)  In  esse  of  forcible  enlrr  or  detainer. 

An  entry  ahall  not  be  made  into  real  property,  but  iu  a  case 
where  entry  is  glren  by  law;  and,  in  such  a  case,  only  in  a 
peaceable  manner,  not  with  stroug  baud,  uor  with  multitude  o( 
people.  A  person  who  makes  a  forcible  entry  forbidden  by  this 
section,  or  wbo,  baring  peaceably  entered  upua  real  property, 
holds  the  possession  thereof  by  force,  and  hia  aasignB,  under- 
teuants,  and  legal  represeutatirea,  may  be  remoTed  therefrom, 
as  prescribed  in  this  title. 
Z  B.  S.  tor,  1{  I  >nd  2  (2  Bdm.  D231. 

I  2334.    [Am'd,   IRBS.]     Apvllcittloii)  lo  nboiH   made. 

Application  tor  remoral  of  a  person  from  real  property,  h 
IireBcribed  in  this  title,  may  be  made  to  the  county  JDdge  or 
special  county  judge  of  the  county  or  a  justice  of  the  peace  of 
the  city  or  town  or  the  mayor  or  recorder  of  the  city  wherein 
the  real  property,  or  a  portion  thereof,  is  sitnatcd.  Application 
may  also  be  made,  if  the  property,  or  a  portion  thereof,  be 
situateil  in  the  city  of  New  York  to  a  judge  of  the  city  court  of 
the  city  of  New  York  or  the  district  court  of  the  district  within 
which  the  property,  or  a  portion  thereof,  is  situated,  or  If  the 
jndge  of  such  court  be  for  any  reason  disqualified,  to  the  district 
court  of  an  adjoining  district;  if  in  the  city  of  Brooklyn,  to  a 
police  justice  of  that  city;  if  in  the  city  of  Albany,  or  to  the  city 
of  Troy,  to  a  justloe  of  tbe  justices'  court  of  that  city;  it  in  the  dty 
of  Yonkem.  to  the  city  judfie  of  that  city;  if  in  the  cities  of 
Syracuse,  Rochester  or  Buffalo,  to  a  jndge  of  the  municiiMl 
court  of  said  cities.  Where  the  properly  is  situated  in  an  incor- 
porated vlllaire,  the  twundaries  of  which  embrace  portions  of 
two  or  more  towns,  application  may  be  made  to  a  justice  ol  the 
'  peace  of  either  town,  who  keeps  an  office  in  the  village. 

S«tloq  M.  R,  S..  am'd:  U.  1B<0,  eh.  103  «  Bdin.  BM);  Connt..  irt.  8,  I  IB: 
CoDHt.  IMS,  irt.  fl.  I  IS;  L.  INID.  r\i.  306;  L,  laSI.  fh.  108;  CoDit.  ISOB. 
■  rt.  e.  t  16;  L.  1850.  ch.  »»,  (  S;  L.  ISTB.  ch,  256.  i  1;  L.  1SB2,  cH.  S24.  |  1; 
L.  1*61  cb.  844.  *  TT.  «uM.  2;  L,  ]WB.  Pb,  ISO  (8  Kdm.  BW;  Co.  Prof., 
t  as.  am'il;  L.  iS70.  Ob.  T4I.  I  4  (7  Bdm,  7741:  L.  INTT.  Ph.  ISI;  L.  18T0, 
cb.  MS;  L.  1821.  pb.  47.  t  1:  I,.  1B34,  eh.  £11.  H  1  lad  IS;  L.  IBTl,  rli.  S«a. 
(  1:  h.  1STS.  Ph.  8t,  I  2:  L,  i«J8.  ph.  1S«,  i  T.  £.  1S70.  pb.  590,  II  B  nod  19: 
!.,  1R49.  pb.  128.  I  28;  U  1870,  ch.  470,  (  18;  L.  1864,  ch.  98,  {  SB;  L.  18BT, 

I  aaSB.  Petltloa  by  veraon  entitled  to  pasaeBslon. 

The  applicnlion  may  be  macie  by  the  landlord  or  leasor  of  the 
demised  premises;  the  purchaser,  upon  the  execution  or  fore- 
closure sale;  the  peraon  forcibly  put  out  or  kept  out:  the  person 
with  whom,  na  owner,  the  nerppmcnt  was  made,  or  the  owner 
of  the  properly  ocenpied  under  nn  aimvjnent,  to  cultivate  the 
property  upon  shares,  nr  for  a  share  of  the  erops:  or  the  person 
lawfully  entitled  to  the  possefRion  of  the  property  intruded  into 

soa 
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or  BqDstted  upon,  oa  the  caae  requires;  or  hj  the  legal  repre- 
Benutive,  sKent,  or  asBignee  of  the  InDdlord,  porcboaer,  or  other 
pcrBon,  Ro  entitled  to  ftppl;.  The  applicant  must  present  to  the 
judce  or  jnatico,  a  written  petition,  veriQed  iu  like  manner  as 
a  rerified  complaint  in  an  action  brought  in  the  aupreme  court: 
describing  the  pFemisea  of  which  the  posseasion  is  claimed,  and 
the  interest  therein  of  the  petitlooer,  or  the  person  whom  he 
repreaenta;  atatiug  the  facts,  which,  according  to  the  proTiaions 
of  thla  title,  autfaorlie  the  application  by  the  petitioner,  and  the 
removal  of  the  person  in  posaesaion;  naming,  or  otherwiae  in- 
telligibly deaigaating  the  peroon  or  peraona  against  whom  the 
special  preceding  ia  inatituted,  and,  if  there  are'  two  or  more 
such  persona,  and  some  are  undertenants  or  assigns,  apeciffing 
who  are  principals  or  tenants,  and  who  are  nuderteuants  or 
aaaigns:  and  praying  for  a  final  order  to  remove  bim  or  them 
accordingly. 

Etectlou  3,  S.  iDd  36.  R.  8.,  nn'd  tat  CODWilMatM.    8«  1  T.  A  O.   US. 

1  2230.   Notice  to   be   vlven   In   certoln    cbkcb. 

Where  the  person  to  be  removed  is  a  tenant  at  will,  or  at 
sufferance,  the  petition  mnst  state  the  facts,  ahowing  that 
the  tenancy  has  oeen  terminated,  by  giving  notice,  aa  required 
by  law.  Where  the  application  is  made  in  a  case  apecified  in 
section  2232  of  this  act,  the  petition  must  state  that  a  notice.  In 
behalf  of  the  applicant,  reqniring  all  persona  occupying  the 
property  to  quit  the  aame.  by  a  day  specified,  haa  been  either 
served  personally  upon  the  person  or  persons  to  be  removed,  or 
affined  conspicuously  upon  the  property,  at  least  ten  daya  before 
the  day  specified  therein. 

SectloD  31,  R.  S..  and  L.  1S5T.  tb.  390.  )j  S  IDd  S  (1  Edm.  eiT). 

f  2S3r.  Pellllan  br  aelBlibor  of   bBwdT-boiiBe,   etc. 

An  owner  or  tenant  of  real  property,  in  the  immediate  neigh- 
borhood of  other  demised  real  property,  which  is  used  or  occupied 
aa  n  bawdy-house,  or  house  of  assignation  for  lewd  i)ersons,  may 
serve  personalty  upon  the  owner  or  landlord  of  the  premises,  so 
used  or  occupied,  or  upon  bia  agent,  a  written  notice,  requiring 
the  owner  or  landlord  to  make  an  application  for  the  removnl 
of  the  person  so  using  or  occupying  tbc  same.  If  the  owner  or 
landlord,  or  his  agent,  doea  not  make  such  an  application,  within 
five  daya  thereafter;  or  having  made  it.  does  not  in  Kood  Inith 
diligently  prosecute  it;  the  person  giving  the  notice  tnay  make 
Biich  an  application,  stating  in  bis  petition,  the  fact  ao  eutitlinx 
htm  to  make  it.  Such  an  application  haa  the  same  effect,  except 
as  otherwise  expressly  prescribed  in  this  title,  as  if  the  applicant 
was  the  landlord  or  lessor  of  the  premises. 
Bectknu  Be  sod  SI.  B.  B.  i  T..  18«g,  eb.  TU  a  Edm.  SS6). 


^ „   ._, ._   forpgoinjr  _ 

thereupon  issue  a  precppf,  directed  to  the  person  or  persona 
deBlgnnled  In  the  petllinn,  ns  heins  In  poaseaslon  of  (he  property, 
and  requiring  bIm  or  (hem  forthwith  to  remove  from  the  prop- 
erty, describing  it.  or  to  show  cause,  before  him.  at  n  time  nnd 
place  Bpecifled   in  the  precept,   why  possesBion  ot  the  proper 
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alLOuld  not  be  delivered  to  the  petLbooer,  or.  Id  the  caae  spedfled 
in  the  last  eectioa,  to  the  owner  or  iHudlord.  The  precept  mutt 
be  returnable,  not  leas  than  three  nor  more  than  five  dars  after 
It  ia  issued:  except  that,  where  the  proceeding  is  taken,  upon  th« 
ground  that  a  tenaut  continuea  in  poBsesslon  of  demised  premlsei 
after  the  expiration  of  his  term,  without  the  permission  of  hia 
landlordr  and  the  application  is  made  on  the  day  of  the  expiration 
of  the  lease,  or  on  the  next  day  thereafter,  the  precept  may,  in 
the  discretion  of  the  judge  or  justice,  be  made  returnable  on  the 
do;  on  which  it  is  Issued,  nt  aoy  time  after  twelve  o'clock,  itoan, 
and  before  six  o'clock  in  the  afternoon. 
'  BcclloD  30,  B.  S.,  isi'd;  L.  18C1.  cb.  460;  L.  ISM,  cb.  SIS,  I  1  (T  Edm.  WS). 

I  X2S».   Id.)   In  New-Tork  eUr, 

in  the  city  of  New-York,  where  the  oppHcation  is  made  to  a 
district  court,  the  petition  must  be  Sled  with,  and  the  precept 
t  be  Issued  bj.  the  clerk  of  the  court;  and  the  priKwpt  must 


be  made  returnable  before  the  court,  at  the  place  designated, 
pursuBut  to  laiT,  for  holding  the  court;  and  all  subsequent  pro 
ceedlDgs  in  the  csnse  must  be  had  at  tbst  place,  exc^t  as  otber 


wise  prescribed  In  section  2246  of  this  act.  If,  upon  the  return 
of  the  precept,  or  upon  an  adjourned  day,  the  justice  la  unable, 
by  reasoo  of  absence  from  the  court  room  or  sickness,  to  hear 
yie  cause,  or  it  is  shown  by  affidavit  that  he  is  for  any  reason 
dlsquslififHl  to  sit  in  the  cause,  or  is  a  necessary  and  material 
Aritness  fof  either  party,  a  justice  oC  any  other  dlatrict  court  ot 
the  city  may  act  in  his  place  at  the  same  court  room. 
'   L.   18S3.    ch,    189,    {9  Kdm.  TO;    Co.   Proc,    |  M;   L.   ISTS.    ch.   SM,   |  1; 

L.  ]>n.  cb.  I8T.  I  1.  Bcc  i  sais,  pott. 

I  HMO.  Id.|  how  servell. 

The  precept  must  be  served  as  follows; 

1.  ,By  delivering,  to  the  person  to  whom  it  is  directed,  or,  if 
It  Is  directed  to  n  corporation,  to  an  officer  of  the  coriraration, 
upon  whom  a  summons,  ifsaed  out  of  the  supreme  court.  In  an 
action  against  the  corporatioD,  night  be  served,  a  copy  of  tb« 
precept,  and  at  the  same  time  showing  him  the  original. 

2.  If  the  person,  to  whom  the  precept  is  directed,  resides  In  the 
city  or  town  in  which  the  property  is  situated,  bnt  is  absent  from 
his  dwelling-house,  service  may  be  made  by  delivering  a  copy 
thereof  at  his  dwelliog-honse,  to  a  person  of  suitable  age  and 
discretion,  who  resides  there;  or,  if  no  such  person  can,  with 
reasonable  diligence,  be  foimd  there,  upon  whom  to  make  ser- 
vice.  then  by  delivering  a  copy  of  the  precept,  at  the  property 
sought  to  be  recovered,  either  to  some  person  of  suitable  age  and 
discretion  residing  there,  or  if  no  such  person  can  be  found  th«r^ 
to  any  person  of  suitable  age  and  discretion  employed  there. 

3.  Where  service  cannot,  with  reasonable  diligence,  be  made, 
as  prescribed  in  either  ot  the  foregoing  subdivisioDa  of  tbia  sec- 
tion, by  affixing  a  copy  of  the  precept  upon  a  conspicuous  part 
of  the  property. 

If  the  precept  Is  returnnbic  ob  the  day  on  which  tt  is  Issued, 
it  must  be  served  at  least  two  hours  before  the  hour  at  wbicli 
it  is  retnrnnble;  in  every  other  caoe.  It  must  be  served  at  least 
two  days  before  the  day  on  which  it  is  returnable. 

Sectloa  S2,  K.  S.;  L.  J857,  pb.  «e4.  and  L.  1868,  cb.  828  IT  Mm.  BBfl). 
604 
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I  aS41,  Datr  ot  ver»«B  t«  trkon  eopr  at  precept  la  «)•• 
Uvered. 

A  penon,  to  whom  n.  copj  of  a  precept,  directed  to  Hnother,  fa 
delirered,  as  prescribed  in  this  title,  mnat,  withoDt  aaj  avoidable 
dday,  deliver  it  to  the  person  to  whom  it  ii  directed,  if  he  can  be 
tomia  ivithln  the  aame  town  or  tAlj;  or,  it  he  cannot  be  bo  fonnd, 
to  hia  agent  therein;  and  if  neither  can  be  bo  fonnd,  after  the 
exeralBe  of  reaaonabic  dilisence,  before  the  time  when  the  precTOt 
la  retnmable,  to  the  jndge  or  Jnatice  who  laaned  the  same,  at  tne 
time  of  the  retam  thereof,  with  a  written  statement  indorsed 
therenpon,  that  he  baa  been  unable,  after  the  exercise  of  reason- 
able diligence,  to  find  the  person  to  whom  the  precept  is  directed, 
or  his  ^gent,  within  the  town  or  citr.  A  person,  who  wiifally 
Tlolates  an;  provisions  of  thia  section,  is  ^iltir  of  a  misdemeanor: 
and,  it  be  Is  a  tenant  opon  the  propertr,  forfeits  to  his  landlord 
tbe  valne  of  three  years'  rent  ol  the  premises  occupied  by  him. 
A  copi  of  thia  aection  most  be  Indorsed  upon  e*ch  copy  of  a  pre- 
cetrt,  served  otherwiae  than  peraooally  npon  the  person  to  whora 
It  la  directed. 

L.  ISN,  ch.  B2S.  I  8  (T  Bdm.  SH);  and  1  R.  S.  TIS,  |  ST  (1  Bum.  «m. 

I  3X4S.  iriicn  precept  ta  be  aerved  ob  landlord  of 
havrdr-banac,  ele. 

Where  the  case  is  within  section  2237  of  this  act,  the  precept 
must  be  directed  to  and  served  npon  the  owner  or  landlord,  or  bla 

S[eat,   and  also  npou  the   tenant  or  occupant  of  the  property, 
ither  or  both  of  them  may,   upon  tbe  return  day,  appear  and 
show  canse  why  the  tenant  or  occupant  should  not  be  removed 
from  the  property. 
F*rto  of  il  S3  nod  M;  U  1U8,  cb.  TM  <T  Bdm.  SSQ. 

I  1I1M3.  Proof  of  ■crrleo   of  preeep*. 

At  tbe  time  when  the  precept  Is  returnable,  the  petitioner 
■nnet,  nnlesa  the  adverse  party  stipears,  mobe  due  proof  of  the 
aervicc  thereof,  showinK  the  time,  and  the  place  and  manner  of 
aervlce;  and,  unless  service  was  made  personally  upon  tbe  adverse 
party,  or  by  affixing  a  copy  of  the  precept^  the  name  of  the  per- 
•OB  to  whom  a  copy  of  the  precept  was  delivered,  If  his  name  can 
be  ascertained  with  reasonable  diligence.  Where  service  is  made 
by  a  sberiff,  constable,  or  marshal,  it  may  be  proved  by  his  cer- 
tiflcate,  atatlnit  the  facts. 
SMtkm  n.  S.  8.,  alu  |  St,  na'i;  L.  1SC8.  lA.  S3S  a  Edm.  SM)- 

I    984^    CAm'd,    1808.]     Aaswer. 

At  the  time  when  the  precept  Is  retnrnable  without  waiting  as 
prescribed  in  an  action  before  a  Justice  of  the  peace,  or  In  a  dis- 
trict court  in  tbe  city  of  New  Torlt,  the  person  to  whom  it  is 
directed  or  his  landlord,  or  any  person  in  pasBesBion  or  claiming 


a  of  the  premises,  or  a  part  thereof,  may  file  with  the 
'■"  "  e  who  fasued  the  precept,  or  with  the    '-'-     '  "■-- 


poaseaaioTi __  ._  ,_._  .  ,  . 

Jodge  or  Justice  who  fasued  the  precept,  or  with  the  cleric  of  the 
eonrt,  a  written  answer,  verified  in  like  manner  as  a  verified 
Miawer  in  an  action  in  the  supreme  conrt,  denying  frpnerally  tbe 
aDefatlonB,  or  specificatty  any  material  allegation  of  thp  petition, 
or  setttag  forth  a  statement  of  any  new  matter  constituting  a 
legal  or  equitable  defence,  or  counterclaim.  Such  defence  or 
coonterclaim  may  be  set  up  and  establiahed  in  like  maaoer  U 

oos 
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u  1808,  ch.  7oe. 

g  2Z4S.  Iiiauei  upon  forcible  cntrr  or  detainer. 

Where  the  application  is  found ed  u|iod  an  allegation  of  forcible 
entr;  or  forcible  holding  out,  the  potitiouFr  tuuxt  uUt^tie  and  prove 
that  he  was  peaceabl7  iu  actual  posseesiuu  uf  tbe  property,  at  the 
time  of  a  forcible  entry,  or  in  coSBtructive  posseiiiiiou,  at  the  time 
ot  a  forcible  holding  out;  and  the  adverse  party  muxt  either  denr 
the  forcible  entry,  or  the  forcible  holding  out,  or  allege,  in  hla 
defence,  that  he,  or  his  ancestor,  or  those  whose  inlerest  he 
claims,  had  been  iu  quiet  posaeBsiou  of  the  property,  for  three 
years  together  next  before  the  alleged  forcible  entry  oi  detainer; 
and  that  his  inteceet  is  not  ended  or  determined,  at  the  time  of 
the  trial. 

1  2X46.  In  N.  Y.  dlstrli^t  court,  eaaae  nar  be  traasferaed 
to   Hnotber  court    for  trl*l. 

In  a  district  court  of  the  city  of  Kew-Yorli,  at  the  time  of 
Joining  issue,  the  Justice  silting  in  the  cause  may,  in  his  discre- 
tion, upon  motion  of  either  party,  or,  if  no  justice  is  present,  the 
clerk  may,  by  consent  of  both  parties,  malie  an  order  transfprring 
the  cause  for  trial,  to  a  district  court  of  an  adjoining  district, 
irhich  thereupon  has  the  aatiie  jurisdiction  and  poirer  at  its  own 
court  bouse,  us  if  the  property  was  situate  within  its  dtstrict. 

L.  Ittn,  ch.  1ST,  I  a,  am'd. 

I  2X47.   [Am'd,  1H61  und  1BS2.1    Trial. 

The  issues  joined  by  the  petition  and  answer  must  be  tried  by 
the  judge  or  Justice,  unless  either  party  to  such  proceedings  shall, 
at  the  time  designated  in  suchiprecept  for  showing  cause,  demand 
a  Jury   and  at  the  time  of  such   demand  pay  to  such  judge  or 

Justice  the  necessary  costii  and  expenses  of  obtaining  such  jury. 
t  a  jury  iie  deniaudcd  and  such  costs  nud  cxDensea  be  paid,  the 
Judge  or  justice  with  whom  such  petition  s'halt  l>e  Bled  shall 
nominate  twelve  reputable  persons  tiualiGed  to  serve  as  Jurors  in 
courts  ot  record,  and  shall  issue  his  precept  directed  to  the  sheriff 
or  one  of  the  constables  of  the  county,  ot  any  cousiable  or  marshal 
of  the  city  or  town,  commanding  him  to  summon  the  iiersous  so 
nominated  to  appear  tiefore  such  Judge  or  Justice  at  such  time 
or  place  as  he  snail  therein  appoint,  not  more  than  three  days 
from  the  date  thereof,  for  the  purpose  of  trying  the  said  matters 
in  difTerence,  Six  of  the  perxons  so  summoned  shsll  be  drawn  in 
lilce  manner  as  jurors  in  Justices'  courts,  and  shall  be  sworn  by 
BUth  judge  or  Justice  well  and  truly  to  hear,  try  and  determine 
the  matters  in  difference  between  the  parties.  After  hearing  th« 
allegations  and  proofs  of  the  parties,  the  said  Jury  shall  be  kept 
together  until  tbey  agree  on  their  Trrdict,  by  the  sheriff  or  one 
of  his  deputies,  or  a  constable,  or  by  some  proper  ]>ers(m  ap- 
pointed by  the  judge  or  justice  for  that  purpose,  who  shaU  be 
sworn  to  keep  such  jury  ss  is  usual  in  like  cnaes  of  courts  of 
record.  If  sneh  jury  cannot  agree  aflor  being  kept  together  for 
such  time  as  such  Judge  or  justice  shell  deem  reasonable,  he  may 
discharge  them  and  nominate  a  new  jury,  and  issue  a  new  pre* 
cept  in  manner  aforesaid, 

B.  ■..  I  M. 

WW 
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I   2248.  Adjonrnmeiit. 

At  tbe  time  when  tesue  U  Joined,  the  judge  or  justice  mar.  in 
bin  diBcrretion,  at  the  request  of  either  party,  and  upon  proof  to 
his  satisfaction,  by  affidavit  or  orally,  that  an  adjoununeiit  ii 
Qeceseary.  to  enable  tbe  applicaht  to  procure  his  necessary  wit- 
nesses, or  by  consent  of  ail  the  parties  who  appear,  adjourn  the 
trial  of  tbe  issue,  but  not  more  toan  ten  ddLys;  except  by  consent 
of  all  parties, 

B,  a.,  I  41. 

I   2S4S.  Final    order   npon   trinl. 

If  Hufficieut  cause  is  not  Bhoivn  upon  tbe  return  of  the  preMpt; 
or  if  tbe  rerdict  of  the  jury,  or  tbe  decision  of  the  judge  or  jus- 
tice, upon  a  trial  without  a  jury,  is  in  favor  of  the  ^tltiouer; 
the  juage  or  justice  must  make  a  final  order,  awarding  to  tbe 
petittonei  tbe  delivery  of  the  possession  of  the  property:  except 
that,  where  ibe  ease  is  ivlthin  Bection  2237  of  this  act,  the  final 
order  must  direct  tbe  rcmoTal  of  tbe  occupant.  In  either  case, 
tbe  final  order  must  anord  to  the  petitioner  tbe  costa  of  tbe 
special  proceeding.    If  tbe  verdict  or  decision  is  iu  favor  of  tbe 

person  answering,  the  judge  or  justice  i '  —- '—  ~  =-->  — J — 

ftccordiiigly,  and  awarding  to  him  the  c 

Id.,  t{  33.  36  ind  SI.    See  U  IMS,  eta.  183  O  Edm.  S3SJ. 

I  SSIH>.  [Am'd,   1883.]    Am«aat  of  eosts)  kow  aoll*«ted. 

Costs,  when  allowed,  and  the  fees  of  officers,  except  where  a 
fee  is  spectoliy  giTen  in  chapter  twenty-one  of  this  act,  mnst  be 
at  tbe  rate  allowed  by  law  In  an  action  In  a  Justice's  court,  [  1 
-and  are  limited  in  like  manner;  unless  tbe  application  is  founded 
npon  an  allegation  of  forcible  entry  or  forcible  holding  out;  in 
which  case,  the  Judge  or  Jnstico  may  award  to  the  successful 
party  a  fixed  snni  an  costs,  not  exceeding  fifty  dollars,  in  addition 
to  his  disburRements.  If  tbe  Unit!  order  Is  made  by  a  county 
judge,  or  a  special  county  judge,  or  by  a  msyor  or  recorder,  an 
execution  to  collect  the  costs  may  he  isstied  thereupon  as  If  H 
was  o  Judgment  of  a  justice  of  tbe  pence  of  tbe  same  dty  or 
county;  and  for  that  purpose  the  officer  takes  the  place  of  a  Jus- 
tice of  the  pence.  In  every  other  cHBe  [  ]  an  execution  may  be 
issued  to  collect  the  costs  awarded  thereby  [  ]  as  if  the  final 
order  was  a  judgment,  rendered  in  the  court,  of  whliA  the  Judge 
or  jnstice  is  tbe  presiding  officer. 

Id.,  H  II.  13.  S2  and  part  of  |  Gl.  am'd  and  ctiPBolldatnl. 

I  X3S1.  [Ava'f,  1883.]    WarraBt  io  dlapoisesB  detenduit. 

Where  tbe  final  order  is  in  favor  of  the  petitioner,  the  Judge 
or  justice  must  thereujon  issne  a  warrant,  under  his  band,  di- 
rected to  the  sheriff  of  the  county,  or  to  any  constable  or  marshal 
of  the  city  or  town.  In  which  the  property,  or  a  portion  thereof. 
Is  situated,  or  if  It  is  not  situated  Iu  a  city,  to  any  constable  of 
any  town  in  the  county,  describing  the  property,  and  commanding 
tbe  officer  to  remove  all  persons  therefrom,  and  also,  except 
where  the  case  is  within  section  2237  of  this  act,  to  pot  the 
petitioner  into  the  full  possession  thereof. 

Id.,  M  18.  S3  and  39.  See  L.  ]%T,  cb.  QS4;  aln,  H  BS,  SS,  63,  M.  and  L, 
IMS,   cb.  TM  (T  Bdm.  SSS). 
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entloa  at  warrul. 

The  officer,  to  whom  the  warrant  is  directed  and  ddlvovd, 
iDuat  execute  it,  according  (o  the  command  tbertof.  between  ttt« 
hour*  of  muiriee  and  aunset. 

K.  B.,   I  40. 

I   aSB3.  WkeB  wunnt  oBmaela   leaaei   neavHoM. 

The  IsBUltiK  of  a  warrant  for  the  removal  of  a  tenant  from 
demised  premises,  ctincela  the  agreement  for  the  use  ot  the  prein- 
iscB,  if  anj,  under  which  the  person  remoTed  held  them;  and 
annulB  aeeordinglr  the  relation  of  Inndiord  and  tenant,  except 
that  it  does  not  prevent  a  landlord  from  recovering,  by  action, 
an7  tnm  of  money,  whieh  vma,  at  the  time  when  the  precept  waa 
issued,  payable  by  the  terras  of  the  agrt'cment,  as  rent  for  the 
premises;  or  the  reasonable  valae  ot  the  use  and  oecopatlon 
thereof,  to  the  time  when  the  warrant  ivas  Issued,  tor  an;  period 
of  time,  with  respect  to  which  the  agreement  does  not  make  anir 
special  provision  tor  payment  of  rent. 

Id.,   i  a,  tito,  I  eO;  L.  ISeS,  cb.  km  <T  Edm.  3381. 

I  2SS4.   [Am'd,   IS85.]    Warriiiiti  wliea  anS   how    itBTvd. 

The  party,  agniust  whom  a  final  order  i»  made,  reqniring  the 
delivery  ot  poaseHsion  to  the  petitioner,  may,  at  any  time  liefore 
a  warrant  is  issued,  stay  the  issuiug  thereof;  and  also  stay  an 
execution  to  eollect  the  cobIs,  as  folfowB: 

1.  Where  the  final  order  establishes  that  a  lessee  or  tenant 
holds  over,  after  a  default  in  the  payment  of  rent,  or  of  taxes 
or  aasessmenta,  he  may  effect  a  stay,  by  payment  of  the  rent 
due,  or  of  such  taxes  or  nHBeBsiueuts,  and  intereat  and  penalty, 
if  any  thereon  due.  and  the  costa  of  the  special  proceeding;  or 
by  delivering  to  the  judge  or  justice,  tir  the  clerk  of  the  court,. 
his  undertaking  to  the  pelltioner.  in  such  sum  and  with  such 
sureties  as  the  judge,  or  justice  approves,  to  the  effect  that  he 
will  pay  the  rent,  or  such  taxes  or  Bssessments.  and  interest  and 
penalty  and  cusls,  wilhin  ten  days,  at  the  expiration  of  which 
time  a  warrant  may  issue,  unless  he  produces  to  the  Judge  or 
Justice  satiBtactory  evidence  of  the  payment. 

2.  Where  the  final  order  eetablishes  thot  a  lessee  or  tenant  has 
taken  the  beueSt  of  an  insolvent  act,  or  has  tveeo  adjudicated  a 
bankrupt,  he  may  effect  a  stay  by  paying  the  costs  of  tbe  special 
proceeding,  and  by  deliverinK  to  the  Judge  or  justice,  or  the  clerk 
of  the  court  his  undertaking  tu  the  petilioner.  in  such  a  sum 
and  with  such  sureties  as  the  judge  or  Justice  approves,  to  the 
effect,  that  he  will  pay  the  rent  of  the  premises,  as  It  has  become, 
or  thereafter  becomes  due. 

3.  Where  the  final  order  establisbes'that  the  person  againat 
whom  it  Is  made,  continues  in  possession  of  real  property,  which' 
has  )>eeii  sold  by  virtue  of  an  execution  against  his  property,  he 
may  effect  a  stay,  by  paying  tbe  costs  of  the  special  proceeding, 
and  delivering  to  the  judge  or  justice,  or  the  clerk  nt  the  conrt, 
an  affidavit,  tlmt  he  claims  the  possefsiou  of  the  property,  by 
virtue  of  a  right  or  title,  aciiuired  after  the  sale,  or  as  guardian 
or  trustee  for  another;  together  with  his  undertaking  to  the  peti- 
tioner, in  such  a  sum  and  with  such  sureties  bm  tbe  judse  or 
jDBtice  approves,  to  the  effect,  that  he  will  pay  any  costs  and 
damages,  which  may  be  recovered  against  him,  in  an  action  of 
ejectment  to  recover  tbe  properly,  Iirought  against  hfra  by  the 
petitioner   within   six   months  thereafter;   and   that  be   wlU   not 
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mromlt  noy  waste  npoo  or  JDjurr  to  the  property,  dtuius  Ui 
occnpotiou  thereof. 

R,  B.,  I  *t,  im'a  br  U  1SGT,  eb.  OM;  *»]  H  4B  ind  «. 

I  SS3S.  CiiacrtaklBSi  hoiT  dlapoacd  ot. 

Where  ttu  nndertekicg  la  Kiven,  In  a  case  •pecIBed  in  aab- 
diTision  first  ot  the  lust  swtiou,  the  judge  or  jUBtlce  must  deliver 
It  to  the  person  ngainst  whom  the  final  order  was  made,  upoD 
hit  produeing  the  evidence  of  payment,  mentioned  in  that  anb- 
diTiuon.  If  he  does  not  produce  aiich  eridenee  within  ten  daya, 
the  judge  or  juHtiee  must  deliver  it  to  the  petitioner.  In  every 
other  case  specified  in  the  laet  section,  the  judge  or  Justice  muit 
deliver  the  nndertaking  to  the  petitioner,  immediate);  after  hU 
approval  thereof. 

I  S2B6.   RedemplloB  br   lessee. 

Where  theaoecial  proceeding  is  founded  opoD  an  allecatioD 
that  a  lessee  holds  over,  after  a  default  <n  the  puinent  of  rent, 
and  the  anexpired  term  of  the'  lease,  under  which  the  premise* 
are  held,  exceeds  five  years,  at  the  time  when  the  narrant  la  ii>- 
sned;  the  lessee,  his  executor,  adniiaiijtrfltor,  or  oealgnee.  may, 
at  any  time  withiu  one  year  after  the  execution  of  the  warrant, 
pay  or  tender  to  the  petitioner,  his  heir,  executor,  administrator, 
or  assignee,  or  if.  within  five  days  before  the  expiration  of  the 
year,  he  cannot,  with  reasonable  diligence,  be  found  within  the 
city  or  town,  wherein  the.  property,  or  a  portion  thereof,  is  sltn- 
ated,  then  to  the  jTidge  or  justice  who  issued  the  warrant,  or  his 
successor  in  office,  all  rent  in  arrear  at  the  time  ot  the  payment 
or  tettder,  with  interest  thereupon,  and  the  coats  and  chuffes 
incurred  by  the  petitioner.  Thereupon  the  person  maJiing  tne 
payment  or  lender,  slinll  be  entitled  to  the  posseaaion  of  the 
demised  premises,  under  the  lease,  and  may  hold  and  enjoy  the 
same,  according  to  the  terms  of  the  original  demise,  except  as 
otherwise  prescribed   In  the  next  section   but  one. 

L.  IMl;  eb.  ZM,  I  1  (4  Edm.  «ai).  ui'd. 

I  ISOT.  I4.t  hr  creditor  aC  lessee. 

In  a  case  specified  in  the  last  section,  a  judgment  creditor  of 
the  lessee,  whose  judgment  was  docketed  in  the  county,  before 
the  precept  was  iaaned,  or  o  mortgagee  of  the  lease,  whose  mort- 
gage was  duly  recorded,  in  the' county,  before  the  precept  was 
issued,  may,  at  ony  time  before  the  expiration  of  one  year  after 
the  execution  of  the  warrant,  unless  a  redemption  has  been  made 
OH  prescribed  In  the  last  section,  file  with  the  judge  or  Justice 
who  Ismied  the  warrant,  or  with  his  successor  in  olGce,  a  notice, 
Bpedfylng  bis  interest  and  the  sum  due  to  bim;  describing  the 
premiBes:  and  stating  thnt  it  ia  his  Intention  to  redeem  na  pre- 
scribed tn  this  section.  If  a  redemption  is  not  made  by  the  lessee. 
his  executor,  administrator,  or  assignee,  within  a  year  after  the 
execution  of  the  warrant,  the  person  so  filing  n.  notice,  or,  If  two 
or  more  persona  have  -filed  such  noticea,  the  one  who  holds  the 
first  lieu,  may,  at  any  time  before  two  o'clock  of  the  day,  not  a 
Suillay  or  a  public  holiday,  next  succeeding  tbc  last  day  of  the 
year,  redeem  (or  hia  o^^■n  benefit,  in  like  manner  as  the  leasee,  his 
«ecat(»',  admin iatrator,  or  assignee  might  have  so  redeemed. 
Where  two  or  more  judgment  creditors  or  nortgagecB  have  filed 
such  notices,  the  bolder  of  the  second  lien  may  so  redeem,  at 
any  time  before  two  o'clock  of  the  day,  not  a  Sunday  or  a  public 
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tiolldaf,  neit  BncceediDg  that  in  which  t)ie  holder  <rf  the  finrt 
lien  might  have  redeemed;  and  tbe  bolder  ol  the  third  and  each 
■Dbaegueitt  lien,  may  redeem,  in  like  manner,  at  any  time  before 
two  o  clock  of  the  day,  not  n  Sunday  or  a  public  holiiluy,  Dext 
BUCceedicK  that  in  which  his  predeceaior  might  have  redeemed. 
But  a  aecoud  or  BUbicqueut  redemption  us  not  valid,  unleaa  the 
person  redeeming  pal's  or  tenders  to  each  at  bis  predeeeEBora  who 
ha*  redeemed,  the  aura  paid  by  him  to  redeem,  and  also  the  aum 
due  opon  hia  judgment  or  mortgag'e;  or  deposits  those  sums  with 
the  Judge  or  justice,  tor  the  benefit  of  his  predecessor  or  prede- 

I,.  ISU,  Gil.  S40,  I  1  (4  Bdm.  401). 

I  22S8.  The  lut  twK  sectlOBB  aiMllfled. 

Where  a,  redemption  is  made,  as  prescribed  in  either  of  the  last 
two  sections,  the  rights  of  the  person  redeeming  are  subject  to 
a  lease,  tf  any,  executed  by  the  petitioner,  elnce  the'  warrant  was 
issued,  BO  far  that  tbe  new  lessee,  his  assigns,  nndertenanta,  of 
other  rep  resent  atives,  msy,  npon  complying  with  the  terms  of 
tbe  lease,  hold  the  premises  so  leased  nntil  twelve  o'clock,  noon. 
Of  the  first  day  of  May,  next  succeeding  the  redemption.  And, 
In  all  other  respects,  tbe  person  bo  redeeming,  bis  assigns  and 
representatives,  succeed  to  all  the  rights  and  liabilities  of  the 
l>etitioner,  under  such  a  lease. 

I  22SO.  Ord«r  to  be  m^de  thcrenpaui  UabllitT  «I  »era«a 

The  person  redeeming,  as  prescribed  iu  tbe  liuit  three  sections, 
or  the  owner  of  the  property  so  redeemed,  may  present  to  the 
judge  or  justice  who  iBsued  the  warrant,  or  to  his  successor  in 
office,  a  petition,  duly  verified,  setting  forth  the  facta  of  the 
redemption,  and  praying  for  an  order,  eBtablishing  the  tights  and 
liabilitiea  of  tbe  parties  upon  the  redemption.  Whereupon  the 
judge  or  Justice  must  make  an  order  requiring  the  other  party 
to  the  redemption  to  show  cnuae  before  hiro,  at  a  time  and  place 
therein  specified,  why  the  prayer  of  the  petition  ahould  not  be 
granted.  The  order  to  show  cause  must  be  made  returnable,  not 
less  than  two  nor  more  than  ten  days,  after  it  is  grautedi  and 
it  mnst  be  served  at  least  two  days  before  it  ia  returnable.  Upon 
the  return  thereof,  tbe  ^ndge  or  Justice  must  hear  the  allegations 
and  proofs  of  the  partiea,  and  must  make  such  a  final  order  as 
Justice  requires.  The  costs  and  cxpeneea  muat  be  paid  by  the 
petitioner.  The  final  order,  or  a  certified  copy  thereof,  may 
be  recorded  in  like  manner  ns  a  deed.  A  person,  other  than  the 
leasee,  who  redeems  as  prescribed  in  the  last  three  sections,  suc- 
ceeds to  all  tbe  duties  and  liabilities  of  tbe  lessee,  accmlng  Bft«r 
the  redemption,  as  if  be  was  named  as  lessee  in  the  lease. 


. ,  ,     »  final  order,  made  as  prescribed 

a  this  title,  to  the  snme  court,  within  the  same  time,  and  In  the 
same  manner,  as  where  an  appeal  is  taken  from  a  judgment  ren- 
dered in  the  court,  of  which  the  judge  or  justice  Is  the  presiding 
officer,  and  with  like  effect;  except  ns  otherwise  prescribed  In  tbe 
next  two  aectiona. 

BnhitltDtn]  for  I  IT.  B.  3..  im'd:  L.  1S«8,  cb.  BSS  (T  Xdm.  WT),  I  Ut 
L.  1840,  ch.  IDS  (2  EMm.  034). 
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I  Saei.   [Am'd,  18SS.]    EScot  of  a.ppcal  llniltu*  In  DertslB 

The  ii(8ulii£  or  ezecutlOD  of  the  warrant  can  not  be  stayed  by 
such  an  appeal,  oi  by  the  siviug  of  au  undertakiog  thereupon, 
otherwise  tbs.D  as  prescribed  in  tbe  next  aectioD,  An  appeal  can 
not  be  taken  to  the  court  of  appealB,  from  a  final  determination 
of  the  appellate  diriBion  of  the  supreme  court,  upon  euch  an  ap- 
peal, unless  the  tatter  court,  by  an  order,  made  at  the  teem  of 
the  apncLate  division  where  the  final  order  is  made,  or  tbe  neit 
term  tberealter,   allows  it  to  be  taken. 

U  1880,  cb.  MS. 

I  Z20X.  [An'd,  180B.]    tVarrantiii  bow  Ptareil  pm  aii»eal. 

Where  an  appeal  is  taken  from  a  final  on^er,  awardioK  delircry 
of  posseasion  to  tbe  uetitiouer,  which  eBlablishes  that  a  lessee  or 
tenant  hoids  over,  after  a  default  ia  payment  of  rent  or  from  an 
order  or  judgment  affirming  such  final  order,  the  issuinK  and 
exeeotion  of  the  warrant  may  be  stayed  by  the  order  of  the 
county  jndpe,  and  in  the  cily  and  county  of  New  York  by  a 
jnsticc  of  the  supreme  court,  upon  the  appellant's  giving  the  se- 
curity required  to  perfect  the  appeal,  and  to  stay  the  execution 
of  the  order  appealed  from  and  also  an  nndertaklug  to  tbe  peti- 
tioner  in  a  sum  and  with  sureties  approved  by  the  county  judge 
or  in  the  city  and  county  of  New  York  by  a  justice  of  the  su- 
preme court  to  the  effect  that  it,  upon  the  apoeal.  a  final  deter- 
mination is  rendered  againet  the  appellant  be  will  pay  all  rents 
Accruing  or  to  accrue  upon  the  premises,  or  if  there  is  no  lease 
thereof  tb«  value  of  the  use  and  occupation  of  tbe  premisea  sub- 
aeQuent  to  the  institution  of  the  special  proceedings. 

L.  ISSG,  eb.  we. 

I   2X03.    Appellste    court    may    sward    rcstltatlont    aetlOB 

If  the  final  order  is  reversed  upon  the  appeal,  the  appellate 
court  may  award  restitution  to  the  party  injured,  with  coats; 
and  It  may  make  an  order,  or  issue  any  othei  mandate,  necessary 
to  carry  its  determination  into  eHect.  The  person  dispossessed 
may  also  maintain  an  action,  to  recover  the  damages  which  he 
has  sustained  by  tbe  disimBseBSlon. 


1  2804.  Apylleaiton  of  thli  title)  cSect  of  AbbI  order. 

This  title  does  not  impair  the  rights  of  n  landlord,  lessor,  or 
tenant,  in  a  case  not  therein  provided  for.  Where  a  special  statu- 
tory provision  confers  a  right  to  take  proceedings,  in  the  manner 
heretofore  prescribed  by  Inw,  for  the  aiiminary  removal  of  a  per- 
son in  possession  of  real  property,  the  proceedings  thereunder 
must  be  taken  as  prescribed  in  this  title.  A  Gnal  order,  made  in 
a  special  proceeding,  taken  as  prescribed  in  this  title,  is  not  a 
bar  to  an  action  of  ejectment,  to  recover  the  property  affected 
thereby. 

Id.,  I  so. 

I  aa«5  How  iiroocedlBBa  under  Ihlm  title  to  be  atByed. 

Where  a  petition  is  presented,  as  prescribed  in  this  title,   the 

proceedings   thereupon   before   the   final   order,   nnd   it   the   final 

Older  awards  delivery  of  the  possession  to  the  petitioner,  the  isBU- 

«11 
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ins  or  execatiou  of  the  V 
■dBpeaded  by  an;  a 
meuiode: 

1.  By  an  order  made,  or  an  uDdertsking  filed,  a|>OD  an  appeal. 
In  a  case  and  In  the  manner  apeclally  pr^crfbea  for  that  pQrpow 
In  tbla  title. 

2.  By  an  injunction   order,  granted   In   an  action   anlnst  the 

Sftitloner.  Such  an  Injunction  ahall  not  be  granted  before  the 
nal  order  in  the  special  proceeding,  except  In  a  caM  where  an 
injunction  would  be  granted  to  atay  the  proceedioKS,  in  an  action 
of  ejectment,  brought  by  the  petitioner,  and  upon  the  like  terma; 
or  after  the  final  order,  except  in  a  caae  woere  an  injunction 
would  be  granted  to  atay  the  eiecattou  o(  the  final  Judgment 
in  auch  an  action,  and  upon  the  like  temu. 

B.  6..  I  41. 
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Trti.x  nx 


XXTS.  Effect  ot  onler  to   ■ 
13T4.  CDpr  aflkUTlt.  etc.. 
iMorKmeDt  tipaa  nir 


r  Ins*  wltboat  Mtlvr. 


iJitarrofmtorLei  mud  pnwfi. 

Wiien  ■nd  lion  icniKd  to  ba  piuUbM. 

Leniitli    of    ImprlioDEiient. 

Wbcn  court    HUT   rel»M   offmdec. 

OCratider  lUbla  to  Indlctmeot. 

PncanUu*  wIwb  accuHd  doM  not  ippMr. 

Eudcnikliog;    irlieD  pmecuted  bj  penon  anrleTed 

Id.:  by  .tiofiwj-gBneril.  etc. 

Hb«rlff  lUbls  tor   uklni  InnOdeBt  nntiM. 

PnsUliiDeDt    ot   taUmnduct    it   trial   tana. 

I  SMS.  Oaaea  to  whleb  tbla  title  appllea. 

In  a  case  specified  in  lection  14  ot  tlili  act,  or  in  any  other  caaa 
where  it  ia  ipeciallr  pr»KTib«d  by  law,  that  a  court  of  recoid, 
or  a  Judce  thereof,  or  a  referee  appointed  br  the  court,  has  powei 
to  pimiaB,  by  Sue  and  imprieonment,  or  either,  or  generally  aa  a 
coutempt,  a  neglect  or  violation  ol  dnty,  or  other  mlEconduct; 
mod  a  right  or  remedy  of  a  parl^  to  a  civil  action  or  special  pro- 
ceeding pending  in  the  court,  or  before  the  judge  or  the  referee, 
may  be  defeated,  Impaired,  impeded  of  prejudiced  thereby,  th« 
offence  mnat  be  ponlaaed  aa  preacribcd  In  thlB  title. 

Baa   I   STO.    ante. 

I  SMT.  W^hen  pnnlnfameilt  ibbt  be  anmmarr. 

Wh^re  the  offence  fa  committed  in  the  immediate  tIcw  and 
neaence  of  the  oouit,  or  of  the  Judge  or  referee,  upon  a  tirial  or 
keariug,  it  may  be  paoiabed  lummarilr.  For  that  purpoae,  an 
order  mnit  be  made  by  the  court,  judge,  or  referee,  stating  the 
facta  which  conetitute  the  offence,  nnd  bring  the  case  within  the 
prorialonB  of  this  section,  and  plainly  and  Bpeclfically  preacriliing 
the  puuiihment  to  be  inflicted  therefor. 

3  B.  S.  BKi.  I  S  (a  Edm.  BH).    See  |  l(tl8.  ante. 

I  23MS.  When  wanBiit  to  commit  mnr  laane  withont 
>otlcse. 

Wliere  the  offence  consists  ot  a  neglect  or  refaaal  to  obey  an 
order  of  the  court,  requiring  the  payment  of  costs,  or  of  a  aped- 
fled  anm  ot  money,  and  the  court  is  sntisfied,  by  proof,  by  affl- 
daTlt,  that  a  pergonal  demund  thereof  has  boon  made,  and  that  pay- 
ment thereof  baa  been  refused  or  neglected;  it  may  lasae,  wlthont 
OOtke,  a  warrant  to  commit  the  offender  to  prison,  until  the  cost! 


gg  2fl(»-7a  CONTEMPT  OF  CODRT. 

or  other  bi 


f   aae».    order    to     allow     oaniie,     or     warrAst    to    Bttsoh 


Th«  coDrt  or  Judge,  aiithorit«d  to  pnnlBti  for  the  offence,  mar, 
in  Its  or  his  discretion,  where  the  caie  1»  one  of  those  ssfedSea 
In  either  ot  the  last  two  aectioua,  and.  In  erery  other  case,  moat, 
upon  being  satisfied,  br  affidavit,  of  the  commission  of  the  of- 
fence, either 

1.  Make  an  order  requiring  the  accused  to  show  cause  before  it, 
or  him,  at  a  time  and  place  therein  specified,  why  tlie  accused 
■honld  not  be  punished  for  the  alleged  offence;  or 

2.  Issue  a  WBTtaut  of  attachment,  directed  to  the  sherifF  of  a 
particular  county,  or,  generally,  to  the  sheriff  of  any  connty 
where  the  accused  may  be  found,  commanding  him  to  an^rt  the 
accused,  and  bring  him  before  the  court  or  judge,  either  forth- 
with, or  at  a  time  and  place  therein  speclGed,  to  answer  tor  the 
alleged  offence. 

Id..   H  S  lod  S.  ani'd. 

I  SSTO.  HoUoe  to  <ellB«m«st  onoev  4»  ahovr  Mtaae. 

Where  it  Is  prescribed  by  law,  or  by  the  general  rules  of 
practice,  that  a  notice  may  i>e  aerved  in  behalf  of  a  party,  upon 
a  sheriff  or  other  person,  requiring  him  to  return  a  mandate, 
delivered  to  him.  or  to  show  cause,  at  a  term  of  a  court,  why 
he  should  not  be  punished,  or  why  an  attachment  should  not  be 
issued  against  him,  for  a  contempt  of  the  conrt;  the  party,  In 
whose  behalf  the  notice  is  serred,  may.  at  the  time  epeclGed- 
thereln,  file  with  the  clerk,  proof,  by  affidavit  or  other  written 
evidence,  of  the  delivery  of  the  mandate  to  the  accused;  of  the 
default  or  other  act,  upon  the  occurrence  of  which,  he  was  enti- 
tled to  serve  the  notice;  of  the  service  of  the  notice;  and  of  the 
failure  to  comply  therewith.  Thereupon  the  proceedinge  are  the 
same,  as  where  an  order  to  show  cause  is  made,  and  it,  and  a 
copy  of  the  affidavits  upon  which  it  is  granted,  are  served  upon 
the  accused. 

W.,  I  9. 

|i  aan.  Ord«r  or  vruraBti  vrbeB  sruted  oat  of  eoart. 

^here  the  order  to  show  cause,  or  the  warrant  ia  returnable 
before  the  court,  it  may  be  made,  or  Issued,  as  prescribed  in  the 
last  section  but  one,  by  any  judge  authorised  to  grant  an  ordn- 
wlthout  notice,  in  an  action  pending  in  the  court;  and  it  moat 
he  made  returnable  at  a  term  of  the  court,  at  which  a  contested 
motion  may  be  heard. 

I   2ZTZ.   Id.)   vrhen    ooateapt   vriu    eommltted    before   m 

An  order  to  show  cause  may  be  made,  or  a  warrant  may  be 
Issued,  as  prescribed  in  sectiou  2269  of  this  act,  by  a  referee 
appointed  by  the  court,  where  the  offence  is  committed  upon  the 
trial  of  an  issue  referred  to  him,  or  cou^sts  of  a  witness's  non> 
attendance,  or  refusal  to  be  sworn  or  to  testify,  before  htm-  The 
order  or  warrant  may,  in  the  discretion  of  the  referee,  be  made 
retnrnable  before  him,  or  before  the  coort.  Where  it  is  made 
«I4 
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returnable  before  the  retttee,  he  has  all  the  powei  and  anthoiity 
of  the  court,  with  respect  to  the  motion  or  special  proceeding, 
loatituted  theiebr. 

Bh  I  lOIB.  IBte. 

I  SBTS.  BCefrt  of  Krder  to  akoir  ornae,  «b4  *t  mmrmrnai. 

■  An  order  to  iifaoiv  cause  mar  be  mude,  either  tiefore  or  after 
the  final  judgtaent  in  the  action,  or  the  final  order  in  tbe  apeelal 
proceeding.  It  la  eqnivalent  to  a  notice  of  motion;  and  the  suli- 
•eqnent  proceedings  thereopoit  are  taken  In  tbe  action  or  special 
proceedlnKi  as  upon  a  motion  made  therein.  A  warrant  of  attach- 
ment  le  a  mandate,  whereby  an  original  special  proceeding  Is 
iTUtltu ted. against  the  accased,  in  behalf  of  the  people,  upon  the 
relation  of  the  complainant. 

I  a2T4.  C«PT  afldartt,  etc.,  to  be  Berrcd  frltk  irarpant. 

A  cop7  of  the  warrant,  and  of  the  affidavit  upon  which  it  la 
baned,  must  l>e  served  upon  tbe  accnsed,  when  he  te  arrested 
by  Tirtue  thereof. 
1  B.   B.  GW,  I  S. 

I  XZTS.  IndOPSCBtent  npon  -WBrra.nt. 

Where  a  warrant  of  attachment  is  iHsned,  the  coart,  lodge,  or 
referee,  may,  In  iti  or  his  discretion,  b;  an  indorsement  tberenpon 
fix  a  sum,  in  which  the  accused  mar  si^e  an  UDdertakliif  for 
his  appearance  to  answer. 


If  an  indorsement  ie  nof  made  upon  the  warrant,  as  preecribed 
In  tbe  last  section;  or  If  such  an  Indorsement  ia  made  and  an 
nndertafciug  is  not  given,  as  prescribed  in  the  nest  section;  the 
sheriff  after  mabing  the  arrest,  aa  required  by  the  warrant,  must 
keep  the  aeensed  in  his  custody,  unlll  tlie  further  direction  of 
tbe  court,  Jndge,  or  referee.  Where,  from  sickneBS  or  any  other 
cause,  the  accused  is  physically  unable  to  attend  before  the 
conrt,  judse,  or  referee,  thst  fact  is  a  sufficient  excuse  to  the 
sheriff  for  not  i)ro<Iuein8  him  ai  required  by  the  warrnnL  In 
that  case,  tbe  aberiff  must  produce  him,  ae  directed  by  tlie  court, 
indge,  or  referee,  after  he  becomes  able  to  attend.  The  Bherlff 
need  not,  in  any  case,  confine  the  accused  in  prison,  or  otherwise 
restrain  bid  of  hla  lilierty.  except  as  far  as  It  is  necessary  to 
to  do,  in  order  to  secare  bis  personal  attendance. 
Id.,  11  13,  14    iDd  n. 

I  MTT.  l>ndertablB#  to  prooare  dlaeluirKe. 

Where  on  Indorsement  is  made  upon  the  warrant,  bs  prescribed 
Id  the  last  section  but  one,  the  sccuaed  must  be  discharged  from 
arrest,  upon  his  executing  and  delivering  to  tbe  sheriff,  at  any 
time  before  the  return  day  of  tbe  warrant,  an  undertaking  to  the 
people,  in  the  sum  specified  in  the  indorsement,  with  two  snf- 
Bdent  sureties,  to  the  effect  that  he  will  appear,  at  the  time 
when,  and  the  place  where,  the  warrant  is  returnable,  and  then 
and  tbere  abide  the  direction  of  the  court,  judtce,  or  referee,  aa 
the  eaae  requires.  Tbe  officer,  taking  the  ackuow led j{ ment  of 
the  mdertaklug,  moat,  if  the  sheriff  to  tequiret,  examtne  under 
eis 
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1  execution  against  hia  peraoo,  or  by  virtue  of  k 
manilate  for  nuy  other  coDtoinpt  or  miscouduct,  or  a  commit- 
ment OD  a  crimiual  dutrge.  u.  wnrraot  oC  attachment  cauoot  b« 
laaaed.  la  tliat  cuse.  the  court,  upon  proof  of  tlie  (acts,  must 
Uaue  B,  writ  of  babeas  corpus,  directed  to  the  officer,  requiring 
him  to  bring  tbe  accused  tKforc  it,  to  answer  for  the  offelicu 
charged.  Tlie  oHJcer  to  vbom  the  writ  U  directed,  or  npoD  nbum 
It  Ib  served,  must,  except  in  a.  case  where  the  prodnutiou  of  tbe 
accased  under  a.  n-arrect  of  attachment  wouJd  be  dispensed  with, 
bring  hiin_  before  the  court,  and  detain  him  at  the  place  where 

Id.,  ii  T 

I  aXTO.  Sheriff  lo  file  andcrtaktsB  wltb  return. 

The  sheriff  or  other  officer  must  file  the  nndeitaklng.  tf  aoy, 
taben  by  bim,  with  the  return  to  tbe  warrant  or  writ  of  habeas 
corpus. 


writ  of  habeas  corpus,  or  appears  upon  the  return  of  a  warrant, 
the  court,  judge,  or  referee,  must,  nnless  be  admits  the  offence 
charged,  cause  interrogntorles  to  be  filed,  specifying  the  facts 
and  circumstances  of  the  offence  charged  against  him.  The 
accused  must  make  written  ansn  ers  thereto,  under  oath,  within 
such  reasonable  time  as  tbe  court,  judge,  or  referee  allows 
therefor;  and  either  party  may  produce  affidavits,  or  other 
proofs,  contradicting  or  corroborating  any  answer.  Upon  the 
original  affidavits,  the  answer,  and  subseqnent  proofs,  the  court, 
jadge.  or  referee  must  determine,  whether  the  accueed  has  com- 
mitted the  offence  charged. 

I  M8I.  When  nad  b»w  sooase*  to  «c  itaBlahed. 

If  it  in  determined  that  the  nccnnnd  has  <«mmltted  the  ofreDC« 
Fbarged:  and  that  it  was  calcalntpd  to.  or  actnnlty  did,  defeat, 
impair,  impede,  or  prejodice  the  rishta  or  remedies  of  a  party 
to  nn  action  or  special  proceeding,  brought  In  the  coui^,  or 
before  the  Judge  or  referee;  the  ennrt,  judge,  or  referee  must 
make  a  final  order  accordingly,  and  directing  that  ho  be  pnnlshed 
by  fine  or  imprisonment,  or  both,  ns  the  nature  of  the  case  requires. 
A  wsrrnnt  of  commitment  must  Issue  accordingly. 

Id..  I  so. 

I  a38Z.  Id.i  apon  retnm  af  h«be<M  e«rpna. 

Where  tbe  accused  in  lironght  up  by  virtue  of  n  writ  of  habeaa 
corpus,  he  must,  after  the  final  order  Is  made,  be  remanded  to 
the  cnstody  of  the  Bheriff,  or  other  officer,  to  whom  the  writ 
was  directed.  If  the  final  order  directs  that  he  be  punished  )^ 
trnprlaonment,   or  coounitted   until  the  payment  of  a   wm   «C 


ft.  17,  t.  8  CONTEMPT  OP  OOTOT.  ^  8*88-86 

monef,  be  must  b«  so  ImprlBonfx}  or  committed,  npon  hid  dl«- 
charge  from  cuetod;,  under  the  mandate,  b7  Tirtua  ol  wUch  ha 
la  bM  br  tke  iheriS,  or  other  officer. 

S  B.  a.  Sao,  I  B  4t  Bdm.  BMI). 

I  lt2S3.  Id.)  upon  rctnrn  of  order  to  aboir  eanae. 

Upon  the  retnm  of  an  order  to  show  caoBe,  the  queitlona  whJch 
arlae  muat  be  determined,  aa  upon  aU7  other  motion;  and,  if 
the  determinutios  is  to  the  effect  specified  in  the  last  section  but 
one,  the  order  thereopoD  must  be  to  the  aome  effect  at  the  Qnal 
order  therein  prescribed.  Upon  a  certified  copy  ot  the  order 
(o  made,  the  offender  may  be  committecl,  without  further  proeeia. 

f  2flS4.  AmoBBt  ot  flne. 

If  no  actual  loss  or  injary  has  been  produced  to  a  party  to  an 
action  or  special  proceeding,  by  reaBOO  ot  ttie  misconduct  proved 
agatDBt  the  offender,  and  the  ease  1b  not  one  where  It  la  specially 
prescribed  by  law,  that  an  action  may  l>e  maintained  to  reeover 
damages  lor  tlie  loas  or  injury,  a  fine,  sufficient  to  Indeamlfy 
the  awrieved  party,  most  be  imposed  upon  the  offender,  aod  col- 
lected, and  paid  over  to  the  aurleTed  party,  under  the  direction 
of  the  court.  The  payment  and  acceptance  of  sucli  a  fine  consti- 
tute a  bar  to  an  action  by  the  sKsrieved  party,  to  recover  dam- 
aices  for  the  loss  oi  Injnry.  Where  it  is  not  shown  that  snch 
AD  actual  loss  or  injury  has  been  produced,  a  fine  must  be  im- 
posed, not  eiceeding  the  amount  of  the  complainant's  costs  and 
expenses,  and  two  hundred  and  fifty  dollars  In  addition  thereto, 
and  must  be  collected  and  paid,  in  like  manner.  A  corporation 
may  be  fined  as  prescribed  in  this  section. 
»  R.  8.,  M  SI  isd  K,  nUtlof  to  ceDlempts,  amd,    a«  »  K»  lad  BBS.  isu. 

I  aasa,  Lonstk  of  InprlscameBt. 

Where  the  ralscondnct  proved  consists  of  an  omission  to  per- 
form an  act  or  duty,  which  It  is  yet  in  the  power  of  the  offender 
to  perform,  he  shall  be  Imprisoned  only  until  he  hail  performed  It, 
and  paid  the  fine  imposed.  In  sueh  a  case,  the  order,  and  the 
warrant  of  commitment,  if  one  Is  tssned.  mnst  specify  the  set 
or  duty  to  be  performed,  nnd  the  snm  to  b^  paid.  In  every  other 
case,  where  special  provision  is  not  otherwise  made  by  law,  the 
offender  may  be  Imprisoned  for  a  reasonable  lime,  not  exeeedinc 
abr  month%  and  nntil  the  fine.  If  any,  Is  paid;  and  the  order.  anS 
the  warrant  of  oommltuieDt.  if  any,  muRt  specify  the  amount 
of  the  flne,  and  the  duration  of  the  fmpritonment; 

Id.,  H  ».  M  siKl  as,  coDKlldlted  ud  Kin'd. 

f  SSSS.  Whea  eonrt  may  relra.se  oSender. 

Where  an  offender.  Imprisoned  tt  prescribed  in  thlt  tftte,  is 
nnnble  to  endure  the  Imprisonment,  or  to  pay  the  sum,  or  per- 
form the  set  or  duty,  required  to  be  paid  or  performed,  In  order 
to  entitle  him  to  be  released,  the  court.  Judge,  or  referee,  or, 
where  the  commitment  was  made  as  prescribed  In  section  MSJ 
of  this  act,  the  court,  ont  of  which  the  execution  was  Issued, 
may.  In  Its  or  his  discretion,  and  upon  such  terms  as  jnstiee 
requires,  make  sn  order,  directing  him  to  be  dincliarsed  tron  tha 
Imprisonment. 

Id.,  pirt  of  I  30;  L.  ISU.  cb.  B.  ini'd;  Oo.  Phw.,  I  N3. 
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I  Z28T.  Offender  liable  to  lBdlotia«&t. 

A.  person,  punished  as  prescribed  In  this  title,  mar,  tiotwith- 
BtandiiiK,  be  indicted  for  tne  same  misconduct,  if  it  is  ud  indicta- 
ble offence;  but  the  court,  beCore  which  he  is  convicted,  moat. 
In  formiue  iu  sentence,  take  into  consideration  the  preTtooa 
punishment. 

3  B.  B.,  I  xe. 

I  aasM.  ProeeedlB^s  wheB  accnicd  does  ant  appear. 

Where  a  person,  arrested  b;  virtue  of  a  warrant  of  attach- 
ment, has  eiven  an  undertaking  for  his  appearance,  as  pre- 
scribed In  this  title  and  tails  to  appear,  on  the  return  day  of 
the  warrant,  the  court  may  either  issue  another  warrant,  or 
make  an  order,  directing  the  undertaking  to  be  prosecuted; 
or  both. 

Id.,  I  IT. 

I     ast^     Uadertaklnsi      ivhen      proaeented     br     per  hob 

The  order  directing  the  undertaldng  to  be  prosecuted,  mar, 
in  the  discretion  of  the  court,  direct  the  proaecutton  toereof, 
by  and  in  the  name  of  any  party  aggriered  by  the  misconduct 
of  the  accused.  !□  such  a.  case,  the  plaintiff  may  recover  tlsm- 
ageii.  to  the  extent  of  the  loss  or  injury  suatained  by  him,  1^ 
reason  of  the  misconduct,  together  with  the  eosti  and  expenses 
of  prosecuting  the  specla!  proceeding  in  which  the  warrant  was 
isaned;  not  exceeding  the  sum  specified  in  the  undertaking. 

Id.,  tt  28  ind  SS.  sni'd;  Co.  Proc.,  |  8T1. 

I  2290.  td.|  br  BttorBer-Keneral,  etc. 

if  no  party  Is  aggrieved  by  the  misconduct  of  the  accused.  th« 
order  must,  and,  in  any  case  where  the  court  thinks  proper  so 
to  direct,  it  may  direct  the  prosecution  of  the  undertaklug,  by 
the  Dtlomey-general,  or  by  the  distrlct-attoruey  of  the  county  In 
which  it  was  given,  In  the  name  of  the  iieople.  In  an  action, 
brought  pursuant  to  the  order,  the  people  are  entitled  to  recover 
the  entire  Bum,  specified  in  the  undertaking.  Out  of  the  money 
collected,  the  court,  which  directed  the  proseoution,  must  direct 
that  the  person,  at  whose  instance  the  warrant  was  issued,  be 
paid  such  a  sum  as  It  thinks  proper,  to  satisfy  the  costs  and 
J  incurred   by   him,   and   to   compensate  him   f"    ' —   — 


en>ens 


Id.,    tl   BO    a 
I  2391.  Sbe 

After  the  r 

dered  in  bo  action  upon  the  uudertakin^, , . 

amount  of  the  judgment,  may  be  maintained  against  the  sheriff, 
where  It  appears  thnt,  at  the  time  when  the  undertaking  was 
given,  the  utiredes  were  insnOicipnt,  and  the  sheriff  had  reason- 
able grounds  to  doubt  their  snSciency.  Such  an  action  may  be 
maintained  by  the  plaintiff,  in  whose  favor  the  judgment  was 
recovered.  If  the  people  were  olainfiffs  the  action  must  be  prose- 
cnted  by  the  nttomey-genernl  or  the  dlstrict-attornpy;  and  any 
money  collected  therein  must  be  disposed  of,  as  prescribed  in  the 
last  section. 

Id..  I  82. 
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t   9193.     lAmfA,  U9B.] 

Where  »  miflconduct,  which  1b  pnaitbnble  hj  Sne  or  iuprison- 
ment,  as  prescribed  in  this  title,  ocours  ftt  a  trial  term,  or  with 
respect  to  a  maadate  returnable  at  such  term,  and  was  not  pnn- 
Ulied  at  ihe  term  at  which  it  occarred;  the  supreme  conrt  maj 
inquire  into  and  punish  the  miscondact,  as  if  it  had  occarred  at 
a  special  term  of  the  supreme  court,  held  ia  the  same  county, 
or  with  respect  to  a  mandate  tefuruBble  at  such  a  special  term. 

t  B.  B.,  1  tl;  L.  USB,  eb.  MB. 


D,g,t,ioflb,GoogIe 


1 2808-86  COLLECTION  OP  FINES. 

TITLE  JV. 
Froeeadinp  to  collect  a  fine. 

e.  3M6.  (SBIk  U  nuke  acbadDl*  ot  tarn  Impoacd. 
aau.  Wunst  to  be  iHued  bj  bim. 


I  aaeS.  Clerlc  lo  huUm  Htliednle  of  flaea  ImpiMed. 

Where  a  fine  haa  been  Imposed  by  a  court  o(  record,  upon  a 

Eand  or  trial  juror,  or  upon  any  officer  or  other  itenon,  withont 
lag  accompanied  with  ao  order  for  the  Immediate  commitment 
or  the  person  so  fined,  until  the  fine  is  paid,  the  cleric  of  the 
court,  immediately  after  the  eloie  of  the  term  at  which  the  fine 
was  Imposed,  must  prepare  a  Bchednlp,  containing,  in  separate 
eolumuB,  the  following  matters: 

1.  The  name  of  each  person  fi--^ 

2.  ' 

file  0 ^ 

3.  The  amount  of  the  fine  imposed  upon  b 

4.  The  cause  tor  which  the  fine  was  im,__    .. 
The  derb   mnat  subjoin  to  the  schedule   a   certificate,   t_ 

effect,   that  it  contains  a  true  abstract  of  the  orders  Imposing 
flues,   and   mast  annex  it  to  the   warrant  specified   In  the  next 

S  R.  B.  U4.  H  S3.  M  (3  Edm.  SOa).      B»  BoHboom  T.  Tin  Tecbtea. 

I  2a»4.  Warrant  to  be  lasaeA  kr  kini. 

The  clerk  mast  Immediately  Issue  a  warrant,  under  the  seal  of 
the  court,  directed  to  the  sheriff  of  the  county,  and  commanding 
him  to  collect  from  each  ol  the  oersons,  named  in  the  schedule 
annexed  to  the  warrant,  the  num  therein  set  opposite  that  per- 
son's name:  and  to  psy  over  the  anm  collected,  to  the  treasurer 
of  the  county.  The  warrant  is  the  process  of  the  court,  by  which 
the  fines  were  Imposed. 

U.,   I  23.      < 

I  9a0S>  Id.  I  irfeea  dcllBaaeut  realdea  la  anothvr  oaanty. 
*  If  a  delinquent  resides  In  another  county,  a  separate  warrant, 
for  the  collection  of  the  fine  imposed  upon  him,  with  an  appro- 
priate schedule  annexed  thereto,  must  be  Issued,  Id  like  nutnnet, 
to  the  sheriff  of  the  county  where  he  resides. 

I  SSM.  BxccatlOB  f>f  warraat. 

The  sheriff,  to  whom  a  warrant  is  iasned.  must  collect  each  fine 
out  of  the  personnl  property  of  the  person  fined,  aa  prescribed  in 
cbnater  thirteenth  of  this  act,  for  the  collection,  by  levy  npon 
and  sale  of  personal  property,  ot  an  execution  Issued  out  of  a 
court  of  record;  nnd  be  la  entitled  to  like  fees  therenpon.  If 
sufficient  porsonal  property  of  a  dpllnqnent  cannot  be  found  to 
pay  the  fine  and  the  fees,  the  sheriff  must  arrest  the  delinquent, 
and  detain  him  in  cuatody  until  he  pays  the  same,  as  upon  an 
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«zecutloD  agaiuBt  the  penan,  baaed  In  an  kctioD,  oat  of  tlw 
Bopreiue  court;  and  he  la  eutltled  to  like  tee*  tbetenpon. 
a  B.  I.  *u.  1  ». 

■  22&T.  [Am'd,  1S»B.]    Betmrm  tke>e«L 

The  sherJCF  must  return  the  ■warront,  with  bta  proceeding  there- 
apon,  at  the  term  ot  the  court;  or,  nnere  the  fioe  waa  imposed. 
In  auj  coaatj  except  New  York,  by  the  aiipreme  court,  or  the 
coiiut;  court  ot  the  term  of  tlie  county  court;  held  nert  after 
the  expiration  of  sixty  days  from  the  receipt  thereof.  If  he  faila 
to  do  ao,  the  diatrict  attorney  mnat  take  the  same  proceeding! 
to  compel  a.  retnm,  aa  may  k*e  taken  by  a  Judgmeat  creditor, 
where  a  aheriff  omila  to  return  an  execution,  laaued  out  Of  the 
■apreme  court. 

la.,  I  X;  L.  ISSO.  eh.  MS. 

I  XSBfl.  ProeeedlBKM  It  ane  aat  o*lleotc<. 

Where  It  appenra,  by  return,  that  a  fine  remalne  uncollected, 
and  it  does  not  appear  that  the  aheriS  haa  the  delinqnent  In 
cDBtody,  the  dlatrict-nttomey  mnat,  if  he  haa  good  reaaon  to 
believe  that  the  aherift  might,  with  due  diligence,  have  ooUected 
the  fine,  or  arrt-^ted  atid  detained  the  delinquent  commence  an 
action  against  the  aherilf,  in  the  name  of  the  people.  Otherwlae 
he  mnat  direct  the  clerk  to  iaane  a  nen  warrant,  or  to  include 
the  flne  in  the  schedule,  annexed  to  the  warnuit,  to  be  loaned  tv 
him,  A  new  warrant  may.  from  time  to  time,  be  iaaned,  or  tM 
fine  may  be  included  in  the  Bcbeduie  annexed  to  B  aubieqaent 
warrant,  ontil  it  is  collected. 

W.,    I  27. 

f  Sa»9.  Wh«  to  be  iBoliided   in   ufeedKle. 

Where  the  clerk  iBeuca  a  irnrraiit,  as  preacrlbed  In  this  title, 
he  must  Include  in  the  schednle  thereto  annexed,  the  name  of 
each  person  who  haa  been  fined,  prior  to  the  iisuing  thereof,  and 
whose  fine  remalna  then  wholly  or  partly  uopsid,  and  not  re- 
mitted by  the  court. 

Id..  1  S. 

I   asM.    UjtIiUltr   of    aheriS. 

Aa  action  may  be  maiotained.  in  l>ehalf  of  the  people,  against 
a  sheriff,  to  whom  a  warrant  ia  directed  and  dellrered,  na  ne- 
■cribed  in  thia  title,  to  recover  damages  for  any  omiaaion  of  diity 
with  respect  to  the  same,  in  a  case  where  a  judgment  creditor 
might  maintain  an  action  against  a  abcrlO,  to  whom  an  execution 
lasned  ont  of  the  supreme  court  is  directed  and  delivered.  In 
each  an  action,  the  people  nre  entitled  to  recover  the  same  dam- 
ngPB,  which  a  judgment  crrnjitor  would  be  entitled  to  recover, 
if  the  order  impoBine  the  fine  waa  a  jodgment  Of  the  anpreme 

I  BBOl.  ApvIleaUoa  af  this  tHIe, 

This  title  does  not  anily  to  a  case,  where  special  provision  tor 
the  collection  of  a  fine  la  otherwise  made  by  law. 


D,g,t,ioflb,GoogIe 
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TITIA  V. 

ProcMduiga  to  diccover  tlie  death  of  a  tenant  for  lite. 

B«,  SSOS.  PclllloD  for  prvducUon  of  taaut  (ot  UM. 
330S.  CmilenU   of   pelltlon. 
'-"•    - — '"   -f  petition  —■ *  — *— 

t.  Wb«i~iri«-tnuiit  dn^Deif  dHa!~and~peUlteDBr'let'  lata 

a  i.  Petition 
:(3  4.  ETHntlon  loereoc. 
S315.  PnnedlDfi    on   rctara    of 
38  e.  CmU. 

23  7.  Fiopertr;  wh«Q  i«ataiMl. 
aa  8.  BcmedT  ot  per»ii  eTlcted 
3310.  Order  not  coDclDilTe  in  «J 


1  aaoa.  Pctltloa  (of  prodBoUon  of  teaaat  for  life. 

A  per«oa  entitled  to  claim  rest  property,  atter  tbe  deatb  ot 
another  who  has  a  prior  eatote  therein,  may,  not  oftener  than 
ouce  'in  eaob  calendar  year,  npily  by  petition  to  the  Bnprcme 
court,  at  B  special  term  thereof,  ^eld  within  the  Jodldal  district, 
nhereln  the  property,  or  a  part  thereof,  is  situated,  for  an  order, 
direeting  the  production  o(  the  tenant  for  li(e,  ai  prescribed  in 
this  title,  by  a  person,  named  in  the  petition,  again  at  .whom  an 
action  of  ejectment  to  recover  the  real  property  can  be  main- 
tained, if  the  tenant  for  life  is  dead;  or,  nbere  there  is  no  socb 
by  the  guardian,  huaband,  trustee,  or  other  person,  who 
is  entitled  to.  the  custody  of  tbe  person  of  the  tenant  for 
iiic,  ur  the  care  of  bis  estate. 

2  B,    8.    S«3.    g    ]    (S   Edra.   Ht4). 

I  380S.  ConteatB  ot  votlUoa. 

The  petition  must  be  in  writing,  and  Terlfied  by  the  affldavlt 
ot  the  petitioner,  to  the  effect,  that  the  matters  of  facf  therdn 
set  forth  are  true.    It  must  contain: 

i.  A  dearriptlon  of  the  real  property,  and  a  statement  of  the 
petitioner's  Interest  therein,  and  of  such  other  facts  as  show  that 
the  case  is  within  the  prorlslons  ot  the  lost  section. 

2.  An  BTerment  that  the  petitioner  believes  that  the  person,  npon 
whoae  lite  the  prior  estate  depends,  Is  dead,  together  with  a 
statement  of  the  grounds  upon  which  the  petitioner's  belief  it 
founded. 

Id..  I  3  ■od  mrt  of  g  s. 

I  8304.  Scrvlco  ot  vetltloa  >■<  ootln. 


I    230(1.    ProoeedloKS   npoB   i^rcscntatloa    of   pctltloa. 

Upon  the  prexentatlon  of  tbe  petition  aod  affidavit,  with  doe 
proof,  by  affidavit,  of  service  of  a  copy  thereof,  and  of  tbe  notice. 
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It  saffident  cause  ta  the  coatntiT  ia  not  shown  b;  the  fAvene 
party,  tbe  court  must  either  iasue  a  commisiioii,  as  invscribed  in 
the  following  sectiona  of  this  title;  or  make  an  order,  directing 
the  adverse  party,  *t  a  time  and  place  therein  speCiGed,  before 
the  court,  or  a  referee  therein  designated,  to  produce  the  persou 
ii))«n  whoee  life  tke  prior  estate  depends,  or,  in  default  thereof, 
'  to  prove  that  he  ia  living. 

C  S.  SM,    I  «. 

I  230S.  Berrloe  ot  order)  pairerm,  etc,  of  referee. 

Where  an  order,  requiring  the  production  of  the  tenant  for  life, 
or  proof  tb&t  he  ia  living,  ia  made  bb  prescribed  in  the  laat  acctian, 
ft  certified  copy  thereof  mnat  be  aerved,  at  leaat  fourteen  daja 
before  the  time  therein  apeciSed,  upon  tbe  ^ereon  required  to 
mnke  the  production  of  the  proof,  or  upon  hia  attorney.  Upon 
preaenlation  of  proof  of  acrviee,*  by  affidavit,  the  court  or  the 
referee  mnat,  at  the  time  and  place  apecified  in  the  order,  or  at 
the  time  and  place  to  which  the  hearing  may  be  ndjoumed,  hear 
ttie  allegatiMM  and  ptoote  of  the  partiea,  reapecting  the  identity 
of  nny  person  produced,  with  the  person  whoae  death  ia  in  ques- 
tion; or,  if  the  latter  person  ia  not  [iroduced,  reapectiog  the 
reaaons  for  the  failure  to  produce  him,  and  n'hether  he  ia  living. 
Where  a  referee  ia  appointed,  he  has  the  same  powcra,  and  Te 
entitled  to  the  aame  compeaaatlon,  aa  a  referee  appointed  for  tbe 
trial  of  an  iaaue  in  an  action. 

Id..    I    6. 

I  S30T.  Hnbeaa  corpva. 

It  it  appears,  by  affidavit,  to  the  aatlafaction  of  the  court,  that 
the  person  required  to  be  produced  ia  impriaoncd  within  the  State, 
for  any  cause,  except  Qpon  a  sentence  for  a  felony,  or  Is  kept  or 
detained,  within  tbe  State,  by  any  pprson,  the  court  may,  either 
before  or  after  making  the  order  for  production,  iaaue  a  writ 
of  habeas  corpus  to  being  him  before  it,  or  before  the  referee, 
as  the  case  requires.  The  writ  DiUKt  be  aerved  and  executed, 
and  disobedience  thereto  may  be  punlahed,  as  "where  a  writ  of 
habeas  corpus  is  laaued,  to  inquire  into  the  canae  of  the  detention 
of  a  prisoner. 

Id.,   I  T. 

I  S8M.  Hevort  of  referee 

.  The  referee  must  deliver  his  report  to  the  petitioner,  or  file  It 
with  the  clerk,  within  ten  days  after  the  case  ia  cloaed.  He 
mast  state  therein,  whether  any  person  was  or  was  not  produced 
before  faim,  aa  being  the  person  whoae  death  la  in  qtiestion.  He 
mnat  app^d  thereto,  in  the  form  of  depoaitiona,  tnc  proofa,  if 
any,  regoecting  tbe  identity  of  any  person  ao  produced,  with  the 
person  whose  death  te  in  question;  or  if  no  one  ia  ao  produced, 
npoD  the  qneatiou  whether  tbe  latter  person  ia  living.  He  must 
also  state,  In  his  report,  his  conclusions  upon  tbe  questions  con- 
troverted before  him. 

M.,  I  8. 

I  2800.  DlsmlBBBl  of  petition  when  order  compUed  with. 

If  it  appears,  to  the  aatiafaction  of  the  court,  upon  the  referee's 
report,  and  the  proofs  thereto  appended;  or,  Miere  a  referee  is 
not  appointed,  upon  tlie  allegations  and  proofa  of  the  parties  be- 
fore the  court;  that  the  party,  required  to  produce  the  teooDt 


^: 
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for  life,  or  to  proTe  bia  esisietic«,  has  fult^  complied  with  tbe 
order,  tbe  court  mnat  make  sn  order  diamiBHing  the  petition,  and 
requiring  the  petitioner  to  pay  tbe  coats  ol  the  proceeding*. 

a  R.  B.  S43,  (  e. 

I  miO.  'WlwB  llfe-lenaBt  decBM*  *^m*,  aad  patlUsBM 
let  Inia   ponaeBalon. 

'  If  It  appears,  from  tbe  referee's  report,  or  upon  the  bearing 
before  tbe  court,  that  the  pcrBon,  npon  whose  life  the  prior  estate 
depends,  was  not  produ^^ed;  and  if  the  portr  required  to  produce 
him,  or  to  prove  bis  existence,  has  cot  proved,  to  tbe  satlstactioii 
of  the  court,  that  he  is  tivioK;  a  flnat  order  must  be  made,  declar- 
ing that  he  is  presumed  to  be  dead,  (or  the  purpose  of  tbe  pro- 
ceedings, and  directing  that  the  petitioner  be  forthwith  let  into 
possession  of  the  reBf  propertT,  as  if  that  pemon  was  actuailr 
dead. 

M.,    I    10. 

[  S81I.  CoBunlHloB  to  be  lHB«a  If  llte-tauat  la  vritbvat 
tbs  Stat*. 

If  before  or  at  tbe  time  of  the  preeentatioD  of  the  referee's 

report  to  tbe  conrt,  or,  where  a  referee  is  not  appointed,  at  an; 
time  before  the  final  order  is  made,  the  party,  upon  whom  the 
petition  and  notice  are  served,  prescnls  to  the  court  preBUmpttve 
-^oof,  by  affidavit,  that  the  persou,  whose  death  was  in  aneetiou, 
lately  was,  at  a  place  certain,  without  the  State,  tne  conrt 
mnsT  malie  an  order,  requiring  the  oetitioneT  (o  take  oat  a  CMn- 
jniaBion,  directed  to  one  or  more  persons,  residing  at  or  aeu  that 
place,  either  deBigaated  in  the  order,  or  to  be  appointed  npoa  a 
•nbse^uent  application  for  Ibe  commlsBioo  for  the  purpose  of 
obtaining  a  view  of  the  person,  whose  death  is  in  question,  and 
of  taking  such  testimony  respecting  his  identity,  as  tbe  partlea 
produce.  Tbe  order  must  also  direct  that  the  proceeding*  upon 
the  petition  be  stayed,  until  the  return  of  the  commission;  and 
that  the  petition  be  dismissed  with  costs,  unless  tbe  petidouer 
talies  out  tbe  commission  within  a  time  specified  in  the  order, 
and  diligently  procures  it  to  be  executed  and  returned,  at  Ua 
own  expense, 
u..  i  11. 

I  asUL  Genenil  proTl*li»s  rcspcetlns  tl>«  eoaait—Iam. 

It  is  not  necessary,  unless  the  court  specially  *o  directs,  tbat 
the  witnesses  to  be  examined  should  be  named  in  the  commisakHi, 
or  tbat  interrogatories  should  be  annexed  thereto.  The  conimla- 
sion  must  be  eiecnted  and  returned,  and  the  deposition  takea 
must  be  filed  and  used,  as  prescribed  for  those  purposes  in  article 
aecond  of  title  third  of  chapter  ninth  of  this  act,  exeept  as  other' 
wise  specially  proscribed  In  this  title. 

I  2S13.  Petitioner  to  rive  aoUce  of  Its  exeeatloH. 

The  petitioner  must  give  to  the  adverse  party,  or  bis  attomey, 
written  notice  of  the  time  when,  and  the  place  where,  the  com- 
missioner or  comminfiioners  will  attend,  for  the  purpose  of  eie- 
CDting  the  commission,   as  follows; 

1.  If  tbe  place,  where  the  commission  Is  to  be  executed,  h 
wtthiB  the  United  States,  or  the  dominion  of  Canada,  be  mast 
giTe  at  least  two  months'  notice. 
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2.  If  it  is  within  either  of  the  W«at  lodU  iriandB,  h«  mnM 
give  at  ieoBt  three  mouthe'  notice. 

8.  In  every  other  case,  he  must  give  at  least  foar  montha'  Uioe. 

Notice  mar  he  giTeo,  ai  required  by  tbia  ■eetlon,  by  Berring  it 
M  preicribed  in  tnia  act  for  toe  •erriee  of  a  paper  apon  an  tttgr- 
11^,  in  an  action  in  the  supreme  court. 
S  E.  8.  8W.   I  12. 

I  asi4.  Bxeewttma  thereof. 

The  commiesioQcr  or  commlMloDera  poisesB  the  same  powera, 
and  most  proceed  in  the  same  manner,  aa  a  referee,  appointed  trr 
an  order  requiring  the  production  of  the  tenant  for  life,  or  proof 
of  liU  exiatence;  except  that  they  cannot  proceed,  unleaa  a  person 
ia  produced  iietore  them,  aa  being  the  person  whose  death  ia  in 
queitioD.  The  return  to  the  conmiMion  must  ezpreaaly  state 
whether  any  person  was  or  was  not  so  produced.  The  testimony, 
respecting  the  Identity  ot  a  person  so  produced,  must  be  taken, 
unless  otherwiae  specially  directed  by  the  court,  aa  prescribed  in 
chapter  ninth  of  this  act,  tor  taking  the  deposition  of  a  witness 
upon  orai  interrogatories;  except  that  it  ia  not  neceaaary  to  give 
any  other  notice  of  the  time  and  place  of  examination,  than  that 
prescribed  In  the  last  section. 

Id.,  part  ot  i  IS. 


Upon  the  return  ot  the  commlaslon,  the  proceedings  are  the 
same  as  upon  the  report  of  a  referee,  aa  prescribed  In  aectiona 
2809  and  2310  of  tbla  act;  but  the  court  may,  in  Ita  discretion, 
receive  additional  proofs  from  either  party. 

SslMUtHt«d  tor  H  U.    1^   10   am  1«. 

I  XS1«.  Ottsta. 

Where  casta  of  a  apecial  proceeding,  taken  as  prescribed  In  this 
title,  are  awarded,  tney  mnat  be  fixed  b;  the  court  at  a  gross 
sam,  not  exceeding  fifty  dollars,  in  addition  to  dlaburaementa. 
Where  provision  la  not  aaeclally  made  In  this  title  for  the  award 
Of  costs,  they  must  be  denied,  or  awarded  to  or  against  either 
party,  as  Justice  requires. 

Id.,    i    18. 


depends,  must  be  restored,  by  the  order  of  the  court,  t_  .__ 
peraon  evicted,  or  to  hla  heirs  or  legal  representatives,  upon  the 
petition  of  the  latter,  and  proof,  to  the  satisfaction  of  the  court, 
that  the  person  presumed  to  be  dead  Is  living.  The  proceedings 
npon  soch  an  application  are  the  same,  as  prescribed  In  this  title, 
upon  the  appUcatlon  of  the  person  to  whom  possession  la  awarded. 

Id.,  i  IS. 

I  M18.  ReincdT  of  person  evicted  for  proflta,  ete. 

A  person  evicted,  as  prescrilwd  In  this  title,  mar.  If  the  pre- 
"  ~,  npon  which  ne  is  evicted,  is  erroneous,  maintain   an 
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the  propertr,  daring  the  occa^tloD,  while  the  person,  upon  wboac 
life  the  prior  estate  depend»,  u  or  was  living. 
a  a.  B.  MS,  I  so. 

I  atlB.  OvdM  mot  ooiialvriTe  la  eJeotmCBt. 

A  final  order,  made  as  prescribed  la  this  title,  awarding  to  tho 
petitioner  the  posseMion  of  real  property  ii  presDmptive  erldeiif^- 
only,  fn  an  action  ol  ejectment,  bronght  against  him  hy  Ili(< 
perion  evicted,  or  in  an  action  brought  aa  prescribed  in  ilie  Iiiki 
section,  of  tbe  life  or  death  of  the  person,  upon  whose  life  tin- 
prior  eatate  depends. 


b,  Google 
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Proossdln^  fbr  Ulc  appoiutmaut  of  ft  oommittee  of  Uia 
penoa,  and  of  tb«  propoity,  of  a  Innatic,  idiot,  or  habit, 
nal  dmnkaid;  ponend  powvn  and  dutiaa  of  tiia  coiiuaitt«0- 

■■c  XUO.  jorlsdleUoa;  toocwnot  JmlaiUeUiw. 
3321.  Dntr  oT  ogrt  taiTlns  JniMlcUoD. 
"""   '■ — J  M  Iptwlnted. 


.'BSS 


petition, 

snib.  OCKti  at  proceBllu. 

ItM.  DdIt  or  MrtalD  oBKerl  to  applr. 

3>2B.  Uoateou,  etc,  Dt  ptlltloo;  piocMdlDci  spm  prcKntitloa  lliwil. 

■"1.  When  fonUn  conunlttM  luij  fc- '— ' 

,  Q_—  ^.  ;• — ,_._    ..  ^„  ... 

J.  C 

nm  c ._ 

jMO.  Jniy   to   b*    proennd.    I 

ISC.  PracMdlnn  npni  tike  borlof. 
Saz.  BMnrn  M  lnqaUltloa  and   con 


nSta.  aectlOD*  of  t 

mltte*  tt  mta*  oDoer  Humoncj  oi 
SSST.  8ecarlt7  to  tie  (lT*n  bj  CDtnmlttoe. 
3SHS.  CWnpanuttan  of  Eommlttee. 
3U0.  CommlttH  onder  nuitnil  ot  CDort; 
XS4D.  CommlttM  ot  pioperty  nuir  miluuui  muuiu, 
<M1.  Id-  lo  ne  iDTOitotr  «»d  tcconnt. 


The  jnrlsdtctlon  of  the  aapreme  court  extends  to  the  cuatodf 
of  the  perBoa  and  the  care  o(  the  property,  of  a  perHon  Incompe^ 
teDt  to  manage  himself  or  bis  affairi,  In  conBeaoence  of  lunacy, 
idiocy,  habitual  dmnkenncBB,  or  Imbecility  ftrislng  from  old  age 
or  losa  of  memory  and  imderetandlng,  or  other  cause.  Where 
K  connty  court  has  jarlsdictlon  of  those  matters,  concnrrent 
with  that  of  the  snpreme  court,  the  jnriadiction  of  the  court  flrst 
eserclfdng  it,  aB  preecTibed  in  this  title,  is  eiecluBlve  of  that  of  the 
otheri,  with  respect  to  any  matter  within  its  Jnrisdiction,  for 
wtiich  nroriBion  is  made  la  this  title.  In  all  proceedings  under 
this  title  for  the  appointment  of  a  committee  of  snch  a  person, 
be  shall  be  designated  "an  alleged  incompetent  person;"  and 
after  the  appointment  of  a  committee  of  snch  person,  in  ail 
■nbseqaent  proceedtnirs  the  lunatic  idiot,  hsbitnal  drunkard  or 
Imbecile  sha^i  be  dcBlBnated  "  an  incompetent  person." 
li.  I8«B.  cb.  Ma, 

I  mal.  DvtT  of  oovrt  baTtas  JarladtottOM. 

The  court  exercising  Jurisdiction  oyer  the  proper^  of  either  of 
the  Incompetent  persons,  gpeclfied  In  the  )a«t  section,  must 
pr««erTe  his  property  from  waste  o"  """' "'""  — '   — *  *'  '*■" 


APPOINTMENT  OP  c.  17.  t  9 

aud  for  the  safe  keeping  and  maintenance,  and  the  edncatiwi, 
wtien  required,  of  the  incompetent  persoD  and  his  faniUr. 

L.  1ST4.  cb.  446,  part  ol  (  1. 

I  9822.  Ctmnlltec  but  be  appolvted. 

The  juriiHlicttoii,  ^KciSed  in  the  last  two  sectiona,  mnat  be 
exercised  by  means  of  a  committee  of  the  person,  or  a  committee 
<rf  the  property,  or  of  a  particular  portion  of  the  property,  of  tlw 
incompetent  perBon,  appoiuCed  as  prescribed  In  thin  title.  The 
committee  of  the  person  uud  tbe  committee  of  the  property  may 
be  the  same  ladividuaE,  or  diSereut  individuals,  in  the  diacretitm. 
o(  the  court. 

I  ZSX3.  [Am'd,  1H9B.]    AppUcatlon  for  oommlttee;  by  irbvaa 

An  application  for  the  appointment  of  such  a  committee  most 
be  made  by  petition,  which  may  be  presented  by  any  person. 
Except  as  provided  in  the  next  section,  where  the  application 
Is  made  to  the  anpreme  conrt,  the  petition  must  be  presented 
at  a  specinl  term  held  within  the  Judicial  district,  or  to  a  justice 
of  said  court  wilhln  such  Judicial  district  at  cbambers.  where 
the  person  alleged  to  be  incompetent  resides;  or  if  be  is  not  a 
resident  of  the  State,  or  the  place  of  his  realdeuce  cannot  be 
ascertained,  where  some  of  his  property  Is  situated,  or  the  State 
Institution  is  situated  of  which  he  is  an  Inmate. 


ion  I  Htltlon,  ttw  « 
tntuTou  tIur«of. 

Where  an  incompetent  person  has  been  committed  to  a  state 
institution  in  any  manner  provided  by  law.  and  is  an  Inmate 
thereof,  the  petition  may  be  presented  ou  behalf  of  the  state  by 
a  state  officer  having  special  jurisdiction  over  the  Institution 
where  the  Incompetent  perxou  Is  confined  or  the  superintenclent  or 
actins  supetinteudeut  of  sold  institution:  the  petition  must  be  in 
writing  and  veriScd  by  the  affidavit  of  the  petitioner  or  hia 
attorney,  to  the  effect  that  the  mattem  therein  stated  are  irue  to 
tiie  best  of  his  infonnntlou  or  belief;  It  must  show  that  the  person 
for  whose  person  or  property,  or  iMlh,  a  committee  Is  asked  has 
been  legally  committed  to  a  stale  institution  over  which  the 
petitioner  has  special  jurisdiction,  or  of  which  he  is  superin- 
tendent or  acting  HUperiiitendent,  and  Is  at  the  time  an  Inmate 
thereof:  It  must  also  stale  the  institution  In  which  he  Is  an  in- 
mate, the  date  of  his  admJssiou.  bis  lost  linown  place  of  residence, 
the  name  and  residence  of  tlie  husband  or  wife.  If  any,  of  siieh 
on,  and  if  there  be  none,  the  name  and  residence  of  the  next  of 

of  snch  person  living  in  this  state  so  far  as  known  to  the 

petitioner:  the  nature,  extent  and  income  of  his  property,  so  tar 
as  the  same  is  known  to  the  petitioner,  or  can  with  reasonable 
diligence  be  ascertained  by  him.  The  petition  may  be  presented  to 
the  supreme  court  at  any  special  term  thereof,  held  either  in  the 
Judicial  district  in  which  such  incompetent  person  last  resided,  op 
In  the  district  in  whifh  the  state  institution  in  which  he  Is  com- 
mitted is  situated,  or  to  a  juslice  of  the  supreme  conrt  at  cham- 
bers within  such  iniiiclnl  district.  Notice  of  the  presentation  of 
such  petitino  shall  be  tM-rHonally  eivon  to  such  person,  and  also 
t«  the  husband  or  wife,  if  any.  or  if  none  to  tlie  next  of  kin  named 
ess 


e; 


c  17,  t.  e  COMMITTEE  FOR  LUNATICS,         gg  SWaab-^M 

in  th»  petition,  and  to  tbe  officer  in  ehorgp  of  the  institution  in 
which  such  person  is  an  inmate.  Upon  tbe  preeentatlon  of  auch 
petition,  and  proof  of  tbe  eervice  of  such  notice,  tbe  court  or 
iuBtice  may,  if  eatisGed  of  tbe  truth  of  tbe  tacts  required  to  be 
stated  in  auch  petition,  immediately  appoint  a  committee  of  tbe 
peraou  or  property,  or  lioth,  o(  aiieh  incompetent  person  or  moj 
reqiiirp  any  further  proof  which  it  or  he  may  deem  necesaary 
before  making  euob  appointment. 
L.iaH,cli.  Eat;  I-.18V7,  ah.  lU.    In  affect  April  1,  IW7. 

I  St8Z3  0»-  [Added,  ISOS.]    CoBfa  of  praceedlna:. 

Upon  tbe  presentation  of  a  petition  and  the  appointment  of 
a  committee,  as  provided  in  section  two  thousand  three  hun- 
dred and  twenty-three  (a),  the  court  or  Justice  may  award  coats 
of  the  proceeding,  not  exceeding  twenty -five  dollars  in  addition 
to  necessarr  disbursements,  to  tbe  petitioner,  payable  from  the 
estate  of  tbe  Incompetent  person,  and  upon  denial  of  an  applica- 
tion to  set  tbe  same  aside,  costs  as  of  a  motion. 
L.  ISM,  cu.  BM. 

1  aSM.  Dotr  of  eertelB  oMcers  to  apply. 

Where  the  incompetent  person  btu  property,  wbich  may  be 
endaogeted  In  consequence  of  bis  incompetency,  and  no  relative 
or  other  person  applies  for  the  appointment  of  a  committee  of 
his  property,  the  overseer  or  superintendent  of  tbe  poor  of  th«( 
town,  district,  county,  or  city,  m  wbich  he  resides,  or,  where 
there  is  do  such  officer,  tbe  officer  or  officers  performing  corre- 
sponding functions  under  another  official  title,  must  apply  to  the 
proper  conrt,  for  tbe  appointment  of  such  a  committee.  The 
expenses  of  conducting  tne  proceedings  thereupon  must  be  audited 
and  allowed,  in  the  same  manner  as  other  official  expeiUH*  ot 
those  officers  are  audited  and  allowed. 

1  B.    B.  B2,  BB,    H  3-7    (S  Bdn.   W). 

I  asas.  [Am'd,  ISSl.l  CsBtentu,  etc,  of  petlfiont  proeoedt 
iMSB  «pQ&  pTciieiitM.lloii  thereof. 

The  petition  mnst  be  in  writing,  and  verified  by  the  affidavit 
of  the  petitioner,  or  his  attorney,  to  the  effect  that  the  matters 
of  fact  therein  stated   are  true.    It  must  be  accompanied   with 

Broof,  by  affidavit,  that  tbe  case  is  one  of  those  specified  In  this 
tie.  It  must  set  forth  the  names  and  residences  of  the  husband 
or  wife.  If  any,  and  of  the  next  of  kin  and  heirs,  of  the  person 
alleged  to  be  Incompetent,  its  for  ns  the  snme  are  known  to  tha 
petitioner,  or  can,  with  reasonable  diligence,  be  ascertained  by 
him,  and  also  the  probable  value  of  tbe  property  possessed  and 
owned  by  tbe  alleged  incompetent  person,  nnd  what  property 
has  been  conveyed  during  said  nlleEPd  Incompetency  and  to 
whom,  and  its  value  and  what  conflideration  was  paid  for  It, 
if  any,  or  was  agreed  to  be  paid.  The  conrt  most,  unless  snffident 
reasons  for  dlstwnsing  therewith  nre  set  forth.  In  the  petition  or 
accompanying  affidavit,  require  notice  of  the  prpsentBtlon  of  th# 
petttion  to  be  given  to  the  husband  or  wife,  if  nny,  or  to  one  or 
more  relatives  of  the  penion  alleged  to  be  Incompetent,  or  to  an 
officer  specified  in  the  last  section.  Where  notice  ts  required,  it 
may  be  given  In  any  manner,  which  the  conrt  deems  proper;  and 
for  that  purpose,  the  hearing  may  be  adjonmed  to  a  snhsefinent 
d^,  OF  to  another  term,  at  which  the  petition  might  have  been 
prewnted. 
L.  un,  cb.  an. 
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f  asae.  (Abi'A,    ism.)    Whpn    rorplKn    pommlttee    may    tt« 

Where  the  person  nlleged  to  lie  in  com  potent  residpa  without  the 
Btate,  and  a  committee,  cuietur  ur  guardinn  nf  hfa  property,  by 
whatever  name  Kuch  officer  may  be  designated,  hati  Iwn  jiUy 
appointed  purHuaut  to  the  laws  of  any  other  state,  territory  or 
conntry  where  he  resides,  the  oourt  may,  in  its  discretion,  make 
an  order  iippofntinji  the  foreign  committee,  cnrntor  or  pnnrilian, 
the  committee  ot  uU  or  of  a  particular  portion  nf  the  itmperty 
of  the  incompetent  person,  within  the  state,  on  hid  giving  such 
security  for  tne  discharge  ot  his  trust  as  the  court  thlnRs  proper. 

L.1Sn,cb.St.    Id  effect  Beptl.  KM- 

I  3Sar.  [Am'd,  IsfiS.]  0r4«F  for  commlaslon,  or  tor  trt>I 
hr  Inrr   1b  conrta. 

Untess  an  order  is  made,  as  prescribed  in  the  last  section,  if  it 
presumptively  appears,  to  the  satisfBction  of  the  court,  from  the 
petition  and  the  proofs  accompauyini;  it,  that  the  case  is  one  of 
those  specified  in  this  title;  and  tliat  a.  committee  Ou^'ht,  in  tbe 
exercise  of  a  sound  discretion,  to  be  appointed;  the  court  must 
malie  an  order,  dtreclipg,  cither 

1.  That  a  commission  Issue,  ns  preserihed  In  the  next  section, 
to  one  or  more  fit  persons,  designated  in  the  order;  or 

2.  That  the  qnealion  of  fact,  arising  upon  tiie  eoin|ictency  of 
the  person,  witli  respect  to  whom  tlio  petition  prajs  for  the 
appointment  of  a  committee,  he  tried  by  a  jury,  ot  a  trial  term 
of  the  court. 

3.  When  it  satisfactorily  appears  from  tlie  petition  and  accom- 
panying atSdnvits  tliat  any  i)er«on  or  persons  having  acquired 
from  the  alleged  incompetent  peraoD,  real  or  personal  property 
during  the  time  of  such  nlleged  incompetency  without  adeqiiate 
consideration,  the  court  may  issue  an  order,  with  or  without 
security,  restraining  such  person  or  persons  from  selling,  assign- 
ing, disposing  of  or  incumbering  said  property,  or  confessing  judg- 
ment which  shall  become  a  lien  upon  said  property,  during  the 
pendency  of  the  proceeding  for  the  appointment  of  a  committee, 
and  said  order  may  in  the  discretion  of  the  court  be  continoea 
for  ten  days  after  the  appointment  of  such  committee.  Notice 
ot  the  execution  of  the  commission  shall  be  given  to  the  person 
or  persons  enjoined  in  such  nianacr  as  the  court  may  direct. 

L.  less,  eb.  MS. 

I  2828.  Conteals  af  ctMnmtBBloa. 

The  commission  must  direct  the  commisaioners  to  cattse  the 
sheriff  of  a  county,  specified  therein,  to  procure  a  jury;  and  that 
they  intjulre,  by  tiie  jury,  into  the  matters  set  forth  in  the  peti- 
tion: and  also  into  Ibe  value  of  the  real  and  personal  proper^ 
ot  the  person  alleged  to  be  in  com  lie  tent,  and  the  amount  ot  hia 
income.  It  may  contain  such  other  directions,  with  respect  to 
the  subjects  ot  ini^ulry,  or  the  manner  of  executing  the  cooEunis- 
^on,  as  the  court  direcis  lo  be  inserted  therein. 

12389.  CommlflstoBFra  to  be  aworiii  TBcnnclei,  how  Bllrd. 

Each  commissioner,  before  entering  upon  the  execution  of  hi-i 
duties,  raunt  subscrilie  and  taite.  liefore  one  of  Iho  offlcers  speii- 
fieit  in  section  H42  ot  this  act.  and  iile  with  the  clerk,  nn  oath, 
faithfully,  honestly,  niiil  impartially  to  discharge  the  trust  com- 
mitted to  him.  If  a  commissioner  becomes  Incompetent,  or  nei- 
lects  or  retuseH  to  serve,  or  removes  from  the  State,  the  court 
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I  time,  fill  any 

i  ^S30.   (An'd,   1883.]      JBrr   to   be  procaredt  proccedlBKB 
titers  upon* 

'  Tbe  conimisBioners,  or  a  majorit;  of  Uiem,  must  immedistely 
Issue  a  precept  tu  the  sherlEF,  desiguated  In  the  commission,  re- 
qoiiiag  him  to  notity,  not  less  than  twelve  nor  more  than  twenty- 
four  indifferent  iiersums  qnalihecl  to  serve,  and  not  exempt  from 
■erring,  aa  trial  jurors  in  the  same  Miurt,  to  appear  before  the 
romDiisaioiierB.  at  a  Hpei'itied  time  and  plncL',  within  the  county, 
to  make  inquiry,  us  coinmHcd^d  br  the  CDmmisxion.  The  Hberiff 
must  notify  the  jurors  accordiugiy;  and  niust  return  the  precept, 
and  the  names  of  the  persons  notiBed.  to  the  iTommissi oners  at 
the  time  and  place  specified  in  the  precoi>t.  The  commissioners, 
or  s  mnjortty  o(  tbcm,  mtist  determine  a  challeoKe  msde  to  a 
jnror,  Upon  the  (ailnre  to  attend,  of  a  person  who  has  been 
duly  notified,  fals  attendance  may  be  compelled;  end  he  may  be 
ptinished  by  the  court  (or  s  contempt,  aa  where  a  juror,  duly 
notified,  fails  to  attend  at  a  triat  term  of  the  court.  The  coin- 
missioDers  may  require  the  sheriff  to  cause  a  talesman  to  attend. 
In  place  of  a  juror  notified,  and  not  atlendiuK.  or  who  is  excused 
or  discharKcd;  or  they  may  adjourn  the  proceedinfrs,  for  the 
purpose  of  punishlns  the  defaulting  juror,  .or  compelling  his  at- 
tendance. But  k  is  not  necessary  to  cause  any  talesman  to  at- 
tend, if  at  least  twelve  of  the  persons,  notified  by  the  sheriff. 
appear  and  are  sworn. 

U   IBW.  cb.  MS. 

I  S3St.  ProeeedldKB  Bpoii  the  bea-ilug, 

'All  the  commissioners  must  attend  and  preside  at  the  hearing; 
and  they,  or  a  majority  of  them,  have,  with  respect  to  the  pro- 
ceedings upon  the  hearing,  all  the  power  and  authority  of  a 
.  Judge  of  the  court,  holding  a  trial  term,  subject  to  the  directions 
contained  in  the  commission.  Either  of  the  commissioners  may 
administer  the  usual  onth  to  (he  jurors.  At  least  twelve  jurors 
must  concur  in  a  finding,  ir  twelve  do  not  concur,  the  Jurors 
mnsE  report  their  dlsacreement  to  the  commissioners,  who  must 
thereupon  discharge  them,  ami  issue  a  new  precept  to  the  sheriff, 
to  procure  another  jury. 

I   38.-12.   Relbrn  of  1 

The-inouisilion  must  1        ..    .      .,  , 

and  by  the  commissioners,  or  a  majority  of  them,  and  e 
to  the  commis^n.     The  commission  and  inquisition  must  ue  re- 
turned by  the  commissioners,  and  Hied  with  the  clerk. 

I  3333.   ExpensH  at  cammlBsloD. 

The  commissioners  are  entitled  to  such  compensation  tor  tbcir 
services,  as  the  court  directs.  The  jurors  are  entitled  to  Ihe 
same  compensnlion.  as  jurors  upon  the  trial  of  an  issue  in  nn 
action  in  the  same  court.  The  pctKioner  must  pay  the  com- 
pensatiou  oE  the  commissioners,  sheriff   and  jurors. 

(  X384.  [Am'd,  IMWS.]     ProeeedlnKS  upon  trial  br  Jnrr  ia 

Where  an  order  is  msde,  directing  the  trial,  hy   a  jury,   nt   a 
trial  term,  of  the  questions  of  fnct.  arising  upon  the  competency 
•31  t  .Uil'^k- 
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at  the  icFBim,  with  respect  to  whom  the  petition  praya  for  tbe 
■ppointmtnt  of  a,  committee,  the  order  must  state,  diBtinctly  uud 
plainly,  the  queslious  of  fact  to  bo  tried;  which  ma;  be  eetiled 
RB  -..-here  an  order  tor  a  Bimilar  trial  is  made  in  an  action.  The 
coart  may,  in  that  or  in  a  subsequent  order,  direct  that  notice 
of  the  trial  be  siveu  to  iuch  persons,  aod  in  such  a  luanner  ad 
ia  deemed  proper.  The  trial  must  be  revien'ed  in  Uie  game  man- 
DOr,  M'ith  like  effect,  and,  except  as  otherwiae  directed  in  the 
order,  the  proceedings  thereupon  are,  in  all  respects,  the  same  an 
where  gucatiuna  of  fact  are  tried,  pursuant  to  an  order  for  that 
tinrix>se.  Thi.'  court  may  malie  inquiry  by  means  of  a  reference 
or  otherwise,  an  it  '.hinka  proper,  with  respect  to  any  matter, 
not  involred  io  the  queations  tried  by  the  jury,  the  determination 
of  vrhich  it  uccessary  in  the  course  of  tlie  proceedings.  The  ex- 
penses of  the  triul,  and  uf  auch  an  iuquiry,  must  be  paid  by  the 
petitioner. 

h.  IBM.  cb.  ftM. 

I  StaSS.     [An'd,     ISeS.]     Snbicct    of    Invnlrr    In    oases    of 


Where  the  petition  ailegefl,  that  the  Deraon,  wltb  reapect  to  whom 
It  prnj's  for  the  appointment  of  a  committee,  is  lUcouipeleut,  liy 
if  lunacy,  the  inqairy  with  respect  to  bis  compettncy,  opoa 
'ition  o(  a  commiesion,  or  the  trial  at  a  trial  term,  as  pre- 
n  this  title,  rauBt  l>e  couSoed  to  the  qnestion,  whether  be 
iB  BO  incompetent,  at  the  time  of  the  inquiry:  and  testimoti;,  re- 
specting any  thing  said  or  done  by  bim,  or  his  demeanor  or  atate 
of  mind,  more  than  two  years  before  the  hearinj;  or  trial;  shatt  not 
be  receiyed  as  proof  of  lunacy,  unlesa  the  coutt  otherwise  speelaliy 
directs,  in  the  order  granting  the  commission,  or  directing  the 
trial  by  Jury, 

L.    ISTl,    cb.    440,    g   3.    im'd;    L,    1S8C.    Cb.    B4e. 

I  2S30.  Prowcdlnss  ■pon  Tep^lct,  or  retDm  of  eommla- 
■lon. 

Upon  the  return  of  the  commlssioD,  with  the  inquisition  taken 
therennder,  or  the  rendering  of  the  verdict  of  tlio  Jury,  upon  the 
question  submitted  to  it  by  the  order  for  a  trial'by  a.  jury,  the 
court  must  either  direct  a  new  trial  or  hearing,  or  make  snch  a 
final  order  upon  the  petition  aa  justice  requires.  Where  a  final 
order  is  made.  dismiHsinK  o.  petition,  the  court  mMy.  In  its  dis- 
cretion, award  in  the  order  n  Sxed  sum  as  costs,  not  exeeedlng 
fifty  dollars  and  disbiirBcments.  to  he  paid  by  ths  petitioner  to 
the  ndrerse  party.  Where  a  committee  of  the  property  Is  ap- 
pointed, the  court  must  direct  the  payment  by  him,  out  of  the 
funds  in  liis  hnnda.  of  the  npcessnr.v  dlaburaemcnla  of  the  peti- 
tioner, and  oF  auch  a  sum,  for  his  costa  nnd  counsel  fees,  as  It 
thinks  reasonable:  ^nd  it  miiy.  in  Ita  dlacretion,  direct  the  com- 
mittee to  pay  a  sum,  not  eiceedinK  titty  dollars  and  diaborac- 
ments.  to  the  attorney  for  any  ndverae  party. 

I  2336  <■■).  rA««ed,  18SB.1  SrcUoas  of  thlm  title  not  ap- 
plicable irheB  appIlcatloD  for  coaiiultte*  Is  made  nader 
anthortty  of  Ihl*  Stale. 

Scctiona  two  thousand  three  hundred  find  twenty-five  to  two 

thonaand  Ihri^  hundred  nnd  thirty-six,  both  inclusive,  of  this  title 

■hall  not  apply  to  applications  for  the  appointment  of  n  committee 

63a 
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L.  IBBB.  ch.  an. 

I  aaar.  lA^'t,  ISST.]    B«earlty  to  ba  vlva>  by  coKmlttea. 

Tbe  provfiions  of  article  first  of  title  bpted  and  Mctlon  two 
tboDBaud  Bve  hundred  and  ninety-five  of  article  fifth  of  titlo 
•ecoud  of  chapter  ciR-bleenth  of  this  act,  respecting  the  security 
to  be  givcii  by  the  guardian  of  tbe  pergon  or  of  the  property  of 
au  infant,  appointed  by  a  surrogate'fl  court,  apply  to  n  corornittee 
of  the  peraon  or  of  the  property,  epiwlnted  aa  presCTii>ed  In  tUa 
article,  A  committee  of  the  properly  cannot  enter  upon  the  eie- 
CDtlon  of  bin  duties,  until  security  is  given,  gb  prescribed  by  tlw 
court,  A  committee  of  the  person  cnnnot  enter  upon  the  execu- 
tion of  his  duties,  nntU  secnrit;  is  giren,  if  required  bf  tbe  cooct, 

L.  ISST.  ch.  eSl.    Sh  11  2S2»-2S»,  poM. 

I  SS88.  [Am'd,  IBOB.]    Campeniiatloii  ot  eomiiilttee. 

A  committee  of  tbe  property  is  entitled  to  the  same  compensa- 
tion as  an  e:<ecntoc  or  administrator.  But  in  a  Hpecial  case,  vheTC 
his  Bervices  exceed  those  of  an  executor  or  adminiBtrator,  tbe 
supreme  court  or  a  county  court  within  the  county  may  allow  bim 
aach  an  additional  compcnsHtlon  for  Bucfa  adijitfonal  serrlces,  aa  It 
deems  jngf.  The  compensation  of  a  committee  of  the  person 
must  be  Sxed  by  the  conrt,  and  paid  by  the  committee  of  the 
property,  if  any,  out  of  tbe  funds  in  his  hands.  The  additional 
compensation  authorized  by  this  section  may  be  allowed  to  the 
committee  npon  any  Judicial  settlement  made  by  him,  and  ahall 
be  for  such  additional  Berrices  ap  to  and  including  snch  settle- 

S«  Ii.  ISeO.  ch.  BlSl  L.  IBSB,  tb.  Mfl. 

I  SSSS.  OoBsailttee  ntiAer  control  of  eoartt  llBtltatloa  of 

A  committee,  either  of  tbe  person  or  of  the  property,  is  sub- 
ject to  tbe  direction  and  control  of  tbe  court  by  which  be  was  ap- 
pointed, with  respect  to  the  execution  of  his  duties;  and  be  may 
be  suspended,  removed,  or  allowed  to  resign,  in  tbe  discretion  of 
the  court.  A  vacancy  created  by  death,  rpmovnl,  or  resignation 
may  be  filled  by  tbe  court.  But  a  committee  of  the  property  can- 
not alien,  mortgage,  or  otherwise  liispose  of,  real  property,  except 
to  lease  it  for  a  term  not  exceeding  five  years,  without  the  special 
direction  of  tbe  court,  obtained  upon  proceedincs  taken  for  that 
pnrpoce,  as  prescribed  in  title  seventh  of  this  chapter, 

I  3840,  Conunlttce  of  propertT  mnT  mnlntiilB  action*,  etc. 

A  committee  of  the  property,  appointed  aa  preKcribed  in  this 
title,  may  maintain,  in  bis  own  name,  ndding  bis  offlcial  title, 
any  action  or  special  proceeding,  which  the  person,  with  respect 
to  whom  he  Is  appoiuted,  might  have  maintained,  it  tne  ap- 
pointment bad  not  been  made. 

Part  Otis  vl  act  o[  1874,  im-d.  S«e  ante,  (  436:  |  42e,  eabd.  3;  II  1!T-S, 
1TSS. 

I  S941.  [Av'd,  lSft4.1    M.) 

The  proTlalons  of  article  t, - _-   — , —    .-.,-- 

teen  of  tbls  act,  requlriDg  tbe  geaeral  guardian  of  an  lofanfa 
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>  file  In  the  month 

, , t  and  affidavit  and 

prescribing  the  form  of  the  papers  bo  ta  be  filed,  aiiply  to  a  com- 
mittee of  the  properly  appointed,  as  prcBcribed  In  this  title.  For 
the  purpose  of  maldog  that  application  the  committee  1b  deemed 
a  general  Koardtan  of  the  property;  the  person  with  respect  to 
whom  be  is  appointed,  is  deemed  a  ward  and  the  papers  most  be 
filed  in  the  ofEce  ol  the  clerk  o(  the  court  by  which  the  commit- 
tee was  appointed,  or  if  he  was  nppoinled  by  the  aapreme  court, 
la  the  clerk's  ofiice  where  the  order  appoiating  him  is  entered.  In 
every  case  where  a  committee  has  used  or  employed  the  servicea 
of  an  incompetent  person,  with  reapect  to  whom  be  has  been 
appointed  a  committee,  or  where  moneys  have  been  earned  by  o^ 
received  on  behalf  of  such  Incompeteot  person,  tlie  committee 
must  account  for  any  moneys  so  earned  or  derived  from  such  aer- 
Ticea,  the  same  as  for  other  pr^>erty  or  aasets  of  the  incompetent 

L.  ias4.  cn.  u. 

ed  to  aie 

Id  the  month  of  February  of  each  year,  the  preeidiog  judge  ot 
the  court,  by  which  the  committee  ot  the  property  wbe  appointed. 
or  it  he  whs  appoinle<i  by  the  supreme  court,  the  county  judge 
of  the  county  where  the  order  appointing  him  is  eotered,  must 
examine,  or  cause  to  tie  ciamined  under  biii  ilirectioti,  all  ac- 
counts nutl  ill ven lories  filed  by  committers  uf  tbe  person  and 
fro|)eTtr,  since  the  first  day  of  Februui-y  of  the  preceding  year, 
f  It  appears,  upon  the  examination,  that  a  committee,  appointed 
na  prescribed  in  this  title,  has  omitted  to  file  his  annual  inventory 
or  accounting,  or  the  Hlfidavit  relating  thereto,  as  prescribed  in 
the  last  section;  or  if  (he  judge  is  of  the  opinion  that  the  interest 
of  the  person,  with  respect  to  whom  the  committee  was  appointed, 
requires  that  be  should  render  a  more  full  or  satisfactory  inven- 
tory or  account,  the  judge  muat  make  an  order  requiring  the  com- 
mittee to  supply  the  dencleucy,  and  iiUo,  In  his  discretion,  person- 
ally to  pay  the  expense  of  serving  the  order  upon  him.  An  order 
so  made  may  be  entered  and  enforced,  and  the  failure  to  obey 
it  maj;  he  punished,  as  if  It  were  made  hy  the  court.  Where -the 
committee  fails  to  comply  with  the  order,  within  three  months 
after  it  is  made,  or,  where  the  judge  has  reason  to  believe  that 
BUlhcicut  cause  exists  for  the  removal  of  the  committ<«,  the  Judge 
may.  in  his  diacretion,  appoint  a  fit  person  special  guardian  of  the 
incomiielent  [icraon  with  respect  to  whom  the  committee  was 
appointed,  for  the  purpose  ot  filing  a  petition  in  his  hehalf  for  the 
removal  of  the  committee  anil  prosecuting  the  necessair  pro- 
ceedings for  that  puri>oite.  The  committee  may  be  compelled  in 
the  discretion  of  the  court,  to  pay  personally  the  costs  of  th* 
procee<liugs  so  iuHtitutcd.  The  committee  of  the  property  ot  an 
incompetent  pcraou  appointed  aa  prescribed  In  this  title,  may  at 
any  time  in  the  discretion  of  the  court  making  such  appointment, 
reader  to  such  court  an  intermediate  Judicial  account  of  all  hla 
proceedings  affecting  the  property  of  the  incompetent  person  to 
the  date  of  the  filing  thereof;  and  said  account  shall  be  Uien  Judi- 
cially adjusted,  determined  and  filed;  and  the  same  ahall  be  In  oil 
reapects  a  final  judicial  account  of  the  proceedings  of  said  com- 
mittee affecting  said  property  to  that  time.    Notice  of  the  appU- 
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cation  for  iueh  intermediate  acconntliiK  ab&Il  be  given  in  the 
manner  in  wticli  and  to  the  perHons  to  wnom  notice  of  applicstion 
lor  the  appointment  of  a  committee  or  the  person  or  property  of 
an  aileged  luuatic,  idiot  or  habitual  drunkard  Id  required  to  be 
given  by  title  aii  o(  chapter  seventeen  oC  the  code  of  civil  pro- 
cedure. The  court  shall  have  power  and  it  shall  b*  its  duty  to 
appoint  a  suitable  person  as  special  truardian  of  the  incompetent 
penwin  for  the  protection  of  his  rights  and  interests  In  said  pro- 
ceeding. 
.  L.im  oh, 4*^1  <»2;d,B«i»4,  port;  Lj««fceb.7«,«BpBP«.dlii»»ii^^ 

I  3848.  Property,  wbea  to  be  reat«red. 

Where  a   person,   with   respect   to   whom   a   committee   Is   sp- 

C Dinted,  as  prescribed  in  this  title,  becomes  comi>etcnt  to  manage 
Imself  or  bis  affairs,  the  court  must  make  an  order,  dischnrsing 
the  committee  of  his  property,  or  the  committee  of  his  person, 
or  both,  as  the  case  requires,  and  reqniring  the  former  committee 
to  restore  to  him  the  property,  remaining  in  the  cnirnnittee's  hands. 
Therenpon  the  property  mnst  be  restored  accordingly. 
Id.,   I  SB.   Bni'il. 

I  1844.  Id.)  dlspoaltlvB  la  oue  ol  dCKth. 
Where  a  person,  of  whone  property  a  committee  has  been  ap* 
pointed.  OM  prescribed  In  this  title,  dies  dnrinff  bis  Incompetency, 
the  power  of  the  committee  ceases:  and  the  property  of  the  de- 
cedent mnst  be  administered  and  dtepoeed  of,  bb  If  a  committe« 
had  not  been  appointed. 
M.,  I  »  iDd  I  2S,  >m-d  br  L.  IBflS.  cb.  TM  (S  BOB.  CSl). 
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a  dLBvoM  Df  real  vtotWti  la  «fa>t  CMca. 
^w!  Coi^^M*  wr"  petiiioo. 
inrdUn  of  IDJ 

r  protecmed. 

3SU.  Ketennc*  to  luanln  into  ttae  ippUntlon. 

3HC.  riul  wder. 

SBOe.  EcEDTt  Dl  ule.  etc 

3307.  Ccruin  ailea,  elc,  prohibited. 

nes.  Eir«ct  ot  «nTe>aDM!,  etc. 

SSW.  Proeeedi    ot    ule    deemed    nul    pnpntr. 

a»aO,  iDTint  deemed  ■  word  ot  Hurt. 

SMI.  UlapoHlllon  oF  proceeds;   iccDuiit!n(. 

3H2.  PirtlcuUi   eiiuiei;    wben   iDcIuded  Is   Hie. 

3303.  Id.;    wben  belonglDr  to  tntint.   etc. 

3S»4,  UebU  al  liifaDC,   etc.,   to  be  paid  eqiullr. 

I  2840.  AcllOB  to   cam»«I  oatkrtiTmmu*. 

Id  either  of  the  following  i;Hses,  an  action  maj'  be  maiatained 
against  an  Infant,  or  a  person  Incompetent  to  manage  hia  affaira 
b7  reason  of  lunacy,  idiocy,  or  habitual  drankennees,  to  proeare 
a  judKmcnt,  directing  a  conveyance  of  real  property,  or  of  an 
Interest  In  real  property: 

1.  Where  the.  infant  or  Incompetent  peraon  la  aelied  or  poa- 
seated  of  the  real  property,  or  interest  In  real  property,  by  way 
Of  mortgage,  or  only  in  trust  for  another. 

2,  Where  a.  Tslid  contract  for  the  sale  or  conveyance  of  the 
real  property,  or  interest  in  real  property,  has  been  made;  bnt  a 
conveynnce  thereof  cannot  be  made,  by  reason  of  the  Infancy  or 
Incompetency  of  the  person  in  whom  the  title  Is  rested. 

a  n.  8.  K,  ig  2a,  22  (2  Bdm.  M);  I..  18T4.  eb.  MO.  H  B.  38.M  tS  Kdm.  Ml 
033),  im'd;  1..  1S7G,  cb.  BT4,  K  T  iDd  B;  3  B.  S.  IM.  cb.  1.  H  UT,  lOB  (> 
Edm.  202).      . 

I  2S4A.  lAm'd,  18Sa.,    TVliv  mar  malntBln  aotloa. 

An  action  may  be  maintnlned.  In  s  cage  specified  in  the  last 
section,  by  a  person  entitled  to  the  conveyance;  and,  also.  In 
a  case  speciRea  In  subdivision  second  of  that  section,  I^  the 
eiecntor  or  administrntor  nf  the  person  who  made  the  coDtraet, 
or  of  a  person  nho  died  seised  or  possessed  of  the  real  pr<merty, 
or  interest  in  renl  property,  or  by  an  hdr  or  devisee  of  either  of 
those  person B.  to  whom  the  real  property  has  descended,  or  was 
devised.  The  action  may  be  maintained  by  the  committee  of 
the  Innntlr  or  other  incompetent  person;  but  In  thnt  case  the 
court  mtist  appoint  a  speclnl  guardlsn  for  the  incompetent  peraon 
as  prencribed  by  law,  where  an  infant  is  defendant,  and  the 
proceedings  are  the  same  as  In  a  like  action  against  an  Infant. 
Id..  S.  8.,  SDH  lew*  1*  ibOT*. 

I  a34T.  jB<Kmen4t  efleol  thereof. 

A  Jadgment.  dire^lng  such  conveyance,  ahnll  not  he  rendered 
unless  the  court,  nfter  hearing  Ibe  parties,  is  satisfied  that  the 
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conveyance  ouglit  to  be  nude.  Upon  renderiiig  final  judgment  to 
Umt  eOect,  the  court  has  power  to  direct  Ihe  guardian  of  the  In- 
luut's  property,  or  the  committee  ol  the  property  of  the  lunatic 
or  other  incompetent  perion,  or  a  special  guardian  appointed  in 
tlte  action,  to  execute  any  conveyance,  or  to  do  any  other  act, 
which  is  neceBBory,  in  order  to  carry  the  judgment  Into  effect, 
a  R,  S.  IM,  g  IW,  iDd  2  R.  8.  so,  cb.  D,  1  IB  (S  Bam.  M). 

I  2&4B.  [ABi'd,  ISftO.}  AppUcstlsB  to  dlnpoae  nf  real  lirop- 
ertv  I  In  -vrlKit  such. 

In  either  of  the  foUowing  caseB  reai  property,  or  a  term,  eatate 
OT  other  interest  ia  reitl  iiroperty,  or  an  inchoate  right  of  dower 
tn  real  property,  belotving  to  on  Infant  or  a  pecaon  incompetent  to 
manage  his  aflairs,  by  reason  of  iunacy,  idiocy  or  habitual  druntc- 
ennesB,  may  be  iold,  conveyed,  mortgaged,  released  or  leased,  a* 
prescribed  in  the  following  sections  of  tnls  title: 

1.  Where  the  personal  property,  and  the  income  of  the  real 
property,  of  the  infant  or  incompetent  person,  are,  together,  in- 
anOlcient  for  the  payment  of  his  debts,  or  for  the-  maintenanco 
and  necMsary  edneation  of  himself  and  his  family. 

2.  Where  the  interests  of  the  infant  or  incompetent  peraon 
require,  or  will  be  substantially  promoted  by  such  disposition,  on 
account  of  the  real  property,  or  term,  estate,  or  other  Interest  In 
real  propnty.  t>eing  exposed  to  waste  or  dilapidation;  or  being 
wholly  nnprodnctlve;  or  for  the  purpose  of  raising  funds  to  pre- 
serve or  improve  the  same;  or  for  other  peculiar  reasons,  or  on 
account  of  other  peculiar  circumstnnccB. 

3.  Where  nn  action  might  be  maintained,  against  the  infant 
or  Incompetent  person,  to  procure  a  judgment,  directing  the  con- 
veyance of  the  real  property,  or  interest  in  real  property,  as  pre- 
scribed in  sections  2345  and  2346  of  this  act. 

a  R.  8.  IM.  IBS,  H  1«T.  ITO.  175  (2  Bdm.  202.  203);  2  R.  8.  M-rB  J)  ll^J, 
IB.  SBil  22  (2  Bdm.  M  «iii1  M);  L.  18«.  cb.  41T,  (|  1  iDd  5  (B  Mm.  Ml): 
L.  18e».  m,  9ST  a  Mm.  498);  L.  JWO.  eb.  tS  (T  Bdm.  BS4);  ilM.  L,  IBM, 
eb.  44a,  I  38,  ud  Id.,  M  S,  S.  H  und  2!  (fl  felm.  02e,  833).  un'd;  L.  ISTS. 
ch.  GT4.  )  e.  ud  L.  IBTe,  et.  Ml.  |  2:  U  ISSS,  eh.  «3S.   See  RbIh  B9-CW. 

I   SS4e.  Id.)   br   nkOB. 

An  application,  in  either  of  the  cases  prescribed,  in  the  last 
section,  must  lie  made  by  the  petition  of  the  general  guardian,  or 
the  gnardian  of  the  property  of  the  infant;  or  by  the  committee 
of  the  property  of  the  lunatic  or  other  Ineomoetent  person;  or  by 
any  relative,  or  other  person,  In  behalf  of  either.  Where  the  ap- 
plication is  in  behalf  of  an  infant  of  the  age  of  fourteen  years  or 
upwards,  the  infant  most  Join  therein.  Where  the  application  Is 
made  to  the  supreme  court  the  petition  must  be  presented  at  a 
term  held  within  the  judicial  district,  in  which  the  property,  or 
a  part  thereof.  Is  situated. 

U.,  B.  S..  iBd  leKi  ■■  Is  Uit  sectton. 

I  MBO.  [Am'd,  ISBS.]     ContentB  of  petition. 

The  petition  must  be  verified  in  like  mnnner  na  a  verified  plead- 
ing in  an  action  In  the  supreme  court.  It  must  set  forth  the 
grounds  of  the  application;  and  in  a  case  specified  in  subdivisiona 
Brat  and  second  of  the  last  section  but  one,  other  than  a  caso 
where  the  nppllentlon  Is  made  for  the  sale  of  an  undivided  Inter- 
*tH  Of  the  itifnnt  or  incompetent  person  in  one  or  more  Pa"*'".^' 
Sand  in  order  to  avoid  an  action  of  partition  on  the  part  01  nu 

esT 
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COteuauU,  it  mnat  nlM  Btate  the  particulars  nod  Talne  of  the 
real  and  persoaal  property,  and  the  Hiuoiuit  of  the  income  of  th^ 
iufaut  or  incompetent  person;  the  diapositloQ  which  hss  been 
made  ot  his  petHoual  property,  and  au  accouut  of  the  debts  or  de- 
mands, if  an;,  existing  agatnst  his  estate.  lu  the  cQse  abore 
opecified  where  the  application  Is  made  for  the  sale  of  au  no- 
divided  Interest  of  the  infant  or  incompetent  pecsoD,  the  petition 
ciust  State  the  particulars  and  value  of  the  real  property  in  re- 
spect to  which  a,  sale  ts  desired. 

L.  liSa,  cii.  su.   s«e  fiul*  ss. 

I  23S1.   [Am'd,  18B8.I    Bond  ot  commlltee  at  Inuntlc,  etc. 

An  application  to  sell,  mortgage,  or  lease  real  property,  or  aa 
interest  in  real  property,  of  a  lunatic,  idiot,  or  Uabituiil  drunkard, 
cannot  be  grunted,  unless  a  committee  of  his  property  has  been 
oppoiuted.  Upon  such  an  application,  if  it  is  made  by  the  com- 
mittee, the  court  must  make  un  order,  directing  him  to  file  with 
the  clerk,  a  bond,  in  such  n  form,  in  such  an  amount,  aiul  with 
such  sureties,  as  it  directs,  conditioned  for  IJic  foithrul  dlschargo 
of  his  trust;  for  the  paying  over  and  investing  of,  uud  accounting 
for,  ait  money  leceived  by  him  iu  the  special  proceeding,  according 
to  the  direction  of  any  court  having  authority  to  give  directions  in 
the  premises;  and  foe  the  obserrance  of  the  directions  of  the 
court,  in  relation  to  the  trust.  It  (he  application  is  made  by  any 
other  person,  nn  order  must  be  made  thereupon,  requiring  the 
committee  to  show  cause  why  he  sbonld  not  file  such  a  boud. 
If,  after  hearing  the  committee,  the  court  is  of  opinion,  that 
there  is  probable  cause  for  granting  the  application,  it  may  make 
an  order,  requiring  the  committee  to  file  such  a  bond;  or,  if  the 
committee  so  electa,  or  fails  to  file  the  bond  as  directed  in  the 
order,  It  may  appoint  a  suitable  person  to  be  the  special  guar- 
dian of  the  incompetent  person,  with  respect  to  the  proceedings; 
who  must  thereupon  file  auch  a  bond.  Where  an  application  is 
made  to  release  nn  inchoate  tight  of  dower,  application  must  be 
made  by  the  husband  of  the  lunatic,  idiot  or  habitual  drunkard 
and  may  be  made  before  or  after  a  committee  has  been  ap- 
pointed. The  court  may  appoint  the  husband  special  guardian, 
and  be  mast  file  a  bond  as  herein  providecl. 


I  2aB2.   [Am'd,  1803.]    Id.i  of  Bnardlun  ot  Intant. 

L'pon  :in  application  lo  sell,  wortguHe  or  lease  real  property  ot 
an  interest  in  real  property  of  aa  infant,  the  court  must  appoiot 
a  suitable  person  to  be  the  special  guardian  of  the  infant  with 
respect  to  the  proceeiilngs,  who  must  thereupon  file  with  the 
clerk  n  Ixind  us  prescribed  in  the  la^t  section.  Any  trust  com- 
pany nuthorizMl  by  (he  laws  of  (hia  st.ite  to  net  as  general  guar- 
dian of  the  estate  of  an  infant  without  giving  security  may  be  ap- 
pointed sucb  special  gnardlnn  and  in  such  case  the  court  In  the 
ord^r  of  appointment  may  dispense  with  the  glviiig  and  &Ung  ot 
anf  such  bond. 

L.  1893,  rh.  ZCS.  Be«  1  ITS, 

I  235it.  Bond)  how  proBeeated. 

Upon  a  breach  of  the  condition  of  a  bond,  given  as  prescribed 
In  either  of  the  last  two  sections,  the  court  must  direct  it  t9  be 
prosecuted  for  the  benefit  of  the  person  injured. 
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I SSM.  [Aai'd,  1808.1    B*teB«>«e  to  laaalr*  Into  tke  >p»»- 

Upou  Uie  prewntation  of  the  netltion,  and  tbe  filiog  of  the  bond, 
rhere  the  Sling  ot  auch  a  bund  ehuil  be  uiswMiirf,  the  court 
lust  in&lie  aa  order  atipointing  a  lultable  peraon  a  referee  to  in- 
Hire  into  tUe  mcrils  of  the  miplication.  The  referee  must  er- 
uiiue  into  the  truth  ot  tbe  nlU'^iitlona  ot  the  [Ktition;  hear  tb» 
llegatiooB  and  proofs  of  alt  peruonn  inlecested  in  the  property,  or 
theiwiie  intereated  In  the  appltcatlon;  and  report  bla  oplnloD 
lereupon,  together  with  the  teBtimony,  with  all  couvenient  speed. 
L.  ISA.  th.aK.atn  Bol*  H. 
I  X3SB.  [Am'd,  18V8.]    Final  order. 

Upon  the  tHing  of  the  referee's  report,  and  after  einmlnlog 
ito  the  matter,  the  conrt  must  make  a  final  order  upon  the 
Kilication.  In  a  proper  case  a  final  order,  coDhrmiDg  the  ret- 
■ee's  report,  must  direct  that  the  real  property  or  term,  estate  or 
lier  interest  in  real  propertr  or  a  part  thereof  or  an  inchoate 
gbt  of  dowei  therein,  as  is  neceBSary,  or  aa  justice  requires,  be 
ortRBged,  let  for  a  term  ot  yeara,  sold,  released  or  conveyed  by 
«  special  guardian,  appointed  aa  prescribed  In  this  title,  or  by 
e  committee  of  the  property  of  the  Innattc  or  other  incompetent 
Tson.  The  final  order  must  also  contuiu  such  direction!,  re- 
ecting  the  time,  manner  and  conditions  of  the  sale,  release  4W 
uveyance  directed  thereby,  as  the  court  thinks  propert  to  insert 


23B6.  [Aas'd,  1S8S,]   Report  of  B«Ie,  etc  . 

Before  a  sale,  mortgage,  release,  or  lease  can  be  made  pursuant 
the  final  order,  the  apeirlel  guardian  or  the  committee  mnst 
ter  into  an  agreement  therefor,  subject  to  the  approval  of  the 
art;  and  muat  report  the  agreement  to  tbe  court  under  oatb. 
ion  the  conHrmatlon  thereof  by  the  order  of  tbe  court,  be  must 
ecute,  na  directed  by  the  court,  a  deed,  mortgage,  release  or 
se.  Where  the  final  order  directs  tbe  execution  of  a  couTey- 
ce  In  the  first  Instance,  for  the  purpose  of  fulfilling  a.  contTact, 
because  the  property  ia  held  by  way  of  mortgage,  or  In  trust  . 
y,  tbe  guardian  or  committee,  executing  the  conveyance,  mast 
•ort  the  conveyance  to  the  court,  under  oath. 
ISM.  eta.  ess. 

aSBT.  CertelB  Mloa,  etc.,  proliiblt*d. 

teal  property,  or  an  Interest  in  real  property,  shall  not  be 
i.  leased,  or  mortjtaged,  as  prescribed  in  this  title,  contrary 
the  i>rovisions  of  a  will,  by  which  It  was  devised,  or  of  a  con* 
ance  or  other  Instrument,  by  which  it  was  transferred,  to 
iofant  or  Incompetent  person. 

aSBS.  (Am'd,  1S8S.]    KfTeot  of  eoaTeyKaoF,  rttt. 

deed,  mortgage,  release  from  inchoate  right  of  dower,  or 
le,  made  in  good  faith,  aa  prescribed  in  this  title,  either  upon 
nppIICBtlOD  in  behalf  of  the  infant  or  an  incompetent  persoD, 
ranraant  to  the  directions  containM  In  a  judgment  rendered 
Inst  him,  has  the  aame  validity  and  effect,  bb  if  eiecnted  by 
peraon.  In  whose  behalf  it  was  expented.  and  as  if  tbe  infant 
:  of  full  axe  or  the  lunatic,  idiot,  or  habitual  dmnkard  was  oil 
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iouDi]  luiiid  and  Mmpeteut  to  manage  his  or  her  affairs;  and  a 
release  o(  an  inchoate  ri^ht  of  dower  na  authorized  by  this  title 
ahall  have  the  same  effect  a«  if  the  wife  had  joined  with  the  liuft- 
baud  in  a  deed  or  couve^ance  uf  the  property  affected  thereby 
and  had  duly  acknowledge  the  same  In  the  manner  required  by 
law  tu  pane  the  estate  of  married  women. 

L.  1803,  cU.  838. 

I  SSBO.  [Am'd.  1803.1    I'roeecdn  o(  aale  daened  real  »««»- 

A  sale  ot  real  property,  or  of  ao  intereat  to  real  property,  of  an 
infant  or  mcompeteut  person,  made  ob  prescribed  iu  this  title, 
does  not  give  to  the  infant  or  IncompeteDt  person,  any  other  or 

rater  interest  in  the  proceeds  of  the  sale,  than  he  or  she  had 
the  property  or  interest  sold.  Those  proceeds  are  deemed 
property  of  the  same  nature,  as  the  estate  or  Interest  sold,  until 
the  infant  nrrives  at  full  age,  or  the  incompetency  is  reinoTed. 
If  the  infant  should  die  t)efore  arriving  at  full  agp,  or  the  iBCom- 
petent  person  should  die  before  the  incompetency  is  removed  not 
leaving  any  persoual  property  or  not  leaving  sulGcient  personal 
property  to  pay  funeral  expenses  and  eipenses  that  may  be  De<:e9- 
sary  or  uecesRarily  incurred,  then  in  either  or  each  case  the  pro- 
ceeds are  to  be  dceroed  personal  property  bo  far  as  may  be  necea- 
sary  to  pay  the  funeral  and  olhcr  necessary  ezpenites.  The  pro- 
ceedH  are  to  lie  paid  upon  order  of  the  surrogate's  court  or  court 
having  juriRdiction  of  tlie  estate  of  the  deceased,  to  an  adminis- 
trator appointed  by  the  surrogate  to  administer  upon  decedent's 
estnto,  nnd  nfter  paying  all  fimcral  expenses  and  expenses  of 
administration  ana  any  Indebtedness,  the  remainder,  it  any 
there  be,  shall,  upon  the  order  of  the  surrogote.  be  paid  Into  the 
hands  of  the  trustee  who  held  the  same,  to  be  distributed  as 
the  law  directs.  This  act  Is  to  include  the  said  proceeds  of  any 
Infant  or  incompetent  person  that  has  died  prior  to  this  amentt- 
ment,  the  proceeds  now  remaining  iu  the  hands  of  a  trustee. 

I  3S00.  lafanl  deemed  &  ^ard  of  ronrl. 

From  the  time  of  the  filina  of  n  petition,  by  or  in  behalf  of  an 
inrnnt.  prayinic  tor  an  order  directing  a  conveyance,  or  a  sale. 
mfirtjTHgL',  or  lease  of  his  real  property,  or  of  an  Inler^t  in  real 
proiierty,  the  infant  Is  considered  a  ward  of  the  court,  with  re- 
spect to  that  real  property  or  interest,  and  the  income  and  pro- 
ceeds thereof. 

I  SSdl.  [Am'd,  1893.]     DlMpOBltloa  of  proeceda)  aoaonatlac. 

The  court  must,  by  order,  direct  the  disposition  of  the  proceeds 
of  such  a  snle,  mortgaKe  or  lease.  It  must  direct  the  luTestment 
of  any  portion  thereof  belonging  to  the  infant  or  Incompetent 
person,  which  is  not  needed  for  the  payment  of  debts,  or  the 
safe  keeping,  or  the  immediate  maintenance  and  education,  of 
himself  or  his  famil.v.  cr  for  the  preservafinn  or  Improvement  of 
his  resl  property  or  his  inlerest  in  real  properly.  It  mntt  reqnire 
a  report  tinder  oath,  of  the  disposition  and  investment  thereof, 
'  to  be  mnde  as  soon  ns  nrncticable.  and  mnst  compel  periodical  ac- 
eonnts  to  be  renderi^d  thereafter,  by  each  nerson.  who  In  intmsted 
with  the  proceeds,  or  any  part  thereof.  Where  an  inchoate  rltfht 
of  dower  is  releiised  as  preserilied  in  this  title.  Ihe  court  aWl 
make  an  order  requiring  one-lhird  of  the  amount  realised  on  the 
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•«le  of  the  prtqiertr  to  wUcb  the  iQcboata  right  of  dower  at- 
tscbeU  to  tic  inrcBtcd  b;  the  epvci&l  guariliao,  or  paid  into  the 
court  to  l>c  held  Tor  tlic'beuetit  of  the  huBbund  duriiiK  bla  Ufa 
and  upoD  Ilia  deutb  far  the  benefit  of  the  wife  during  her  life,  or 
the  court  muy  direct  said  uiuouut  to  be  paid  to  tbe  huibacd  upon 
his  fiviug  a  boud  in  the  peuolt;  of  at  least  double  (be  amouot  ao 
received  for  such  rclt^BBe,  with  at  least  two  auretiea,  who  aball 
justify  ID  double  the  amount  of  such  penalty  conditioned  for  tW 
repELyment  ub  tbe  court  eball  direct  by  hia  executors  oi  admlnis- 
tratora  oC  Buch  amount  upon  the  death  of  the  haaband, 

K  IBM,  cb.  839.  ~iZ^:Lt_  -■7-«*.'<i«^    S-'^a^S^ 
■    I  asaa.  FKrtlennir  eataleai  whea  Inelndcd  la  sale. 

Where  the  real  property,  or  the  egtnte,  term  or  other  Intereat 
In  real  property,  directed  to  be  sold,  ia  subject,  absolutely  or 
contingently,  to  a  right  of  doner,  or  an  estate  for  lite,  or  Is 
subject  to  nn  estate  for  years.  In  the  whole  or  any  part  thereof, 
the  person,  bavlog  the  prior  right  or  estate,  may  manifest  Id 
writing  hia  conHcnt,  either  to  receive,  from  the  proceeds  of  the 
tale,  B  gross  sum,  to  be  fixed  according  to  the  principles  of  law 
Applicable  to  annnitles,  in  sntisfaction  of  his  right  or  estate; 
or  to  have  a  proportionate  share  of  the  proceeds  of  the  sale  In- 
Teated,  and  the  interest  thereof  paid  to  him,  from  the  time  of 
the  Investlnent,  or  of  the  commencemciit  of  bis  right  or  estate, 
ns  justice  requires,  until  the  determination  of  his  right  or  estate. 
Upon  filing  the  consent  with  the  clerk,  the  final  order  may, 
fn  the  discretion  of  the  court,  direct  a  sale  of  the  entire  property, 
to  which  the  right  or  estate  attaches.  In  such  a  case,  the  court 
must,  after  the  sale,  ascertain  the  Talue  of  the  right  or  interest 
of  the  person  so  cousentlne:  and  the  final  order  must  either  direct 
the  payment,  from  the  proceeds  of  the  sale,  of  the  Kross  Hum  so 
ascertained  ns  the  vnine,  or  the  inventment  of  a  jhst  proportion  of 
the  proceeds,  nnd  the  payment  to  him  of  the  interest  thereof. 
But  such  a  gross  fnm  shnll  not  he  paid,  nor  shnll  nuch  an  invest- 
ment  be  mode,  until  nn  eflectiinl  relenBe  of  the  richt  or  estate  of 
the  person  so  consenting,  piecuJed  to  the  gatisfneHon  of  the  court, 
and  duly  acknowledged  or  proved,  nnd  certified,  in  like  manner 
Bs  n  deed  to  be  recorded  In  the  county,  has  been  filed  with  the 
clerk. 

2  R.  S.  196,  ii  IRI.  182  It  BiliD.  !IHI:  L.  IBM,  cb.  «1T  (0  Edm.  283,  »*): 
L.    I8T4.  eta.   4M.  it  13,   ID,   la  (S  Edm.   032). 

I  uses.  lA.t  ivli»  belonslBC  to  Intnat,  etc 

Where  the  interest  of  the  infant,  or  of  the  lunatic  or  other  In- 
competent person,  consists  of  a  right  of  doner,  or  an  eslnte  for 
life,  or  for  yenrs,  the  final  order  may  authorize  the  special  goar- 
dian  or  committee  to  Join,  with  the  person  or  persons  holdinz  the 
reverstonHry  estate,  in  a  conTpyance  of  the  property  to  which  the 
Interest  nttnches,  so  as  to  retease  the  right  of  doner,  or  fully 
convey  the  particular  estate,  on  receiving,  from  the  proceeds  of 
the  Bale,  a  gross  sum.  In  satisfaction  of  that  interest,  or  a  propor- 
tionate part  of  the  proceeds,  to  be  Invested  until  the  determination 
of  the  particular  estate:  and,  in  either  cnae,  to  be  ngcrtained  a» 
prescribed  In  the  Isst  section.  Where  a  proportion  of  the  proceeds 
Is  BO  received  by  the  cuardian  or  committee,  for  InTPstment,  the  . 
final  order  must  rrovidp  for  the  Investment  thereof,  nntil  the 
determlnatton  of  the  partirnlnr  estate;  and  tlieu  for  the  payment 
thereof  to  tiie  person  entitled  thereto. 
41  Ml 
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I  3894.  Dcbta  of  lataBt,  etc.,  to  k«  paid  ««awllr. 

In  the  applicB-tioD  of  moner,  ariBliiK  from  a  sale,  mortgBfre  or 
le«k«e.  made  for  the  parpoae  of  paying  debts,  oa  prescribed  la 
thlB  title,  the  BpecinI  guardian  of  ttie  infant,  or  Ibe  committee  of 
the  property  of  the  Incoapeteut  persoa,  muit  pay  all  debts,  In 
equal  proportion,  withoat  EiTinR  a  preference  to  a  debt  founded 
npon  a  Bpecinlty,  or  upon  which  judgment  haa  beea  talten. 

S  B.  8.M,  i  1        ~       ""     "       "  """ 
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ARBITRATIOMR 
TUTUE  VUi. 

ArbUration*. 

irbitntlan  c«DiK>t  b*   mad*. 


Id  bow  •Dtcrad.    Oosta. 

i  /ndCijitat ;  boir  uatontA, 

■  dtatb,  lame;,  «tc.;  pnwcedlDCi  IlKmpoa. 

23S4i  Usbliiiiof  urv  "B"  KWkH. 
""-    ■■-lufion   oftecoierj   igiUut  blm. 


either  bb  prescribed  in  this  title  or  otlierwiee,  in  either  of  the 
followinff  caaea: 

1.  Wbere  one  of  the  parties  to  the  controTerBy  te  an  Infant, 
or  a  person  Incompetent  to  manage  bia  affaire,  bj  reason  o(  InnacVi 
idiocy,  or  habitual  druDlienueBA. 

2.  Where  the  controverBy  arises  respectiog  a  claim  to  an  «•- 
tate  In  real  property.  In  tee  or  <or  life. 

But  where  i  person,  capable  of  entering  into  a  ■ubmiaaioii, 
has  knowinglj  entered  into  the  Bame  with  a  person  Incapable 
of  30  doing,  as  prescribed  in  subdiTiaton  first  of  tliia  section,  the 
objection,  on  the  ground  of  incapacity,  can  be  taken  only  in  be- 
balf  of  the  person  bo  incapacitated.  And  the  second  subdivision 
of  this  section  does  not  prevent  the  sabinisHioQ  of  a  claim  to  an 
estate  for  rears,  or  other  interest  for  a  term  of  years,  or  for  one 
year  or  less.  In  real  property;  or  of  a  controvprsy  respecting  the 
partition  of  real  property  betn-een  joint  tenants  or  tenants  in 
common;  or  of  a  controversy  reipectlng  the  boundaries  Of  land^ 
or  the  admeasurement  of  dower. 
S  R.   8.  HI,   M  1   ■nd  2  <2   Bdm,   BW). 


I  SS68.  'WbKt  eoMtrorersiM  nsay  be  anbBiUteA,  Had  Iiow. 

Except  as  otherwlae  prescribed  In  the  last  section,  two  or  more 
persons  may,  by  an  Instrnment  in  writing,  duly  acknowledged 
or  proved,  and  certified,  in  like  manner  as  a  dped  to  be  recorded, 
submit  to  the  arbitration  of  one  or  more  arbitrators,  any  contro- 
versy, existing  between  them  at  the  time  of  the  submission,  which 
might  be  the  subject  of  an  action.  They  tuny,  in  the  submission, 
agree  that  a  judgment  of  a  court  of  record,  specified  in  the  In- 
stmment,  shall  t>e  rendered  upon  the  award,  made  pursuant  to 
the  BubmiesioD.  If  the  supreme  court  Is  thus  specified,  the  atib- 
mission  may  also  specify  the  connty  fn  which  the  JDdgment  shall 
be  entered.    If  It  does  not,  the  jndgment  may  be  entered  in  any 

la.,  part  of  I  1  and  I  B.  ^^ 
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{  XSST.  Appointment  of  a4«tttonnl  nrbltrfttor,  or  iiiui>lr«. 

Where  a  siibmiaaioii  is  made  as  prescribed  In  this  title,  an  addi- 
tional arbitrator  or  ao  umpire  cannot  be  selected  or  appointed,  lui- 
JesB  the  Hubmiesiou  expressly  so  provides.  Where  a  BUbmiiwton. 
made  either  as  prescril>ed  in  tbii  title  or  otherwise,  provides  that 
two  or  more  arbitratora,  therein  deaignated,  maj  select  or  ap- 
point a  person  as  an  additional  arbitrator  or  as  an  umpire,  the 
•election  or  appointment  must  be  in  writing.  An  additional  arbi- 
trator or  umpire  must  ait  with  the  original  arbitrators  upon  the 
hearing.  It  testimon;  baa  been  taken  before  his  selection  or  ap- 
pointment, the  natter  must  be  reheard,  nnlesa  a  rehearing  !■ 
waived  in  the  submisBion,  or  bj  the  Bubsequeut  written  cooaeul 
of  the  parties,  or  their  attorners. 

I  2S6S.  Time  for  IicarlBVt  ■djonrnment,  ate. 

Subject  to  the  terms  of  the  snbmisilon.  If  eoy  are  spedfied 


therein,  the  aroitratora,  selected  aa  described  in  this  title, 
appoint  a  time  and  place  for  the  hearing  of  the  matten.  _ 
mltted  to  then.;  and  must  cause  notice  tnereof  to  be  given 


each  of  the  parties.  They,  or  a  majority  of  them,  may  adjoum 
the  hearing  from  time  to  time,  upon  the  application  ot  either 
party,  for  good  canse  ahowu,  or  upon  their  own  motion;  bat  not 
beyond  the  day  fixed  in  the  snbmiseioa  for  rendering  their  award, 
aniesi  the  time  so  fixed  is  extended  by  the  written  consent  of  th« 
parties  to  the  BubmiBsiou,  or  their  attorneys. 
S  B.  B.  (Ml.  i  S. 

I  S888.  Arbttrnlora  to  bo  airon. 

Before  hearing  any  testimony,  arbltratorg  selected  either  aa 
prescrilied  in  this  title  or  otherwise  must  be  sworn,  by  an  offlcer 
designated  In  section  842  of  this  act,  faithfully  and  fairly  to 
hear  and  examine  the  matters  in  controversy,  and  to  make  r. 
JTut  award,  aceordini;  to  the  best  nf  their  understanding;  unless 
the  oath  Is  waived,  by  the  written  consent  of  the  parties  to  the 
submission,  or  their  attorneys. 

Id..  I  t,  ind  part  at  I  S. 

I  aSTO.  AttendKBoe  of  wttneMea,  etc 

The  arbitrators,  selected  either  as  preacribed  lo  thia  title,  or 
otherwise,  or  a  majority  of  them,  may  require  any  person  to 
attend  before  them  as  a  witness;  and  they  have,  and  each  of 
thera  has,  the  same  powers,  with  respect  to  all  the  proceedings 
before  them,  which  are  conferred,  by  the  provisions  of  title  second 
t>f  chapter  ninth  of  this  act,  npon  a  board,  or  a  membw  of  a 
board.  auUiorised  by  law  to  hear  testimony. 

Id.,  I  >.  iDd  part  ot  I  B. 

I  23T1.  All  the  nrbltrnton  to  meet)  vrheu  majority  MBr 
nvru-il.    Fees. 

All  the  arbitrators,  delected  as  preacribed  in  this  title,  moat  meet 
together,  and  hear  all  the  sllegnttoni  and  proofs  of  the  parties; 
but  an  award  by  a  majority  of  them  la  valid,  unless  the  concur- 
rence of  all  I::  expressly  required  in  the  submlsslOTi.  tJnIesi  It  ta 
otherwise  expressly  provided  In  the  anbrniasion,  the  award  BMV 
require  the  payment,  by  either  party,  of  the  arbitrators'  tea,  not 
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laSTX.  Awardi  t«  ftc  «atl>»Hmted,  etc. 

To  pDtitle  the  Rward  to  be  enfoived,  as  preBcribed  in  this  tltlp, 
it  mast  be  in  writing:  and,  within  tbe  time  limited  In  the  fiubmis- 
bIod.  if  any,  suiixoribod  by  tbe  arhitrntorn  making  it;  nckimwl- 
edged  or  proved,  and  eertifled,  in  like  manner  an  a  de<M3  to  be 
recorded;  and  eitlier  filed  in  the  ofllce  of  the  derk  of  the  eonrt, 
in  which,  by  the  submiaaion,  judgmeDt  is  authorized  to  be  en- 
tered upon  the  award,  ot  delivered  to  one  of  tbe  partiei,  or  his 
attorney. 

Id.,  I  a,  ud  pu-t  or  I  ». 

f  Z3T8.  notion  to  couBrin  nvrard. 

At  nnf  time  within  one  year  after  tbe  award  in  made  ns  pre- 
.  scribed  in  the  laat  section,  any  party  to  the  submisBion  may  ap' 

eiy  to  tbe  court,  specified  in  the  submisiion,  tor  an  order  confirm- 
ig  tbe  award:  and  thereupon  the  court  must  grant  Eiich  an  order, 
unless  the  award  is  vacated,  modiBpd  or  corrected,  as  preacrilfed 
in  the  neit  two  Bcctions.  Notice  of  the  motion  must  be  serred, 
upOD  the  adverse  party  to  the  HUbmiesion,  or  his  attorney,  ns 
prescribed  by  law  for  service  of  notice  of  a  motion  upon  an  attor- 
ney in  an  action  in  tbe  same  court.  In  the  snpTeme  court,  the 
tnotiOD  mnst  be  made  within  the  Judicial  district,  embradnir  tbe 
coantr  where  the  judgmeDt  is  to  be  entered. 

Id.,  nnutsftr  oC  I  9. 

IX3T4.  Id.)  to  TBCkte  >TTaFa. 

In  either  of  the  following  cases,  tbe  court,  specifled  in  the  sub- 
mission, mnst  make  an  order  vacntlng  the  award,  upon  the  appU- 
catioii  of  pHher  party  to  the  submission: 

1.  Where  the  award  was  procure<l  by  corruption,  fraud,  or  other 
nndoe  means.  ' 

2.  Where  there  was  evident  partiality  or  corruption  in  the  arbi- 
trators, or  either  of  them. 

3.  Where  the  arbitratore  were  tinilty  of  miacondnct,  in  refusing 
to  postpone  tbe  heariuK,  upon  Bumcieut  cause  sbowu,  or  iu  refus- 
ing to  hear  evidence,  pertinent  and  material  to  the  controversy ; 
or  of  any  other  misbehavior,  by  which  the  rights  of  any  party 
have  been  prejudiced. 

4.  Where  the  arbitrators  exceeded  their  powers,  or  so  imper- 
fectly expcnted  them,  that  a  mutual,  final,  and  definite  award, 
npon  the  Kubject-m alter  submitted,  whs  not  made. 

Where  an  award  is  vacated,  and  the  time,  within  which  the 
KnbmiiiBion  rei^nires  the  award  to  be  made,  has  not  expired,  the 
court  may.  In  its  discretion,  direct  a  rehearing  by  the  arbitrators. 

Id..  1  in,  iDd  p.rt  of  I  13. 

128TB.  Id.|  Is  K»dlfy  or  eorrrct  awArd. 

In  either  of  the  tollowinK  cases,  the  court,  specified  in  the  sab- 
mission,  must  make  an  order  modifying  or  correcting  Ihe  award, 
DPMI  the  api^icatltMi  or  either  party  to  tbe  submisalon: 

1.  W&ere  there  was  an  evident  miscalculation  of  figures,  or 
an  evident  mistake  in  tbe  description  of  any  penon,  thing,  or 
property,  referred  to  in  tbe  award. 
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2.  Where  the  arbitratoro  hsTe  awdrded  npon  a  matter  not  aab- 
mitted  to  them,  aot  affecting  the  merit*  of  tlie  dec^ion  upon 
tbe  matters  submitted. 

3.  Wbere  tbe  award  is  imperfect  In  a  matter  Of  tota,  not 
affecting  tbe  merita  of  tlie  controT^B7,  and  it  it  tmd  bMB  a 
referee's  report,  tbe  defect  could  hare  been  amraded  oc  diare- 
garded  bj  the  court 

Tbe  order  may  modify  and  correct  tbe  award,  so  aa  to  aSect 
tbe  intent  tbereof,  and  promote  Justice  l>etmeen  Uke  parties, 
2  R.  B.  541,   II  11  and  13. 

i  asTA.  Hollonst  wkem  to  be  made. 

Notice  of  a  motion  to  vacate,  modif;  or  correct  an  award,  must 
be  nerved  upon  tbe  adverse. puitr  to  the  sabmlealon,  or  bis  attor- 
ney, within  three  months  aitpr  ihc'  award  is  filed  or  d^vered, 
as  preRcribed  by  law  for  service  of  i.itice  of  a  motion,  upon  an 
attorney  in  nn  action.  For  the  purposes  of  the  motion,  any  jud^e^ 
who  might  make  an  order  to  stay  the  proceedings,  In  an  Rction 
brought  in  the  snme  court,  may  make  an  order,  lo  be  served  with 
the  notice  of  motion,  staying  tbe  proceedings  of  the  adverse  par^ 
to  enforce  tbe  a<n':ird. 

Id.,  I  12. 

I  S87T>  Ooata  ob  T«o«tl*a  award. 

Wbeti!  the  court  vacates  an  award,  coats,  not  exceeding  twenty- 
five  dollam  and  diabiiraementa,  may  be  awarded  to  the  prevBitlnlt 
party;  and  the  payment  thereof  may  be  enforced,  in  like  n  " 
as  tbe  payment  of  costs  upon  a  motion  in  an  action. 


I  8378.  jBdKmeBl  Ob  avrBrdi  -whea  BBd  bavr  f^mtwrvt, 
Ooita. 

Upon  the  grauting  of  an  order  confirming,  modifying,  or  correct- 
ing an  award,  judgment  :nay  be  entered  in  conformity  there- 
with, as  upon  a  referee's  report  in  an  action,  except  aa  1::  other- 
wise  prescril>ed  in  this  title.  Costs  of  tbe  application,  and  i):"  the 
proceedings  subsequent  thereto  not  exceeding  twenty-five  dotlara 
and  disbursements,  may  be  awarded  by  tbe  court,  in  its  discre- 
tton.  If  awarded,  the  amonnt  thereof  must  be  included  In  the 
Judgment. 


I   asro.   JndviBeBt-rolI. 

Immediately  after  entering  judgment,  the  clerk  must  attach 
totrether  nod  file  tbe  following  papers,  which  constttnte  the 
Judgment-roll: 

-  1.  The  mihmlBBlon;  the  selection  or  appointment.  If  any,  of  an 
additional  arbitrator,  or  umpire;  and  each  written  extension  of 
*be  time.  If  onv,  witbln  which  to  make  tbe  award. 

2.  Tbe  award. 

S.  Each  notice,  affidavit,  or  other  paper,  used  npon  an  appH- 
c&tlon  to  confirm,  modify,  or  correct  the  award,  and  a  COJQ'  ot 
each  order  of  the  court,  upon  sncli  an  appUcation. 

4.  A  dopy  ot  the  judgment  '' 


.oogic 


c  17,  t.  8  ABBITRATI0N8.  gg  9880-88 

The  jndgiuent  luiy   be  docketed,   bh  if  It  was  rendered  in  an 
£  B.  S.  Ml,  I  IS,  ind  pan  of  |  IS,  *n'<I. 
f  aatMt.  Bflect  of  l«dcmemt|  bo^  eafar«e«. 

The  judgmeDt  so  eatered  bas  the  same  furoe  a  oil  effect,  in 
■II  respects,  as,  and  is  subject  to  all  the  provisiona  of  law  relat- 
ing to,  a  judxment  in  an  action;  and  it  tuHj'  be  enfurcod,  as  if  ft 
had   been    rendered   in    an   action   in   the   conrt   in   which   It   ia 

Id.,  part  of  I  le.    See  i  liTO,  tnit;  •!».  H  ISM  *iid  124t. 

I  SKI.  Ap»e>I. 

An  appeal  may  be  taken  from  an  order  vacating  an  nward.  or 
from  a  Judgment  entered  upon  an  award,  as  from  an  order  or 
judgment  in  an  action.  The  procecdingu  upon  such  an  nppeHl, 
Including  the  judgment  thereupon,  and  the  enforcement  of  the 
judgment,  are  governed  bj  the  provisions  of  chapter  twelfth  of 
this  act,  as  far  as  thej  are  applicable. 

U.,  H  le,  n,  20  and  2],  iin'd. 

I  aasa.  B*«ct  of  party'*  4c«tb,  i>a*cr.  etc.i  pr«eeedlaKB 
tbeF«ap*a. 

The  death  of  s  part;  to  a  snbmission,  made  either  as  prescribed 
in  this  title  or  otherwise,  or  the  appoiuiment  of  a  committee  of 
the  person  or  property  of  such  a  party,  as  prescribed  in  title 
slxlh  of  this  chapter,  operates  as  a  revocation  of  the  submission, 
if  It  occtirs  before  the  award  is  filed  or  delivered;  but  not  after- 
wards. Where  a  party  dies  afterwards,  if  the  submissioD  con- 
tains a  stiiuilatlon.  authorizing  the  entry  of  a  judjEment  upon  the 
award,  the  award  may  be  confirmed,  vacated,  modified,  or  eor- 
reuted,  upon  tLe  application  of.  or  upon  notice  to.  bis  esucntor  or 
adtnhuitralOT,  or  a  temporary  admiuistrator  of  his  estate;  or, 
where  it  relates  to  real  property,  has  heir  or  devisee,  who  has 
succeeded  to  his  interest  in  the  real  projierty.  Whore  a  commit- 
tee of  the  property,  or  of  the  person,  of  a  party,  is  appointed, 
after  the  award  is  filed  or  delivered,  the  award  may  be  confirmed, 
vacated,  modified,  or  corrected,  upon  the  application  of,  or  no- 
tiee  to,  a  committee  of  the  property,  but  not  otherwise.  In  a  case 
apeciBed  in  this  section,  a  judge  of  the  court  may  make  an  order, 
extending  the  time  within  which  notice  of  a  motion  to  vacate, 
modify,  or  correct  the  award,  must  be  served.  Upon  confirming 
an  award,  where  a  party  has  died  since  it  was  Sled  or  delivered, 
the  court  must  enter  jndgment  in  the  name  of  the  original  party; 
and  the  proceedinga  thereupon  are  the  same,  as  where  a  party 
dies  after  a  verdict. 

1  23S8.  Revot^atlon  of  aabulailoa, 

A  submission  to  arbitration,  made  either  as  prescribed  In  this 
title  or  otherwise,  cannot  be  revoked  by  eitbet  party,  after  the 
allegations  and  proofs  of  the  parties  have  been  closed,  and  the 
matter  finally  submitted  to  the  arbitrators  for  their  decision.  A 
revocation,  when  allowed,  must  be  made  by  an  inslrnment  in 
writing,  signed  by  the  revoking  party,  or  his  aiithoriKPil  agent 
and  delivered  to  the  arbitrators,  or  one  of  them;  and  it  is  not 
necessary  In  any  ease,  that  the  instrnment  of  revocation  should 
be  DudeT  seal.  Any  party  to  a  submission  may  tbus  revoke  it; 
M7 


I  23iM-S6  ARBITRATIONS, 

■hether  he  is  a  sole  party  to  the  controversy,  o 


i  3HHt4.   Liability  at  party  irho  revakaa. 

Where  a  party  eipreRsly  revokes  a  submiaHion,  made  either  sa 
preset  ibed  in  this  title  or  otherwise,  nuy  other  party  to  the  sub- 
misaioD  may  mitiotaiu  an  action  against  him,  and  also  agaitist 
hia  surctlea.  If  any,  upon  the  submission,  or  auy  instrument  cot- 
lateral  thereto,  in  wbkh  action  the  plaintiff  may  recover  all  the 
costs  aod  other  expenpies,  and  alt  the  damagen.  which  he  has  in- 
curred In  prepnrJDK  tor  the  arbitration,  and  Id  itinHiir-Hnj  the 
proceedings  to  the  time  of  the  revocatiou.  ESther  of  the  arbi- 
trators may  recover,  in  an  action  against  tbe  revoking  party,  bis 
reasonable  fees  and  espenses. 
Id.,pvtot  HaandM. 

}  K)HB.  LlmKatloB  ot  reeOTery  BKBlDSt  blm. 

A  sura,  penalty,  forfeiture,  or  damages,  shall  not  be  recovered 
for  a  revocation  of  a  snbnuHsion  to  arbitration,  made  either  aa 

Creacribed  in  this  title  or  otherivise,  except  as  pteacribed  in  the 
lat  section:  notwithstanding  any  Ktipulated  damagee,  penalty,  or 
forfeiture,  expressed  iu  tbe  submission,  or  in  any  instrument  col- 
lateral thereto. 
iii.,i». 

1  miMe.  AppllMtloo  of  tbis  title. 

Thia  title  does  not  affect  any  right  of  action  in  affirmance,  dl»- 
affirmaDCC,  or  for  the  modification  of  a  aubmiBsinn.  mxde  either 
ai  prescribed  in  this  title  or  otherwise,  or  npon  an  instrument  col- 
lateral thereto,  or  upon  an  award  made  or  purportiiiR  to  be  made 
in  pursuance  thereof.  And,  except  as  otherwise  espressiy  pre- 
scribed therein,  thia  title  does  not  affect  a  snbmiBHion,  made  other- 
wise than  as  preacribed  therein,  or  any  proceedings  takien  pur- 
suant to  snch  a  submission,  or  any  instrument  collateral  thereto. 


D,g,t,ioflb,GoogIe 
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TITXJ!  IZ. 

Pioceedinga  to  foreclOH  a  auntgngo  by  advartiseoxAat, 

IBM  eta.  Ba.  I.   leoo,  bf  wblcli  ixirchmrr  1i  entitle  lo  certlBcil  evplci  ot 

■  aWivlti.l 
Sec.  2S8T.  Wb«D   murtgige  mar   be  foncloKd. 

2»8B.  Notice  or  ule;  bo»  tlreD. 

SSH9.  Id.;  boir  »n>d. 

3300.  Dnif  of  ntuDtr  dark. 

2S>1.  GonUDU  of  Ddlln  or  Bala. 

anKt.  Bale;  boir  poitpoued. 

1893-  Id.^  bow  GODilucteil, 

fln4.  UortiMB*!  ate-f  may  porchaa*. 

ind  ot  puUiic,  Hrrlng,  etc.,   lutlCM. 


I.  AOdaTtl 
r.  WhCD  0 


3400.  DMd  Mt 


L  Swsto  D 


0.  Apfllral 
r.  Onlufo 


It  tar  dlttttbiKloii. 
amnk  UBlUUciii  of  lait  taai  amloiii. 
34W.  AvpUvitlQIi  01  tlila  tlLle  to  moRcagea  to  tba  Suta. 

I  S3ST.  IVIieB  mumttft*  n'r  be  topectoacd. 

A  mortgage  upon  real  propert;,  situated  witbin  the  State,  con- 
taining therein  a  power  to  toe  morigitgee,  or,  an;  other  penou,  to 
•ell  tbe  mortgaged  property,  upon  default  being  made  In  a  con- 
dition or  the  mortgage,  may  be  foreclosed,  In  the  manner  pre- 
acribed  in  thia  title,  where  the  folluving  reqniaitea  concnr: 

1.  Defautt  has  b<'en  made  in  a  condition  of  the  mortgage, 
whereby  the  power  to  sell  has  become  operative. 

2.  An  action  hos  nut  been  brought  to  lecover  the  debt  aecnred 
by  the  mortgage,  or  auy  part  thereof;  or.  If  auch  an  action  haa 
been  brought,  It  has  been  dlBContiniied,  or  final  judgment  haa 
been  rendered  therein  against  the  plamtia,  or  an  execution,  issued 
npon  a  judgment  rendered  therein  in  faror  ot  the  plalotlB  haa  been 
returned  wholly  or  partly  unsatisfied. 

3.  The  mortgage  haa  been  recorded  in  the  proper  book  for  re- 
cording mortgages,  in  the  county  wherein  the  property  ia  alto- 
«ted. 

1  £.  S.  E4G,  II  1  and  2  f2  Bdm.   MM). 

I   M* 

The    , _,    _    _ 

notice,  in  the  following  manner,  that  thi'  mortgage  will  be  fore- 
closed, by  a  sale  of  the  mortgaged  property,  or  a  part  [hereof,  at 
a  time  und  plai'c  specified  in  the  notice; 

1.  A  copy  of  the  notice  must  he  published,  at  least  once  iu  each 
of  the  twelve  weeks,  Immediately  preceding  the  day  of  sale.  In  a 
newipoper  published  in  the  county  or  in  a  municipal  corporation 
ti  part  of  which  is  witliln  the  county  In' which  the  property  to  be 
•old,  or  a  part  thereof,  is  situated. 

L.  ISM,  cb.  780. 

2.  A  copy  of  the  notice  must  be  fastened  up,  at  least  eighty- 
four  days  before  the  day  of  xnle.  in  a  couspicuoua  place,  at  or 
near  the  entrance  of  the  building,  where  the  county  court  of  each 
county,  wherein  the  property  to  t>e  sold  is  situated,  is  directed  to 
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be  held:  or,  If  there  are  tno  or  more  such  buildlngB  In  the  aama 
county,  then  in  a  tike  place,  at  or  near  the  eatraDce  ul  the  baild- 
Ins  nearest  to  the  property;  or,  ia  the  city  and  countr  of  New- 
York,  Jn  a  Mke  place,  at  or  near  the  entroce  ot  the  bnQdlnf, 
where  the  court  ot  commoii  pleas  for  that  city  aod  coiintf  U 
directed  by  law  to  be  held. 

3.  A  copy  ol  the  notice  tnnBt  be  delivered,  at  least  eightr-Coar 
days  before  the  day  ol  sale,  to  the  clerk  of  each  coanv,  wberein 
the  mortKBRed  property,  or  any  port  thereof,  la  sitaateo. 

4.  [Am-d,  iDOO.i  A  eopy  Of  the  notice  mast  be  served,  as  pre- 
scribed In  the  next  section,  upon  the  mortgagor,  or,  If  be  is  dead, 
upon  his  exefulor  or  Bdministrator.  If  an  executor  or  admin- 
iHtrnlcir  has  been  appointed.  A  copy  of  the  notice  may  also  be 
sert'pd,  in  lihe  manner,  upon  a  subBoqiient  grantee  or  mortgagee 
of  Ihe  property,  whose  conveyHnce  was  recorded,  In  the  proper 
olHce  for  recording  it  in  the  county,  at  the  time  of  the  first  pub- 
lication of  the  notice  of  sale;  upon  the  wife  or  widow  of  tbe 
mortRHgor,  and  the  wife  or  widon  of  each  subsequent  grantee 
who»e  conveyance  was  bo  recorded,  then  having  aa  Inchoate  or 
vested  right  ot  dower,  or  an  estate  Id  diiwer,  subordinate  to  the 
lien  of  the  mortgage;  or  upon  any  person,  then  having  a  lien 
upon  the  property,  siibnequeut  to  the  mortgage,  by  virtue  of  a 
judgment  or  decree,  duly  d(K.'keled  in  the  county  clerk's  offlcc 
and  constituting  a  specific  or  general  lien  upon  the  property. 
The  notice,  specified  In  tbin  section,  mnst  be  enhscribed  by  the 
pemon  entitled  to  execute  the  power  of  sale,  unless  his  oame 
distinctly  appenrx  in  the  body  of  the  notice,  in  which  case  it 
may  be  subscribed  by  his  Hitorney  or  agent. 

t  2S8ft.  (Am'd.  IH8T.1     Id.)  how  aerved. 

Service  of  notice  of  the  sale,  as  prescribed  in  subdirlsion  fourth 
of  the  last  Hection,  must  be  made  as  follows: 

1.  Upon  the  mortgagor,  his  wife,  widow,  eiectitor,  or  Bdmin- 
istrator. or  a  subsequent  grantee  -of  the  property,  whose  convey- 
ance in  upon  retTird.  or  bis  wife  or  widow;  by  delivering  a  copy  of 
the  notii'p.  as  prescribed  in  article  first  of  title  first  of  chapter 
fifth  of  this  act.  for  delivery  of  a  copy  of  a  summons,  in  order  to 
make  personal  service  thereof  upon  the  person  to  be  served;  or 
by  leaving  such  a  copy,  addressed  to  the  person  to  be  served,  at 
lits  dwelling-house,  with  a  person  of  suitable  age  and  discretion 
at  least  fourteen  days  before  tbe  day  of  sale.-  If  said  mortgagor 
is  a  foreign  corporation,  or  being  a  natural  person,  he,  or  bis 
wife,  widow,  executor  or  administrator,  or  a  subsequent  ersntee 
nt  the  property  whose  conveyance  is  upon  record,  or  his  wife  or 
widow,  is  not  a  resident  ot  or  within  the  Slate,  then  service 
thereof  mny  lie  made  upon  them  in  like  manner  without  the  State, 
at  least  twenty-eight  days  prior  to  the  day  ot  sale. 

2.  I^pon  any  other  person,  either  in  the  same  method,  or  by 
depositing  a  copy  of  the  notice  in  the  post-otBce,  properly  inclosed 
In  a  postpaid  wrapper,  directed  to  the  nerson  to  be  served,  at  his 
plnce  ot  residence,  at  least  twenty-eight  days  before  the  day  of 
Bsle. 

Id.,  I  3.  iDi'd;  L.  ISeT.  eh.  flSS. 

f  aseo.  Dolr  of  coantT  elcrk. 

A  county  clerk.  1o  whom  n  copy  of  a  notice  Of  sale  Is  de- 
livered, as  prescribed  in  subdivision  third  ot  the  last  section  but 


17,  t.e  BY  adybrhsehent.  «^  tmi-m 

1^  mot  tethwttii  affix  It  In  b  book,  k«pt  ia  tiii  olKSe  for  ttiat 
iipcMe;  mnM  mAke  and  Bntwcribe  a,  minute,  at  the  bottom  ol  tlie 
pr,  of  tbe  time  when  he  received  and  affixed  it;  and  ouiit  Ind^ 
e  Dotlee  to  the  name  ol  the  mortgagoT. 

1  a  8.  Stf,  I  e  In  pirt,  ■■  un-d  br  L.  1W7,  cb.  SOS,  |  1. 
I  mUi  OoBtvnta  of  natlee  ot  Bale. 

fhe  notice  of  sale  mast  Bpecify: 

1.  The  namsB  of  tbe  mortgagor,  of  the  mortgagee  and  of  each 
dgnee  of  the  mortgage, 

t.  The  date  of  the  mortgage,  and  the  time  when,  and  the  place 
Kre,  it  is  recorded. 

I.  The  sum  claimed  to  be  dne  npon  the  mortgage,  at  the  time 
Jie  firat  publication  of  the  notice;  and,  it  ao;  som  secured  tor 
i  mortgage  is  not  then  due.  the  amouut  to  liecome  due  there- 


1.,  I  «. 
2392.   Balet   kow   poB(p*a*«. 

The  iale  ma;  be  poBtponed,  from  time  to  tjme.  Id  that  cnae,  a 
ttce  of  the  poMponement  must  be  pnbHahed,  ai  aoon  aa  prac- 
able  thereafter,  in  the  newapeper  <n  which  the  original  notice 
,B  pnblicliGd:  and  the  publication  of  the  original  notice,  and  of 
:h  Dotlt:;  of  pofltponement,  must  be  continued,  at  least  once  in 
!h  week,  until  the  time  to  which  the  sale  is  fiuallr  postponed. 
I-  I  B. 

23SB.  Id.;  kow  coadnetcd. 
rhe  sale  muBt  be  at  public  auction,  Id  the  daT-tlme,  on  a  day 
ler  than  gnnday  or  a  public  holiday,  in  the  count;  in  which 
^  mortgaged  property,  or  a  part  thereof.  Is  aituated;  except 
It,  wher?  the  mortgage  ii  to  the  people  of  the  State,  the  BOle 
y  be  made  at  the  Capitol.  If  the  prt^jerty  ponsiats  of  two  or 
re  distinct  farms,  tracta,  or  lots,  they  must  be  sold  separately; 
]  as  many  only  of  the  distinct  farms,  tracts,  or  Itta,  shall  be 
d,  aa  It  is  necessary  to  sell,  in  order  to  satisfy  the  amount  due 
the  time  of  the  sale,  and  the  eoBts  and  eipeosea  allowed  by 
''.  Bot  where  two  or  more  bnildiDga  are  situated  upon  the 
oe  city  h>t,  and  access  to  on«  is  obtained  through  the  other, 
y  must  be  sold  together. 
.,  I  a,  «n'a. 

SS94.  MoTttasee,  etc.,  may  parchaae. 

■he  mortgagee,  or  bis  aaaignee,  or  the  legal  representative  of 

ler,  may,  fairly  and  in  good  faith,  pnrdiaBe  the  mortgaged 

petty,  or  any  part  thereof,  at  the  sale. 

..  I  ». 

■89S.  BSecl  of  sale. 

.  Bale,  made  and  conducted  as  prescribed  In  this  title,  to  a 
chaser  in  good  faith,  is  equiTSlent  to  a  sale,  pursuant  to  Judg- 
"  '       □  action  to  foreclose  the  mortgage,  so  far  only  as  to  he 
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gage,  upon  whom  the  nodn  ot  tale  wa>  lerved,  as  preacribed  in 
thia  title. 

3.  Each  perBOD  eo  claimiiig,  whoae  aBsisDmeut,  mortgage,  or 
other  conve;aDce  was  nut  duly  recorded  iu  the  i^roper  book  foe 
recording  the  same  in  the  fuuiitr,  or  whoxe  judgmeat  or  decree 
wu  not  dnij  docketed  ia  tli^  count;  clerk's  oOice,  at  th«  tiqie 
of  the  delivery  of  a  copy  oC  Uie  notice  of  aaid  sale  to  tlie  clerk 
of  the  county;  and  the  executor,  admiuiatrator,  or  aaalgaee  of 
•uctt  ft  perBOD. 

4.  Brer?  other  peraoD,  claimiDg  under  a  elatator;  lien  or  In- 
cumbrance, created  aubaequeut  lo  the  niorignge,  attac^■- 

~   title  or  intereat  of  any  peraoii,  designatoU  in  either  o 
going  subdiviaionH  of  tbia  section. 

B.  The  wife  or  widow  of  the  morteagor,  or  of  a  auh»eqi»nt 
grantee,  upon  whom  notice  of  the  salL'  waa  served  rj  prescribed 

contingent  oi 

2  R.  8.  645,  I  S,  am-di  Ii.  1U2.  ch.  ZTT,  and  L.  ISM,  ch.  3M,  |  1  (4  Xdm. 
S36,  S08). 

I    S3S«.    AfllAsTlt   •!    Ml*,   ■■d    ot   poBtlBC,    ■eFTlnic,   ei«« 

An  affida'-it  of  the  sale,  stating  the  time  wh«n,  and  the  place 
where,  the  aale  was  maiJe;  the  Hum  bid  for  eaeh  diatinct  parcel, 
separately  aold;  and  the  name  o(  the  purchaaer  of  each  diBtinct 
parcel,  may  l>e  made  h;  the  peraon,  who  officiated  aa  aactianeer 
upon  the  sale.  An  affidavit  of  the  publication  rt  the  notice  of 
Bale,  and  of  the  notice  or  notice*  of  poBlponemeot,  If  any,  mey 
be  mode  by  the  publlaber  or  printer  of  the  newspaper  in  which 
they  were  published,  or  by  his  foreman  or  principal  clerk.  An 
affidavit  of  the  affixing  of  a  copy  of  the  notice,  at  or  near  th« 
entrance  of  the  proper  coart-house,  may  be  made  by  the  person 
who  BO  affixed  it,  or  by  any  person  who  asw  it  ao  affixed,  at  least 
etehty-foor  days  before  the  day  of  aale.  An  affidavit  of  the 
affl:tlng  of  a  cosy  of  the  notice  in  the  book,  kept  by  the  county 
clerk,  may  be  liiade  by  the  connty  clerk,  or  by  any  peraftn  i/ho 
anw  it  so  affixed,  at  least  p^bty-four  days  before  the  day  of 
aale.  An  affi<lavit  of  the  Hervioe  of  a  copy  of  the  notice  opon 
the  mortgagor,  nr  upon  any  other  person,  upon  whom  the  notice 
must  or  may  be  aerved,  may  be  made  by  the  person  who  made 
the  aervice.  Where  Iwo  or  more  distinct  parcela  are  sold  to  dif- 
ferent purchasers,  separate  affidnvils  may  be  made  with  respect 
to  each  giarcet,  or  one  aet  ot  affidavita  may  l>e  made  for  all  the 
parcels. 
Id..  I  e.  and  am-d  U  1844,  cli.  840;  L.  IHIT.  cb.  SOS,  ctnuolIdatM  «Dd  am-d. 

I  239T.  [Am'll,  lSf)2.]  n'hen  one  andsvlt  anflleeii  printed 
notice  to  be  aBneved* 

The  matters  required  to  be  rontained  in  any  or  all  of  the  affi- 
davita,  Bpocified  in  the  last  section,  may  be  contained  In  one 
affidavll.  where  the  same  person  deposes  with  respect  to  them. 
A  printed  copy  of  the  nolice  of  sale  must  be  annexed  to  each 
affidavit:  and  n  printed  copy  ot  ench  notice  or  postponement  muat 
be  annexed  to  the  atriilnvit  of  publication,  and  to  the  affidavit  ot 
■ale.    But  one  copy  of  the  uolJ<v  suffices  for  two  or  mire  affi- 
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I  saw.  Aadavlta  mar  "e  Sled  aiid  recoraed. 

The  affidavitB,  specified  in  the  Inst  two  BectSonH,  may  be  filed  In 
f  oBlce  for  recording  deeds  snd  mortgaBei,  in  the  county  where 
e  m1«  took  place.  They  muBt  lie  recorded  at  leDgtb  by  the 
leer  wilh  wbom  they  are  filed,  In  the  proper  book  for  r««ortl- 
f  mortgagea.  The  uriginal  affidavits,  ao  filed,  the  record 
jreof,  and  a  certified  copy  of  the  record,  are  preanrnptire  evi- 
Dce  o(  the  matters  of  foot  therein  slated,  with  respect  to  any 
)perty  sold,  which  la  situated  in  tbat  county.  Where  the  prop- 
:y  sold  la  iitnated  in  two  or  more  conolies,  a  copy  of  the  affi- 
rits,  certified  by  the  officer  with  whom  the  oriRinals  ar?  filed, 
ly  be  filed  and  recorded  in  each  other  county,  wherein  any  of 
;  property  is  situated.  Thereupon  the  copy  and  the  record 
■reot  have  the  lilie  effect,  with  respect  to  the  property  In  that 
inty,  as  if  the  originals  were  duly  filed  and  retorted  therein. 
L,  I  II,  .m-d.  nod  i*rt  of  i  12. 

nOO.  N«(e  apoB  record  «t  martgmm*- 

V  clerk  or  a  register,  who  records  any  affidavits,  or  a  eettdfied 
ly  thereof.  Bled  wltb  him,  muKt  malie  a  DOte,  upon  the  margin 
the  record  of  the  mortgage,  in  hU  ottlee,  referriog  t«  the  booic 
i  page,  or  the  copy  thereof,  where  the  affidavits  are  recorded. 

I.,   I   13. 

2400.  Deed  not  ncceaury.  When  *flld«vltii  not  neeea- 
ryi  bat  pDVekBarr  nuty  re«nlr«  tk«M, 

*be  purchaser  of  the  mortgaged  premiaes,  upon  a  aale  cod- 
■ted  as  preacribed  In  this  title,  obtains  title  thereto,  against 
persona  boood  by  the  Bale,  without  the  eiecution  of  %  eon- 
"anee.     Except  where  he  ia  the  person  authorized  to  execute 

power  of  aale,  such  a  purchaser  also  obtains  title,  in  like 
nner..  upon  payment  of  Uie  pnrchase-money.  and  compliance 
h  the  other  terms  of  sale,  if  any,  without  the  fllinft  and  record- 

of  the  affidavits,  as  prescribed  in  the  last  aection  but  one. 
t  he  ia  not  bound  to  pay  the  purchase-money,  until  the  affi- 
'its,  specified  la  that  aection,  with  req)ect  to  the  property 
chased  by  him,  are  filed,  or  delivered  or  tendered  to  him  for 

..  i  14,  im-d;  I,  1838.  ch.  2W.  |  8.    S«  1  23Sa,  lat*. 

3401.  Coata  allowed. 

he  following  coats,  in  addition  to  the  expensea  specified  in  the 
t  section,  arc  allowed.  In  proceedings  taken  as  prescribed  in 

title: 

For  drawing  a  notice  of  sale,  a  notice  of  the  postponement 
n  aale,  or  an  affidavit,  made  aa  prescrilicd  in  this  title,  for 
li  folio,  twenty-five  cents;  for  making  each  nccesaary  copy 
■eof,  for  each  foUo  thirteen  centa. 

For  serving  each  copy  of  the  notice  of  Bale,  required  or  ei- 
isly  permitted  to  be  served  by  this  title,  and  for  affixing  each 
r  thereof,  required  to  be  affixed  upon  the  court-house,  aa  pre- 


bed  in  this  title,  i 
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3.  For  Hnperintending  tlie  sale,  aad  altendiug  to  the  execution 
of  tbe  neceasary  papers,  ten  dollars. 

!  K.  S.  052.  I  *.  miM.  1  and  2  tnd  part  ot  aiibd.  3  <S  Bdn.  Bnj.  aod  L. 
1»44.   ei.    3M.    I    3    (4    Edm.    «e8). 

{2402.  EspeuFa  KlIOTTrd. 

The  9umB  octiiHlly  piiid  lor  the  followinn  gervicea,  not  exceed- 
ing the  fees  allowed  by  law  tor  those  aerrieeB.  are  allowed  iu 
proceedings,  taken  bb  proHcribed  in  this  title; 

1.  For  publiBhing  the  notice  of  sale,  and  tlje  notice  or  notices 
or  postponement,  if  any,  for  a  period  not  exceeding  twenty-four 

2.  For  (he  serviceB  specified  in  Bection  2300  of  thlx  act. 

3.  For  recording  Ihc  affldavita;  and  aino.  where  the  property 
Fold  is  situated  in  two  or  more  counties,  for  making  and  reeord- 
icc  the  neceasnry  certified  copies  thereof. 

4.  For  neoessary  postage  and  sesrcheB. 
Id,,   wmaiadrr  of  |  *. 

)2403.  TaiattOB  thrreot. 

The  eoHts  and  expenaes  muBt  be  taxed,  npon  notioe.  by  the 
clerk  of  tlie  county  where  the  sale  took  Hace,  upon  the  reqaaat 
and  at  the  expeni>e  of  any  person,  interested  in  the  payment 
thereof.  Each  provision  of  this  act,  relating  to  the  taxation  of 
coats  in  the  supreme  court,  and  the  review  thereof,  ap|riiea  to 
Buch  a  taxation. 

i  X404.  Sarplna  naoBcy  to  be  paid  lnt«  aaitrAine  coart. 

An  attorney  or  other  person  who  receives  any  money,  nriaing 
upon  a  sale,  made  aa  prescribed  in  this  title,  must,  within  te<i 
days  after  he  receives  it,  pay  iuto  the  supreme  court  the  Burplua, 
exceeding  the  sum  due  and  to  become  due  upon  the  mortgage, 
and  the  costn  and  expenses  of  the  foreclosure,  in  like  manner  and 
with  like  effe<'t,  as  If  the  proceedings  to  foreclose  the  mortgafw 
were  taken  in  en  action,  bronght  in  the  aupreme  court,  and  tri- 
able in  the  county  where  the  sate  took  place. 

L.  IRfl8,  rh,  eu4.  II  I,  3  apd  4  (T  Edm.  »»»:  L.  ISTO.  cb.  TOe,  |  1  ?  Edn. 
noi.    Set    II  T43.   740,   tatr.    S«  llM  Oula  64. 

t  X40S.  ClBlmaat   of  aaFpIaa   HiOBPr  <o  Ale   petl^OB. 

A  person,  who  had.  at  the  time  of  the  sale,  an  interest  In  or 
lien  upon  the  property  sold,  or  a  part  thereof,  may,  at  any  time 
before  nn  order  is  made,  as  prescribed  in  the  next  section  but  one, 
file  in  the  office  of  the'clerk  of  the  county,  where  the  sale  took 
place,  n  pelitinti  stntinf:  the  nature  and  extent  of  his  claim,  and 
prn.ving  for  an  order,  directing  the  payment  to  him  of  the  sur- 
plus money,  or  a  part  thereof. 

t  S4O0.  ApplleatloB  for  aarpln  BiOBer, 

A  person  filing  a  petition,  as  prescribed  In  the  last  aecfion,  may. 
after  the  expiration  of  twenty  days  from  the  day  of  sale,  apply 
to  the  supreme  court,  at  a  term  held  within  the  judicial  diatrict, 
embracing  the  county  where  his  petition  Is  filed,  tor  an  order, 
pursuant  to  the  prayer  of  bis  petition,  Xotlce  of  the  application 
must  be  served,  in  the  manner  prescribed  in  thin  act  for  the 
service  of  a  paper  upon  an  attorney  in  an  action,  upon  each  pet- 
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sun.  who  has  filed  a  like  petition,  at  least  eight  days  before  tbe 
application;  and  also  upon  each  person,  upon  whom  a  notice  of 
Knle  waa  Hervjod.  as  shonu  in  tbe  affldavit  o(  sale,  or  upon  hia 
I'xrciLtnr  or  nduiiniatrator.  But.  it  it  is  shown  to  the  court,  by 
affidavit,   that  service   upon   any  person,   regnired   to  be   aerved. 


g240T.  Ordrr   tor   dlatrlbatloa. 

Upon  (he  presentation  ol  the  petition,  with  due  prooF  of  notice 
tor  application,  the  court  must  make  an  order  referring  it  to  a 
i^uitable  person  to  ascertain  and  report  tbe  amount  due  to  the 
petitioner,  and  to  eacb  other  person,  which  is  n  lien  upon  the 
surplus  money:  and  tbe  priorities  of  the  several  liens  thereupon. 
I'pon  the  comiOK  in  and  GonGmiatioD  of  tbe  referee's  report,  tbe 
court  must  mnke  sucb  an  order,  for  tbe  distribution  of  the  sur- 
plus money,  as  justice  requires. 

Id.,  remilnder  of  |  3,  imd. 

i  240S.   LlmltattoD  ot  IsBt  fonr  aeclloiiB. 

The  laat  tour  sections  do  not  apply  to  surplus  mone.v.  arising 
upon  the  snle  of  real  property,  of  which  a  decedeut  died  seized. 
where  letters  testamentary  or  letters  of  administration,  upon  the 
decedent's  estate,  were,  within  tour  years  before  the  sale,  issued 
from  a  surrogate's  court  within  the  State,  haiing  Jurisdiction  to 

L.   Kta.  eta.  BOS  17  EdiD.  142):  U  ISIO,  cb.  110  <T  Edm.  a«4),  ind  L.'lSTl. 

rb.  834  <D  Edoi.  210).    Sec,  bIk,  |  27118.  pwit. 

(2409.  lAm'd.  18NX.1  Aprlleatlon  ot  this  title  to  morl- 
KOfres  of  the  Btnte, 

This  title  does  not  affect  any  proTision  of  law.  inconsistent 
therewith,  especially  relating  to  Ihe  foreelosure  of  mortgages  to 
(he  peoiiie  ot  the  Stale,  or  to  the  commiasionerB  tor  loaning  cer- 
tain moneys  ot  the  United  States, 

ScctloD  Id  ot  part  3,  cb.  S,  lit.  IS,  B.  S„  iDJ't. 


D,g,t,ioflb,GoOglc 
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Froovedlnga  to  cbange  the  name  of  ui  Indlvldtial  or 


241T.  Reiwrit  bj  elti^a  to  BtaCii  oBlcsn. 
2418.  [Repealed.] 
I  Z4in.    [Am'd,  IXBS-I     Petition  br  iBdlvldoal. 

A.  petition  for  t^ave  to  assume  another  name  may  be  made  b; 
a  resident  of  the  state  to  the  conuty  oourt  of  (he  conDty  in  which 
he  realdes,  or.  if  he  resides  in  the  oity  of  New  York,  thither  to 
the  snpreme  court,  or  to  the  ciiy  court  of  New  York.  The  peti- 
tion of  an  iufaut  shali  be  made  by  bis  general  guardinn,  or  by 
the  gaardiau  of  bia  person,  or  by  his  otxt  friend. 

L.  ISBB.  cb.  6te, 

I  B41I.  [Ana'd,  1901-1  Pellllon  by  corporation. 
A  petition  to  asBunie  another  corporate  name  may  be  made  hj 
a  domestic  corporation,  whether  incorporated  by  a  general  or 
■peclBl  law.  to  the  Rnpreme  court  at  a  special  term  thereof,  held 
In  the  Jadlcial  district  in  which  its  principnl  business  office  shall 
be  situated,  or,  if  it  be  other  than  a  stock  corporation,  At  ■ 
•pecial  term  held  in  the  judidal  district  in  which  its  certificate 
ot  incorporstton  is  filed  or  recorded,  or  in  which  its  principal 
property  is  situated,  or  in  which  Its  principal  operations  are  or 
theretofore  have  been  conducted.  It  it  be  a  bankinfc,  insurance 
or  railroad  corporation,  the  petition  must  be  authorized  b;  ■  reso- 
Intlra  of  the  directors  of  the  corporation,  and  approred  it  a 
binldng  corporation,  by  the  superintendent  ot  banks;  if  an  insur- 
ance corporation  other  than  a  town  or  county  co-operative  insur- 
•nee  corporation,  by  the  superintendent  of  insurance,  and  It 
a  railroad  corporation,  by  the  boani  of  rnilroad  comnlSHionprx. 
The  petition  to  change  the  name  of  any  other  corporation  mtist 
hare  annexed  thereto  a  certificate  ot  the  secretary  of  state,  that 
the  name  which  such  corporation  proposed  to  assume  la  not  the 
name  ot  any  other  domestic  corporation  or  a  name  whlcli  he 
deema  eo  nearly  rcRcmbliog  it,  as  to  be  calculated  to  deceive. 

L.  1001,  ch.  3T4.    la  effMt  April  IT.   1901. 

I  2412.    Contents  of  petition. 

The  petition  must  be  in  writing,  signed  by  the  petitioner  and 
Terified  in  like  manner  as  a  pleading  in  a  court  of  record,  and 
must  specify  the  grounds  of  the  application,  the  name,  age  and 
residence  of  the  individual  whose  name  is  proposed  to  be  changed, 
and  the  name  which  he  proposes  to  ossume,  and  it  the  petitioner 
be  a  corporation,  lis  present  name,  and  the  nome  it  proposes  to 
aasume,  which  muMt  not  lie  the  name  of  any  other  corporation, 
br  a  name  so  nearly  resembling  it  as  lo  be  calculated  to  deceive; 
and  if  it  be  a  railroad  corporntion,  a  corporation  having  bankins; 
powers  or  the  power  lo  mnkc  loans  npon  pledges  or  deposits,  or 
to  make  insurances,  that  the  petition  has  been  duly  antborlEed  br 
a  resoiulion  of  the  directors  of  the  corporation  and  approved  bjr 
the  proper  officer. 

•  Wbole  lltle  amended  1S9S. 
(MM 
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I  S413.  [An'd,  IHM,  1001.]  Notice  o(  pnaentatloK  of  patl- 
tlam. 

If  tlM  petition  be  to  change  the  Dame  of  an  infant,  and  1b  mad* 
bj  tlie  intant'i  next  tritad.  notice  ot  the  time  and  place  at  the 
petition  irlll  be  pro^ented  must  be  aerrtd  upon  the  father,  or  it 
be  Is  dead  ur  cuuuot  be  found,  upon  the  uother,  or  if  both  sie 
dead,  or  cannot  be  found,  upon  the  fceneral  guardian  or  KOaTdian 
of  the  pereon  of  the  Infant,  In  like  manner  bh  a  notice  of  a  motion 
upon  an  attorney  in  an  at'liun,  uuleeti  it  appeara  to  the  aatiiifac- 
tion  of  the  court  thnt  the  infant  has  no  ftitber  or  mother,  or  that 
both  reaide  without  the  Htale  ur  cannot  be  found,  and  that  he  baa 
no  gnardiaa  reeiding  nithln  this  atate,  in  irhich  case  the  court 
may  dispenae  with  notice  or  re<juire  notice  to  be  given  to  such 
persons  and  In  such  manner  as  the  court  thinka  proper.  If  the 
petition  be  made  hj  a  corporation  located  eiRcwhere  than  in  the 
dtj  and  county  of  New  York,  notice  of  the  presentation  thereof 
•hail  be  published  once  in  each  week  for  six  successive  weeks 
Id  the  state  paper,  and  in  a  newspaper  of  every  couuty  in  which 
slich  corporation  shall  have  a  busiucHs  office,  or  if  it  has  no  busl- 
nesB  office,  of  tlie'couuty  in  which  its  principal  corporate  properly 
Is  situated,  or  in  which  its  operations  are  or  theretofore  have 
been  principally  conducted,  which  newspaper,  if  it  be  a  bniik'ng 
corporation,  shall  be  des'gnated  by  the  superintendent  of  banks. 
If  an  insurance  corporation  other  than  a  town  or  county  co- 
operative Insurance  corporation,  by  the  superintendent  of  Insur- 
ance, or  if  a  railroad  corporation,  by  the  railroad  commiBnloners. 
In  the  city  and  county  of  New  York  such  notice  shall  be  pub- 
lished once  in  each  week  for  six  succeBsive  weeks  in  two  oally 
newspapers  published  in  such  county . 

L.  18M.  cb.  2M;  L.  1901.  eb.  3T4.     la  eaett  ApHl  IT,  IWl. 

I  S414,   [Am'd,  tH»B,  lOOt.]    Order. 

If  the  court  to  wbii4)  the  petition  ia  presented  Is  aatisfled 
thereby,  or  by  the  aOlilavit  and  certificate  presented  therewith, 
that  the  petition  is  true,  and  that  there  in  uo  reasonable  objection 
to  the  chanse  of  name  proposed,  and  if  the  petition  be  to  change 
the  name  of  an  infant,  that  the  interests  of  the  infant  will  be 
•abstantially  promoted  by  the  change,  and  it  the  petitioner  be  a 
corporation,  that  the  petition  has  been  duly  authorized  and  that 
notice  of  the  presentation  of  the  petition,  if  required  by  law,  be? 
been  iDade,  the  court  shall  make  an  order  authoriEing  the  pi^ti- 
tloner  to  assume  the  name  proposed  on  a  day  KpeciSed  therein, 
not  less  than  thirty  days  after  the  entry  of  the  order.  The  order 
shall  be  directed  to  be  entered  and  the  papers  on  which  it  was 
granted  to  be  filed  within  ten  days  thereafter  in  the  clerk's  office 
of  the  county  In  which  the  pi.'titioner  rewldeK  if  he  be  an  Indi- 
vidual, or  in  the  office  of  the  clerk  of  the  city  court  of  New  York 
if  the  order  be  made  by  that  court,  or.  if  the  petitioner  be  a  cor- 
poration, in  the  office  of  the  clerk  of  the  county  In  which  its  cer- 
liticate  of  incorporation.  It  any,  shall  be  filed,  or  If  there  be  none 
filed,  in  which  its  principal  office  shall  be  located,  or  If  it  has  no 
buainess  office  in  the  county  in  which  its  principal  property  Is 
situated,  or  In  which  its  operations  are  or  theretofore  have  been 

Rrineipally  conducted,  or  In  the  office  ot  the  clerk  of  the  county 
I  which  the  special  term  grantlne  the  order  is  held;  and,  if  the. 
p*titioner  be  ■  corporation,  that  a  certified  copy  of  such  order 
■hall,   within   ten   days   after  the   entry   thereof,   be   filed  in   the 
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oOce  of  the  aetrretarj  of  state;  and  also,  if  It  be  a  baukiuK  cor- 
poration, In  the  office  of  the  HuperiDteDdeat  of  banks,  or  it  it'b3 
ao  InsuraDce  corporation,  other  than  a  town  or  county  coMipeia- 
tlve  tnaurance  corporation,  in  the  office  of  the  auperintendeut  of 
Intnrance,  or  if  it  be  a  railroad  corporation.  La  the  office  of  the 
board  of  railroad  cummisBionerB.  Such  order  eball  sIho  direct  tha 
pablication,  within  ten  dajs  after  the  entry  thereof  of  a  copy 
thereof  In  a  deKignated  newspaper,  in  the  county  In  which  tbe 
<tn)er  la  directed  to  be  entered,  at  least  once  If  the  petitioner  ba 
an  IndlTldual,  or  If  the  petitioner  be  a  corporation,  once  in  each 
week  for  four  aucceasivc  weelis.  The  comity  clerk.  In  whoH 
oOce  an  order  cbanginfc  the  name  of  a  corporation  is  entered, 
•ball  record  the  same  at  lenfctb  in  the  book  kept  tn  his  ofltc«  foi 
recording  certificates  of  incorporation, 

L.  IBSS,  ch.  »4«;  L.  leoi,  cb.  SI*.     Id  ellfet  April  IT.  IMl. 

I  Z41R.     [Am'd,  1894.]     Wbra  vkaime  to  tmke  effect. 

If  the  order  ahali  be  fully  complied  with,  and  within  forty  daya 
after  the  making  of  the  order,  an  affidavit  of  the  publication 
thereof  shall  be  filed  and  recorded  in  the  office  in  which  the  order 
ia  entered,  and  in  each  otllce  in  which  certified  copies  thereof  are 
required  to  be  filed,  if  any,  the  petitioner  shall,  on  and  after  the 
day  specified  for  that  purpose  in  the  order,  be  known  by  the 
name  which  Is  thereby  authorised  to  be  assumed,  and  by  no 
other  name.  No  procecdinBs  heretofore  had  under  sections  2414 
and  2415  of  the  code  of  civil  procedure  for  the  chanfre  of  the 
name  of  a  corporation,  shall  be  invalid  by  reanon  of  the  non-filins 
of  an  affidavit  of  the  piiblicntion  of  the  ord«r  changing'  such  name 
within  twenty  days  from  the  date  thereof. 

L.  ISM,  rta.  264. 

I  24Ifl.     Sab  atl  tut  ton   of  new  naaie  in  pending  Bctloa  or 

An  action  or  special  proceeding,  civil  or  criminal,  commenced 
by  or  against  a  peraon  whose  name  is  so  changed  shall  not  abate, 
nor  shall  any  relief,  recovery  or  other  proceeding  therein  be  pre- 
vented, impeded  or  impaired  In  consequence  of  such  change  of 
name.  The  plointitF  in  the  adion  or  the  party  Instituting  the 
special  proceeding,  or  the  people,  as  the  case  requires,  may,  at 
any  time,  obtain  an  order  amending  any  of  the  papers  or  pro- 
ceeding therein,  by  the  aolwtrtnrion  of  the  new  name,  without 
costs  and  without  prejudice  to  the  action  or  proceeding, 
I  Z41T.    Report*  bT  elerlis  to  state  oflteers. 

The  clerk  of  each  county  and  of  each  court,  ^all  annually.  In 
ttie  mouth  of  December,  report  to  the  secretary  of  state  all 
changes  of  names  of  individuals  or  or  corporations,  which  hare 
been  mode  in  pursaan(>e  of  ordcrn  filed  in  tbeir  respective  offices 
during  the  paat  year  and  hince  the  last  previous  report,  and  also 
report  in  like  manner  to  the  superintenilent  of  banks  alt  changes 
of  the  names  of  hanking  corporations,  and  to  the  superintendent 
of  insurance  all  chaiiges  of  names  of  corporntions  autboriied  to 
make  insurances.  The  secretary  of  stale  mui>t  cause  to  be  pub- 
lished, in  the  next  volume  of  the  session  laws,  a  tabular  state- 
ment showing  the  original  name  of  each  person  and  corporaUon 
and  the  name  which  be  or  It  has  been  authorized  to  assume. 
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TITIiX  XI. 
ProcMdlxkgs  for  tbe  Tolnntary  disaolntlou  at  a  oorponttion. 

B«.  24IB.  ■nbta  1  majorttr  of  dlrerton,  etc..  miir  petUlou  tor  dlgulntlon, 
2420.  Id.;  Hbeo  thej  ore  tqiMUj  diTldrd. 


sua.  AffldiTil  Id  b«  (L 

2423.  FtCKOlMlloIi  or  prill  log, 


,  Id.;  to  be 

«r.rf  on 

crtdllo™  .nd 

.  Hearmc. 

.  W.i  oHgl 

■1  pup^n 

■MJ    b«  BWd. 

S,  Apri.«..o 

■tDekbDUem 


I  V416.  lAm'd,  IMDS.]  Wfacm  ft  Bujorttr  off  Ureeton,  «te., 
natr  pctltlva  (•'  €Iaaol«U*m. 

If  H  majority  of  the  directors,  trustees,  oT  other  offleers.  bar- 
Ing  the  maaaKement  of  tile  concerns  of  a  eorporatiOD  created  by 
or  UDder  the  lawn  of  the  Rtate,  discorer  that  the  stock,  effects, 
and  other  property  thereof  are  not  sufflcient  to  pay  alt  just  de- 
mands, fur  which  it  in  liable,  or  to  afford  a  reasonable  security 
to  those  who  may  deal  with  It;  or  if,  for  any  reason,  they  deera 
It  benefida]  to  Ihe  interpHts  of  the  stoelthoMem,  that  the  corpora- 
tion should  he  dldiiolved;  they  may  present  a  petition,  to  the 
mpreme  court.  praylnK  for  a  final  order  dlssolTing  the  corpora- 
tion, as  prescribed  in  thi«  title. 

a  H.  a.  *BT,  I  M  a  Eilni.  488);  I»  18B6,  Ph.  04a     Sm  Stock  Corp.  L-i  I  BT. 

I   Z430.    [AM'd,  IMM,   1H0«.]      Id.|  whe>    ther    «»   cqaBllr 


If  a  corporation,  created  under  a  general  atatute  of  tbe  Stale 
for  the  formation  of  rorporntinns.  or  under  any  special  act  or 
charter,  has  an  even  number,  of  trustees  or  directors,  who  are 
equally  divided  respectins  the  management:  of  its  affairs,  or  if 
the  stock  of  such  corporation  is  eiiunlly  divided  itrto  not  more 
than  two  independent  ownerships  or  interests,  or  if  the  entire 
stock  of  the  corporation  is,  at  that  tiine.  owoed  by  tbe  trtlMees, 
or  directors,  who  are  even  in  number  or  equally  divided,  repre- 
senting the  manngement  of  its  affairs,  or  if  the  stock  is  so 
divided,  that  one-half  thereof  is  owned  or  controlled  by  persons 
favoring  the  course  of  part  of  the  trustees  or  directors,  and  one- 
half  thereof  Is  owned  by  persons  favorinit  the  course  uf  the  other 
trustees  or  directors,  the  trustees  or  directors  or  the  stockholders 
or  one  or  more  of  them,  may  present  a.  petition  aa  preiu'ribeil  in 
the  last  section.  And  it  sbatl  be  the  diitr  of  a  majority  of  the 
directors  or  trustees  of  every  corporation  created  by  or  under  the 
laws  of  this  State  to  present  a  petition  ns  prescribed  in  the  last 
section  whenever  dlrcded  so  to  do  by  a  majority  In  Interent  of 
Its  stockholders.  Bnt  this  section  does  not  apply  to  a  savings 
banli,  a  tmat  compaDj,  a  safe  deposit  company,  or  a  corporation 
formed  to  rent  safes  In  burglar  and  fire-proof  vaultii,  or  (or  the 
constmction  or  operation  of  a  railroad,  or  for  aiding  in  the  con- 
structloi)  Jhereof,  or  for  carrying  on  the  business  of  banking  or 
Insurance,  or  intended  to  derive  a  profit  from  the  loan  or  use  of 

I..  ISN,  cb.  301;  It  18W,  cb.  MS.    In  vffHl  Sfpt.  1,  ISM 

eao 


gg  wai-aa        voluntary  dissolution         c.  17. 1. 11 

I  2421.   Content*    of   pellUoa. 

The  petition  muat  abow  that  tbe  ca«-  is  one  of  those  Hp«<^ed 
In  tbe  last  two  sectioDa,  and  must  state  tbe  reiuoUH,  wEicIi  In- 
duce the  petitioner  or  petitioners  to  desire  the  dissolution  of  tbe 
corporation.  A  schedule  must  be  annexed  to  the  petition,  con- 
taininf;  the  following  matters,  as  far  as  the  petitioner  or  peti- 
tioners know,  or  hare  the  means  of  knowing  the  some: 

1.  A  full  and  true  aceount  of  all  the  creditors  of  the  corpora- 
lion,  and  of  all  unsatiE&Pd'enjfaKenientB,  entered  into  by,  and 
subsisting  against,  the  corporation. 

2.  A  Btntcment  of  tbe  name  and  pincc  of  residence  of  each 
creditor,  snd  of  each  person  nith  whom  eueii  an  enKasement 
wan  made,  and  to  whom  it  is  to  be  performed,  if  knowuj  or,  If 
either  is  not  knon-u,  a  statement  of  that  facL 

8,  A  statement  of  the  sum  owing  to  each  creditor,  or  other 
person  specifieil  in  the  Inst  subdivision,  and  Ibe  nature  of  each 
debt,  demand,   or  otber  enffaeensnit 

4.  A  stntem.ent  of  the  true  cause  and  consideration  of  the  in- 
debtednesa  to  each  creditor. 

5.  A  full,  jnst,  and  trtie  Inveutoiy  of  aJl  the  ptopertr  of  tJbft 
coii>orntion,  and  of  all  the  books,  Touchers,  and  securities,  relat- 
ing thereto. 

0.  A  Btstemout  of  each  incumbrance  upon  the  nropert;  of  tbe 
corporation,  by  judgment,  mortKUii*',  pledge,  or  olllcrvriBe. 

7.  A  full,  jiift  and  true  nctouut  of  the  Mpital  stock  of  the  cor- 
poration, specifying  the  nnnie  of  eacii  stockholder;  hts  residence, 
if  it  is  known,  or  if  Jt  is  not  known,  stating  that  tact;  tbe  num- 
ber of  shnres  betoncirig  to  him;  the  amount  paid  in  upon  his 
•hares;  and  the  amount  still  due  thereupon. 

B.  B.,  I  BS. 

I  M2S.  A«d>Tlt  to  be  annexed. 

All  affldaTit,  made  by  each  of  tbe  petitioners,  to  the  effect  that 
the  mutters  of  tact,  stated  In  the  petition  and  the  schedule,  are 
just  and  true,  so  far  as  the  affiant  knows  or  has  the  means  of 
knowing  the  same,  must  be  annexed  to  the  petition  and  schedule. 

la.,  I  <to. 

I34SS.   lAm'd.  ISeB.I    Prcnentatlon  of  petition,  ete.    Order. 

The  papers  must  be  presented  at  a  special  term  of  the  supreme 
court,  held  within  tbe  Judicial  district,  embracing  the  county 
wherein  the  principal  oAce  of  the  corporation  is  located.  In  a 
case  specified  in  section  2420  of  this  act,  the  court  may,  in  its  dis- 
cretion, entertain  or  dismiss  the  application.  Where  it  entertains 
tbe  application,  or  where  the  cause  is  one  of  those  specified  Id 
section  2419  of  this  act,  the  court  must  make  an  order,  requiring 
all  persons  interested  in  the  corporation  to  i^how  cause  before  it. 
or  before  a  referee  designated  iu  the  order,  at  a  time  and  place 
therein  specified,  not  less  than  three  months  after  the  granting 
of  the  order,  why  the  corporation  should  not  he  dissolved.  Tlie 
order  must  be  entered,  and  the  papers  must  be  filed,  within  ten 
days  after  the  order  is  made,  with  the  clerk  of  the  county  where 
the  principal  office  of  the  corporation  is  located.  If  It  shall  be 
made  to  appear  to  the  satisfaction  of  the  court  that  the  corpora- 
tion is  In.volTent,  tbe  court  may  at  any  stage  of  the  proceeding 
before  tbe  final  order,  on  motion  of  the  petitioners  on  notice  to  tbe 
attorney-genrral,  or  on  motion  of  the  attorney-general  on  notice 
to  the  corporation,  appoint  a  temporary  rcceiTer  of  the  properly  of 
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the  corporation,  ivhitrh  receiTor  shall  have  all  the  powers  and  be 
Bubjett  to  ail  the  dutieu  that  ure  defined  as  belonging  to  tem- 
porary receivers  aiiiwiuted  in  an  attiou,  in  section  one  thousand' 
seven  hundred  and  eighty-eight  of  tills  oct.  The  court  muy  also, 
in  its  diHL'retiou,  at  an;  stuge  iu  tUe  proceediug  after  sneb  ai>- 
puiutment  upon  like  motion  aud  uotiee,  confer  upon  such  tem- 
porary receiver  the  powers  and  authoritj,  antl  subject  him  to  the 
duties  and  liabilities  ot  a  permanent  receiter,  or  as  much  thereof 
us  it  thinks  progier.  except  that  he  shall  not  make  au7  Gnal  dls- 
tribulIOQ  among  the  i-reditors  and  stockholders,  before  final  order 
in  the  proceedings,  unless  he  is  speciultf  directed  so  to  do  bji  the 
court.  If  aueh  receiver  he  appointed,  the  eourt  may,  in  its  discre- 
tion. OD  like  motion  und  notice,  with  or  without  secDritf.  at  any 
stage  of  the  proceeding  tietore  the  Unal  order,  grant  au  injunc- 
tion, restraining  the  creditors  ot  the  corporation,  from  besioning 
any  action  against  the  said  corporation  tor  the  recovery  of  a  sum 
of  money,  or  from  tuktnir  any  further  proceedings  )u  such  au 
actlou  theretofore  commenced.  Such  inJunctioD  shall  have  the 
same  effect  and  be  subject  to  the  same  provisions  of  law  as  if 
each  creditor  iii>on  whom  it  is  served  waa  mimed  therein. 

B.  S.,  I  tl,  un'd  1  L.  ISX ;  1^  IMS,  ch.  MB. 
1  24»4.  Ord»  (o  be  pKbllahed. 

A  copy  of  the  order  must  be  published,  as  prescribed  therein, 
at  least  once  in  each  ot  the  three  weeks  immediately  preceding 
the  time  fixed  therein  for  showing  cause,  in  the  newspaper  printed 
at  Albany,  in  which  legal  notices  are  re<fnired  to  be  published: 


1  2425.   Id.t  to  lie  nrrved  an   credKors  and  ■lockholders, 

A  copy  of  the  order  mnst  also  be  served  upon  each  of  the  per- 
sons, speeified  iu  Che  schedule  as  a  creditor  or  stockholder  of  tho 
corporntiun,  or  as  a  person  to  whoni  an  engagement  of  the  cor- 
porution  is  to  be  performed,  other  than  a  person  whose  residence 
IB  slated  to  be  uakuowu,  or  to  l>e  without  the  United  States.  The 
service  muHi  be  ma<le.  either  personally,  at  least  twenty  days 
before  the  time  appoiutei!  for  the  hearing:  or  by  deporting  a 
copy  of  the  order,  at  least  forty  days  before  the  time  so  ap- 
pomCed,  in  the  post-office,  inclosed  in  a  postpaid  wrapper,  ad~ 
dressed  to  the  person  to  be  served,  ot  his  residence,  as  stated  bl 
the  schedule. 

1  2420.  UKUTlng. 

At  the  time  and  place  specified  in  the  order,  or  at  the  time 
and  place  to  which  the  hearing  is  adjonrned,  the  court,  or  the 
referee,  mnst  hear  the  allegations  and  proofs  of  the  parties,  and 
determine  the  facts.  If  a  referee  was  not  designated  in  the  order 
to  show  cause,  the  court  may.  in  its  discretion,  appoint  a  refereo 
when  or  after  the  order  is  retnmnble.  The  decision  of  the  court, 
or  the  report  of  the  referee,  must  be  ia  writing,  and  must  be 
made  and  filed  with  all  convenient  speed.  It  must  contain  a  state- 
ment of  the  effects.  crcditB  and  other  property,  and  of  the  debts 
and  other  engagements,  of  the  corporation,  and  of  all  other  mat- 
ters, pertaining  to  its  aStdra, 
Id.,  laa. 
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I  £487.  [Am'd,  1894.)    Id.|  oriKlnal  vnper*  B»*r  ••«  nmna. 

The  court  or  the  referee  is  eutittiNi  to  use.  upon  the  hearing, 
the  original  iwlition,  and  the  BcheduleB  Huuexed  thereto;  aud 
tbo  clerk  must  trnuBiuit  them  aecordinRly,  upon  the  written  order 
ot  the  iudBe,  or  of  the  referee.  In  that  ciiae,  thej  must  be  re- 
turned with  the  deciHioa  or  report.  The  court  may,  at  any  stage 
of  the  proceedingH  before  final  order,  on  the  application  of  the 
petitioners,  or  a  majority  o(  them,  or  on  the  application  of  the 
temporary  receiver,  grant  an  order  amending  the  seheduleB  an- 
uexed  to  the  ordinal  petition,  by  the  insertion  of  additional  items, 
or  by  maklnr  the  siatementa  or  inventory  fuller  aud  m  greater 
detail  than  an  originally  filed,  with  the  like  effect  as  though  aaid 
petition  and  schedules  bad  been  originally  presented  and  filed  aa 


}  341(8.  ApplleatloB  for  Mnal  «rder. 

Where  the  hearing  is  before  a  referee,  a  motion  for  a  innl 

order  muBt  be  made  to  the  court,  npoo  notice  to  each  person  who 
has  made  himself  a  parly  to  (he  proceedings,  by  filing  with  the 
clerk,  before  the  dose  of  the  hearing,  a  notice  of  hiH_  appitirauee. 
in  person  or  by  altorne,v,  specifying  a  post-otRce  within  the  State, 
where  BUch  a  notiee  may  be  served.  The  notice  may  !«•  serveil  as 
preneribed  in  this  act,  for  the  serviee  of  a  paper  upon  an  attor- 
ney in  nn  uction.  Where  the  henrins  wnH  before  the  conrt,  a  mo- 
tion for  a  final  order  may  be  made  Inimoiiately,  or  at  such  a  time 
and  upon  such  a  notice,  as  tlie  court  prescribee. 

all)nottDnmdord«nmuitb«iwrvedDnallone7,gansra],  lee  L.  1SE9,  ch.  Xi;  and 
on  (ureLlH  ot  noelTsr,  Me  I  lU  of  Cuds. 

1  2430.     [An'd,   ISOS,   1B09.]     Fln&l   order. 

Upon  nu  application  tor  a  final  order,  if  it  appear  to  the  courb 
in  a  case  specified  In  section  twenty-tonr  hundred  and  nineteen 
of  Uiis  act.  that  the  corporation  is  insolvent,  or,  In  a  caFe  Fpeci- 
fied  either  in  that  section,  or  in  section  twenty-four  hundred  and 
twenty  of  this  act.  that,  fur  any  reason  a  dissolntioii  of  the 
corporation  will  be  beneficial  to  the  intereats  of  the  stockholdera 
and  not  injuriinis  to  the  public  interenis,  the  court  mnst  make 
a  final  order  dissolving  the  corporatiim.  and  appointing  one  or 
more  receivers  of  its  property.  But  in  tne  ease  of  a  solvent  cor- 
poration, the  court  uiay  if  there  is  no  objection  hy  creditors,  dis- 
pense with  a  receiver  and  provide  In  the  final  order  for  the 
distribution  of  the  assetK.  Upon  the  entry  of  the  order  the  cor- 
poration is  dissolved.  The  court  may.  iu  its  ili8<'retIoiL  appoint  B 
director,  trustee,  or  other  ofiicer.  or  a  stockholder  of  the  corpora- 
tion, B  receiver  of  its  proj>erty.  In  a  proceeding  for  the  voluntary 
dissolution  of  a  corporation,  the  court  may,  in  the  furtherance  of 
justice,  upon  notice  to  the  attorney-geiierul.  and  the  attorney- 
general  not  objecting,  and  upon  Buch  further  notice  to  creditors 
or  others  interested  na  the  court  shall  direct,  which  notice  may 
be  made  by  mail  ujk>u  all  persons  and  corporations  not  residing 
or  existing  within  lie  State,  relieve  a  receiver  from  any  omission. 
defect  or  default,  in  any  priwecdiug  or  act  required  by  law  to  be 
taken  or  done,  or  iu  the  giving  of  any  notice  required  by  law  to 
be  given,  and  the  court  nniy  upon  like  notice,  confirm  any  act  of 
a  receiver,  and  any  decirion,  report,  order  or  judgment  made  In 
SQcb  proceeding. 

Il.e..llUudM,uull->liL.  UTt;  L.  ISH,  oil.  in.     L.im,Oll.M.    IB  XtM*    MBT 
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I  2480.    CerUilB  Hlva,  rte.,  void. 

A  Hole,  aasignmpnt.  raortKBgo,  conTeyanoe,  or  other  transfer,  of 
■ny  property  of  b  rorpnrntion,  mniie  after  ihe  filiDg  of  a  petition 
as  prescribed  In  this  title,  in  pnyment  of,  or  as  security  for,  an 
exiEtins  or  prior  debt,  or  for  any  other  conBideratiou;  or  a  juu^- 
iiieot  thereafter  rendered  againat  the  corporation  by  confenBiou, 
ur  upon  the  a<Keptaace  of  an  offer,  is  absi  lutely  roid,  aa  agaiuKi 
liiL'  receiver  appointed  In  the  Bpecial  proceediuKi  and  a»  asaiuvt 
Ihe  creditors  of  the  corporatioa. 
&.  s.,  i  IC 


This  title  does  not  spply  to  an  incorporated  library  societ]',  to 
religious  ourporation,  or  to  a  select  sebool  or  ncodpniy,  incorpo- 
raled  by  the  regents  at  the  uuivertiity  or  by  the  leKiBlnturc',  or 
to  a  municipal  or  other  political  corpurntion.  In  esse  of  corpora- 
tions sffected  by  the  proTisious  of  this  title,  and  not  having  stock- 
holders, it  shall  be  Buffident  for  the  j>urpoaea  of  this  title  to  notify. 


D,g,t,ioflb,GoogIe 
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TITI.£  XII. 
PioceedingB  supplemsntarf  to  bjo.  execution  against  ptopetty 


impel    I 


ARTICLE  FIRST. 


UodertHklDS  nur  be  reqidred, «' 


OKI«r  reanlrlBg  dellTerT  o(  moMj  o 
Pnlj  of  Hie  (berUI. 
Bow  money  or  propartr  applied  to  i 
Bulance  to  be  paid  or  dellT«r*d  to  Jg 
Judge  maf  eDjolD  tnuufer.  etc,  of  ] 
Hole  of  Ki-vlce  ot  oertaln  orden. 


Coata  to  JudAmabt  cndllor. 


BHlIngi  vben  Judgment  li  agalnat  Jolnl 
cedlDgfl  oommenoed  before  ooe  Judge 

MS.  C^^  irbere  Ihla  cliaptw  li  not  applicable i  wlia 
%  MSa.  [In'd,  ISft«.1    Th«  «lff^nnt  raniBdlM  nndu  tUa  titl*. 

This  title  provides  for  three  diatlnct  remedies,  as  follows; 

1.  An  order  made  or  a  warrant  issued  against  a  judgment  debtof. 
after  return  of  an  execution, 

2.  An  order  made,  or  a  wariant  iaaued  agaiost  a  judgment  debtor, 
after  the  issuiog  aud  before  the  return  of  an  execution. 

3.  An  order,  made  after  the  Issuing,  and  either  before  or  aft«rthe 
eturn,  ot  an  execution,  a?aiDst  the  person  who  has  property  of  the 

judgment  debtor,  or  is  Indebted  to  him. 

The  proceedings  under  subdivision  third  of  this  section,  may  bo 
Dursued  either  alone  or  simulttmeouaiy  with  the  proceecangs 
under  subdivision  first  or  subdivision  second.  The  party  to  whom 
coats  are  awarded  in  a  special  proceedinir  shall  be  entitled  to 
the  same  remedies  under  (his  tiile,  under  the  same  circumstances, 
as  Dear  as  may  Ik.  as  a  judgment  creditoi.    And  for  the  puiposes 
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ui'thla  title,  ttie  party  to  whom  eneh  coste  are  awarded  Hhnll  W 
deemed  a  judsmeut  creditor,  and  the  parly  atcnit^Bt  whom  tbey 
are  awarded  Bball   be  deemed  a  judgment  debtor. 

h.  IBM.  lb.  110.      In  effect    Srptenibrr  1'.  1S9B.    3oe  Tu  1>.  |  ZSS. 

I  2433.  Nalare  ot  tbe  remedlen.     Review  at  ordCPi. 

Bnch  of  those  remedies  \a  a  speoini  proceeding.  But  an  order, 
made  in  the  course  thereof,  con  be  reviewed  only  ob  follows; 

1.  An  order,  maije  by  a  indge,  out  of  court,  may  be  vaeated  or 
modified  by  the  judge  who  made  It,  as  If  It  was  made  ir  ~"  — '■— ■ 

or  it,  or  the  order  of  the  judge  tat" j. •--!-- 

vacated  or  modified,  opou  motion,     . 
e.<:ecuI)0Q  was  isRtied. 

2.  Wher*  (he  execution  wap  iBBiied  oiit  ot  a  county  court,  ai: 
i'l>penl  from  an  order,  made  in  the  course  of  (he  proceed iiigx 
may  be  taken  in  llfae  manner,  as  If  the  order  wa«  made  in  an 
iictlon  bronght  in  the  same  court. 

1  S4S4.    LAia'd,  1809,  1S«7  ]    Wbat  JsdK*  may  SDteitBliitlie  vru 


Either  special  proceedings  may  be  Instituted  before  a  Judge 
of  the  court,  out, of  whicii,  or  the  county  judge,  the  syeciul 
count]'  judge,  or  the  special  surrogate,  of  the  county  to  which  the 
execution  was  issued;  or  where  it  was  issued  tu  the  city  and 
county  of  New  York,  from  a  court  other  than  the  city  court  of 
that  city,  before  a  justice  or  the  nupreme  court  for  that  city  and 
county.  Where  the  execution  was  issued  out  of  a  court  other 
than  the  enprenic  court,  and  it  is  shown  by  affidavit,  that  ou-h 
of  the  judges,  before  whom  the  s|>ecial  proceedings  might  be  In- 
stiluted,  as  prexcribed  by  this  section,  is  absent  from  the  county, 
or,  for  any  reason,  unable  or  disqunliGcd  to  net,  the  special  pro- 
cceilings  may  be  Instituted  before  a  justice  of  the  supreme  court. 
In  that  case,  if  he  does  not  reside  within  the  judicial  district 
embracing  the  county  to  whicti  the  execution  was  issued,  the 
order  made  or  warrants  Issucil  by  him  must  be  returnable  I"  a 
justice  of  the  supreme  conrt,  residing  in  that  district,  or  the 
county  judge,  or  the  special  judjje,  or  Biieeial  surrogate,  of  that  or 
an  adjoining  county,  as  directed  in  the  order  or  warrant.  Where 
the  judgment  upon  which  the  esecution  was  issued  was  recovered 
in  «  district  court  of  the  city  of  New  York,  either  special  pro- 
ceeding shall  l>e  iustitnted  before  a  justice  of  the  city  court  of 
the  city  of  Kew  York. 
Co.  Pros,  ISa.ui-iliL.im^  tOi,  Mil..  ISH,  011,471.  Id  effect  Mu  IT.  ten. 
I  24SS.  [An'd,  ISttO.]  Order  to  exaulBe  debtor  after  re- 
tim  of  excontlon. 

At  any  time  within  ten  years  after  the  return,  wholly  or  partly 
nnsatisSed,  of  an  execution  against  pmperty.  iRSiied  upon  a  judg- 
ment, as  prescribed  in  section  2458  of  this  act,  or,  in  case  of  an 
order,  issued  in  the  same  manner  so  tar  as  the  provisionn  of 
said  section  can  be  applied  in  substance,  the  creditor  under  such 
judgment  or  order,  upon  proof  ot  the  facts,  by  affidavit  or  other 
competeut  written  evidence,  is  entitled  (o  an  order,  requiring 
the  debtor  under  the  judgment  or  order,  to  attend  and  be  exam- 
ined concerning  his  property,  at  a  time  and  place  specified  'n  the 

Id.,  I  na-.  'U  ISM.  eta.  ITS.    In  effect  Septtro^er  1,  tSS6.      Sve  i  •US*,  pcit. 

At  any  time  after  the  issuing  ot  nn  execution  against  property, 
as  prescribed  in  section  21.'S8  of  this  act,  and  before  the  return 
thereof,  the  indgmeut  creditor,  upon  proof,  by  affidavit,  or  other 
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competent  writteo  evidence,  that  the  JudBment  debtor  baa  prop- 
ertfi  n'bieh  he  uajuatly  retuseB  to  apply  towanla  the  Batiafaction 
of  the  judgment,  ia  entitled  to  an  order,  requirioK  the  judgment 
debtor  to  attend  and  be  examined  concerning  hts  prapert7,  at  ft 
time  nnd  place  speciSed  in  the  order. 

Co.   rne.,  I  2K.   lobd.   3. 

I  S43T.  WnrrBBt  of  ttrprat  tnatead  of  order. 
Upon  proof  entitling  a  judgment  creditor  to  an  order,  under 
eitber  of  the  last  two  sections;  nnd  also  proof,  br  affidavit,  to 
the  Batistaction  of  the  Judge,  that  there  ia  danger  that  tbe  judg- 
ment debtor  will  leare  the  State,  or  conceal  himaelf,  and  that 
there  is  reason  to  believe  that  he  has  property,  which  he  an- 
justly  refuses  to  apply  to  the  payment  o(  the  judgment;  the 
judge  Diny,  instead  of  making  an  order,  issue  a  warrant  under 
bia  hand,  reciting  the  facts  and  requiring  the  sheriff  of  any  county, 
where  the  judgment  debtor  may  be  found,  to  aireat  him,  and 
bring  him  before  tbe  anme  judge,  or  before  another  judge,  if . 
tbe  case  ia  one  where  the  warrant  must  be  returnable  to  an- 
other judge. 

I  2438.  Id-t  <ifl«r  llic  order  Iikb  b«cB  aiade. 

Where  tbe  facta,  specified  in  the  last  aection,  are  made  to  ap- 
pear, OS  therein  stitlcd.  at  any  time  after  the  making  of  an  order, 
requiring  the  judgment  debtor  to  attend  and  be  examined,  and 
ttcfore  llie  close  of  his  examination,  the  judge  may  issue  a  wat^ 
rant,  ns  therein  prescribed:  and,  if  necessary,  may  direct  the 
adjournment,  or,  if  the  return  day  of  the  order  has  elapsed,  the 
continuance  of  the  procecdinga  under  the  order,  until  aller  the 
return  of  the  warrant,  aud  bis  decision  thereupon. 

I  243B.  WnrrRDt)  How  Tursted,  etc. 

A  warrant,  issued  ns  prescribed  in  tbe  last  two  sectiona,  moy 
be  vacatod  or  modified,  ns  prescribed  in  scc-tion  2433  of  tfab  act, 
with  respect  to  an  order. 
f  S440.  UadertsklaB  mmr  be  re^ialred,  etc 

Where  a  judgment  debtor  has  been  arrested  and  brongbt  be- 
fore a  judge  by  virtue  of  n  warrant,  issued  as  prescribed  in  this 
article;  and  It  appears  to  the  satisfnction  of  the  judge,  from  his 
examination,  or  other  proof,  (hat  there  Is  danger  that  he  will 
leave  the  State,  or  conceal  himself,  ond  that  he  has  property, 
which  he  has  unjustly  refused  to  apply  to  the  satisfaction  of  the 
Jndgment;  tbe  judge  may  make  an  order,  requiring  him  to  give 
an  undertaking,  with  one  or  more  suretiea,  in  a  sum  fixed  and 
within  a  time  specified  in  the  order,  to  the  effect,  that  he  will, 
from  time  to  lime,  aa  the  judge  directs,  attend  before  the  jtiilge, 
or  before  n  referee,  aptiointed  or  to  be  appointed  in  tbe  proceed- 
incn;  and  that  he  wtii  not.  until  discharfFed  from  arrest  by  virtue 
of  tlie  warrant,  dispose  of  any  of  his  property,  which  ia  not  ex- 
empted from  seizure  by  aection  2-)G3  of  this  act.  If  he  faRs  to 
comptr  with  the  order,  the  judge  must  fortbwitli,  by  warrant, 
commit  him  to  prifon,  Ihere  to  remain  until  the  close  of  the 
examination,  or  tbe  (riving  of  the  required  undertaking;  except 
that  (he  jndge  may  direct  the  Kheriff  to  produce  him,  frtun  tjm< 
to  time,  ns  required  in  the  course  nf  the  proceedings. 
Co.  PrtH.,  lart  ot  |  392,  aubd.  *.  nm'd. 
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I  2441.  OFdcr  t«  ciamlue  persan  kaTlns  pri>pertr>  «i1b^ 
•f   jBdariu^t   deblsr. 

Upon  proof,  by  affidavit,  or  other  competent  written  evideoce, 
to  tbe  satlBlaction  ot  the  Judge,  that  an  execution  agauut  pnq>- 
erty  has  been  iasued.  as  prescribed  in  section  24G8  or  this  act, 
and  either  that  it  has  been  returned  wholly  or  partly  uasatlB- 
Ged>  or  that  it  has  not  been  returoed;  and  qIbo  that  any  per- 
son or  corpomtion  hns  personnl  pru]>erty  of  the  judgmctit  debtor, 
exceeding  ten  dollars  in  Tslne,  or  Is  indebted  to  him  in  a  sam 
exceeding  tcndollan:  the  judgment  creditor  is  entitled  to  an  ord«', 
reqiifring  that  pcmon  or  corporation  to  attend  and  be  examined 
concerning  tlie  debt,  or  other  property,  nt  a  time  and  place  speel- 
6ed  in  the  order.  The  Judge  may.  in  bis  discretion,  require  no- 
tice of  the  EQbseqaent  proceedings  to  be  given  to  the  judgment 
debtor,  in  sneh  a  manner  aa  he  deemrt  Jnst.  But  a  receiver  ahalt 
not  be  aopolnted  without  such  a  notice,  except  as  otherwise  pre- 
scribed in  article  second  of  this  title. 
Co,  Proc.,  I  iS4,    Bee  i  StISS.  imat. 

I   S442.   Eilther   ordrp  .msy    r«qBlre    BttcikdBiiee   bsfovc   ■ 

An  order,  reqairing  a  person  to  attend  and  be  examined,  maile 
pursuant  to  any  provision  of  this  article,  must  require  bim  so 
to  attend  and  be  examined,  either  before  the  judge  to  whom  tbe 
order  is  relumabie,  or  before  a  referee  designated  therein. 
Where  the  esamination  is  taken  before  a  referee,  he  must  cer- 
tify, to  tbe  ju<lf(e  to  whom  tbe  order  is  returnable,  all  the  evi- 
dence and  the  other  proceedings  talien  before  him. 

Id..  I  XK. 

I  S44S.  Refereaee  may  1>e  ordered  st  awr  tiBie. 

whom  the  older 

„ ,   ... ,   —   order,   directins 

that  any  other  examination,  or  testimony,  be  taken  by.  or  that  o 
miestion  arising  Is  referred  to,  r.  referee,  designated  in  the  ordor. 
Where  a  question  is  so  referred,  llie  referee  may  be  directed  to 
report  either  the  evidence  or  the  (acts. 

Id..  I  300. 


I  Z444.  PToecedlUKB  apoa  eEamliuttloM  |  adloamineiit. 

Upon  an  examination  under  this  article,  each  answer  of  a 
party  or  witness  examined  must  be  under  oath.  A  corporation 
mast  attend  by,  anil  answer  under  the  oath  of.  an  officer  thereof; 
and  the  jndge  may,  in  his  discretion,  specify  tbe  officer.  Either 
part;  may  be  examined  as  a  witness,  ia  nis  own  behalt,  and 
may  produce  and  examine  other  witnesses,  as  upon  the  trial  of 
an  action.  The  judge  or  referee  may  ftdjouru  any  proceedings, 
under  this  article,  from  time  to  time,  as  he  thinks  proper. 

BnliMltiiied  for  Co.  Proc.,  |l  £02  mnd  2M.  or  mcb  pirU  (benot  u  r«UU  lo 

I  a44n.  Retcpee  to  be  iivrani. 

Unless  the  partica  expressly  waive  the  referee's  oath,  a  ref- 
eree, appointed  as  prescribed  in  this  article,  must,  before  enter- 
ing apon  an  examination,  or  taking  testimony,  BUb»cribc  and  take 
an  oath,  that  he  will  faithfully  and  fairly  discharge  his  duty 
upon  the  reference,  and  make  a  just  and  true  report,  according 


§§  2446-48  SUPPLEMENTARY  PROC.        c.  17,  t.  12.  a,  1 

to  the  best  of  his  understanding.  The  oath  may  be  administered 
by  an  officer  designated  in  section  842  of  this  act,  and  must  be 
retamed  to  the  judKC,  with  the  report  or  testimony. 

mlttlns  peraon  Indebted  to  par  debt  tO 

At  an;  time  after  the  com  men  lament  of  a  Bpecinl  proceeding, 
authorized  b;  this  article,  and  before  the  appointment  of  a  re- 
ceiver therein,  or  (he  extension  of  a  receiTemhip  thereto,  tbe 
judge,  bj  whom  the  order  or  warrant  was  granted,  or  to  whom 
it  is  returnable,  may,  in  hia  discretion,  upon  proof,  by  affidavit, 
to  his  aatisfHction,  that  a  person  or  cori>oratiou  is  indebted  to  the 
judgment  debtor,  and  UDon  such  a  notice,  given  to  such  persons, 
as  he  deems  juat,  or  without  notin<,  make  an  order,  permitting 
the  person  or  corporation,  to  pay  to  a  shpriff,  designated  in  the 
order,  a  sum,  on  account  of  the  alleged  indebtednesB,  not  exceed- 
ing toe  sum  which  will  satisfy  the  eicciition.  A  payment  tiina 
made  is,  to  the  extent  thereof,  a  discharge  of  the  indebtednesa, 
except  as  against  a  trausferec  from  the  judgment  debtor.  In 
good  (ftith  and  for  a  valuable  consideration,  of  whose  rights  the 
person  or  corporation  had  actnal  or  constructive  notice,  when  the 
payment  whs  made. 
Oo.  F«ic„  !  2W1,  »m'd. 

I  Z447.  Order  FeqnlrliiK  dellverr  of  maner  or  proiirrlr  1o 
■bertlf  or  receiver. 

Where  it  appears,  from  the  exnmination  or  testimony  taken  in 
a  special  proceeding  authorized  by  Uiis  article,  that  the  judiement 
debtor  has,  in  his  yossrssion  or  under  hia  control,  money  or  other 
personal  property,  belonf-ing  to  him;  or  that  one  or  more  articles 
of  personal  properly,  cnimhlc  of  delivery,  his  right  to  the  posses- 
sion whereof  is  not  substantially  disputed,  arc  In  the  possession 
or  under  the  control  of  nudlher  person;  the  judge,  by  whom  (he 
order  or  warrant  whs  grnnled,  or  to  whom  it  in  returnable,  may, 
in  his  discretioD,  and  upon  such  a  notice,  given  to  such  persunn, 
as  he  deems  Just,  or  withont  notice,  make  sn  order,  mre<:tiiig 
the  judgment  debtor,  or  oiher  person,  immediately  to  pay  the 
money,  or  deliver  the  articles  of  personnl  property,  to  a  sheriff, 
designated  in  the  order,  unteits  a  receiver  has  been  appointed,  or 
a  receivership  has  been  nxtendcd  to  the  special  proceeding,  and 
iu  that  case  to  the  receiver. 

SnIwUlDted  tor  Co.  Proc..  f  2n. 

I  S448,   Ddtr   ol  the  HherlS. 

If  the  sheriff,  to  whom  money  is  paid,  or  other  property  fi  de- 
livered, pttrsiinnt  to  an  order  made  ns  prescrihed  in  either  of  the 
last  two  sections,  does  not  then  hold  an  execution  upon  the 
judgment  against  the  property  of  the  judgment  debtor,  be  has 
the  same  rights  nnd  powers,  and  is  snl>je<'t  to  the  same  duties 
and  linbilitica,  with  resiect  to  the  money  or  prnpert.",  :is  if  the 
money  hnd  been  collected,  or  the  property  h.id  been  levied  u|)on 
by  him,  by  virtue  of  such  an  execution;  except  as  ntberwise  im^- 
flcribed  in  the  next  section. 


b,  Google 
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2449.  [Ana'd,  1802.]    Boir  moner  or  proRcrtr  mvpUed  t* 
par  tke   Judvimeiit. 

Alter  a  ivci'iver  boa  jeea  appointed,  or  k  receivership  hu  been 
extended  to  the  special  prooeeding,  the  Judge  must,  by  ordiir, 
direct  the  sheriff  to  pn;  the  tnouoy  or  the  proceods  of  the  prop- 
erty, deductine  his  feCH,  to  tlie  receiver;  or,  il  the  cane  ho  I'e- 
quires,  to  deliver  to  the  receiver  the  prupertf  in  liia  haads.  But 
il  it  nopears,  to  the  siilistaction  of  the  judge,  ihut  u 
'   "  '">ror  estendinttareeeiverBhip,  is 

reciting  that  (act,  direct  the  sh 
r  the  proeeeda  of  the  piopt-rty  a 

eeiver.  appointed  pursuant  to  the  provisions  of  this  artrcie,  may, 
on  leave  of  a  judge  having  power  to  appoint  such  receiver,  lense 
the  real  property  that  shall  come  into  his  poHseBsiou  for  auch  time 
B  shali  be  n(>ccaaary  to  rpalize  moueys  sufficient  to  aattsfy  the 
,   with   intereat   thereon   aud   coeta  of   the   special  cro- 


jodKmen 


On.  Pkm.,  H  sot  IDiI  3W;  L.  ISSI.  cli.  2S1. 

I  S4BO.  Balance  to  be  palA  or  4«Ilvcre«  to  JadvmoBt  deb- 
tor, eto. 

Where  money  Is  paid,  or  property  ia  detlvcred,  as  prescribed  In 
the  last  four  sections,  and  afternards  the  speciBl  proceeding  is 
dlscontlnned  or  diamiMaed;  or  the  judgment  ia  sntiaEed,  without 
reeortine  to  that  money  or  property;  or  a  balance  of  the  money, 
or  of  the  proccrils  of  the  oroperty,  or  a  part  ot  the  property, 
remains  (n  the  sherifTB  or  the  recelver'a  hiinda,  after  aatistying 
the  iudgmenl,  nnd  the  coate  and  expenses  of  the  special  pro- 
ceedinft;  the  judge  mnst  make  an  order,  directing  the  BheriS  or 
receiver  to  pay  the  money,  or  deliver  the  property,  so  remaining 
in  his  bands,  to  the  jndgnient  debtor,  or  to  sneh  other  person  as 
appears  to  tie  enlitled  Ihereto,  upon  payment  of  bis  fees  and  all 
other  snniB  legally  chargeable  apninst  the  same. 

1  24S1.  JndSE   may    eajola  trualer,  atei  of  propovir- 

The  judge  by  whom  the  order  or  warrant  was  granted,  or  to 
wbom  It  JB  returnable,  may  make  nn  injunction  order,  retrain- 
ing any  person  or  corporation,  whether  a  party  or  not  a  party  to 
the  a^ecinl  proceeding,  from  making,  or  suffering  any  tra.narer  or 
other  dlBpoflition  of,  or  intprfcrenee  with,  the  property  of  the 
jadgment  debtor,  or  the  property  or  delit,  concerning  which  any 
person  ia  required  to  attend  and  be  examined  until  further  di- 
rection in  tlio  preniiscK.  Kucb  au  iujunclion  order  may  be  made 
aimultaneonsly  with  the  order  or  warrant,  by  which  the  apeciul 
proceeding  is  Inatituted.  and  upon  the  same  papers;  or  after- 
wards, upon  an  affidavit,  showing  sufficient  grounds  therefor. 
The  judge  or  the  court  may,  as  a  condition  of  granting  an  :ip])il- 
cation  to  vocatc  or  modify  the  iujiinciion  order,  require  tlie 
applicant  to  give  Eccnrity,  in  such  a  sum  and  in  such  a  manner 
as  justice  requires. 

do.  Prec.,  H  208  ""kI  2».  ""'S- 

I  S4Sa.  Mode  of  nerrlee  of  certala  ordera. 

An  injunction  order,  or  au  order  requirinc  a  person  to  ,ttteud 
and  be  examined,  made  as  prescribed  In  this  article,  must  be 
served  as  followa: 
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1.  Tbe  oifginal  order,  under  the  hand  of  the  judge  making  it, 
moat  be  exhibited  to  the  person  to  l>e  served. 

2.  A  copy  thereof,  ttnd  of  the  affidavit  upon  which  It  was  mnde, 
muBt  be  deliTcred  to  him. 

Service  uiron  a  corporation  is  sufficient  if  made  upoo  ao  nIKcer, 
to  whom  a  copy  of  a  summons  must  be  delivered,  where  a  si'in- 
mons  is  penuinally  served  upon  the  corporation;  unless  the  oificer 
is  specially  designated  by  the  Judge,  as  prescril>ed  in  aectiOD  Z414 

BuMd  DO  3  B.  B.  401,  1  4t  (S  Edm,  41T). 

I  2403.  Serrloe  of  ■  iVBiTAtit. 

The  sheriff,  nhea  he  arrests  a  judgment  debtor  by  virtue  of  a 
warrant,  issued  as  prescribed  in  this  article,  must  deliver  to  him 
a  copy  of  the  n-arraot.  and  of  tbe  affidavit  upon  which  It  waa 
granted. 

I  MM.  How  proceedliiKB  aiBeaIi(lBBe4  or  dUHUa««. 

A  qKcial  proceeding,  instituted  as  prescribed  in  this  article, 
may  be  discontinaed  at  any  time,  u|h>u  such  terms  as  jastice 
requires,  by  an  order  of  the  judge,  made  upon  tbe  application 
of  tbe  judgment  (.'reditor.  Wliere  tbe  judgment  creditor  uurea- 
eonably  neglects  or  delays  to  proceed,  or  where  it  appears  that  bia 
judgment  has  been  satisfied,  his  proceedings  may  be  dismisBed, 

rn  like  terms,  by  a  like  order,  made  upon  the  application  ol 
judgment  debtor,  or  of  the  plainliCF  in  a  judgment  creditor's 
action  against  llie  debtor,  or  of  a  judgment  creditor  w)io  has 
Inatituted  either  of  the  saccial  proceedings  authorized  by  this 
article.  Where  an  order  appointing  a  receiver,  or  extending  a 
receivership,  has  been  made,  in  the  course  of  the  special  pro- 
ceeding, notice  of  tbe  applicntion  for  an  order  specified  In  this 
section,  must  be  given,  in  such  a  manner  as  the  judge  deems 
proper,  to  all  t>ersona  Interested  in  the  receivership,  aa  far  as 
they  can  conveoienOy  be  ascertained. 

I  B4SB.  0«ata  to  JadK^wat  eredltov. 

The  judge  may  make  an  order  xillowing  to  the  judgment  creditor 
a  fixed  sum,  as  costs,  cousistin^  of  his  wilneases'  fee«  and  other 
disbursemeDts,  and  of  a  sum.  in  addition  thereto,  not  exceeding 
thirty  dollars:  and  directing  the  payment  thereof  out  of  any 
money  which  has  come,  or  may  come,  to  the  hands  of  tbe 
receiver,  or  of  the  aberiff:  or.  within  a  time  specified  in  the 
order,  by  tbe  judgment  debtor,  or  other  person  against  whom 
the  special  proceeding  is  instituted. 

Co.   PlDC.,   t  >01.   IB  part.  IBl'd. 

I  84Sa.  Id.)  t*  }Dd«u«nt  dektor,  etc. 

Where  the  judgment  debtor,  or  other  person  against  whom  the 
apecial  proceeding  is  instllnted.  has  been  examined  and  property, 
applicable  to  tbe  payment  of  the  judgment,  has  not  been  dlicor- 
ered  in  the  course  of  the  special  proceeding,  the  judge  may 
make  an  order,  allowing  him  a  like  sum  no  costs:  and  directing 
tbe  payment  thereof,  Tclthin  a  time  specified  in  the  order,  tv' 
the  judgment  creditor;  or.  except  where  it  Is  allowed  to  the 
Judgment  debtor,  ont  of  any  money  which  has  come,  or  may 
-_  ^i_  I — I.  ..  .1 : p  gf  ([,g  sheriff. 
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I  iMST.  DlBDbeaiescc  to  order)  liow  pnnlmlied. 

A  person  who  refuscB,  or  without  suffideut  eicuse  DCglecta, 
to  obej  an  order  of  s  judge  or  rereree,  made  pursaant  to  the 
last  two  aectionB,  or  to  any  other  proTiBion  of  tbia  article,  and 
duly  aerfed  upon  him,  or  an  oral  direction,  givea  directly  to 
hltn  by  a  judge  or  referee,  in  the  conrae  of  the  special  proceeding; 
ot  to  attend  before  a  judge  or  referee,  according  to  the  command 
of  a  subpoena,  duly  lerred  upon  him;  may  be  puniahed  by  the 
Judge  or  by  the  court  ont  of  which  the  execution  waa  isaued, 
QB  for  a  contempt. 

Ca.  Pnfc.,  i  Soe.     See  t  328s. 

1  24S8.   [Av'd,  18S1,  18»7.]     Vwou  wk«t  Ivdcmcnt    and  to 

lu  order  to  entitle  a  jiidgmeut-creditor  to  maintain  lither  of  the 
special  proceedings  authorized  by  tbia  article,  the  jnilgment  must 
have  been  rendered  upon  the  judgment  debtor's  sppearunce  or  per- 
sonnl  service  of  the  summons  upon  him,  for  r  sum  not  lesa  than 
twenty-five  dollars  or  substituled  aerrice  of  the  anmoionB  upon 
bim  in  accorda.nce  with  section  four  hundred  and  thirty-six  of  the 
code  of  nvi!  procedure;  and  the  CKCcution  must  have  been  issued 
ont  of  a  court  of  record;  and  either: 

1.  To  the  aberiff-  of  the  county  where  the  judgment  debtor  has. 
at  the  time  of  the  commencement  of  the  special  proceedings,  a 
place  for  the  regular  traQaaclioo  of  buBiness  in  person;  or, 

2.  If  the  judgment  debtor  is  then  a  resident  of  the  state,  to  the 
sheriff  of  the  county  where  he  resides;  or. 

3.  ir  he  is  not  then  a  resident  of  the  state,  to  the  sheriff  of  the 
county  where  the  judgment-roll  is  filed  unless  the  execution  was 
issued  ont  of  a  coo-rt  other  than  that  in  which  the  judgment  was 
rendered,  and.  in  that  case,  to  the  sheriff  of  the  county  where  the 
transcript  of  the  judgment  is  filed. 

Id.,p>ttoti9n.iioi'd:L.lB>T,cli.tW.    lD(asiitSept.l,tan. 

I  S41W.  Im  wk«t  coBMtr  ]««WBO>t  dcktor,  his  bailee,  ete., 
•mat  attena. 

If  the  Judgment  debtor,  or  other  person,  required  to  attMld 
and  be  exarajned,  as  pre8cril)ed  in  tbia  article,  or  the  officer  of 
a  corporatiAD.  rrqnlred  to  attend  in  its  taphalf,  is,  at  the  time  of 
the  service  of  the  order  nron  him,  a  resident  of  the  State,  or 
then  has  an  office  within  the  State,  for  the  regular  tmnsactton 
of  bnsiness.  In  person,  he  cannot  be  compelled  to  attend,  pursaant 
to  the  order,  or  to  any  adjourntnent,  at  a  piace  without  the 
county  wherein  his  residence  or  place  of  bustneas  is  situated. 
W,.  I  SM. 

I  24«0.  [Am'd,  IS8I.]  ffo  perBon  excnaed  trom  obvwctIbk 
i>>  the  vroawd  of  fniad. 

A  party  or  a  witness,  examined  tn  a  special  proceeding,  au- 
thorized by  this  article,  is  not  excused  from  answering  a  qnea- 
tion,  on  the  ground  that  his  examination  will  tend  to  convict  him 
of  the  commission  of  a  frand;  or  to  prove  that  be  has  been  a 
party  or  privy  to,  or  knowing  of.  a  conveyance,  assignment, 
transfer,  or  other  disposition  of  property  for  any  purpose:  or  that 
he  or  another  person  claims  to  be  entitled,  aa  against  the  judg- 
ment creditor,  or  a  receirer  appointed  or  to  be  appointed  in  the 
special  proceeding,  to  hold  property,  derived  from  or  through  the 
Judgment  debtor,  or  to  be  disohargcd  from  the  payment  ot  a' 
debt  which  was  due  to  the  Judgment  debtor,  or  to  a  peraoD  In 
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I  2461.  [Au'd,  1900.]  ProcecdlnKa  wh«re  JndKineBt  U 
avolnut  Joint  debtors. 

Whtii'p  th^  execution  wis  isHued  bs  prescribed  in  section  ninp- 
teen  liundrt-d  and  thirty-four  or  eection  nineteen  hundred  and 
forty-nne  or  this  acl,  a  debt  due  to,  or  other  personal  property 
owned  by,  one  or  more  of  the  defendants  not  Hnmiooned,  jointly 
with  the  defendants  Biimmoupil,  or  with  any  of  them,  nrny  b* 
reached  b?  a  s|>peial  proceediDK.  Instituted  as  preseribed  in  this 
nrticle,   and   founded   upon  the  judsment. 

Id..  I  284,  am-d.     Sec  I  I8T1,  ante.     L.  IBOO,  ri.   21T.     In  eSttt  Bent.  1, 

f  8463.  Pm««ed(iiv*  eoaiineBCCd  befsrc  one  Jadve  mar  be 
contloaed  before  on  other. 

Sections  26,  52,  and  279  of  tbia  act  apply  to  a  wpccial  proceed- 
ing, instituted  as  prescribed  in  this  article;  and  the  judge  before 
whom  it  is  continued,  as  prescribed  in  either  of  thoie  sections. 
Is  deemed  to  be  the  Judge  to  whom  an  order  or  warrant  la 
returnable,  for  the  purpose  of  any  provieiou  of  this  or  the  next 
article. 

t  2403.  [Am*d.  1RS6.]  Caaeii  where  thU  chapter  la  aot 
■Iiplleablei  what  property  sanBot  be  r«aehe4. 

This  article  does  not  apply  where  the  judgment  debtor  is  a 
coriiorntlon  created  by  or  under  the  Inws  of  the  State,  or  a 
foreign  corporation  spedfied  in  section  1812  of  this  act,  except 
in  those  actions  or  eppcial  proceedinfrs  bronithf  by  or  aKainst  the 
people  of  the  State.  Nor  doe*  it  authoriie  the  seisure  of,  or  other 
interference  with,  any  property  which  is  ezpreHsly  exempt  by 
Inn'  from  levy  and  sale  by  rtrtne  of  nn  execution;  or  any  money, 
thinK  in  action,  or  other  property,  held  in  trust  for  a  judKuaent 
debtor,  where  the  trust  has  been  crented  by.  or  the  fund  so  held 
in  trust  has  proceeded  from  n  person  other  than  the  Judsment 
debtor:  or  the  earninKB  of  the  judgment  debtor  for  his  personal 
serrices.  renderpd  within  siity  days,  next  before  the  institution 
of  the  speclnl  proeeedinir:  when  it  is  made  to  appear,  hy  hta 
osth  or  olherwine.  that  thnse  enrninKn  are  necessary  for  the  use 
of  a  family,  wholly  or  partly  supported  by  his  labor. 
L.  ISM,  ch,  30.  See  i  UJ12:  Tax  1..  |  3H. 
6TS 
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ARTI01.EI  SEOOin}. 

Thereeeiver. 

a*es:  oSly^M^c/lvet   10°  bi  .ppolnted.    Formar 

recelTanUp  lu/   be 

24a§.  When  propenr  Is  Testwl   In  irwlici. 

MTO.  County  clerk  to  record  onie™,   clc;  peneli?  1 
am.  Eecelrcr  to  ba   luliject  lo  control  M  coart. 

fnilHl  by  rtUtlon. 

1  3464.  'Wlieu  and  bovr  re«ctTer  nmy  be  ■pvolnted. 

At  any  time  after  making  an  order,  requiriug  tbe  judgment 
debtor,  or  any  othtT  person.  !o  attend  nnd  bt!  examined,  or  Issaing 
a  wRiraDt.  as  prescribeil  In  artic;te  firet  of  this  title,  tbe  judg^ 
to  whom  tie  order  or  warrant  is  relurnuble  may  make  an  order, 
appointing  a  receiver  o(  the  property  of  tlie  judgment  debtor. 
At  ienst  two  dayit'  notice  of  tbe  applicntion  for  the  order  appoint- 
ing a  receiver,  must  be  givi-n  perBonaiiy  to  the  judgment  debtor, 
unless  tbe  Judge  is  sntigfied  that  he  cnnnot,  wllh  reasonable  dili- 
gence, he  found  within  the  Stale;  in  which  case,  the  order  innrt 
recite  that  fact,  and  may  dispense  with  notice,  or  may  direct 
notice  to  b*  given  in  any  manner  which  the  judge  thinks  proper. 
But  where  the  order  to  attcntl  and  be  examined,  or  the  warrant, 
has  been  served  upon  the  jndirment  debtor,  a  receiver  may  be 
appointed  upon  tbe  return  day  thereof,  or  at  the  clou*  of  the 
examination,  witbout  fnrther  notice  to  him. 

f  2466.  Notlc«  to  oilier  creditors. 

The  judge  must  ascertain,  if  practicable,  by  the  oath  of  the 
jadgmeat  debtor,  or  otherwise,  whether  an  action,  specified  In 
article  first  of  title  fourtli  of  cliapter  fifteenth  of  this  act.  or  a 
ape<?ial  proceeding  instituted  as  prescribed  in  article  first  of  this 
title,  is  pending  against  the  jiKlKraent  debtor.  If  either  is  peudlng, 
and  a  receiyer  has  not  been  appointed  therein,  notice  of  the 
application  for  the  appointment  of  a  receiver,  and  of  all  the  snh- 
•eqnent  proceedings  respecting  the  receivership,  must  be  given, 
in  snch  n  manner  as  the  judge  directs,  to  tbe  judgment  creditor 
prosecuting  It. 

Id.,  psrt  of  1  ne. 

If  3466.  Oaly  one  receiver  to  be  appolBtcd.  Porner  re- 
oelTcrBblp  may  be  extended. 

Only  one  receiver  of  the  property  of  a  judgment  debtor  shall 
be  appointed.  Where  a  receiver  thereof  bns  already  been  np- 
nointed.  the  judge,  instead  of  making  the  order  prescribed  in  the 
Inst  section  but  one,  must  make  an  order.  ei:tendlng  the  receiver- 
ship to  the  special  proceedinc  before  him.  Such  an  order  gives 
to  the  jndgment  creditor  thp  same  riahtR  as  if  a  receiver  was 
then  appointed  upon  his  application;  including  the  right  to  apply 
to  the  court  to  control,  direct,  or  remove  the  receiver,  or  to  sub- 
ordinate the  proceedings  in  or  by  which  the  ' 
appointed,  to  those  taken  ander  bis  Judgment 

Id..  Mrt  of  {  ass.    Sm  BhIm  S4  and  SG. 
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1  SMS7.  Order  (o  be  Sled  and  reeovded. 

An  order  appointing  a  receiTer,  or  pitending  a  receiTMBhip, 
iTiust  he  fiied  in  the  office  of  the  clerk  of  the  eouniy,  wherein 
[he  jndgmeut-roll  in  the  action  ia  filed;  or,  if  the  special  pro- 
ceeding ib  founded  upon  an  ozecution  issued  out  of  a  court, 
other  than  that  in  which  the  judgment  was  rendered,  In  the 
oftiee  of  the  clerk  of  the  county,  wherein  the  transcript  of  the 
judgment  is  filed. 

Ca.   Pnc.,   part  ot  I  2SB. 

I  3468.  When  propertT  !■  Tcated  In  peoelver. 

The  property  of  the  judgment  debto>  is  rested  in  a  receiver, 
n-ho  has  dulj  qualified,  from  the  time  of  filing  the  ordrr  appoint- 
ing him,  or  extending  bis  receivership,  ns  the  ease  na;  be; 
subject  to  the  foilonlng  exceptions: 

1.  Real  propenr  is  vested  in  the  receiver,  only  Irom  the  time 
when  the  order,  or  a  certified  copy  thereof,  ns  the  case  may  be, 
ie  filed  with  the  clerk  of  the  county  where  it  is  situated. 

2.  Where  the  judcment  debtor,  nt  the  time  when  the  order 
Is  filed,  resides  in  another  county  of  (he  Stntc,  his  personal  prop- 
erty is  Tested  in  (he  receiver  only  from  the  time  when  a  copy 
of  the  order,  certified  by  the  clerk  in  whose  office  it  is  recorded, 
is  filed  with  the  clerk  of  the  county  where  he  resides. 

111..  I  286. 

I  24CD.  BoTT  reoelTCr'a  title  tv  peraonal  prouerty  ex* 
(ended  by  relation. 

Where  the  receiver's  title  to  persona!  property  has  become 
vested,  as  prescribed  in  the  last  section,  it  also  extends  back 
hy  relation,  for  the  benefit  of  Ihe  judgment  creditor  in  whose 
behalf  the  special  proceeding  was  instituted  ns  follows: 

1,  Where  an  order,  requiring  the  judgment  debtor  to  attend 
and  be  piamlned.  or  a  wnrrnnt.  requiring  the  sheriff  to  nrrest 
him  and  bring  him  before  the  judge,  has  been  served,  before  the 
appointment  of  the  reeeiver,  or  the  extension  of  the  receivership, 
the  receiver's  title  exlends  back,  so  ns  to  include  the  personal 
oroperty  of  the  judgment  debtor,  at  the  time  of  the  service  of 
the  order  or  warrant. 

2.  Where  an  order  or  warrant  has  not  been  served,  an  specified 
in  the  foregoing  anbdlvlslon,  but  an  order  has  been  made,  reqtiir- 
InK  a  person  to  attend  and  he  examined,  concerning  property 
belonging,  or  a  debt  due,  to  the  judgment  debtor,  the  receiver's 
title  extends  to  the  personal  property  belonging  to  the  judgment 
debtor,  which  was  in  the  hands,  or  under  the  conlrol,  of  Ihe 
person  or  corporation  thus  required  lo  attend,  at  the  time  of  the 
eervice  of  the  order;  and  to  a  debt  then  due  to  him  from  that 
person  or  corporation. 

it.  In  every  other  case  where  notice  of  the  application  for  the 
appointment  of  tlie  receiver  wns  given  to  the  judgment  debtor, 
the  receiver's  title  extends  to  the  nersonal  proierty  of  the  judg- 
ment debtor,  nt  the  time  when  Ihe  notice  was  served,  either 
penmnally  or  by  complying  with  the  requirements  of  an  order, 
prescrlhing  a  BubsHtute  for  personal  service. 

4.  Where  the  cnne  is  within  two  or  more  of  the  foregoing  sub- 
diviBioiis  of  this  sccfion.  the  rule  most  favorable  to  the  judgment 
creditor  must  be  adopted. 

5.  f  Added,  1N08.]  No  person  shall  be  appointed  a  receiver  In 
this  State  who  Is  not  a  resident  thereof,  nor  shall  any  person 
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eoatinne  to  art  as  receiyer  after  he  ceaeeB  to  be  a  reaident  theieof, 
and  the  judgment  creditor  ma^  s-I^l?  to  the  court  or  judge  that 
appointed  such  receiver,  withm  thirty  days  after  sa^  receiTer 
ceaaea  to  be  a  retident  of  this  State,  for  the  appointmeiit  of  anothei 
(■eraou  in  bis  place,  upon  such  notice  to  the  persons  intereated 
aa  the  court  or  judge  ma;  direct. 
But  this  section  does  not  affect  the  title  of  a  iturchaaer  in  good 

I  11479,  Cama.tr  al«rlt  to  r«o**4  avden,  Met  paaaltr  (•> 

Each  conntr  clerk  muat  leep  in  hii  office  a  book,  indexed  to 
the  namea  of  the  judgment  debtors,  ityled  "  book  of  order*  ttp- 
pointlDf  recelTera  of  judgment  debtorg".  A  counter  clerk.  In  wboae 
o'ffice  an  order  or  a  certified  copy  of  an  oriler  ia  lilea,  ne  pre- 
scribed is  section  2467  or  section  2468  of  this  act,  must  imme- 
diately note  thereupon  the  time  of  filing  it.  and,  as  BOon  as 
practicable,  must  record  it.  in  tlie  book  so  kept  by  him.  He 
must  also,  upon  request,  furnish  (orthivith  to  any  par^  or  per- 
son interested,  one  or  more  certified  copies  thereof.  For  each 
omistiion  lo  comply  with  any  proTiuion  of  thia  seetion,  a  count? 
clerk  forfeits,  to  the  party  nKKrieved,  two  hundred  and  fifty  dol- 
lars, in  addition  to  all  da  ma  fees  sustained  by  reason  of  the 
omission. 
Co.  Proc..  I  ZBB.    See  ft  J3*1  aBd  124§.  anC*. 

I  S4T1.  Receiver  lo   be  anbjeet  lo  tiODlrol  of  ooart. 

A  receiTer,  appointed  as  prescribed  in  this  article,  is  subject  ta 
the  direction  and  control  of  the  court  out  of  which  the  execution 
waa  Issued.  Where  an  order  has  been  made,  extending  a  receWer- 
ahlp  to  a  speditl  proceedine  founded  upon  a  sQl»etitient  judg- 
ment,  the  control  over,  and  direction  of.  the  receiver,  with  respect 
to  that  jndgmenf.  remain  in  the  court  to  whove  cont?^  and  direc- 
tion be  wu  originaUy  nbject. 

3eo  Rule*  TT,  T8.  OTf 
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B«e.  24na.  tMlTiiT  at  book!   ina   papan,   hoir  enforced. 

I  MTlB,  [Addca,  1883.]  DeUT«rr  «(  boolu  ftnA  psvera, 
how  «Bf opoed* 

A  public  oflicer  ma;  dem&nd  from  an?  person  in  whose  pofi- 
BeaaioD  they  ma;  he,  a  delivery  to  such  officer  of  the  books  and 
papers  belonging  or  appertaining  to  Huch  office.  If  aach  demand 
is  refused,  such  officer  may  make  complaint  thereof  to  any  jiig- 
tice  of  the  supreme  court  of  the  dlstric!,  or  to  the  county  judxe 
of  the  county  in  which  the  person  refusing  resides.  If  such 
justice  or  judge  be  satisfied  that  such  books  or  papers  are  with- 
held, he  shall  grant  an  order  directing  the  person  refusing  to 
show  cause  before  him  at  a  time  specified  therein,  why  he  shonid 
not  deliver  the  same.  At  such  time,  or  at  any  time  to  which  the 
matter  may  be  adjourned,  on  proof  of  the  due  service  of  the 
order,  such  justice  or  judge  snail  proceed  fo  inquire  into  the 
circiimstaiicea.  If  the  person  charged  with  withholding  such 
books  or  pajiers  makes  affidavit  before  such  justice  or  judge  that 
he  has  delivered  fo  the  officer  all  hooks  and  papers  In  his  custody 
which,  within  hia  knowledge,  or  to  hia  belief  belong  or  apper- 
tain thereto,  sucb  proceedings  before  aueh  justice  or  judge  shall 
eeaae,  and  such  peronn  be  discharged.  If  the  person  eomslnined 
agninet  shall  not  mnke  Rueh  nntb.  and  it  nppenrs  that  any  such 
books  or  papers  are  withheld  by  him.  such  justice  or  judge  sfaall 
commit  him  to  the  eotmty  jail  until  he  delivers  auch  books  and 
papers,  or  is  otherwise  diacharged  according  to  law.  On  auch 
commitment,  such  justice  or  jndge.  if  required  by  the  complain- 
ant, shall  also  isane  his  warrant  directed  to  any  sheriff  or  con- 
Btahle,  commanding  bim  to  aeareh.  in  the  daytime,  the  places 
designated  therein,  for  such  books  and  psners,  and  to  bring  them 
before  such  justice  or  judge.  If  any  such  books  and  papefs  are 
brought  before  him  by  virtue  of  such  warrant,  he  shall  deter- 
mine whether  they  appertain  to  such  office,  and  it  so  shall  catIM 
them  to  be  deliyered  to  the  complainant. 

L.  loss,  ch.  in. 
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CHAPTER  XVIII. 
Surrogates'  Courts,  and  Proceedings  Therein. 

(TLB       I.-Oni>tlimtlaB,  Jirli4l«tlDB,  ■■<!  I'owin  of  tka  Cnrt.    Pat)**, 

roweit,  anA   Vlubllltlei  of  »•>  HBirogat*,  ud  th*  OBnn 

•f  iha  CoBTt.    MliaalUBtoBi  PrsTtalaBi. 
■TLB     11.^  PrOTliioBi  RalBtlm  fiaBeranj  to  tha  FrMaadliBi  1b  S«rragatM' 

Coartl,  IBri  to  AppHli  from  tboM  Coirti. 
ITLE   m.-flriBtlBC  BBd  BcToklBi  Probata,   Latlan   TaHHBirntirr.    tmt 

Lelleri  of  IdBlilatritloB.    FarelgB  Wtlb  |  iBcUUrj  Lrtlar*. 
ITLB    1V.~  Prae*«dlBpi  bi  or  ag^art  u  Etaeator  or  IdailBlitnler,  TeBch. 

1h|  the  IdBlBlBtrBllofl  aad  BattlamaBt  of  tb*  Eltat*. 
ITLB      T.— MapoaltlBB  ortha  DaaadOBt'aBeal  PTOHitjr,  ft)i  tha  PM>OBt  of 

DabtD  aad  FiBaral  Erpaaaai.    DlBtrlbBUaa  Of  tba  PnwaadL 
[TLB    Tl.—  PtoTliloBB  Kalatlnr  to  k  TsitkBaBtarr  Tratlaa. 
ITLE  TU— PrflTliloBi  BalatlBg  to  a  eaardlaa. 
TITLI  I. 

>^:anizatioii,  Jurisdiction,  and  powera  of  the  court.  Dntiia, 
powers,  and  diaabilitiea  of  the  Burragate,  and  the  offlcera 
of  the  court.     Uiacellaaeous  proviaiona. 


ARTICLE!  FIRST. 

Jurisdiction  of  the  court,  and  authority  of  the  mrrogate. 

l«e.  S4T1.  0«i«r9l  Inrladlrtton  of  aurregnip-*  nnirt. 
HTS.  PTcaumptloD  of  JurlBdlollon. 

24TB.  Ktect  of  eierclae  ot  jf        "      "   "'™ 
atn.  Biilualve  Jurtarflcllon. 


I  24TX,  Oeneral  JnrlBdtetlon  of  ■arrovate'B  eoart. 

Bach  BQtTOgate  mnBt  hoM.  ivithlD  his  county,  a  court,  which 
baB,  in  addition  to  the  powpni  conferri>d  ii|>uii  it,  or  upon  tlie 
mrnwate,  by  special  provinion  of  low,  jiiriB'liolioii,  iis  fullowB: 

1.  To  take  tbe  proof  of  wills:  to  ailmit  nillN  to  iirobate:  to  re- 
coke  the  probate  thereof:  and  to  takp  ami  revoke  probate  ot 
tie!  rah  ip. 

2.  To  Kiaat  and  revoke  letters  testanieutarj'  and  letlera  of  ad- 
mialBtratioD,  and  to  appoint  a  sut^cessor  ■□  place  of  a  person 
■Those  letters  have  been  revoked. 

S.  To  direct  and  control  the  conduct,  and  settle  the  acconnta, 
of  executors.  adminiRtrators,  and  teatamentary  trustees;  to  r^ 
move  testamentary  trustees,  and  to  appoint  a  succeeaor  in  placa 
Of  a  testaraentary  trustee  bo  removed. 
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4.  To  eDforcp  the  pnyment  of  debts  and  legacies;  the  distribn- 
tkin  of  the  eatateu  of  iltK^tMJenta;  and  the  payniput  or  deiiTery,  bj 
esecutore,  adniliiiBtrators,  aiid  testamentarj;  trustees,  of  moner 
or  other  property  id  their  potweHsioci,  belooging  to  the  estate. 

6.  To  direct  the  dispusitiOD  ot  lenl  prutierty,  and  interests  in 
real  property,  of  diNvdents,  for  the  payment  of  their  debts  and 
funeral  exponEes,  and  the  disposition  of  the  proceeds  thereof. 

6.  To  adDiIiiixter  jiistiee,  in  all  matters  relatinK  to  the  affsin 
o(  decedents,  according  to  the  provrsions  of  the  statutes  relating 

7,  To  nppoiut  and  remoTC  guardians  for  infanta:  to  compel  the 
payment  and  deiiveir  by  thpm  of  money  or  other  property  be- 
longing to  their  wanlR;  and,  in  the  cases  Bpecially  prescribed  hj 
law,  to  direct  and  control  their  conduct,  aud  settle  their  acconats. 

This  iiirixiliction  must  be  exercised  in  the  eases,  and  la  the 
manner,   prescribed  by  Btatnt(>. 

a  R.  S.  2£0,  I  1  (3  earn.  SS9);  iltn    L.  1OT4,  cli.  2«T  (B  Edm.  aS4). 
I  2473.  Preaamptlon  of  JarlDdlotloB. 

"Where  the  jurindiciion  of  a  Burrognlc's  coort  to  make,  in  a 
caae  speciliod  in  the  Inst  section,  a  dpcree  or  other  determination, 
is  dran^o  in  question  collaternll^,  and  the  neecasary  parties  were 
duly  cited  or  appeared,  the  juri»lletion  is  presiimptiTcly,  and,  in 
the  absence  ot  fraud  or  collusion,  conclUBiTcly,  established,  by 
an  allegation  of  the  jurisdictional  facts,  contained  in  a  written 
netilion  or  answer,  duly  Terified.  used  in  the  surrogate's  court, 
't  that  the  parties  were  dnly  cited  is  preeumpliTely  proved, 


I  X4T4.  JBrlHdlrtloD  not  lost  br  'rfeet  In  rvoord. 

The  surrogate's  court  obtains  jurisdiction  In  ercry  case  by  the 
existence  of  the  jurLtullrtiouiil  factx  prescribed  by  statute,  and 
by  the  citation  or  nppearnnce  of  the  oecesaary  parties.  An  objec- 
tion to  a  decree  or  other  del  crm  in  at  ion.  founded  npon  an  omis- 
sion therein,  or  in  tbe  papers  upon  which  It  was  founded,  of  the 
recital  or  proof  of  any  far'  nocesaary  to  jurisdiction,  which  actu- 
ally existed,  or  the  failure  to  take  any  intermediate  proeeeding, 
required  by  Inn-  to  be  taken.  Is  Available  only  upon  appeaL  But, 
for  the  better  protection  of  any  party,  or  other  person  interested, 
the  surrogate's  court  may,  in  ita  discretion,  allow  such  a  defect 
to  be  supplied  by  amendment. 

L.  Ifm.  cb.  SeO,  I  1  (T  Edm.  13a>;  L.  1810,  cb.  SU,  I  1.  asd  L  ISIS.  Sb. 
B2  (9  Edm.  SZT). 

1  347S,  BSeet  or  ex«-relsc  of  JnrtaAletlon. 

Jurisdiction,  onep  duly  exercised  over  any  matter,  by  a  surro- 
gate's court,  excludes  the  sobsequent  exercise  of  Jnrisdlctloti  ly 
another  surrogate's  eoiirt,  over  the  same  mntter,  and  all  its  inci- 
dents, except  as  otherwise  specially  prescribed  by  law.  Where 
a  guardian  has  been  dniy  appointed  by,  or  lettera  testamentary 
or  of  administration  linve  been  duly  issued  from,  or  any  other 
upeeifll  nrocpcding  hna  been  duly  cotomencpd  In,  a  surrogate's 
cDurt  bavinc  jurituliction,  all  further  proceedinge,  to  be  taken  in 
a  Burrngiitc's  court,  with  resjiect  to  the  same  estate  or  matter, 
must  be  taken  in  the  same  court.    - 

2  R.  8.  222,  I  IS  a  Un.  232);  2  K.  S.  «,  I  ZS  <3  Edm.  fll):  »  B.  fl.  IIT, 
24  (3  Edm.  121). 
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f  IMTA.  Exolaalve  JarladletlOD. 

The  surti^ate's  court  ot  each  county  has  |urlsdlction,  exdaBlve 
Ot  every  other  surrogate's  court,  to  t*ke  the  proof  of  a  w[H,  nnd 
to  gTftut  lettera  teitamentar;  thereupon,  or  to  Kraut  letten  of 
admiuiBtTHtiou,   as  the  case  retiuirea,  Id  eilher  ot  the  follon'tos 

1.  Whore  the  dpccdeut  was,  ot  the  time  of  bia  death,  n  resiJent 
of  that  county,  whether  his  death  happened  there  or  eliewhere. 

2.  Where  the  decpdent,  not  being  n  resident  of  the  State,  died 
within  that  conntj,  leaving  personal  property  within  the  Slate, 
or  leaving  personal  property  which  has,  since  bis  death,  come 
into  the  State,  and  remains  una d ministered. 

3.  Where  the  decedent,  not  being  a  reaident  of  the  State,  died 
witboat  the  State,  leaving  personal  property  within  thnt  county, 
and  no  other;  or  leaving  pergonal  property  whicli  has,  sincv  his 
death,  come  into  that  county,  and  no  other,  and  remains  uu- 
adminlslered. 

4.  Where  the  decedent  was  not,  at  the  time  of  his  death,  a 
resident  of  the  Slate,  and  a  petition  for  probate  of  hia  will,  or 
for  a  grant  of  letters  of  administrattou,  nnder  anbdivisfon  aecond 
or  third  of  this  section,  has  not  been  filed  In  any  Biirrocate'a 
court;  but  real  property  of  the  decedent,  to  which  the  will  relates, 
or  which  Is  subject  to  disposition  under  title  fifth  of  this  chapter 
is  situated  within  that  county,  and  no  other. 

2  B.  S.  TS,  I  Z3  {2  Edni.  TIl)l  L.  1B>T,  eb.  460,  (  ]  (1  Edm.  tfS).  S»  |  2501. 
I  MTT.   Gnaoarreiit   iariadl«M*B    at  two    or    more   nmrrt>- 

Wh^re  personal  propett7  of  the  decedent  is  wlthio,  or  cornea 
Into  two  or  more  countiea,  under  the  circumstances  spedfied  in 
subdivision  third  of  the  Inst  section;  or  real  property  of  the  dece- 
dent is  situated  In  two  or  more  counties,  under  the  circumstnucea 
specified  in  sobdivislou  fourth  of  the  last  section;  the  surrofcate'a 
courts  of  those  counties  have  coocnrrent  jurisdiction,  exclusive 
of  every  other  surrogate's  court,  to  take  tlie  proof  of  the  will 
BUd  grant  letters  testamentary  thereupon,  or  to  grant  letters  of 
administration,  as  the  case  requires.  But  where  a  petition  for 
probate  of  a  will,  or  for  letters  of  administration,  has  been  duly 
filed  In  either  of  the  courts  so  possessing  concurrent  jurisdiction, 
the  jurisdiction  of  that  court  ezclndee  that  ot  the  ouier. 

Id.,  i  24,  amd. 

I  94T8.  jBrlsdlotlon,  liow  KlTeoted  br  lorallty  of  drbta. 

For  the  purpose  of  conferring  jurisdiction  upon  a  surrogate's 
court,  a  debt,  owing  to  a  decedent  by  a  resident  of  the  State,  is 
regarded  as  personal  property,  situated  within  the  county  where 
the  debtor,  or  cither  of  two  or  more  joint  debtora.  resides;  and 
a  debt,  owing  to  him  by  a  domestic  cor[>oration,  is  regarded  as 
personal  property,  situated  within  the  county  where  the  principal 
office  of  the  corporation  is  sitnated.  But  the  foregoing  provision 
does  not  app^  to  a  debt  evidenced  by  a  bond,  promissory  note. 
or  other  iiistrnment  for  the  payment  of  money  only,  In  termi 
negotiable,  or  payable  to  the  beftrer  or  holder.  Snch  a  debt, 
whetier  the  deolor  is  a  resident  or  a  non-resident  of  the  State, 
or  a  torelgi)  or  a  domestic  Rovernment.  State,  county,  public 
officer,  association,  or  corporation,  is,  for  the  purpose  of  so  con- 
ferrtog  jnrisdictloD.  regarded  as  pcreoaal  property,  at  the  placa 
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where   the  bond,   note,   or  otber  inBtmmeDt  is,  either  within  or 
without   the  State. 

I  84T0.    [Am'd,     168S.]     Jarlaaiatlan     In     a«r    of    itltercd 

Where  a  new  county  has  been  heretofore,  or  is  hereafter  erected, 
or  territory  hus  been  heretotoic,  or  is  hereafter  tranaferred  from 
oue  eounty  to  another,  the  jnrisilictioQ  of  the  surrogate's  eourt 
of  eaeh  of  the  couutica  uffetieil  thereby,  to  take  the  proof  of  a 
ivlll,  or  to  grant  letterij,  di'])euds  upon  the  locality,  when  the  peti- 
tion is  presented,  of  the  plnee,  where  the  propert;  of  the  dece- 
dent is  situated,  or  where  the  evcut  occurred,  us  the  case  may 
be,  which  determines  juriadiction.  If,  before  the  erection  of  the 
new  countj,  or  the  transfer  of  the  territory,  letters  have  been 
KHiuted,  upon  the  ground  tliat  the  decedent  dieil  or  reaided  within 
the  county^  the  smrogate's  court  from  which  they  were  issued, 
haa  cxeluHive  juriadictiuii  of  the  estate,  aui  of  all  matters  inci- 
dental Iheretoi  and  if  the  place  where  the  decedent  died  or  re- 
sided is  embraced  within  another  county,  certified  cojiies  of  an; 
papers  or  proceedings,  filed,  entered,  or  recorded  in  the  surro- 
gate's court  thereof,  miiat  be  furnished,  on  the  payment  of  the 
fees  therefor,  by  the  proper  ofhcer,  to  any  [K'rson  interested  in 
the  estate:  and,  u|)on  the  tatter's  retiuest  and  payment  of  the 
fees  therefor,  the  proper  officer  of  the  court  so  having  juriwiietion 
must  hie.  enter,  or  record  the  same,  in  lihc  manner  and  with  like 
effect  ns  the  originals.  Where  the  letters  were  granted  upon  any 
ground,  other  than  the  decedent's  death  or  residence  within  the 
county,  the  Juriadictlon  of  the  court  from  which  they  were  issued, 
remains  unaffected  by  any  change  iu  the  territoriai  limits  of  ita 
county. 

I.  ISTO,  cb.  20.  li  1  BUd  2  <7  Edoi.  SHI):   L.  1883.  c^H.  SO. 

I  3480.  Id.t  (rtinsfer  of  proeeedlnsa  to  prap«v  eoDNtr. 

A  special  proceeding  pending  iu  n  surrogate's  court,  whose 
jurisdiction  to  entertain  the  aanic  is  taken  away  by  the  pro- 
TiHions  of  the  last  section,  or  in  consequence  of  the  erection  of 
a  new  county,  or  the  altcralioo  of  the  territorial  limits  of  a 
county,  after  this  act  lakes  effect,  must  be  transferred,  by  order 
of  the  court  in  which  it  is  ponding,  to  the  surrogate's  court  hav- 
ing jurisdiction;  and  the  hitter  court  has  the  same  jurisdiction, 
power,  and  authority  with  respect  thereto,  which  the  former  court 
would  have  hnd,  If  the  territorial  limits  of  Us  county  had  not 
been  changed. 

t  2481.  Incidpntnl  poTT«rii  of  the  ■arrovrnto. 

A  surrogate,  in  court  or  out  of  court,  as  the  case  requires,  haa 

1.  To  issue  cilationa  to  partieB,  in  any  matter  within  the  juris- 
diction of  bis  court;  and,  in  a  case  prescribed  by  law,  to  compel 
the  attendance  of  a  party. 

2,  To  adjonrn,  from  time  to  time,  a  hearing  or  other  proceeding 
In  his  court:  and  where  all  i>eraon8  who  nre  necessary  parties 
have  not  been  cited  or  notified,  nnd  citation  or  notice  has  not 
been  waived  by  appearance  or  otherwise,  it  ia  his  duty,  before 
proceeding  further,  so  to  adjourn  (he  same,  and  to  Issue  a  sup- 
plemental citation,  or  reriuirc  the  petitioner  to  give  an  additional 
notice,  as  may  he  necessary. 


rf^c 
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3.  To  iBBue,  under  tbe  seal  o(  the  court,  a  BUbpoena,  requiiing 
the  attendance  of  a  witaesa,  residiDg  or  beiof;  in  aoy  [>art  ot  the 
Slate;  or  a  subpoena  dace*  tecum,  requiring  such  attendeDce,  and 
the  pcoductioB  of  a  book  or  i>aper  material  to  an  inquiry  pending 
Id  the  court. 

4.  To  enjoin,  by  order,  an  executor,  admlniBtrator,  teatamentary 
tmstee  or  ctiardian,  to  whom  a  rllntlnn  or  other  proceaB  bai 
been  dnl;  lERiied  from  his  court,  from  acting  ae  Bucti,  until  the 
further  order  of  the  coMrt. 

5.  To  require,  by  oriier,  an  executor,  adminiatrator,  teatament- 
ary trustee,  or  guardian,  subject  to  the  jurisdiction  of  his  court, 
'  >  perform   sny  duly  imposed  upon  him,  by  statute,  or  by  ths 

ite's  court,  under  authority  of  n  statute. 

a  open,  Tacate,  modify,  or  set  siii<1e.  or  to  enter,  as  of  a 
former  time,  a  decree  or  order  of  bis  eourt;  or  to  grant  a  new 
trial  or  a  new  hearing  for  fraud,  newly  discovered  evidence, 
clerical  error,  or  other  sufficient  cbubc.  The  powem  conferred  by 
this  anbdivlBion,  must  be  exercised  only  in  a  like  case  and  in  the 
same  manner,  bb  a  court  of  record  and  of  general  jurisdiction 
exercisee  the  same  powers.  Upon  an  appeal  from  a  determina- 
tion of  tbe  aurrosate.  made  n:ion  an  application  puraUHtit  to  thla 
eabdWision,  the  general  term  of  the  supreme  court  bas  the  snme 
power  as  the  Burrogate;  and  bis  determination  must  be  reviewed, 
as  if  an  original  application  wan  made  to  that  term. 

7.  To  puniBh  (iny  person  for  n  contempt  of  bin  court,  civil  or 
criminal,  in  any  caRe  where  It  is  expresaly  prescribed  by  law 
that  a  court  of  record  may  punish  a  person  for  a  sim'lar  conr 
tempt,  in  like  manner. 

8.  Subject  to  tbe  provisiona  of  law,  relating  to  the  disqualifica- 
tion of  a  Judge  in  certain  caaes,  to  complete  any  nnSnIshed  bvA- 
ness,  pending  before  bis  predecessor  In  the  office,  including  proofs, 
acconntfngB,  and  eiaminations. 

9.  To  complete,  and  certify  and  sign  in  bis  own  name,  adding 
to  hU  signature  the  date  of  so  doing,  all  records  of  papers,  lett 
uncompleted  or  unsigned  by  any  of  his  predecesBors. 

10.  To  exemtilify  and  certify  transcripts  of  nil  records  of  hte 
court,  or  other  pnpers  remaining  therein, 

11.  With  respect  to  any  matter  not  eiprcssly  provided  for  in 
the  foregoing  subdivlBions  of  this  section,  to  proceed,  in  all  mat- 
ters subject  to  the  cognizance  of  his  court,  according  to  the 
course  nnd  practice  of  a  court,  having,  by  the  common  law,  juris- 
diction of  such  matters,  except  as  otherwise  prescribed  by  statute; 
and  to  exercise  such  incidental  powers,  bb  are  necessary  to  carry 
Into  effect  the  powers  eiiresBly  conferred. 

468);  Id..  I  «  H  K<tm.  tST);  L.  IRTO,  A.  T4,  i  2  (7  Edm.  DSIJ:  I~  ISIl,  cb. 
at.  I  2.  ind  L.  1ST4.  cb.  V  W  Edm.  B49). 

f  S482.  [Am'd,  ISftS.]  AppllectloB  •!  oliapter)  eaaflrmK- 
tloB  of  prrvloBs  acts. 

Each  provision  of  this  chapter,  relaling  lo  the  jurisdiction  of 
the  surrogate's  court,  to  take  tbe  proof  of  a  will,  and  to  grant 
letters  testamentary  or  letters  of  admlnlatrfltlon,  or  regulaUng 
the  moc/e  of  proceeding  In  any  matter  connected  with  the  estate 
of  a  decedent,  applies,  unless  otherwise  expressly  declared  iftereln, 
whether  the  will  was  mfide,  or  the  decedent  died,  before  or  alter 
this  chapter  takes  effect.  All  nets  hitherto  of  surrogatM  and 
officer*  actln*-  as  such  In  completing  by  certifying  In  their  own 
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D«inH  anr  UDcertifled  witls,  nod  by  signing  snd  certiCriniC  la 
thrir  own  names,  the  noBignod  and  nnecrtified  reoords  of  wills 
■nd  of  otber  proofs  and  exBrninatioas  taken  in  the  proceedings 
of  probate  thereof,  before  their  predeceMors  in  office,  are  ber«Dj 
cenGmed  and  declared  to  be  valid  and  In  fuU  comcllance  with 
the  pre-existing  stKtutan  requirements. 


D,g,t,ioflb,GoogIe 
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AilTlCI.B  SCCOND. 

'  temporary 


Bm 

SuRwats  and  i.:tliiE  ■amcitei   theli 

rC"T»*S"S-»"" 

wIb' 

Pn»f  ol  auttaorlti. 

Id.i  wtwD  ud  haw  mide. 

stss! 

3490. 

miPtW.  nccUtHl. 

^^ 

Tem>nrT  urrogite;  wbeu  boiid  ot 

•BPOlnl. 

'    I   S4SS.    SaiTOBmtv    KBd    Bstla*    anPFOVKtci    their    olBelKl 

Where  the  county  Judi^  la  alsn  snrragHt?.  he  may  be  dealgnated, 
in  nnf  paper  or  proceedioR  relntloK  to  the  ofiiee  of  enrrogate,  as 
Uie  Biirrof^ate  of  the  county,  without  auy  addition  referring  to 
his  office  as  county  judg-i'.  A  local  offieer  elected,  bb  preacribed 
in  the  conatitution,  to  diaehnrge  the  duties  at  aiirrogate.  or  of 
coQnty  Judge  and  aurroKnte,  ia  dcaisnated  in  this  act,  and,  when 
acting  as  attrrosate,  mitj  be  designated  as  the  "  special  surrogate" 
of  hla  county.  Where  an  officer,  other  than  the  surrogate,  acta 
aa  aurrogate  in  a  case  prescribed  by  law.  be  muat  be  deaignated 
b7  his  ofBcUl  title,  with  the  addition  of  the  worua,  "  and  acting 
■arrogate." 

L.  IBBS,  cb.  B«  M  Bdm.  BW);  L.  1811,  cb.  SCe.  |  1  (B  Bdm.  ^4). 

I  34A4.  [AnM,  1S»8.I  VaesBer  op  dlaabllltrt  who  t*  sot 
aa  anrroKiilc. 

Where  in  any  county,  except  New  Torb,  the  office  of  Burrogat* 
ta  vacant:  or  the  aurrogate  is  difinhled  by  reaaon  of  aickneas, 
abaence,  or  lunacy,  and  apecial  provision  ia  not  made  by  law  for 
the  diacharge  of  the  dutlpB  of  liia  oflice  In  that  contingency;  the 
dotlea  of  hla  office  must  be  discharged  ODtil  the  vacancy  is  filled 
or  the  diaability  ceases,  as  foUows: 

1.  By  the  special  surrogate. 

2.  If  there  Is  no  specinl  aurroKate.  or  he  la  in  like  manncir 
disabled,  or  la  precluded  or  diiiqunlifieci,  by  the  apecial  county 
Judge. 

3.  If  there  la  no  apccinl  county  iudge,  or  he  ia  In  like  manner 
diaahled,  or  la  precluded  or  disqualified,  by  the  connty  judge. 

4.  If  there  la  no  county  judge,  or  he  ia  in  like  manner  disabled, 
or  Is  precluded  or  dtafinnllfied,  by  the  district  attorney. 

Bnt  before  an  officer  Is  entitled  to  act.  aa  prescribed  In  thla 
•ectloo,  proof  of  hla  authority  to  net  ns  prpBcrlbed  in  section 
twenty-four  hundred  and  elghtv-aeven  of  this  act  must  be  made. 

In  any  proceeding  to  the  surrogate's  court  of  the  ConntT  » 
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Kiuga,  lieton  eiLlier  of  tlio  ofiicera  aiiihorized  iu  iitia  section  to 
dlBcharge  the  dulkti  ot  Ihtt  oltice  of  iiurru£ut«  of  auch  couaur  for 
t)ie  tiuie  bbiug,  it  nu  ixuue  is  joiutd  or  a  contest  arises  either  un 
tile  fuvtB  or  tbe  law,  sucli  oUicvr,  iu  hig  dlHcrHtiou,  uukj,  bj  onler, 
transfer  auch  cases  to  the  supreme  court  to  be  heard  ood  decided 
at  a  Bpeciul  term  thereof,  held  iu  such  cuunty,  wbich  order  sball 
be  recorded  iu  tbe  surrogute's  office.  A  certified  copj  of  sneh 
order,  together  with  tbe  appropriate  cerlificute  or  cerliflcates  of 
the  authority  of  the  officer  to  act  as  surrogate,  ahAli  be  sutficient 
and  concluBive  evidence  of  the  jurlEdiction  and  authoriiy  ot  the 
Buprenie  court  in  such  matter  or  caiiBe.  After  a  final  order  or 
diK-ree  is  made  ia  the  taatter  or  cause  bo  transferred  to  the 
supreme  court,  the  court  shall  direct  the  papers  to  be  returned 
and  filed,  and  trauBcri{ita  of  all  ordfrs  and  decrees  made  therein 
to  be  recorded  in  the  surrogate's  office  of  sach  county;  and  when 
so  Bled  and  recorded,  they  shall  have  the  same  effect  as  if 
they  were  filed  and  recorded  In  a  case  pending  iu  the  surrogate's 
court  of  such  conuly. 


I  24SS.  [Am'd,  189S.]  If  mmmwmte  dlaq«ftll*e«,  wko  to 
met. 

Where  (he  snrrognte  of  any  cosnty,  except  New  Tark  is  pre^ 

eluded  or  disqualified  from  acting  with  respect  to  any  particular 
matter,  bis  jurisdiction  aod  powers  with  respect  to  ihut  matter 
Test  in  the  several  officers  designated  iu  the  lust  section,  in  tbe 
order  therein  provided  for.  It  there  ie  no  such  oJEcer  qualified 
to  net  therein,  the  surrogate  may  file  in  his  office  a  certificate, 
stating  that  fact;  specifying  tlie  reason  why  he  is  disiiiiBlified  or 
precluded;  and  designating  the  siirrogute  of  an  ndjoinmg  county, 
other  than  New  York,  to  net  in  his  plnce  in  the  pnrlicular  matter. 
Tbe  surrogate  so  designated  has,  with  respect  lo  Ibat  matter, 
all  the  juriadiction  and  powers  of  the  surrogate  makiog  the 
designation,  and  may  exercise  tbe  same  in  either  county. 
I,.  1SS3,  cb.  ose. 

I  1MS«.   [Am'«,  1893,  1S8EI.]    Id.|  In  Haw  Torb  eonntr. 

In  the  cotinty  of  New  York,  the  supreme  court,  nt  a  special 
term  thereof,  on  the  presentation  of  proof  of  Its  nuthorily,  an 
preBcrilwd  in  Ihe  next  section,  mast  exerclw  nil  the  powers  and 
jurisdiction  of  the  surrogate's  court,  as  follows: 

1.  Where  the  surrogate  is  precluded  or  diaqunlified  from  acting, 
with  respect  to  a  particular  matter,  it  must  exerolae  all  the 
powPFB  and  jnrlsdlclion  of  that  court  with  rrspecf.  to  that  matter. 

2,  Where  the  office  ol  stirrognto  of  Ibe  county  is  racant.  or  the 
surrogate  is  disabled  by  reason  of  aicknes!!.  ahaence  or  lunacy. 
it  must  exercise  all  the  powers  and  jnriwiiotion  of  that  court, 
until  the  racancy  is  filled  or  the  disability  ceases,  as  the  case 


I  34fiT.  [AhM,  1S9R.]    Proof  of  B«tliorIt7- 

The  authority  of  nnotber  ofEcer.  or,  in  the  county  of  New  Tork. 
of  the  supreme  court,  to  act  ns  prescribed  In  the  last  three 
•ectioaa,  must  be  proved,  In  one  of  the  following  modes: 
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1,  Where  the  surrogate  is  diaquolified,  or  preclndcd  from  act- 
ing in  a  yaiticular  mutter,  that  fact  ma.j  be  proved  b;  the 
•UTTOKate's  certificate  thereof;  or,  except  as  otherwise  prescribed 
Id  section  :i-Ut5,  bj  affidavit  or  oral  testimony. 

2.  The  fact  that  the  anrrogato  is  so  dlsqualifled  or  precluded, 
or  that  be  is  disabled,  or  that  the  office  is  vacant,  and  also  the 
nathority  oC  the  olticer,  or  of  the  court,  as  the  case  mar  he,  to 
act  in  hie  place,  may  be  proved,  and  are  deemed  coDclusively 
establiBhed,  by  an  order  ot  a  justice  of  the  supreme  court  of  the 
judicial  district  embracing  the  county.  After  such  an  order  la 
■uad?,  the  surrogate  shall  not  make  the  certificate  spedtied  Id 
■cction  '24i^  of  this  act,  and  if  such  a  certificate  liaa  been  there- 
tofore filed,  the.  poivers  and  Juriadiction  of  the  surrogate  therein 
designated,  as  specified  in  that  section,  thenceforth  ceaae. 

h.  ISSB.  en.  Mfl. 

t  248S.  Id.t  wh«B  ud  k«w  >u4«. 

An  order  may  be  made  as  prescribed  In  subdivision  second  of 
the  last  section,  npon  or  without  notice,  as  a  Jnstice  of  the  su- 
preme court  of  the  Judicial  district  embracing  the  cotinty  thinks 
proper.  It  muHt  recite  the  cause  ot  the  making  thereof,  it  must 
desigiiate  the  officer  or  court  empowered  to  discharge  the  duties 
of  the  office  of  surrogate:  and,  If  it  relates  lo  a  particular  matter 
only,  it  must  designate  that  matter.  It  may.  in  the  discretion 
of  the  jiiatlce.  require  an  officer  to  gire  Fiecnrity  for  the  due  dla- 
eltar(»>  of  the  duties  therein.  Where  the  office  of  surrogate  is 
vnesnt,  or  the  surrogate  in  diHBbleil  by  reason  of  lunacy,  the 
attorn py-peneral,  if  dlrerted  by  the  governor,  must,  or  the  district- 
attorney,  upon  his  own  motion,  mny  apply  Tor  the  order,  and 
a  justice  ot  the  supreme  court  of  the  indicia!  district  embracing 
the  county  must  itrant  It  upon  his  application.  A  justice  ot  the 
snpreme  court  ot  the  judicial  district  embradiig  the  county  nay 
also  grant  the  order  upon  the  application  of  a  party,  or  a  person 
about  to  become  a  party  to  any  special  proceeding  in  the  sarro- 
gate's  court.  Where  the  surrogate  is  sick  or  absent,  the  granting 
of  an  order  rPHts  in  the  discretion  of  the  justice,  and  its  effect 
may  be  qualified  as  the  justice  thinks  proper. 

U  1884,  ch.  490.  I  1. 

I  248S.  BoiT  authority  ■npcKs«4lad. 

Where  an  order  is  made  by  a  justice  of  the  supreme  court  of 
the  Judicial  district  embracing  the  county,  as  prescribed  In  the 
Inst  two  sections,  or  an  appointment  Is  made  by  the  board  of 
BuperviBors,  ns  prescribed  in  section  24i!2  of  this  act,  for  any 
cnnse  except  a  vacancy  in  the  office  of  surrogate,  It  may  be 
revoked,  without  prejudice  to  any  proceedings  theretofore  taken 
by  virtue  thereof,  by  a  jnstice  of  the  nuprcme  court  of  the  judicial 
di-'trict  embracing  the  snrrognlc's  county,  upon  proof  that  it  was 
im providently  made,  or  that  the  cause  of  making  it  baa  become 
inoivratire.  Such  an  order  or  nppointment,  made  upon  the 
ground  that  the  aurrognte's  office  Is  vncniit.  Es  superseded  without 
any  formal  revocation,  by  the  fillinit  of  the  vHcnncr,  After  the 
order  or  appointment  ia  revoked,  or  the  vacancy  !■  filled,  as  the 
case  may  be,  the  unfinished  business,  in  nnv  proc<>edtnzs  tsken 
by  virtue  of  the  order  or  appointment  raurt  be  transferred  *</. 
and  mn.T  ht-  cofflpleled  by,  the  surrogate,  in  the  same  manner 
■''i_M*°,'l"^.*'*^-  "^  where  a  new  sarrogate  completea  tbe 
gnitnwnea  btismess  of  bis  predecessor. 
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i  a4BO.  [AjB'd,  ISSS.]  ProeeedlBva  la  New  York  and  Kl«Ka 
canatlDB  rearnlMed. 

Id  a  tpetMi  proceeding  cognisable  betore  a.  aurrogate,  Wken 
in  Uie  supreme  court,  as  prescribed  iu  thu  article,  the  seal  of 
the  court  in  which  It  is  takeo,  niiiat  be  nncd,  where  a.  seal  is 
necessar}'.  The  special  proceeding  most  be  eatitled  in  that  court; 
and  the  papers  therein  must  be  filed  or  recorded,  as  the  case 
may  he,  and  issues  therein  must  be  tried,  aa  in  an  action 
brought  in  ttiat  court.  The  clerk  ot  that  court  must  sign  each 
record,  which  ia  required  to  be  signed  b;  the  Buirogate  or  the 
clcrli  o(  the  surrogate's  court.  The  Issaing  of  a  citation  ma;  be 
directed,  and  an;  order  intermediate  tiie  citation  and  the  decree 
ma;  be  made,  bp  a  judge  of  the  conrL 

I,,  isse.  cb.  MS. 

I  S49I.  [An'O,  189B.]  Id^  trmmmtar  at  proaecdlaCB  to  aaiw 
rOKBite'B  eonrt. 

The  court  ma;,  at  an;  time,  in  its  discretiou,  apiHi  being  satia' 
fied  that  the  reaaon  for  the  exerciae  of  its  powers  sod  joriadictioD 
has  ceased  to  operate,  make  aji  order  to  tranafer  to  the  snrro- 
gate'a  court,  an;  nuitter  then  pending  before  it.  Such  an  order 
Operates  to  transfer  the  same  according);.  Immedlatel;  after 
sucli  a  transfer,  or  after  the  rcTocation  ot  the  order  of  the 
geueral  term,  as  prescribed  iu  the  last  section  but  one,  the  sar- 
rogate  must  cause  entries  to  be  made  in  tlie  proper  book  in  bis 
office,  referring  to  all  the  papers  filed,  and  orders  entered  or 
other  proceedings  taken,  in  the  supreme  court;  and  he  ma;  cause 
copies  of  any  of  the  orders  iw*  papers  to  be  made,  and  recorded 
or  filed  in  his  office,  at  the  expense  of  the  conntf. 


I  X48S.  [AB'd,  ISM.]  Temporarr  aaraonttei  whea  board 
of  auperTlaars  mar  appoint. 

In  any  county,  except  New  Tork,  if  the  BiirroFate  is  disabled, 
by  reason  of  sickness,  and  there  is  no  special  surrogate,  or 
special  count;  JndRe  of  the  count;,  the  board  of  supervisors  msy 
in  its  discretion,  appoint  n  unitable  person,  to  act  ns  sQrrognte, 
until  the  surrogate's  disabilily  ceases;  or,  until  s  specinl  snrro- 
tiate  or  a  special  county  judge  Is  elected  or  appointed.  A,  person 
so  appointed  must,  before  entering  on  thp  execution  of  the  duties 
of  bii  office,  take  and  file  an  oath  of  office,  and  giTe  an  official 
bond,  as  prescribed  by  law,  with  respect  to  a  person  elected  to 
the  office  of  surrogate. 

t^  i»3.  ch.  ass. 

f  2403.  M.I  conpeBiatloB. 

An  officer,  or  a  person  appointed  b;  the  board  of  superrtaors, 
who  acts  as  surrogate  of  nn;  count;  during  a  Tacanc;  {n  the 
offii^,  or  in  consequence  of  disHbilltr,  as  prescribed  In  the  last 
nine  sections,  must  be  paid,  for  the  time  during  which  he  so 
acts,  B  compensBtioB  eiinnl.  pro  rata,  to  the  salary  of  the  sur- 
rogate; or,  in  a  count;  where  tbe  county  judge  is  also  surrogate. 
to  the  salary  of  the  rount;  judge.  The  amount  of  his  compen- 
sation most  be  nudifed  and  paid.  In  liho  manner  as  tbe  salar; 
fif  the  surrogate,  or  eit  Ihe  eount;  judge,  as  the  case  may  be. 
Where  an  offieer  of  the  connf;  performs  thp  duties  of  the  8nm»- 
gate,  with  respect  to  a  particular  matter,  wherein  the  surrogate 


1*  dliqnallficd  or  precluded  from  acting,  the  evpervimtn  of 

county   muBt   allow    him   a   just   compensatloa   for   "■'■ 

tlierein,  to  be  vidited  and  collected  in  the  nuae  maaimi, 

li.  ISTl.  A.  SOe.  i  B  (S  Rdm.  2I«).  UB'd. 

1  »*B*.  U.)  Bctrtt  ets.,  wliera  aad  How  revorrfed. 

Wliere  an  act  is  dme,  or  a  procpcding  !■  taken  bj,  before,  or 
b;  autborit;  of,  aa  ofliccr,  or  a  person  appointed  bj  the  board  of 
■nperrlsorB,  temporarily  acting  as  inrrogate  of  any  count;,  aa 
prexcrtbed  In  this  article,  the  lame  must  be  recorded,  or  the 
proper  minutes  thereof  mnat  be  entered,  in  the  books  of  tht 
•urroBftte's  court,  In  like  manner  as  if  the  same  was  done  or 
taken  by,  before,  or  by  authority  of  the  surrogate  of  the  coanty; 
and  the  officer  or  person  so  acting,  or  the  clerk  of  the  surrogate's 
court,  must  sign  the  certificate  of  probate  and  any  letters  so 
issned,  and  must  certify  the  record  thereof  fn  the  book. 
S  B.  8.  aO,  t  B3  (3  Edm.  SI). 

I  Z4MI.  [Aia'A,  ISSS.]    SnrracM^i  whea  ast  «o  bs  babbmI. 

A  surrogate  shall  not  be  counsel,  eolfcitor.  or  attorney.  In  a 
dvil  action  or  special  proceeding,  for  or  against  any  executor, 
administrator,  temporary  administrator,  tpitamentary  trustee, 
guardian,  or  infant,  over  whom,  or  whose  estate  or  accounts, 
Be  could  have  any  jurisdiction  by  law.  The  surrogate  of  the 
county  of  Monroe  shall  not  act  as  referee,  or  practice  aa  attomer 
or  counselor  in  any  court  of  record  In  the  state. 

L.  1383.  cb.  8Sa. 

I  3496.  9n»«vatc,  wkc>  dlaaoBlltcd. 

In  addition  to  his  general  dlsquallflcations  as  a  judicial  officer, 
a  surrogate  is  disQuollfied  from  acting  upon  an  application  for 
probate,  or  for  letters  testamentary,  or  letters  of  admlnlatratloD, 
m  each  of  the  following  cases: 

1.  Where  he  is,  or  claims  to  be,  i 
of  kin  to  the  decedent,  or  a  devisee  o 
estate, 

2.  Where  he  is  a  subscribing  witness,  or  is  ueceHsarlly  exam- 
ined or  to  be  examined  as  a  witness,  to  any  written  or  nuncti- 
pative  win. 

3.  Where  he  is  named  as  executor,  trustee,  or  guardian,  In  any 
will,  or  deed  of  appointment,  involved  in  the  matter. 

S  tt.  B.  TV.  I  18  (3  Edm.  SO);  L.  IMT,  ctu  470.  t  >I  (*  2«»>'  ^^^i  ^-  'B^- 
ch.  «EB,  I  S  (ft  Edm.  £M). 

I  Z4»T.  IMs«BBUfleatloi>i  irkea  obJeetlo>  nast  be  t«k«a. 

An  objection  to  the  power  of  a  Biirrogate  to  act.  based  upon  a 
disqaalifl cation,  established  by  special  provision  of  law,  other 
than  one  of  those  enumenited  lu  the  last  section,  Is  waived  by 
an  adult  party  to  a  special  proceeding  before  him,  nnless  It  u 
taken  at  or  before  the  joinder  of  issue  by  that  party;  or,  where 
an  issue  In  writing  Is  not  framed,  at  or  before  the  submission 
of  the  matter  or  qnestion  to  the  surrogate. 
3  B.  8.  2re.  f  14  (3  Edm.  Ssai:  t.  1U4.  ch.  300,  I  <  (t  Bdm.  MS). 


Bach  snrrogate  mnst  provide  snil  keep  the  following  dookb! 

1.  A  record-book  of  wills.  In  which  must  be  recorded,  at  length, 

ereryjnlU,  required  by  law  to  he  recorded  in  hla  ufflce,  wltn  the 
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dt!rre«  HdmittiDK  It  to  probate,  and  also,  if  tbe  probate  is  aol 
coQteated,   the  proof   taken  tbereapoa. 

'i.  A  record-book  of  lettera  testa  military  and  letters  of  adniii- 
istratioD,  io  wlilch  mast  be  recorded  ell  «Dch  letters,  leaned  ont 
of  his  court. 

3.  A  record-book.  In  which  muBt  be  recorded  erery  decree, 
whereby  tbe  aceount  of  on  executor,  administrator,  trustee,  or 
liuardiao  is  settled. 

4.  A  book,  coutaiuiuB  a  minute  of  e^ery  paper  filed,  or  other 
proceedinK  taken,  relating  to  the  dispoBition  of  the  real  property 
of  a  decedent,  and  a  record  of  every  ord»  or  decree,  made 
thereupon;  with  a  memorandum  of  every  report  made,  and  other 
proceediuK  taken,  founded  upon  a  decree  for  such  a  dispoaitioD. 

5.  A  boolt,  coulaiuing  a  record  of  every  decree  or  order,  the 
record  of  which  is  not  required  by  this  section  to  be  kept  else- 
where; tosetber  with  a  memorandum  of  each  execution  issued, 
and  of  the  satisfaction  of  each  decree  recorded  therein. 

6.  A  book,  iu  which  must  be  recorded  all  letters  of  gaardiau- 
Hdp,  issued  out  of  bis  couit. 

7.  A  book  of  fees  and  disbursemcntp,  in  which  must  be  entered, 
by  Items,  all  fees  chnrged  or  received  by  him  for  services  or 
expenses,  and  all  diBburaements  made  or  incurred  by  blm,  which 
are  chargeable  against  those  fees,  or  to  the  county. 

The  expense  of  proyiding  the  books  specified  in  this  section  ia 
a  county  charge, 

2  R.  S.  222,  I  T  (3  Edm.  231):  2  R^  8.  110,  1  60  (3  EOm.  114)1  2  R.  8.  lOl, 
I  13  (2  E<ln>.  106)1  2  R.  S.  80,  t  ST  (2  Edm.  &};  L.  18ST,  ch.  160,  ||  9  ind  1 

(4  Edm.  *bTH  L.  isee,  cb.  e». 

{  2409.  Tke  sBme, 

To  each  of  the  books,  kept  ns  prescribed  in  the  last  secUon, 
most  be  attached  an  alphabetical  index,  reterriug  to  the  page  of 
the  book,  wlipre  ench  subject  may  be  touud.  The  surrogate  may 
keep  two  or  more  books,  for  a  further  division  of  the  subjecU 
specified  in  eitiier  subdivision  of  the  Inst  section;  in  which  case, 
he  must  keep  n  separate  index  to  each  set  of  books.  Each  decree, 
revoking  the  probate  of  a  will,  or  revoking  or  otherwise  aEEecting 
letters  tcstameniar.v.  letters  of  adminiatrntion,  or  letters  of  gnard- 
ianship.  or  suKpenitirg  or  removing  a  tcsfnmentary  tmstee,  or 
modifying  or  otherwise  affecting  any  other  decree,  must  be  plainly 
noted  at  the  end  or  iu  the  margin  of  (he  record  of  the  will,  letters, 
or  original  ilecree,  with  a  reference  to  the  book  and  page  where 
the  sobsequent  decree  is  recorded.  The  books,  kept  as  prescribed 
In  the  last  section,  appertain  to  the  surrogate's  office,  and  must 
be  opened,  at  all  reaaooable  times,  to  the  inspection  of  any  person. 

2  R.  S.  222,  I  T  (2  Edm.  232);  L.  IBBT.  cb.  460,  g  2  (4  BdD.  *aai. 

I  znoo.  [Ani'd,  1893.]  Papers  and  lioakB  to  t>e  yreaerved 
and  bonds  Died. 

The  surrogate  must  carefully  file  and  preserve  In  hfs  ofBce, 
every  deposition,  affidavit,  petition,  report,  account,  voucher,  or 
other  paper,  relating  to  any  proi^ceding  in  bis  court;  and  deliver 
to  bis  HucceBSor  all  the  jiapers  and  books  keM  by  bim.  All  bonds 
required  to  be  filed  with  the  surrogate,  or  in  bis  office,  most  be 
proved  or  acknowledged  as  deeds  are  required  by  law  to  be  proved 
or  acknowledged. 

L.  1803.  cb.  6Se. 

•*•*  Dm,-,;.;.,  Google 
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I  3&01.  [An'd,  ISfiS.]  Wkca  (eca  not  to  be  ohacsedt  re- 
port of  fees. 

II  the  inTeotory  of  perBooal  propectr  of  a  teatator  or  intestate, 
filed  In  tlie  office  o(  the  surrogute,  iloes  uot  exceed  the  aum  of 
one  thousand  dollars,  no  feea  lor  any  aervicea  done  or  performed 
ttj  the  surrogate  shall  be  charged  to  or  received  from  the  execa- 
tor  or  administrator.  If  tlie  petition  for  icttera  testamentary  or 
of  administration  ahali  allege  that  in  the  belief  of  the  petitioner 
the  ill  V  en  tor;  will  uot  exceed  such  amount,  no  tees  eh  alt  be  re- 
ceived until  It  appears  from  the  inventory  when  filed  that  the 
personal  property  does  not  exceed  that  sum.  On  tie  appointment 
of  a  guardian,  if  it  aapenni  that  the  application  ia  made  for  the 
parpoae  of  ennLliiig  the  minor  to  receive  bounty,  arrears  of  pay 
or  prize  money,  or  pension  due,  or  other  dues  or  grnliiity  from 
the  federal  or  state  government,  for  the  services  of  the  parents 
or  brother  of  such  minor  in  the  military  or  naval  aervice  of  the 
Unitpa  Statea,  no  fees  shall  be  charged  or  received.  The  surro- 
gate of  each  county,  except  New  York,  muat,  at  his  own  ex" 
malie  a  report  to  the  bonrd  of  superviBors  of  the  county,  < 
first  day  of  each  annual  meeting  thereof,  containing  a  stati 
verified  by  his  oath,  of  all  fees  received  or  charged  by  him  for 
servicea  or  expenses,  aiuce  the  last  report,  and  of  all  diaburse- 
ments  chargeable  against  the  same,  or  to  the  county,  stating  par- 
ticularly each  item  thereof. 

L.  isas.  ch.  6se, 

I  XB02.  [Repealed.  1881] 

i  SSOS.  Wh>t  papers  to  be  tTKimiltted  to  ■eeretary  of 
Btate,  «xpeiues  thereof. 

A  surrogate  who  admits  to'  probate  the  tciU  of  a,  ^person,  who 
was  not  a  resident  of  the  State  at  the  time  of  his  death;  or 
KrantB  original  or  ancillary  letters  testamentary  upon  such  a  will, 
or  original  or  ancillary  letters  of  administration  upon  the  estate 
of  snch  a  person;  must,  within  ten  days  thereafter,  transmit  to 
the  Becretary  of  State,  to  be  filed  in  his  office,  a  certified  copy  of 
the  will  or  letters.  The  surrogate's  fees  for  making  the  copy, 
and  the  expenses  of  transmission,  must  be  audited  by  the  comp- 
troller, and  paid  out  of  the  treasury  apon  his  wattant. 

S  R.  S.  SO,  I IW  (2  Edm.  82),  arn'O. 
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Clerki ;  Btenoffraphert;   miKeilaneoue  promticnt, 

B«.  2&04.  Sonotilt's  eoait;   vbcn  ta  ba  Dpan. 
3Bfle.  WbsD  iiimEiti  to  itteiid. 


aDll.  DaflolUoD  oC  eipnuloDi  lued  In  thU  ekiptar. 

I  aS<M.    [An'd,  18B8,  1S«».]    SarrosBtc'a  eeavti  whea  to  be 

The  Bnrro^tM'  ooart  is  elwnyt  <4i«ii  (or  tbe  trausBction  of  auy 
businesB,  wltbin  its  powers  and  Jurisdiction.  The  aurrogatea  of 
the  city  and  countj  o(  New  York,  from  time  to  time  must  appoint 
aod  may  alter  the  tim^a  of  holding  terma  of  that  court  for  tbe 
trial  of  probate  prooeedinKe  and  for  the  hearing  of  motions  atid 
othor  chamber  liuslncas.  They  must  prescribe  the  durntlou  of 
such  terms,  and  asBlgn  the  surrogute  to  preside  and  attend  at 
the  term«  so  appointed.  lu  cnae  of  the  Inability  of  n  surrogate 
of  that  coonty  to  preside  or  attend,  the  other  surrogate  may  pre- 
side or  attend  in  hia  plice.  Two  or  more  terms  of  the  surrogates' 
court  may  be  appointed  to  he  held  at  the  name  time.  The  term 
of  that  court  held  at  the  chambem  shall  diuiiuai'  of  all  business 
except  eouteated  probate  proeeedinga;  all  c<iiit(.-sted  probate  pro- 
ceedings shall  he  diapraed  of  nt  the  trial  term.  An  appointment 
muat  be  published  in  two  neu'Hpapern  publixhed  in  the  city  of 
New  York  during  or  before  the  first  week  In  .Tanuary  in  each 
yeer;  eict^t  that  tbe  surrogates  of  that  county  may,  by  notice 
to  be  published  in  two  newapapers  in  the  city  of  New  York  for 
at  least  fire  days,  appoint  the  time  (i>r  hoUliiiR  chambers  and  trial 
terms  during  the  year  eighteen  hundred  and  ninety-three.  All 
tbe  |>on'ers  conferred  by  law  upon  the  surrogate  of  the  city  and 
county  of  New  York  may  be  exercised  by  either  of  the  surrogates 
.  of  the  said  city  and  county:  and  there  ^all  be  published  in  the 
official  law  paper  published  in  said  county,  upon  Monday  of  every 
week,  under  the  name  of  the  surrogate  making  the  seTerat  ap-. 
pointmcnta,  a  full  and  true  list  of  tbe  ottmes  of  all  appraisers, 
transfer  tax  appralnorSi  apeeial  guardians,  referees  and  tempoTury 
adminUtratora.  which  either  surrogate  shall  have  designated  or 
appointed  during  the  preceding  week,  together  with  the  usmes  of 
the  proceedings  in  which  they  were  appointed  and  the  dates  of 
said  ap|K)inlments. 

■  2S0n.    [Au'd,  1HR1,  1H»2.}    When  nrroKate  to  •ttend. 

The  surrognte  must,  uutess  preyenled  by  siekuegs  or  olber  on- 
aToidable  casualty,  ntlfud  al  hia  oHlce  on  Monday  of  each  week, 
except  during  the  month  of  AugUHt,  or,  whrre  Monday  is  a  public 
holiday,  on  tbe  folloiviiig  Tuesday,  to  execute  the  powers  con- 
ferred and  the  duties  Iropoaed  upon  him.  But  the  surrognte  of 
any  county  may,  by  an  instrument  Id  writing,  under  his  band. 
Sled  la  tha  office  of  the  clerk  of  the  county,  at  least  tweoty  dayi 


c.  18, 1 1,  B.  5  CLERKS.  ||  3»Oft-O0 

before  tlie  first  day  of  January  iu  tmr  year,  designate  a  day  of 
tbe  week,  other  tban  Monday,  on  whicb  be  will  attend  at  hi* 
office,  or  a  mouth,  utb^  than  AMgiiHt.  during  which  he  will  be 
ftbaent  therefrom,  or  l>oth,  during  that  year;  aud  whpre  the 
county  judge  ia  also  surrogate,  he  is  not  required  to  attend  at 
his  office  on  any  day,  when  the  county  court  or  court  of  aeivuoDa 
U  Hitting.  The  sarrogat«  mnat  aUo  execute  the  duttos  of  his 
oIGte,  at  such  other  times  and  places,  within  hln  county,  aa  the 
ptLhIic  convenience  requires.  The  surropnle  may  sign  decrees, 
letters  t*Btamentary,  of  administration  and  guiirdianihiii,  and  or- 
ders during  the  mouth  o*  August  or  such  other  aionth  as  he 
■hall  designate  tor  hia  vacation,  wherever  he  shall  be  paBslng 
such  vacation  nlthln  the  State. 

!&.  S.  »1,  lillBdm.  aO);  L.1MT,<lll.  KO,  I  M  t(  Bdm.  MS)  ;  L.  1993.  nil.  921. 


alao  aurrogate,  may  bo  held  at  the  time  and  place  at  which  the 
county  court  is  held;  and,  in  that  case,  the  order  of  biisineM 
of  tbe  county  court,  the  court  of  sessions,  and  the  surrogate's 
court.  Is  under  the  direction  of  thsaeoanly  judge. 


I  2KOT.     Beal. 

The  surrogate's  court  has  a  seal,  of  which  the  sorrogate  baa 

)  9008.    Clerk*  In  ■arPOBStc's  ofllee. 

Bach  surrogate  may  appoint,  and  at  pleaaure  remove,  as  many 
clerks  for  his  office,  to  lie  paid  by  the  county,  as  the  board  of 
sn(w>rvinor8  of  his  county,  or,  in  the  city  and  eonmty  of  New 
York,  the  board  of  iildemien,  authorize  him  bo  to  appoint.  Tlic 
board  of  supervisors  or  the  board  or  aldermen,  as  the  c.se  re- 
quires, must  fix  the  compensation  of  the  clerk  or  clerks  bo  ap- 
pointed; and  may  authorize  them,  or  either  of  them,  to  receive 
for  their  or  his  own  use,  the  legal  fees  for  making  copies  of  any 
record  or  paper  in  the  office  of  the  surrogiite.  A  surrogate  may 
appoint,  and  at  pleasure  remove,  aa  many  additional  clerks,  to 
t>e  paid  by  him,  as  he  tbinka  proper. 
Repealed  u  to  eoiiDtr  oC  Nair  York  by  L,  laM,  ch,  ^,  |IJ. 

I  ZSOe.  [An*«,  1KS3,  1900.]  Cleric  of  mavToBntt'B  eovrtt 
hOTv   «pl>otntea|    bla    powera. 

By  a  written  order,  filed  and  recorded  in  hia  office,  which,  he 
mav  in  like  manner  revoke  at  pleasure,  a  aurrogate  may  appuiit 
a  clerk  employed  in  his  office  to  be  clerk  of  the  aurrogati-'a  ciivirt. 
The  clerk  bo  appointed  may  eierdse,  concnrrenlly  with  the  sur- 
rogate, the  following  powers  o(  tbe  surrogate: 

1.  He  may  certify  and  siga  aa  clerk  ot  Ibe  court  any  of  the 
records  of  the  court,  including  the  certificate  spPCiSed  in  sic'Im 
2629  of  this  act,  and  tbe  records  and  papers  sgieciSed  in  sub- 
dlvisiou  nine  of  section  2481  of  this  act. 

2.  He  may  issue  any  mandate,  to  which  a  party  ia  entitled  aa 
of  course,  either  iin  condition  ally,  or  on  tbe  filing  of  any  paper; 
and  may  sign,  as  clerk  ot  the  court,  and  affis  the  seal  of  the 
court  to  any  letters  or  mandate  issued  front  the  court. 
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3.  He  may  certify,  ia  the  maaner  prescribed  b^  cbapter  uiDth 
of  tliii  act,  a  cup;  ot  any  pai>er,  required  or  permitted  by  law  to 
be  file<l  ur  recorded  in  the  Hurrogate'u  office. 

4.  He  miiy  ailjourn  tii  a  definite  time,  not  eippedinc  thirty  days. 
auy  aiHtter.  wheu  the  surrug'ate  is  absent  from  bis  office,  or 
uQable.  by  reason  of  uther  engHKemenlB,  to  attenil  to  the  same, 

5.  He  mBy  take  the  aekiLowlednmcnt  or  proof  of  any  iostru- 
meot  to  be  u»ed  or  filed  in  the  oourt  of  which  be  in  clerk. 

(i.  (Addrd,  iftuo.]  The  clerk  of  the  Burroftate's  court  ot  th« 
county  of  New  York  may,  with  the  approval  of  the  surrogatea, 
authorise  or  deputize  one  or  more  of  the  other  clerks,  employed 
in  the  KiirroKnte'H  otBce  o(  said  eouuty.  to  sIrii  bis  aaine,  aud 
exercise  sni-h  of  the  other  powera  conferred  upon  him  by  tbia 
section,  en  he  Khali  designate. 

The  surrogate  may  prohibit  the  clerif  from  exercisiiiR  any 
power  specilied  in  thlH  Bection,  bnt  the  prohibition  does  not 
HfTect  the  validity  of  any  act  of  the  clerk  done  in  disregard  of 
tile  prohibition.  The  clerk  or  other  person  employed  in  any 
capacity  in  a  aurrogate's  ulBce.  slialt  not  act  as  appraiser,  as 
attorney  or  counsel,  or  as  referee,  or  xpecial  guardian,  in  any 
mutter  before  the  surrogate. 
L.  ina.cti.  «S«i  L.  IWO.cb.BU,    loeirectAprllU,  llw. 

;  2510.  [Am'd,  1H»4.]  Additional  powers  of  clerks  •!  SBr- 
rosa.l«s'   coarts. 

The  clerk  of  the  surrognte's  court.  Id  addition  to  the  pon-era 
enumerated  in  section  twenty-five  hundred  aud  nine,  maj-  exer- 
cise, concurrently  with  the  surrogntc  o(  the  county,  the  folluwJDg 
powers  of  the  surrogate:  On  the  return  ot  a  citation,  issued  from 
such  surrogate's  court  on  a  petition  fur  the  probate  ot  a  will, 
where  no  objection  to  the  same  is  filed:  or,  where  all  the  pentuna 
entitled  to  be  <>ited,  sign  and  verity  the  pctitio: 
or  by  attorney,  appear  on  the  probate  thereof,  cai 

to  the  will  to  be  examined  b->toro  him.    Such  e.___ 

be  reduced  to  writluK,  iiud  for  such  ouriHwe,  lie  is  hereby  aulhor- 
izeii   to   adniiuisler   and   eerlify   oallis   and   ufllrmalious   in   such 
cases  in  the  same  niauner  and  with  the  name  effect  us  if  ndmio- 
islered  and  certified  by  the  surrogutu, 
L.  UM.  cb.  311. 

I  iUtll.  SarroK«te  llsble  tor  clerk's  nets. 

A  surrogate,  hereafter  elected  or  appointed,  and  the  aureties 
in  his  olHciul  bund,  are  liable  tor  any  act  of  the  clerk  of  the 
surrogate's  court  iu  the  discharge  of  his  olBcinl  duties,  during 
the  surrogate's  term  ot  office,  as  if  the  act  was  performed  by  the 
aurroRate.  The  surrogate  may  lake  secnrity  from  the  clerk,  to 
Indemnify  him  agaiusl  the  liability  created  by  thia  section. 
Fonnerij'  <ec)kni  KIO,    Bu  L.  ims,  cb.  EM. 

I  3S12.  StraoKPBplier  for  sarroKatcs'  co«rl«  l»  Mew  York 

The  surrogate  ot  each  of  the  counties  of  New  York  and  Kings 
must  appoint,  and  may,  tor  ennse,  remove,  a  stenographer  tor 
his  court,  who  is  entitled  to  a  salary  fixed  by  law,  and  to  be  paid 
BH  the  salaries  of  clerks  in  the  surrogate's  ofllee  are  paid. 


..Coogic 
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I2S13.  [Ana'd,    IHfi^    JNIHI,    IttO^I    StenoKrapkcra    IB    othec 

The  BUrrogatc  of  each  couuty  ciLCept  New  York  and  Kiogs, 
ma;,  ia  bin  discretion,  appuiut,  nad  at  pleasure  remoTe.  a  Bteaog- 
rapher  for  his  court,  nhu  eliall  be  paid  a  readuaable  compensa- 
ttoii.  certified  b>-  the  surrogate,  iu  ever;  cuae  iu  wblch  be  takes 
notes  of  testimony.  Bucb  coiupensatiou  is  part  of  the  costs  o( 
the  proceedings.  The  stenographer  of  the  surrogate's  court  of 
the  counties  of  Albany,  Erie,  Niagara  and  IteuGselner  shall  re- 
ceive a  salary,  to  be  fixed  by  the  Hurr<ntate>  in  tlie  couuty  uf  ' 
Ningara  uot  exceeding  eight  hunJretl  dollars  per  annum,  aud  iu 
the  cou  titles  of  Albany,  Erie  and  Itensseluer,  uot  exceed  log 
twelve  hundred  dollars  per  annum,  and  shall  deliver  tu  the  sur- 
rogate of  the  county  a  full  copy  of  all  the  minuteH  takeu  by 
him:  aud  on  the  receipt  of  his  fees,  nut  exceeding  three  ccntn 
per  folio,  a  like  copy  to  the  party,  or  eacll  of  the  parties,  to  the 
proceeding  iu  which  the  minutes  were  taken.  \Vbeu  not  actu- 
ally ei]«a|;Ml  in  the  discharge  of  his  duties  as  stenugrapbcr,  ]>•! 
shaU  perform  such  clerical  dutii's  iu  uonueclioa  with  the  sur- 
rogate s  court  ns  the  surrogate  directs. 

I.  isoa,  ch.  esa-  i^  isoe,  ch.  nm:  l.  1002,  cb.  mg.  u  I'CtKt  uanh  ar. 

I  2014.  [AM'd,  1000.1  Deanltlon  at  upreBalona  lued  In 
tUs  eha.pt  er. 

la  construing  the  proTisioiui  o(  this  chapter,  the  ft^owiug  rules 
must  be  observed,  except  where  a  contrary  intent  ie  exprendy 
declared  in  the  provitiion  to  be  construed,  or  plainly  apparent 
from  the  context  th<'reof: 

1.  The  word,  "iutestnte",  signihus  a  peiHon  who  died  without 
leaving  a  valid  wilt:  but  where  it  is  used  with  respeci  to  par- 
ticular property,  it  siguifius  a  person  who  died  without  effectually 
disponing  of  that  |)roi>erty  by  will,  whether  he  left  a  will  or  not. 

2.  The  word, .  "  as9«ts  ,  signifies  persouai  property  applicable 
to  the  payment  of  the  dt>))ts  uf  a  duci-dont. 

3.  fAm'd.  l»o«.]  The  word  "  debts  "  incluilcH  every  claim  and 
demand,  upon  which  a  jutlKmunt  fur  a  huui  of  money,  or  direct- 
iiijC  the  payment  of  n)uiii>y,  cuuld  be  recovered  in  an  action;  and 
tbe  word  creditor  "  includes  every  person  having  such  a  claim 
or  Aeiimnd,  any  person  having  a  claim  for  exi>ense  of  administra- 
tion, or  any  person  haviiiR  a  claim  for  funeral  expenses. 

I^   ISOO,  rb,  ISO.     In  pffect  8ei>t.   1,  1800. 

4.  The  word,  "  i*lll  ",  signifies  a  last  will  and  testament,  and 
inclodes  all  the  codiciln  to  a  will. 

5.  The  expression.  "  letlera  of  administration  ",  includes  letters 
of  temporary  admiidstratioa. 

6.  The  expression.  "  testa metitaff  trustee  ",  Includes  every  per- 
son, except  an  executor,  nu  administrator  with  the  will  annexed, 
or  a  guardian,  who  is  designated  by  a  will,  or  by  any  compctcni 
authority,  to  execute  a  trust  created  by  a  will:  aud  it  Inchidcs 
such  an  executor  or  admin istratur,  where  he  is  acting  in  the 
execution  of  a  trust  created  b.v  the  will,  which  is  separable  from 
his  functions  as  executor  or  adniiniRlralur. 

T.  The  w-ord,  "  surroBote  ",  where  it  is  used  in  the  text,  or  In  a 
bond  or  undertaking,  given  pursuant  to  any  provision  of  this 
chapter,  includes  every  officer  or  court  vested  by  law  with  the 
functions  of  anrrogatf. 

8.  The  expression.  "  judicial  settlement  ",  where  it  is  applied  to 
an  account,  eignities  a  decree  of  a  surrogate's  court,  whereby  the 
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Rccoant  Is  made  concliiBlTe  upon  Ibe  pnrtie^  to  the  special  pro 
ceediux,  either  for  all  purposes,  or  for  ctrtaia  purposes  spevifieil  in 

'""      -------      --' liyg   made   contluaive   is   said   to 

..    _  ._ , ,      intermediate  acconnt  ",  denotes  an  occonnt 

filed  in  the  surrogate's  oQlce,  Tor  the  purpose  of  disclosing  the 
acts  of  the  person  accounttng.  sud  the  condition  of  the  estate  or 
fand  in  his  hands  and  not  made  the  subject  of  a  judicial  scttle- 

10.  The  expression,  "  upon  the  return  of  a  dtatlon  ",  where  It 
Is  used  in  a  provision  reftU'rii'B  in  act  to  be  done  in  the  siirro- 
Kste's  court,  relates  to  the  time  and  place  at  which  the  citation 
is  returnable,  or  to  which  the  bearing  is  adjourned;  includes  a 
supplemental  citation,  issued  to  bring  in  a  party  who  ought  to 
be,  but  has  not  been  cited;  and  iniplieB  that,  before  doing  the 
act  specified,  due  proof  must  be  made,  that  all  persons  required  to 
be  cited  hare  been  doly  cited. 

11.  The  expression,  "person  interested",  where  it  Is  tised  In 
connection  with  an  estate  or  a  fiind.  includes  every  person  enti- 
tled, either  absolutely  or  contingently,  to  share  in  the  e<tate  or 
tbe  proceeds  thereof,  or  in  the  fund,  as  husband,  wife,  legatee, 
next  of  kin,  heir,  devisee,  assignee,  grantee  or  otherwise,  excrpt 
as  Oi  creditor.  Where  a  provision  of  this  chapter  prescribes  that 
a  person  interested  may  object  to  an  appointment,  or  may  apply 
for  an  inventory,  au  account,  or  increased  security,  an  allegation 
of  hii  Interest,  duly  verified,  suffices,  although  bis  tnlcrest  is 
disputed;  unless  he  has  been  excluded  by  a  Judgment,  decree  or 
other  final  determination,  and  no  appeal  therefrooi  is  pending. 

12.  The  term,  "  next  of  kin  ",  includes  all  those  entitled,  under 
the  provisioTiB   of   law   relating   to   the  distribution   of   personal 
property,  to  share  In  the  nnbequeathed  residue  of  the  asaets  of  a 
decedent  after  payment  of  debts  and  expenses,  otiier  than  a  s  r-    . 
vivlng  husband  or  wife. 

13.  The  exi>reaslon,  "  real  pnw»orty ",  Indodea  every  estate 
interest,  and  right,  legal  or  equitable,  In  lands,  tenements,  or 
hereditaments,  except  those  which  are  determined  or  extingu  sh  rd 
by  the  death  of  a  person  sensed  or  possfswd  thereof,  or  in  any 
manner  entitled  thereto,  and  except  those  which  are  declnred  by 
law  to  be  assets.  The  word,  "inheritance",  signifies  real  i^op 
erty,  as  defined  In  this  subdivision,  descended  as  prcscrl'  ed  1  y 
law.  The  expressiwi.  "personal  property",  signifies  eve-y  kin  I' 
of  property,  which  Hurrives  a  decedent,  other  than  real  property 
as  deBoed  In  thl*  subdivision,  and  Includes  a  right  of  acUon  con- 
ferred by  special  statutory  provision  upon  an  executor  or  sdmin- 

fB.t.m.iugMm.vnaoam'M.ia;  I.R.B.  ni.mdUm.'M}. 


D,g,t,ioflb,GoOglc 
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tiercol;    ■ppemnea.    and    Jotnder 
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an.  Salnttlutr 


■pe^ia]    gutdlu. 


where  it  is  otherwisE?  speciiillr  prpBcribed  by  law,  bo  mode 
'oable  before  the  Burrogale  from  whose  conrt  It  was  iesueil, 
may  be  served  or  eiecuted  In  any  connty.  A  warrant  of 
-Junent  must  be  directed  to  the  sheriff  of  the  gnrroEate's 
ty;  who  may  execate  it  in  any  connty,  and  mnet  coorey  the 
<n  arreated  to  the  place  where  it  is  returnable. 

S8T,  eh.  4M,  H  W.  VT  <4  Bdn.  4)6). 

lie.  Pmaee^BSa  to  be  coaiaM-nced  br  eltatlatt. 

;ept  in  n  ease  where  it  is  othcrwlBe  upecinlly  proseribed  by 
a  Biieclal  proceeding  In  a  surrogBte's  court  most  be  coin- 
ed by  the  service  of  a  citation,  Istned  upon  the  presentation 
petition.  But  upon  the  nrf-spntation  of  the  petition,  the 
acquires  JnriBdiction  to  ao  any  act,  which  may  be  don* 


.oogic 
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I  asiT.  Id.)  wUUd  the  sMtnte  «t  llnlMtlona. 

Th«  preeeDtatioD  of  a  petition  is  deemed  the  commencement 
of  a  special  proceedlos,  within  the  meauiox  of  any  proTiBiuD 
of  this  act,  which  UmiCB  the  time  for  the  coauuGQcevieDt  thereof. 
But  in  order  to  entitle  the  petitioner  to  the  beneflt  of  this 
aectioD,  a  citation  issaed  upoo  the  preaentatiott  of  the  pethiM), 
must,  within  sixty  days  therenfter,  be  served,  as  preacTibeil  iu 
KVCtioa  252U  of  tbis  act,  upou  the  adverse  party.,  or  upon  one  of 
t>v'o  or  more  advorsc  purtics,  who  are  jointly  liable,  or  other- 
wise united  in  interest;  or,  within  the  Bauie  time,  the  first  publi- 
cation thereof  must  be  made,  pursuant  to  an  tvder  made  as 
prescrihed  iu  pectiou  2022  of  this  act. 

Oea  li  aw  and  400,  ante. 

1  asiS,  PevBQu  COSH  tit  otiMK  n  eUtaai  tvtacB  t*  be  cited) 
dlutloB  TvheB  HOme  are  umIuiowii, 

Where  it  Is  prescribed,  in  any  proviiilon  of  this  chapter,  that 
a  petitioner  must  pray  that  n  person,  or  that  creditors,  neit  of 
klu,  legatees,  heirs,  devisees,  or  other  persons  euiiatituting  ■ 
claas,  may  be  cited  for  any  purpose,  all  those  pcrsous  are  necee- 
Barj  parties  to  the  special,  proceeding.  Where  persons  to  be 
cited  constitute  a  class,  the  petitioner  must  set  forth.  In  an 
athdavit.  the  name  of  each  or  them,  unless  the  name,  or  port 
of  the  name,  of  one  or  more  of  them  cannot,  after  diligent 
inquiry,  be  ascertained  by  him;  in  which  case,  that  fact  must  be 
set  forth,  and  the  aurroitate  nmst,  thereupon,  inquire  into  the 
matter.  For  the  purpose  of  the  inquiry,  he  may,  in  hia  discre- 
tion, iseae  a  aut^oena.  reoalring  any  person  to  attend  before 
him  to  testify  respecting  the  matter.  If  he  is  satiaQed,  apon 
the  ailegatlons  of  tbe  petitioner,  or  after  making  the  Inquiry, 
that  the  name  of  one  or  more  of  the  persons  to  be  cited,  cannot 
be  ascertained  with  reasonable  diligence,  the  citation  may  be 
directed  to  that  person  or  those  persons,  by  a,  general  designation, 
showing  his,  her,  or  their  conneclion  with  the  decedent,  or 
Interest  in  tbe  property  or  matter  In  question;  or  otherwise 
enfliclently  Identifying  the  person  or  persona  intended.  A  cita- 
tion, thus  directed,  has  the  same  force  and  effect,  oa  if  It  woa 
directed  to  tbe  person  or  persons  intended,  by  their  names;  and 
where  the  person  or  persona  so  Intended  are  duly  cited,  in  any 
manner  prescrilied  by  law,  the  decree  binds  thom,  as  If  they 
were  named  therein.  A  petition,  duly  verified,  is  deemed  an 
affidavit,  within  the  meaning  of  this  section. 
2  R.  8.  ^*.  I  se  (2  Edm.  TS). 

1  ZBIB.  Contentu  of  oitBtloB. 

A  citation  must  be  made  retttrnnble  upon  a  day  certain,  desig- 
nated therein,  not  more  than  four  months  after  tn«  date  thereof; 
and  must  specify  whose  estate  or  what  subject-matter  is  In 
question.  The  names  of  all  tbe  persons  to  be  cited,  aa  far  at 
they  can  be  flBcertnined,  mnst  bo  contained  In  the  dtatlen. 
Where  tbe  name,  or  pnrt  of  the  name,  of  either  of  them  cannot 
be  ascerrtimed.  that  fact  most  be  stated  in  the  citation. 

L.  18IIT.  ch.  MO,  t  T  (4  Eitni.  48T). 

I  3K8A.  CllnUoai  how  aeFved  In  the  state. 

Escept  where  special  proTlsion  is  otherwise  maile  by  law, 
service  of  a  citation,  within  the  State,  must  be  made  upon  an 
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Bueh  circumstances,  that  tbc  sarrogate  has  good  n^oson  to  belifve 
that  the  copy  cume  to  his  knowledge,  iu  time  for  him  to  attend 
nt  the  tetnrn  day,  A  citatiou  muit  be  so  serred,  if  withta  the 
count;  of  tlte  Burrogate  or  an  adJoiDiiig  countj,  at  least  eight 
days  before  the  reCura  day  thereof;  if  in  any  other  county,  at 
taait  &iteen  days  before  tbe  return  <lay:  uutesa,  in  either  case, 
tbe  person,  served,  being  an  adult,  and  not  incompetenti  assents 
in  writing  lo  a,  aertioe  within  a  sborter  time.  Any  peroon. 
although  a  party  lo  tbe  special  proceeding,  may  serve  a  tdtatlon. 
I  ZSZl.  Snbatltiite  for  persoDnl  service  upon  a,  reniaeat. 

Where  it  appears  by  affidavit,  to  the-  satisfaction  of  the  aut- 
rogute  from  nhoH^  court  a  citation  issued,  that  proper  and 
diligent  effort  has  been  ninilc  to  servu  it  upon  a  resident  ol  the 
Statu,  as  prcHcribod  in  tbe  lust  section;  and  that  tbe  person  to 
be  served  cannot  be  found,  or  if  found,  (bat  he  evades  aerrice, 
HU  that  it  cannot  be.  made;  tbe  BUrriignte  may  make  an  order, 
directing  that  service  thereof  lie  made,  as  prescribed  in  section 
136  of  this  act;  and  tbe  provisions  of  that  st^ction  and  of  section 
437  of  this  act,  relnliug  to  the  service  of  a  summons,  apply  to  the 
service  o(  a  citation;  pursuant  to  nn  order  made  as  prescribed 
In  this  section. 

I  96X3.  lAmra,  IWtl.l    9«n 

The  surrogate,    from   wlios,     _   „   ,    „_, 

make  an  order,  directing  the  service  thereof  without  the  State, 
or  by  publication,  in  rithec  of  the  following  eases: 

1.  Where  It  is  to  b?  starved  upon  a  foreign  corporation,  or 
upon  a  pcmon  who  Is  not  a  rf^ident  of  the  State. 

2.  Where  the  person  to  be  serred.  being  a  resilient  of  the 
State,  has  departed  therefrom  with  intent  to  defraud  his  cred- 
itors, or  to  avoid  the  service  of  proeess. 

8.  Where  the  person  to  be  served,  whether  an  adnlt  or  an 
infant,  is  a  resident  of  the  State,  but  is  temporarily  abeent 
thereft-om. 

4.  Where  tbe  person  to  be  served  is  a  resident  of  the  State, 
or  a  domestic  corporation,  and  nn  attempt  was  made  to  serve  a 
citation.  Issued  from  the  sanie  surrogate's  coort,  upon  tbe  pre- 
sentation of  the  same  petition:  before  the  esplration  of  the 
limitation  applicable  to  the  enforcement  of  the  claim  set  forth 
tn  the  petition,  as  fined  in  chapter  fonrth  of  this  net;  and  the 
limitation  wonld  have  expired  within  slsty  days  neit  precedinir 
the  appltcatlon  for  the  order.  If  the  time  had  not  been  extended 
by  the  attempt  to  serve  the  citation. 

8»    I    ZtM,    IKWt. 

I  9DBS.  Vd.f  upon  persona  unbiiowii,  ete. 

The  surrogate  may  also  mnlie  an  order,  directing  the  service 
of  a  citation  without  the  State,  or  by  nulillcntion,  in  either  of 
the  following  cases: 

1.  Upon  a  party  to  whom  a  citation  Is  directed,  either  by  his 
ftill  name  or  part  of  his  name,  where  the  sarrogate  Is  satisfied. 
hj  affidavit  that  the  residence  of  that  party  cannot,  after 
dOigetit  logtiiry,  be  ascertained  by  the  petitioner. 
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2.  Upon  one  or  more  nnkuniFn  CTcdlton.  next  o(  bin,  leuftteea, 
heirs.  deTiseeB.  or  other  persomi  luotuded  in  a  class,  to  whom  a 
citation  has  bran  directed,  deeimutinK  them  by  a  ftenersi  de- 
Bcriptiou,  aa  pnjBcrilwd  in  tnia  article. 

i  iMX4.  [Au'd,  IHMl,  IHtt».]  Order,  whvu  und  hon  nnd«i 
«Qii teats  tlier«af. 

Where  au  order,  directing  the  aervict?  ot  a  citation  without  Ibe 
State,  or  hj  publication,  ia  made  as  prcacribed  in  either  of  the 
taat  two  iectious,  the  party  applying;  therefor  must  produce  proof, 
b7  alfldarit  or  otherwise,  to  the  BatiM(a:Ction  of  the  surroKate, 
that  the  case  is  one  of  thoae  specified  in  thoae  aettlonji.  The 
order  muat  direct  that  aervice  of  the  cilation,  upon  the  person 
named  or  deBcribtil  iu  the  order,  be  made  by  pablication  of  the 
citation  in  two  newBpnperB,  desJKiiated  aa  prescribed  iu  this  arti- 
cle, unleae  from  the  petitiou  it  appears  that  the  estate  amnunts  to 
leas  than  two  thouannd  dollars,  in  which  case  only  one  newspaper 
shail  be  designated,  for  a  apccifled  time,  which  the  surrogate  deems 
reasonable,  not  lean  than  once  in  each  of  all  successive  weelis; 
or,  at  the  optloa  of  the  petitioner,  by  delivering  a  copy  of  the  cita- 
tion, without  the  8tBlc,  to  each  person  ao  named  or  described, 
in  person,  and  Ir  the  person  to  he  served  la  an  infant  under  the 
age  of  fourteen  yeara,  alao  to  the  person  with  whom  he  is  so- 
jonrnliig  or.  If  the  aervice  is  made  npon  a  corporation,  to  an  officer 
thereof  specified  In  section  four  hundred  and  thirty-one  or  toar 
hundred  and  thirty-two  o(  this  act.  It  must  alsu  eontain  cither 
a  direction  that  on  or  before  the  day  of  the  first  publication,  the 
petitioner  depoeit,  in  a  specified  post-office,  a  copy  of  the  citation 
and  of  the  order,  coutuined  in  a  securely  closed  post-paid  wrapper, 
directed  to  the  person  to  be  served,  at  a  place  Bpccified  Iu  the 
order,  and,  it  the  person  to  be  served  is  au  infant  nnder  the  HKe 
of  fourteen  years,  a  further  copy,  likewise  contained  in  a  securely 
closed  post-paid  wrapper,  directed  to  the  person  with  whom  such 
infant  ia  aojouruing  or,  a  statement  that  the  surrogate,  being 
satisfied,  by  the  affidavit  upon  which  the  order  was  granted,  that 
the  petitioner  cannot,  with  reaaonnble  diligeDce.  ascertain  a  place 
or  places  where  the  person  to  be  served  would  probably  receive 
matter  transmitted  through  the  post-office,  diapensea  with  the  de- 
posit of  any  papers  therein. 
BMlM0,an(aiL.18M,ata.K«.   In  enact  Sept.  i.  ism 

I   SBaK.   [Am'd,   ISSa.]    -Wkat   Umc    rc«alrc«    (or    deltverr 

Where  service  is  made  by  delivering  a.  copy  of  the  citation 
without  the  State,  pursnant  to  an  cwder  made  as  prescribed  in 
the  laat  section,  it  must  be  made,  if  within  the  United  State*, 
at  least  thirty  days,  if  wilhont  the  United  States,  at  least  fortr 
days,  before  the  return  day  of  the  dtntion.  Proof  of  pnbticatliMi. 
deposit  or  detWery  may  be  made  aa  prescribed  In  section  444 
of  this  act. 

fln  11  «n.  440,  iBto:  I,.  ISBT.  cb.  4«a.  !  8;  L.  1840,  tb.  SSt.  |  1  (4  Mm. 
4BT):  L.  laOI.  cb.  163  <fl  Edm.  124);  2  B.  S.    IU,  02,  ]!  S2,  S4  Cl  Bdm-  <!)■ 

I  9S9S>  Service   apaa  &  sorpomtfoii.  Infant,  Inaatle,  ctd. 

Service  of  a  citation  must  be  made  upon  an  infant  under  the 
age  of  fourteen  years,  a  person  judicially  declared  to  be  incom- 
petent to  manage  his  affairs  by  reason  of  lunacy,  idiocy,  or 
habitual  drunkenness,  or  o  corporation.  In  the  manner  prcflolbed 
for  persona)  serrlce  of  ft  summons  uppii  aach  it  person,  <*  QpW 
»P8 
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>  corporatioD,  In  ArUcle  fint  of  title  Ant  of  duptOT  fifth  of 

L.  tSIO,  ek.  W3  (B  Bdm.  «SQ.    Bm  H  416,  tfl  ud  4St,  aoU. 

I  soar.  U.I  «»•■  iBflaatf  ato.!  addltlnutl  >««slPeai«Bt  In 

Wtkere  a  penoo,  dted  or  to  be  cited,  1b  an  Intant  of  the  tgn 
«t  fourteen  jeaxu  ot  apwarda,  or  where  the  aarrognte  bai.  Id  hia 
opiuion,  n-VBcitiAble  ground*  to  believe,  that  s  person,  cited  or 
to  lie  cited,  la  on  habitual  drunkard,  or  tor  an;  cause  mentallj 
locaiiable  adcqnateir  to  ^vtect  bis  righta,  although  not  judicial^ 
declared  to  be  Incompetent  to  oiauage  hiti  affairs,  the  surroKate 
may,  in  his  dlHcretion,  with  or  witbont  an  application  theretor, 
and  in  the  interest  of  that  person,  make  an  order  refiDlring  that 
a  cop;  of  the  citation  I>e  deliTered,  In  behalf  of  that  person,  to 
a  iiersou  designated  in  the  order;  and  that  Berries  of  the  cita- 
tion shall  not  be  deemed  complete  nntU  anch  deliTerj.  Where 
the  person,  cited  or  to  be  cited,  is  an  Infant  under  the  age  of 
fourteen  yeani,  or  a  person  Judicially  declared  to  be  Incompetent 
to  manage  his  aSaira,  by  reason  of  Innac; ,  idlo(7>  or  habitual 
drunkenness,  and  the  Barrogate  has  reasonable  ground  to  believe 
that  the  IntereBt  of  the  person,  to  n-bom  a  cop;  of  the  citation 
was  delivuvd,  in  behalf  of  the  infant  or  incompetent  person, 
ia  adTerse  to  that  of  the  infant  or  incompetent  person,  or  that 
for  any  reason,  he  Is  not  a  fit  peraon.  to  protect  the  letter's 
righta,  the  surrogate  may  likewise  make  such  an  M^er;  and 
as  a  part  thereof,  or  by  a  separate  order,  made  in  like  manner 
at  any  stage  of  the  proceedings,  he  may  appoint  a  special 
Knardlan  ad  litem  to  conduct  the  proceedings  In  behalf  of  the 
fncompetcnt  person,  to  the  ezclasion  of  the  committee,  and  with 
ti>e  some  powers,  and  anbject  to  the  ume  liabilities,  as  a  com- 
mute* of  the  property. 

U  Un,  di.  BBS  (S  BdB.  Bit). 

I  IBZS.  [Am'O,  189S.1  ApPMtntaoai  Daw  vade,  aad  •«•«( 
tkercAt. 

In  ■  surrogate's  court,  a  party  of  full  age  may,  nnless  he  haa 
been  jadldaHy  declaped  to  be  Incompetent  to  manage  bis  aff^ia, 
proaecnte  or  defend  a  special  proceeding,  in  person  or  by  attorney 
regnlarlj  admitted,  to  practice  in  the  courts  of  reoord,  at  his 
electloD;  except  In  a  proceeding  to  punish  him  for  contempt,  or 
where  be  Is  required  to  appear  In  person,  byspecial  proTislon  of 
law,  or  by  n  q>e<^l  order  of  the  surrogate.  The  issne  and  serrlce 
«t  a  dtation  may  be  waived  by  a  party  in  any  proceeding  by  mi 
liiatmmeitt  In  wriling,  acknowledged  or  approved  as  a  deed  enti- 
tled to  be  recorded,  or  by  persona!  appearance  or  by  his  attorney 
with  written  anthorization  piecuted  and  acknowledged  as  a  deed 
and  filed  in  the  office  of  the  surrogate.  The  appearance  of  a 
party,  agalnet  whom  a  citation  has  been  Issued,  has  the  same 
Hkct,  U  the  appearance  of  a  defendant,  in  as  action  brought 
fai  the  anpreme  conrt 

L.  MM,  A.  BTO.    In  rfTiKt  Bqit.  1,  IBBB.    B«  H  W.  «M,  TSO-SOl.  uta. 
I  mm,  Sarrovate'B  father  ar  itaK  not  to  prastlee  befor* 

A  surrogate's  father  or  son  shall  not  pracdee  or  be  employed 
as  attorney  or  counsel.  In  any  case,  In  which  his  partner  or  clerk 
la  prohibited  by  law  from  so  practicing,  or  being  employed. 

b  18M,  ^  lOA  f  4  (4  EdBL  W7).    See  |  CO,  ut*. 
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I  M80.  ■>«ieua  viLBBdIut  -wlkcB  t*  be  ■pvolniao. 

Where  a  party,  who  ie  an  tDlant,  doea  not  appear  bj  hia  gen- 
eral Kuardinn;  or  wb*re  a  part;,  who  ii  s  luoatie,  idtot  or  liabitual 
druokud,  duea  uot  aweai'  b/  nia  coiuuutMe>  [he  Buanicaie  uitut 

appoint  a  competent  and  tL-iii:o[iiiilile  pi'i'tHin,  lo  uwwur  uii  apetut^ 
guardian  for  iliat  party.  'U'Lere  an  infant  apiieurs  by  Lis  fctuera] 
ICUftrdlao,  or  where  a  lunalie,  idiot,  or  haLituul  drunkard,  api>ears 
lij  his  cooiiulttec,  tlie  i>urroi-iitc  mast  luijnirc  into  the  fnets,  and 
must.  In  like  manner,  niipoiut  a  special  euardinn,  If  tliere  la  any 
ground  to  sQDpObe  that  the  iuteri'st  of  the  gi^nernl  guardian  or 
committee  is  ndverae  to  tliat  ot  the  Infant,  or  incompetent  per- 
Bon;  or  that  for  any  other  reason,  the  iiiterests  ot  the  latter 
require  the  apiwlntnieiit  of  n  Hp<'Clal  guardian.  A  pe.-sou  cannot 
be  appointed  uneh  a  oix'ciiil  Knanlian,  unless  his  written  consent 
Is  filed,  at  or  liefore  ti.e  lime  of  entering  the  order  apiiointing  hho. 
See  a  R.  S.  100,  i  B  (2  Ktlm.  IM),  Kiu'd:  L.  183T.  cli.  MU.  I  38  (4  Biln. 
*IH):  L.  IMS.  rJi.  303.  I  n  iB  l^diu.  120);  L.  1ST0,  cb.  110.  1*0  Bum.  taey, 
L.  18TZ,  cb.  W3.  I  I  W  IMi°.  121|. 

I  OBSl.  Notice  u(  ppoeesdiav*  to  appol**  Bpeelal  K««rd- 
lau. 

Where  a  person,  other  flinn  the  Infant,  or  the  eommtftee  of  the 
Incompetent  person,  applies  for  the  appointment  ot  ft  epedal 
guardian,  ns  pccGcrlbea  iu  the  last  seetiou,  at  least  eight  days' 
notice  ot  tlie  application  must  be  personally  served  upon  the 
Infant,  or  incomnetent  person,  if  he  is  within  the  State,  and  also 
upon  the  committee.  If  any.  In  like  manner  as  a  citation  is  r*- 
qnired  by  law  to  be  served.  But  eicept  In  a  case  speclBed  in  title 
fifth  of  this  chapter,  the  surrogate  may,  by  an  order  to  show 
cause,  prescribe  a  shorter  Ituie,  and  direct  the  serrlce  of  the 
order  to  be  made  in  such  a  manner  as  he  deems  proper.  The 
application  may  he  made  nt  the  time  ot  preoenting  the  tietitJoo, 
and,  in  that  ease,  the  order  to  show  cause  may,  iu  the  surrogate's 
diMTetbm,  aeoampaBy  the  cilatioB. 

1  a5S9.  Proof  »f  ■cn'Ice  ot  oltstl«a,  *«lH>*eoi*>  vto. 

Proof  of  service  ot  n  citation,  or  a  subpoena,  Issned  from  a 
surrogate's  court,  inuft  be  made  in  the  manner  prescribed  by  law, 
for  proof  of  service  of  a  summons  issued  out  of  the  supreme 
court.  In  every  other  case,  proof  ot  service  must  be  made  by 
affidavit;  or,  where  the  perKon  Bcrved  is  ot  full  age  and  not  in- 
competent, by  a  written  admission  signed  by  him,  aceompanied 
with  proof,  by  affidavit  or  otherwise,  of  the  genulnenen  of  hli 
signature. 

2  B.  B.  228,  I  9  (2  Mm.  232);  L.  183T,  ch.  «0,  I  B  (4  Bdm.  488). 

I  Mas.  IVrKteB  ylendfawa  war  be  re«atrea. 

The  surrogate  may,  at  any  time,  require  a  party  to  flle  a  writ- 
ten petition  or  answiT.  eonlainiuic  a  plain  and  concise  statement 
of  tne  facts  constituting  his  claim,  objection  or  defence,  and  a 
demand  of  the  decree,  ordpt,  or  other  reiit'f,  to  which  he  supimses 
liinuelf  to  be  entitled.  The  surrogate  may  require  the  petition 
or  answer  to  be  verified,  and  a  coi)y  thereof  to  be  servwl  mioii 
auy  other  person  inlcrcHted.  A  party  who  fails  lo  comply  wtni 
BUfh  ri-quirement  ninj  lie  Irenteil  oa  a  party  in  default.  Except 
where  such  a  requirement  is  made,  or  m  a  case  where  a  wmten 
TOO 
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petition  tB  «spi«BiIy  raqutred  b;  tliis  act,  a  tictition,  or  the  snsw^r 
tbereto,  ma;  be  pretieDted  arally;  in  which  coae,  tbe  substance 
thereof  must  be  euteivd  in  the  records  Of  the  cuurUi. 

I  W»4..  VerlfluttoK  tkereof. 

The  proTiiiona  of  wetlons  523.  524,  S2!),  and  536  of  thix  act 
apply  to  a  verificntion  made  ptiESuant  to  thia  chapter,  and  to  tbe 
petition  or  other  paper  so  verified,  where  they  can  be  bo  applied 
m  Bubstance.  without  regard  to  the  form  of  the  procecdiiie. 

Bn  I  37«,  mat. 

I  SS8B.  PobllCKtloB  of  cltKtlont  ete. 

Where  a  provision  ot  thia  chapter,  or  an  order  made  porsnant 
to  sni^h  a  provision,  directs  the  publication  of  a.  citation,  notice  or 
other  paper,  or  the  service  thereof  by  ptiblicntion,  the  pnbiicntion 
mnst  be  made  in  a  newspaper  published  in  the  county.  The 
HUrrogate  may,  also,  in  his  discretion,  direct  the  publication 
thereof  in  any  other  newspaper  published  in  the  same  or  nnotber 
county,  as  be  deems  proper,  for  the  purpose  ot  Kiving  notice  to 
the  persona  intended  to  De  served  or  notified.  If  no  newspaper 
is  poblished  in  the  connty,  the  citation,  notice,  or  other  paper, 
must  be  published  in  the  newspaper  printed  at  AII>nny,  in  which 
legal  notices  are  ronuired  by  Inyr  to  be  published. 

I..  1BT4.  ch.  437  <B  Edm.  SIS);  S  R.  B.  lOT,  part  ot  «  40  {Z  lildm.  111). 

In  effect  Sept.   1, 

g  2B3T.  (Am'd,  1SS3.]  Money  paid  Into  ooart  mma  scofI- 
tlea  ttilieBi  hovr  dlBpoaed  ot. 

Where  a  statute  requires  the  payment  of  money  into  the  surro- 
gate's court,  or  the  deposit  ot  a  security,  tor  the  payment  of 
money,  with  the  surrogate,  the  same  must  be  paid  to  or  de|>ositcd 
with  the  county  treasurer  o(  the  county,  to  the  credit  of  Ihu 
fund,  or  of  the  estate,  or  ot  the  ^ipeciai  proceeding:  unless  the 
statute  contains  special  directions  for  another  disposition  thereof. 
Each  secnrity  so  deposited  with  the  county  trensurer.  must  be 
held  and  disposed  of  by  him,  subject  to  tbt>  direction  of  the 
■urrOKate's  court;  except  that  he  must,  unless  olherwise  so  di- 
rected, collect  the  principal  and  ititercst  secured  thereby.  AH 
monef  collected  by,  or  paid  to  the  county  treasurer,  as  prescribed 
in  this  section,  must  be  held,  managed,  invested,  and  disposed 
of  b;  bim,  iu  like  manuer  as  money  paid  into  the  supreme  court 
In  an  action  pending  therein.  The  regulations,  contained  In  thp 
general  rules  of  practice,  as  specified  in  section  744  of  this  act. 
and  the  provisions  ot  title  third  of  chapter  eighth  of  thin  net, 
apply  to  money  paid  to  and  securities  deposited  with  the  county 
treasurer,  as  prescribed  in  this  section;  except  that  the  surrogate's 
court  elercises,  wilh  respect  thereto,  or  with  respect  to  a  se- 
corltv,  in  whieh  any  of  the  money  has  been  invesled,  or  upon 
which  it  has  been  loaned,  the  power  and  authority  conferred  upon 
the  supreme  court  by  section  747  ot  this  act. 

g  20SA.   Certitlii   proTlslonm   made   applicable  to  prooeed- 

Except  where  a  contrary  intent  is  eiprcssed  in,  or  plainly  im- 

Clied  from  the  context  of.  a  provision  ot  this  chapter,  the  [oUow- 
ig  portion  of  this  act,  to  wit:  title  Erst,  and  articles  third  and 
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fourth  of  title  sixth,  of  chnpter  eighth,  sod  articles  first  and 
■ecoDd  of  title  third,  of  chapter  nlDtb,  apirij  to  surrogates'  courts 
and  to  the  proceedinm  therein,  bo  tar  as  they  can  be  applied  to 
the  subBtance  and  BUbject-matter  of  a  prooeediuK,  without  resard 

i.un,  oilmo,  iTTdaoiB.  gDi)ii  b.  b.»i,  i*(ih>.  am. 
Toa 


D,g,t,ioflb,GoogIe 


ARTICLEl  S 

Seartng;  itudiidmg  trial  by  jury  and  reference. 

Bar.  MM.  T«UmaDj   of  aied.   ilck.   or   Inllnii    wltnsM. 
9tH0.  Id.;  In  BBOtliei  coDOly. 
UMl.  Dntl  at  itenornpher. 

XMS.  How  mUmtc*  of  t«tlinaDr  latbeDtlcateH. 
ma.  Id.;  to  bs  buimd  in  Toloma,  (tc. 
2H4.  BeqB«t.   etc.,   dt>«i   not  •IlBqiuUIy,   elc,   WItBtM. 
SD4fi.  EieeptMu  Dpon  a  tcUI. 
KM.  SBFToeil*  m*]'   rafer  qneiUoDi   at  I«ct,   or  (cciHUit. 

3Ue.  Appeal  Ikhh  o 

(  aSSO.  TestlmoBT  of  >kMI,  alek,  op  l>ilriB  iritOMB. 

Upon  the  application  of  a.  party  to  a  spccinl  proceedtDg,  Mid 
aDon  proof,  bj  Bflidavit,  .to  th«  satisfHctlan  of  th«  enrrogate, 
thai;  the  testimony  of  a  witnpgB  in  his  couuty,  who  is  so  aged, 
sick,  or  inGrm,  as  to  be  niia.ble  to  attend  before  him  to  be  exam- 
ined, Ib  material  and  necessary  to  the  applicHnt.  the  gurrogate 
mDHt,  where  the  Bpocial  proceeding  was  instituted  to  procore  the 
probate  or  reTocatloa  of  probate  of  a  will,  and  in  any  other  ca«e, 
may,  in  hia  discretion,  procoed  to  the  pluce  where  the  witnees  ia, 
and  there,  as  in  open  court,  take  his  examinntion.  Such  a  notice 
of  the  time  and  place  ot  taklnir  the  examination,  ai  the  anrrogate 
prescribes,  must  be  giTen,  by  the  party  applying  tlierefor,  to 
each  other  party,  except  to  a  party  wlio  has  failed  '.9  appear 
•8  required  by  the  citation.  The  surrogate  may  also,  in  his  dis- 
cretion, reqnire  notice  to  be  given  to  any  other  person  intereated. 

L.  18ST.  cb.  460,  f  12  (4  Odin.  480),  nv'dl  L.  IMl,  cb.  12».  H  1.  3,  3  (4 
rntm.  K>1).     Sm  I  met. 

I  1)640.  [Am'd,  1861.]    M.t  Is  Bnother  e«antr. 

In  a  ca«e  specified  in  the  Inst  section,  except  that  the  witness 
!■  Id  another  county,  where  the  witness  is  a  aabscrihing  nltnesi 
to  a  will,  it  the  surrogate  has  good  rpnson  to  believe  that  the 
witness  cannot  attend  before  him,  within  i\  traBonabie  time,  to 
which  the  hearing  may  be  ndjonmed.  he  mny  make  an  order, 
directing  that  the  witness  be  examined  before  the  surrogate  o( 
the  counly  in  which  he  is;  Bpccifyinfr  n  Ony.  on  or  bofore  which 
a  certified  copy  of  the  order  mnst  be  delivered  to  the  latter  sur- 
rogate; and  directing  notice  of  the  examination  to  be  given  to 
such  persons,  and  in  such  manner,  as  he  thinks  proper,  A  copy 
of  the  order,  attested  by  the  seal  of  the  surrogate's  court,  must 
be  transmitted  by  him  to  the  surrogate  designated  in  the  order, 
together  with  the  original  will,  where  the  testinioity  relates  to 
the  execution  of  a  written  will.  The  latter  surrogate  must  there- 
upon, on  the  daj  specified  in  the  order,  or  on  another  day  to 
which  he  may  adjourn  the  examination,  take  the  examination  of 
the  witnesses,  na  if  he  posHessed  original  jurisdiction  of  the 
■pedal  proceeding.  The  examination,  after  it  is  reduced  to  writ- 
ing and  Hnhflcribed  by  tbe  witness  or  otherwise  duly  anthcnticateo, 
together  with  a  statement  of  the  proceedings  npon  the  execution 
of  the  order,  must  be  certified  by  the  surrogate  taking  the 
examination,  attested  by  the  seal  of  his  court,  and  rctnrned 
without  delay,  with  the  original  will,  if  any,  to  the  surrogate 
who  directed  (he  examination,  by  whom  all  those  papers  murt 
be  filed.    And  in  the  other  cases  named  in  Boid  section  two  thoB- 
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gaad  &7e  hundred  an<i  thirty-nine  be  mar  appoint  a  reteree  to 
take  the  teHtimoiif  nho  sliall  report  the  same  to  the  said  surro- 
gate. An  eiamlnatiuQ  so  liikcn  hae  the  same  efteet  as  U  it  wa« 
takeu  before  the  Intlcr  surroKnte. 

L.  1837,  eh.  MO,  H  IS,  14  and  ID,  am-It  ISSl. 

I  SB41.  Dutr  of  BlenOKraplier. 

The  stenographer  or  a  surroftate's  court  must,  noder  tie  61rec- 
tioD  of  the  snrrogate,  tnke  full  stcnogrnphic  notpa  of  all  pro- 
ceedings, in  whifh  oral  iiroofs  arc  glceu,  except  where  the  Burro- 
gate  otherwise  directe.  The  testiiiioQ}'  must  be  leKlbl;  written 
out  at  length  bj  him,  from  his  notes;  and  the  miDUtes  thereof, 
aa  BO  written  out,  must,  after  boing  HUthentieate<l,  as  prescribed 
In  the  next  section,  be  (ilcd  in  the  surrognCe's  oliice. 

Ii.  ISTl.  cli.  874.  pan  Dt  g  1  (»  Edm.  231),  ini'd,  Sco  Co.  Proc..  }  i^. 
1  teattnaoBT  utkeu- 

The  minntes  of  testimonr  Trrltton  out  ns  prescribed  In  the  1n^ 
section,  or  taken  by  tlie  enrroRate,  or  under  his  direction,  ffbile 
the  vfitnesH  is  testifying,  muBt,  before  being  filed,  he  authenti- 
cated by  the  sitniature  of  the  atenographer,  referee,  the  surrogate 
or  the  clerk  of  the  Burrogate's  court,  ns  the  caac  may  he,  to  the 
effect  that  they  are  correct. 

I..    18T7,    t*.    308.    I    a,    «in-d    ISSI. 

I  1048.  m.i  to  be  boima  In  TOlumeB,  etc 

In  the  city  and  county  of  New-York, 

and  in   any   other   connfy   where   the  bu.  _.   __    ,    

minotes  of  testimony  written  out  by  the  stenographer  must  be 
bound,  at  the  expense  of  the  county,  ia  volumeB  of  convenient 
siie  and  shape,  indorsed.  "  Stenographic  rainntca  ",  and  nDmbCTed 
conseeutively.  Upon  the  record  of  a  decree  made  in  any  ccn- 
teBt*d  matter,  the  surrogate  miist  cause  to  be  made  a  minote, 
referring  to  each  volnme  of  the  stenogruphic  minutcB,  and  to  the 
pages  thereof,  containing  any  testimony  relating  to  tie  matter. 

Id..  II  1  BDd  2;  Co.  Proc..  |  250. 

I  3IM4.  BcQueat,  etc,  aosB  not  ai>«akllfr>  nta.>  wlto*—. 

A  person  is  not  diH<iualified  or  eicnsed  from  teBtifying  respetrt- 
Ing  tlie  execution  of  a  will,  by  a,  provirion  therein,  whether  it  la 
beneficial  to  him  or  otherwise. 

SubMltnts  (or  2  R.  8.  67,  Ca,  {  e,  and  i^rt  of  |  60    (S  Edm.  «tq. 

I  2(E4S.  GiceptloM  apoa  B  trl*l. 

An  exception  may  be  fnkcn'to  a  ruling  by  a  snrrogntc,  apon 
the  trial  by  him  of  an  issue  of  fact,  (nclnding  a  finding,  or  a 
refusal  to  find,  upon  a  question  of  fnct,  in  a  case  whore  such  an 
exception  may  be  taken  to  a  mling  of  the  conrt  upon  a  trlaL 
without  a  jury,  of  an  isRuc  of  fnct,  ns  prpscrilied  ia  article  third 
of  title  first  of  chnT'fer  tenlh  of  this  act.  The  provisions  of 
(hat  nrtiele,  rrlnting  to  the  manner  and  effect  of  taKing  such  an 
exception,  and  the  settlempnt  ot  n  case  conlnining  the  oxceptiona, 
apply  to  such  n  trial  lieforo  a  siTrrognle;  for  which  purpose,  the 
decree  ia  regarded  aa  n  judcnient,  and  notice  of  nn  exception 
may  be  filed  in  flie  Borrosnie's  office.  Uion  such  a  trial,  the 
■niTOgate  must  file   in   ]iis  office   his  decision   in   writing,   which 

n>4 
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must  Blute,  separately,  the  facta  Cound  nnJ  tht  coneluBionB  of 
low.  Either  party  niuy,  upou  the  settlement  o(  n  tnae,  request 
a  SndiuK  upou  any  quvstion  of  fact,  or  a  ruling  oi"on  any  ques- 
tion of  law;  and  an  ciception  may  be  taken  to  siieh  a  findinK 
or  ruling,  or  to  a  refusal  to  find  or  rnle  aocordingly.  An  appeal 
from  a  decree  or  an  order  ot  a  surrogate's  court  brings  up  (or 
review,  by  each  court  to  which  the  appeal  is  carried,  each  de- 
cision, to  which  an  exception  is  dnly  taken  by  the  appellant,  as 
prescribed  in  this  section.  But  such  a  decree  or  order  ahall  not 
be  reversed,  (or  an  error  in  admitting  or  rejecting  evidence,  un- 
less it  appears  to  tho  ap[>ellate  court  that  the  exceptant  was 
ncceBsarily  prejudiced  thereby. 
Bot  H  au-aos,  ute. 

)  aS4S.  [Am'd,  IHOS,  1809.]  Sorrovotc  may  refer  qncntlan 
of  tact,  or  accoDut,, 

III  a  speciul  proceeding,  other  than  one  instituted  for  probate 
or  revocation  of  priHmte  of  a  will,  the  surrogate  may.  In  his  dia- 
oretion,  appoint  a  rcterei-  to  take  and  report  to  the  surrogate  the 
evidence  upon  the  facts,  or  upon  a  specific  question  of  fact;  to 
eiaroine  an  iiccvunt  reodereil;  tu  hear  and  determine  aJI  questioDB, 
arfaiiig  ujion  the  settleoient  o(  such  an  account,  which  the  surro- 
gate has  power  to  detennloe:  and  to  innke  a  report  thereon;  soh- 
ie«t,  however,  to  conflrouttiou  or  modification  by  the  surrot^ite. 
Such  a  referee  has  the  same  power,  and  is  entitled  to  the  same 
conapensation  as  a  referee  appointed  by  the  sapreme  court  for  the 
trial  of  ail  issue  of  fact  in  an  action;  and  the  provisions  of  this 
act.  applicable  to  a  reference  by  the  snprerao  court,  apply  to  ia 
reference,  made  as  prescrHied  in  this  section,  so  far  as  they  can 
be  applied  in  substance  withoat  regaril  to  the  form  of  proceeding. 
The  surrogate  of  the  county  of  New  York,  may,  on  the  written 
consent  of  sll  the  parties  tipiienring  in  a  probate  case,  ap|Hilut  a 
referee,  or  may.  In  his  diseretion.  direct  an  assistant  to  take  and 
r^x>rt  the  testinioiij-.  bat  without  authority  to  pass  upon  the  ia- 
•ues  involved  therein.  Ilnleas  ]l  referee's  ""eport  in  passed  upon 
sud  confirincd,  approved,  modified  or  rejected  by  a  surrogate 
within  ninty  days  after  it  has  been  snbmittefl  to  him.  It  shall  be 
deemed  to  have  been  confirmed  as  of  course  and  a  decree  to  that 
effect  may  be  entered  by  any  party  interested  in  the  proceeding 
upon  two  days'  notice. 
L.inil^^.ln,|g,uii-dieLiL.Wt,ob.1MiL.UM  eb.  «in.    loMIestSspt.  i,  iw. 

I2S47.  [Am'd,    ISOS.I    Trial    tty   Jury. 

The  surrogate  may,  in  bis  discretioti,  make  an  order  directing 
the  trial  by  jury,  at  a  trial  term  of  the  supreme  court  to  hi'  held 
within  the  county,  or  in  the  iiiunty  court  of  the  county,  of  any 
coutrovt-rted  question  of  fact  arising  in  a  special  proceeding  for 
the  disposition  of  the  real  property  of  n  dei'edeiit.  as  prescrDied 
In  title  fifth  of  this  chapter.  The  order  must  stale  distinctly  and 
plainly  each  question  of  fa<-t  to  lie  triiil,  and  it  is  the  only  au- 
thority needed  for  the  trial.  Either  of  the  surrogates  of  tlie 
connty  of  New- York  may.  in  his  discretion,  make  an  ordi'r  trans- 
ferring to  the  snpreme  court  any  special  proceeding  for  the  pro- 
bate of  a  will  pending  before  him,  or  In  the  conrt  over  which 
he  presides,  and  thereupon  the  issnes  of  fact  arising  in  sncli  pro- 
ceeding shall  tie  heard  and  determined  bv  the  supreme  court. 
The  onler  transferrinc  such  proceeding  is  the  only  authoritv 
necessary  for  the  trial  in  the  supreme  court  of  such  issues  of 
fact  Such  issues  of  fact  shali  be  tried  by  jury,  and  the  verdict 
can  be  reviewed  only  by  a  motion  for  a  new  trial  upon  the  min- 
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utes  of  the  judge.  Such  motion  muHt  be  made  wltbln  ten  days 
after  the  verdict  is  rendered.  A  new  trial  may  be  grauted  upon 
exLiiptionis.  or  bi'cauxi!  the  verdict  wn^4  reudi'r<'d  u|)on_in!iiiBlt;ieut 
ei'ldt^ui.'e.  or  is  against  the  evidi-nt-e  or  the  weight  of  evidence.  Ad 
atiptal  lies  to  the  appellate  division  of  tbe  Hiipreme  court  front  the 
order  grantiug  ur  rufusinK  a  new  trial.  An  appeal  must  be  taken 
by  HcrviD);  written  uolice  of  nppeal  upon  the  clerk  of  the  court,  and 
niton  the  attorney  for  the  respoudeut,  within  ten  davB  after  the 
service  upon  the  attorney  for  the  uppellaiit  of  the  order  appealed 
from,  and  of  written  notice  of  the  entry  thereof.  The  appeal 
shall  be  beard  upon  a  eaue  cuntaiuiiix  all  the  evidence;  and  an 
error  in  the  udmisHion  or  excliision  of  evidence,  or  In  any  other 
ruling  or  direction  of  the  iiidBc  opou  the  trial  may,  In  the  dis- 
cretion of  the  coart.  be  diurcKarded  if  sulntantial  Jastlce  does 
not  reiinlre  that  there  should  be  a  new  trial.  If  a  motion  to  set 
aside  the  verdict  be  not  made,  or  if  at  the  terminatiou  of  tbe 
pniceediuRs  f()r  its  review,  the  verdict  is  snatnlned,  the  anprcnie 
court  shall  certify  to  the  surro^'ate's  court  the  verdict,  which 
.  shall  be  final  ami  cunclUHive  uiHin  the  partieH  to  the  litiKatlnn  and 
their  priviei*.  Therenfter  nil  pn)CeeiJinfrs  relating  to  the  will  and 
to  the  esiate  of  the  decedent  Khnll  be  had  in  tbe  gurroxale'B  court. 
The  oriBinal  will  shall  be  returned  to  the  Kurrojcate's  court  at  the 
time  the  verdict  is  certified  thereto.  The  costs  shall  be  taxed  tn 
the  surrogate's  court,  and  shall  be  the  same,  and  shall  be  awarded 
in  the  same  manner  as  If  tbe  proceedings  had  been  heard  by  the 
surrogate. 
S  It.  a,  102.  psn  or  l  ll  (3  lUiii.  lOSI.  ani'il;  L,  IMT.  eta,  380,  I  45  (4  Edm. 

Mwi,    a^B  I  DSK.  iiiif:  u  1880.  qH.  ms. 

I  iRMH.    [Am>d,   ISftS.)      Review. 

A  trial  by  jury  pursuant  to  an  order  made  in  a  proceeding  for 
the  disposition  of  the  real  property  of  a  decedent,  made  bb  pre- 
scribed in  the  last  section,  can  be  reviewed,  In  the  first  Instance, 
oiily  npoD  B  motion  for  a  new  trial.  A  new  trial  may  t>e  granted 
by  the  surrogate  or  the  court  in  which  the  trial  took  place,  or.  If 
it  took  place  at  a  trial  term  of  the  auprerae  court,  by  the  sn- 
preme  conrt,  in  a  case  whi're  a  new  trial  of  specific  qnestionn  of 
fact,  tried  li.v  a  jury  pursuant  to  an  order  for 'such  trial  made  in 
an  action,  would  be  granted.  The  verdict  of  the  jnry  mnst  bo 
certified  to  the  surrogote's  court  by  the  clerk  of  the  court  In 
which  tbe  trial  took  place. 

I  SflO-lll.  Aitpeal  from  order  therrapoD. 

All  n|iiii'iii  Diiiy  1)1'  taken  from  an  order,  made  upon  a  motion 
"     '  in  the  last  section,  ns  if  the  order 
iind  with  like  effect.     Coats  of  such 


I  nil  action,  and  with  like  effect.  tJoats  of  such 
!?  awarded  by  the  appellate  conrt,  as  if  the  ap- 
n  order  or  decree  of  the  surrogate's  court. 
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d  ordert,  and  the  enforeemeni  thereof.     Cost*  and  fe« 


3K».  Dtcn*  tor  nuney;  buw  dockelBd. 
9BIM.  SnlorcemeDt  ut  Oetnt  by  eiecuIloD 
SUt.  U.:  ^  pmitbnHiit  ler  MDUmA 


3UT.  C«U;  bC" 


C«U;  bow  made  My* 


I  26SO.  DcflBltloM  of  "  Anal  order  "  and  ■•  decree." 

The  final  detenuiaatlon  of  tb«  riRbts  at  the  parties  to  «  special 
proceeding  in  a  Bnrrogate's  court,  is  styled,  iDdiSeivotly,  a  Goal 
order,  or  a  decree. 
I  25B1.  Decree  aeilllnc  ■»  aecovnt.  to  oontsln  aiiB^uirr 

Kacli  decree,  whereby  an  account  I9  JudicIaEly  settled,  must 
contain,  in  the  hody  thereof,  a  summary  of  the  account  as  set- 
tled; or  must  refer  to  such  a  Hnmmary,  which  must  be  recorded 
in  the  same  booh,  and  is  deemed  a  part  of  the  decree. 

L.  1S8T,  cb.  MO,  I  2  («  Bdm.  487),  ui'il.    Bee  |  IttS,  (obd.  4,  (Dta. 

I  2SB2.  Dceree  or  orderi  irhen  evidence  at  Bmeta. 
A  decree,  directing  payment  by  en  eiecutor,  administrator,  or 
testamentary  trustee,  to  a  creditor  of,  or  a  person  iaterested  Id, 
the  estate  or  fond,  or  an  order,  permitting  a  judgment  creditor 
to  issue  SD  execution  sgainst  an  executor  or  administrator  Is, 
exc^t  npon  an  appeal  tnerefmm,  conclusive  evidence  that  there 
are  sufficient  assets  in  his  hands,  to  satisfy  the  sum  nhich  the 
decree  directs  him  to  pay,  or  for  which  the  order  permits  the 
execution  to  issue. 

>  a.  S.  IIS,  part  of  I  21  (Z  Rdm.  1Z1).  uii'd. 

I  SOUS.  Decree  tor  nonert  Iiovr  docketed. 

Where  a  decree  directs  the  payment  of  a  sum  of  money  Into 
court,  or  to  one  or  Inore  persuus  therein  desiKnaled,  the  surro- 
gate, or  the  cierk  of  the  surrogate's  court,  must,  upon  paymcut  of 
his  fees,  furnish  to  any  ptraon  applying  therefor,  one  or  more 
transcripts,  duly  attested,  stating  all  the  particularB,  with  re- 
spect to  the  decree,  which  are  required  by  law  to  be  cntervd  in 
the  clerk's  docket-book,  where  a  judgment  for  a  sura  of  money 
is  rendered  in  the  supreme  conrt,  so  far  as  the  provisions  of  law. 
directing  sneh  entries,  are  applicable  to  sach  s  decree.  Bach 
county  clerk,  to  whom  such  a  transcript  is  presented,  must,  upon 
payment  of  hiB  feec,  immediately  file  It,  and  docket  the  decree 
Id  the  appropriate  docket-book,  kept  In  hie  office,  as  prescribed 
bj  law  for  docketing  a  judgment  of  the  sapreme  coait.      The 
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docketing  of  ench  b  danee  has  the  suBe  force  and  effect,  the 
lien  thereof  may  be  suxpeoded  or  dlachurKed,  and  the  decree  maj 
be  ssii^ied  or  BatiBfied,  as  if  it  wai  auca  a  jn^gnwnt. 

Ii.  18ST,  eh.  400,  It  BS.  M  (4  Edm.  498),  un'd;  Ii.  ISM,  dl.  IM,  i  1  (4  Kdm. 

ezDi  L.  i1«7,  ch.  TB2,  t  a  a  E^m.  les). 

t    iKSS4.    [AiB'd,   lS9tt.]    EaCaroeBieDt   ot  4ai>re«   br  •xses- 

tlOB. 

A  decree,  directiog  the  pajAent  of  a  Bum  of  money  Into  conrt, 
or  to  one  or  more  partlee,  maj  be  enforced  by  an  execstion 
aicalnst  the  property  of  the  party  directed  to  make  tlw  payment. 
The  execution  muBt  be  iBsned  by  the  Burrogate,  or  the  clerk  of 
the  surrogate's  court,  nnder  the  seal  of  the  oourt,  and  mnet  be 
made  retnmable  to  the  court.  In  all  other  respect<>  the  pro- 
Tialona  of  this  act,  relating  to  an  exeention  against  th«  proppr^ 
of  a  judgment  debtor,  isBUed  upon  a  jndgment  of  the  Bupreme 
conrt,  and  the  proceedlnss  to  collect  It,  apply  to  an  execunon  la- 
sned  from  the  stirrogate  s  court,  and  the  coliectlon  thereof,  the 
decree  being,  for  that  purpose,  rcKarded  aa  a  judgment;  except 
that  the  proceedings  prescribed  in  title  twelfth  of  chapter  aeven- 
teenth  of  thla  act.  If  founded  npon  ench  a  dewe*,  must  be  tftkeu, 
as  if  the  decr«e  naa  a  jndgment  of  the  countr  conrt,  or,  in  tbe 
dty  of  N'en  York,  of  the  anprcme  court. 

d.,    nmiliKler  of  (  M,   tm't;  L.  IBSB,  cb.  MB. 
I  MffiS.  td.)  br  ptinlaliment  tor  ewalempt. 

In  either  of  the  folloning  cases,  a  decree  of  a  anrrogete's  conrt. 
directing  the  payment  of  monoy,  or  requiring  the  performance  of 
any  other  act,  may  be  euforced,  by  serving  a  certified  copy  thereof 
npon  the  party  ogninst  whom  It  is  rendered,  or  the  officer  or 
person  who  is  required  thereby,  or  by  low,  to  obey  It;  and  if  be 
refuses  or  wilfully  neglects  to  obey  It,  by  puniabtng  him  for  a 
contemot  of  court. 

1.  ^Vbcri.'  it  cannot  be  enforced  by  execution,  as  prcBcribed  Id 
the  lust  section. 

'i.  When:  part  of  it  cannot  be  so  enforced  by  execution:  in 
which  case,  the  purt  or  pans,  which  cuunot  be  no  euforeed,  may 
be  enforced  as  prescribcU  in  this  section. 

3.  Where  uu  execution,  is»nc(]  as  prescribed  In  the  last  section, 
to  the  sheriff  of  tbe  surrogate's  county,  haa  been  returned  by 
bhu  wholly  ur  partly  uusatistivd. 

4.  Wheiv  tlie  deliuqueut  is  uu  executor,  admluistrator,  gnatdlan, 
or  tcHtamcutnry  truatee,  and  the  decree  retnles  to  Ibe  faud  or 
L'stuto,  in  whii'b  case  the  unrrogate  may  enforce  the  dectce  as 
prescriiit'd  in  this  ht'cliuu,  either  without  issuing  uu  execution, 
or  ufter  tlie  return  ot  an  fxecutiou,  bb  he  thinks  proiicr. 

If  tbe  <leliui|Ucnt  has  given  an  gifk'ini  bond,  his  Imprisonment, 
hy  virtue  of  iirucecdiugii  to  punish  him  for  u  contempt,  as  prc- 
BiribeJ  in  this  Bei-tion,  or  a  Ifvy  upon  bis  property  by  virtue  of 
uu  execution,  issued  as  prescribed  in  tlic  fust  sectioD,  does  not 
bar,  suHpend,  or  otherwise  affect  an  uctiou  agaiust  the  sureties 


I  ariSU.  Definition  of  "  ordeP|  "  bow  enforced. 

A  direction  of  a  Bumitinli-'s  court,  inude  or.  uutered  in  writing, 
and  not  included  in  a  <1eeri.'e,  is  xlyled  uu  order.  It  may  be  en- 
forced iu  like  manner  us  u  aiuiilur  order,  made  by  the  aupreme 
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vonrt  te  (tn  actlwB;  And  tbe  coata  arc  tbe  m 
order,  aDd  mar  be  collected  in  Uke  niannM, 

Bicept  where  special  provisioii  is  otberwiee  made  b?  law,  o»»t% 
RvaTded  1>7  a  decree,  maj  be  made  payable  br  th«  ^rtr  pei- 
i-unaUr,  ar  Ottt  of  tbe  estat«v  or  tmoA,  sa  iaatke  re^oliei;  ^ut 
'  nmta,  otber  tban  actoal  eaBenaes,  euiuot  be  awarded  to  be  paid 
Mit  ot  an  estate  or  food,  wBloA  la  less  tbao  one  tbouaafld  doUan 
iu  amoBDt  or  Talme. 
■'  1  R.  8.  SL  I  ID  n  Mb.  tm-.  Ii.  MM,  I  TS«  M  Hb.  Ml);  K  ISn,  th. 
IK£  i  B  (7  Mb.  IW). 

I  XtUSS,   [Am'd,  18SI.]     I«.|  wben  Kwwdrd. 

The  award  of  carts  ia  a  decree  is -in  the  dlaeretlon  of  the  but- 
rngate,  except  in  one  of  tbe  following  caaes: 

1.  Where  apecial  dizwctioBi,  reapactlng  ttae  awaid  of  coata,  are 
contained  in  a  judsneut  or  <»i]ei.  made  upon  an  ajqteal  from  the 
Burrcfcatt-'a  deteraunalion,  or  upoD  a  SMtion  for  a  new  tiiel  of 
qneMioiia  of  fact  tried  b;  a  jor?;  la  either  of  which  caaea,  coat* 
Diaat  be  awarded  aocor^nz  to  those  directioD& 

2.  When  a  qneitJon  of  tact  haa  beta  tried  b;  a  Jorj;  in  which 
caae,  naleaa  it  ia  within  tlte  foregoitkg  aabdiviaiot],  the  decree 
mast  award  cneta  to  tbe  sBcceaatnl  party. 

3.  When  the  decree  ia  made  npon  a  cunteated  application  for 
probate  or  revocation  of  probate  of  a  will,  coata,  payable  out  of 
the  estate  or  otherwise,  shall  not  be  awarded  to  an  unauccesatul 
rontcBtant  of  the  will,  unless  he  ia  a  special  Kiiardian  for  an  in- 
fant, appointed  b;  the  atirroKate,  or  la  named  as  an  execntor  Id 
a  paper  propounded  by  him  In  ffood  falA  aa  tbe  last  will  of  the 
dceedept;  btit  the  anrnxiate  may  nrd<>r  a  copy  of  tbe  stenoK- 
riijiher's  minntea  to  be  fnrnlsh?<l  to  the  contestant's  counael,  and 
charge  the  expense  thereof  to  the  estate  If  he  shall  be  aatisfled 
that  the  contest  Is  made  in  good  faitb. 

■M*B.a.Mi.llt(IWa.llM).wi>B.B.a.tai(lMB.(n. 

I  SBBft.  M.r  kow  itWM4e4. 

Coats,  when  awarded  by  a  decree.  Include  all  aisbatwments  of 
fhc  party  to  whom  they  are  awarded,  which  inteht  be  taxed  In 
the  Bnpreme  conrt.  The  sum  allowed  for  costs  rouat  be  fixed  by 
the  sDrroKBte,  and  Inserted  In  the  decree. 

I  2IUUI.  Id.r  wIi*M  the  uw*«  •■  l«  MVHBMi  Mart. 

Where  ft  qneatloti  of  fart  has  been  tried  by  a  jury,  the  coHta, 
awarded  aKninat  the  iin*»ic<Ti»»fiiI  partr,  are  the  aame  aa  the 
taxable  coata  of  an  action  In  the  snpreme  coart.  The  coots  of 
nn  appeal,  where  they  are  awarded  in  a  aorroRate's  court,  are 
tbe  aame  aa  if  they  were  awarded  In  the  snpreme  court. 

I  H91.  Wken  aarroBM*  to  Sx  «>■«»<  •(  eoala. 

Tti  ft  rase  other  than  one  of  thone  specified  tn  tbe  last  section, 
(Tip  nurrotnitp,  upon  rendpTine  a  decree,  miy,  In  his  discretion, 
fix  sncli  a  snm.  to  be  allowed  n*  routs.  In  nfldltion  to  tbe  dls- 
hnrsements.  as  be  deems  reasonnhle.  not  exceeding,  where  there 
hna  not  been  a  contest,  twenty-five  dolinn,  op  where  there  baa 
he«n  a  contest,  seventy  dollars:  and.  In  addition  thereto,  where  a 
trial  or  hearloi!  upon  the  merits  before  tbe  surrogate  necessarily 


Upon   the 
icribed  In  t 
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occupies  mora  ttu.n  two  days,  ten  dollara  for  euh  additional  dar; 
and  wliere  a  motion  for  a  sew  trial  is  made  before  tbe  aurrosate, 
if  it  ie  granted,  seventy  dollars;  if  It  is  denied,  forty  dollan. 

I   as«l.    [Am'd,    1881.]    A««itlNUU    aU«w>BM   1»    nltUac 

In  addition  to  the  enms  specified  In  tbe  last  two  eectlons,  the 
BurroKBle  may,  in  his  discretion,  allow  to  an  esecntor,  adtniniB- 
trator,  guardian,  or  teatamentatT  tnutee,  upon  a  Jndicial  settle- ' 
ment  of  hli  acconnt,  or  on  an  Intennediate  accounting  required 
by  the  Burrotcate,  such  a  aum,  as  the  surrogate  deems  reBsonable, 
for  hiB  counsel  fees  and  other  expenses,  not  exceeding  ten  dol- 
lars for  each  day  occupied  in  the  trial,  and  neceaaarlly  occupied 
in  preparing  his  account  for  gettlemenC  nnd  otherwise  preparing 
for  the  trial. 

BatatimUd  for  Ii.  ISSt,  eh.  ssa,!  S  («  Edm.  im.  aod  Id.,  oli.  IIS. 
e  opoK  MUe  Qt  vcatl  vropwrty. 
L  the  dispoBitfon  of  real  property  of  a  decedent,  aB  pw- 
.  In  title  fifth  of  this  chapter,  tbe  executor,  administrator, 
or  freeholder,  disposing  of  the  property,  must  be  allowed  by  the 
surrogate,  out  of  the  proceeds  of  the  sale  bronght  into  court,  his 
expenses;  and  be  may  be  allowed,  out  of  the  proceeds,  a  reason- 
able sum  for  bis  own  aervlcea,  not  exceeding  five  dollars  tor  each 
day,  actually  and  necesaarlly  occupied  by  liim  In  disposing  of 
the  property,  and  snch  a  further  sum  as  the  surrogate  thinks 
reasonable,  for  tbe  necessary  aerrices  of  his  attorney  and  conn- 
sel  Uierein. 

L.  ISM,  eb.  800.  I  S  (4  Bdm,  BW).  ■m'd, 

I  as«4.  U.|  mo  vvmmlaBloma  allawad. 

The  allowances  specified  In  the  last  section  ore  In  lien  of  c<hb- 
mlBsions. 

g  2SaO,  VecB  of  appralBcr. 

An  appraiser  is  entitled,  In  addition  to  hia  actual  exi>enaen.  to 
a  sum,  to  be  fixed  by  the  surrogate,  not  exceeding  five  dollars 
for  each  day,  actually  and  neceBaartly  occupied  by  him,  in  mak' 
iug  the  appraisal  or  inventory.  The  number  of  days'  services, 
and  the  expenses,  if  any,  must  be  proved  by  tbe  affidnvlt  of  the 
appraiser;  and  the  sums  payable  therefor  taxed  by  tbe  surrogate, 
and  paid  by  tbe  executor  or  administrator. 

L.  18TS,  cb.  ZS  (a  Edm.   (86). 

f  2080.  Id.t  other  oSe«ra,  «bA  irltneaseB. 
Bach   other  officer,   inclnding   a   referee,   and   each   witness,   la 
entitled  to  the  same  fees,  for  his  services,  and  A>r  travelliug,  ■• 
be  is  allowed  for  like  services  in  the  supreme  court. 

I  9B6T.  Pees  of  tkc  -BrroKBte. 

A  surrogate  shall  not  charge  or  receive  any  fee,  except  as 
follows: 

1.  Where,  in  n  case  prescribed  by  law,  or  In  any  other  cnar, 
npon  the  application  of  a  party,  be  goes  to  a  place,  other  than 
bb  office,  or  the  court  room  where  he  is  required  to  hold  court. 
In  order  to  take  testlmouy,  he  may  charge,  and  receive  to  hla 

no 
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owQ  nte,  ten  ceutB  for  each  mile  for  goiog,  and  tbe  same  snm 
(or  cetuniiiiK. 

2.  He  nngt  char^,  and  rec«iT«  to  tbe  Dse  of  tbe  county,  for  ■ 
copy  of  a  paper,  ten  cents  for  eacb  folio,  except  wbere  tbe  board 
of  inperriBorB  have  allowed  his  elerk  to  receive  (eea  for  hia  own 
ate;  and  in  that  caae,  hia  clerk  mn;  charge  and  receive  the  aame 
fee. 

L.  uee,  eta.  Ha,  II  (i  Bum.  way,  i^  ibto.  cb.  sw;  l.  ism,  a.  aoo;  i  • 

H  BdB.  M4);  I.  im.  eh.  UO,  i  SO. 

Til  { 


dm,-,;.^:^,  Google 
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ARTICLE  rorBTH. 

t.  sees.  WbeD  partr  "■■T  ipPHl' 

SUN.  When  nerKU  Dot  ■  paitT  mar  iptul. 
2070.  Appeal;    to  vhiit    court  It   miLj    H   tak«i. 
2ft71.  lnI»nnBll«lr  order;   bow   reTlawed, 

Htn.  W™  iDM'''£rm»ds  p«rtlM. 

MTO!  CeiK'p'  prorijloM*  o(  cbapter  ll_^m>a«_>p^l«bla. 

J   proceedLngi  Li  _     

I.  AmMDl  of   uudertaklnf ;   bow  Oici]. 

.  Beqnliitn  or  gndEnakiDf. 

L  Seem  for  probate,  etc..  bow  fnr  auapeodsd  br  appeaL 

I.  Decree  reioklos  probate,  etc..   Dol  aCajed. 

J.  Ptr(f«[ed    appeal   alnri    pniceedluga    lu   Otter   Caae*. 

nSO.  Appeal,  prooeedlofa  tbereupon. 

-. f  ,^ .     ..__  


.  IVlicB  vnrtr  mar  aiipCKl. 

Ally  pnrty  nugrieved  may  appeal  from  a  decree  or  an  order  of 
a  BurroKBte's  court,  iu  a  case  prescribed  in  tbU  article,  except 
•  wbere  the  decree  or  unler  of  which  he  complalUB  wai  reodcred 

or  made  upon  hia  default, 

I  aaOB.  When  person  not  ■  party  ^bt  appeal. 

A  creditor  ot,  or  person  interested  io,  tbe  estate  or  fond  af- 
fected hy  the  d<^ree  or  order,  who  was  not  a  party  to  the  special 
proceeding,  but  wna  cnlitled  by  law  to  be  heard  therein,  npon  b)B 
apDlication;  or  who  hne  ncqnired,  since  the  decree  or  order  wns 
made,  n  rltcbt  or  interest  which  would  have  entitled  him  to  be 
heard,  if  It  had  been  previously  acquired;  may  intervene  and 
appeal,  as  prescribed  in  this  article.  The  facts,  which  entitled 
Btich  n  person  to  appeal,  must  be  nbowti  by  an  affidavit,  which 
must  be  filed,  and  a  copy  thereof  served   with  the  notice  of 


1  2570.  (Am'X,  ISOS.]  Appeali  to  what  coort  It  aaar  fc* 
(nicen. 

An  nppi'nl  lu  the  ap|H'Ilate  division  of  the  supreme  conrt  may 
lie  Inken  from  n  decree  of  a  stirroKite's  court,  or  from  an  order 
nCfecting  a  siibBtonlinl  rijrht.  ninile  by  a  surrogate,  or  by  a  BUr- 
roj(ntc'e  court,  in  a  niecial  proceeding. 

2  R.  n.  600.  M  104,  lis  (2  Edm.  aS2):  3  U.  S.  62,  part  of  |  3B  (2  Edm.  ■»; 


_ _a  speciiipd  in  the  notice  of  appeal,  and 

necessarily  aff.-oleil  Ihi-  dccn'c,  nod  which  has  not  already  been 
reviewed  by  the  appellate  court,  upon  a  separate  apifeal  taken 
from  that  order. 
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I  BSra.  Tlnt«  to  Appeal. 

Ad  «pp«il  by  n  party  moBt  be  tnkon  within  thirty  days  ofter 
the  Berrice,  npon  the  apiwllant,  or  upon  the  nttoiney,  if  auy, 
wbo  appeared  for  him  in  the  woTTognte'n  eoart,  of  a.  copy  of  the 
decree  or  ovde*  Irom  which  the  appeal  fa  taken,  nnd  a  written 
BOttce  of  ttkc  entry  tltereol.  Ad  appeal  by  a.  person  who  wan 
pot  *  partyi  taken  as  prescribed  in  this  article,  must  be  taken 
within  three  mantfas  after  the  entry  of  the  decree  or  order,  unlesa 
the  appellullt'e  title  was  acquired  by  means  of  an  aasignmeiit  or 
conveyance  from  a,  party;  in  which  case,  the  appeal  luuat  be 
tnkeQ  within  the  time  limited  (or  the  taking  thereof  by  the  as- 
aiicnor  or  CTantor. 
S  It.  8.  M,  I  (5  <t  Bdm.  Ce);  3  R.  S.  KM.  (3  00.  lOfi.  106,  lOT  (2  Edm. 

I  asrS.  IVIio  moit  be  mode  parties. 

Each  party  to  the  special  proceeding  in  the  nnrrogate'^  court, 
snd  paeh  person  not  ■  party,  who  has,  or  cliuma  to  have,  in  the 
.  ."t-matter  of  the  decree  or  order,  a  right  or  interest,  which 
_  iireetly  affected  thereby,  and  which  appears  upon  the  fnce  of 
the  papetB  jireaented  in  the  anrrogate's  court,  or  hna  beeome 
maiiifeet  In  the  course  of  the  proceedings  taken  therein,  ninst 
be  made  a  party  to  the  appeal.  A  person  not  a  party,  but  who 
mnrt  he  made  a  party,  as  prescribed  in  thin  section,  may  be 
timufiht  in  by  an  order  of  the  appellate  court,  made  after  the  ap- 
peal ia  taken;  or  the  appeal  may  be  disraisHcd  on  account  of  hia 
ftbaence.    The  api)e11ate  court  may  prescribe  tlie  mode  of  briug- 


ence.    The  npiwllate  court  may  prescribe  tlie  mode  of  briug- 
In  ench  a  person,  by  pnbtication,  by  persocal  service,  or  other-. 

-     Br-  "^■-  — '—  ^- ' ■- — '    -^ -- 

P"  - , 
dnly  cited  In  the  court  below. 


Ing  tn  I  -    .  ,  ... 

wbe.    Bnt  this  section  does  not  rniuire  a  iiergon  iDterested,  but 

not  a  party,  to  be  brought  in,  if  he  was  legally  repreaeuted,  or  wna 


I  SST4>  Appeali  bovr  MJevb, 

An  eiifeal  inn«t  he  taken  by  the  Fervice,  within  the  State, 
npon  each  party  to  the  special  proceodln^r.  other  than  the  appel- 
lant, Bi^  npon  the  surrogate,  or  the  clerk  of  the  Bnrrogatc'a 
«nirt,  of  a  written  notice,  r-?ferring  to  the  decree  or  order  ap- 
pealed from,  and  stating  that  the  appellant  appeals  from  the 
■nme,  or  from  n  speciifed  part  thereof.  Where  a  party  to  the 
Special  proceeding  In  the  conrt  beiow  appeared  in  person,  the 
notice  of  nppeal  ninst  be  personnlly  serrM  npnn  him;  where  he 
appeared  by  nn  attorney.  It  munt  he  served  perponnll.T,  either  upon 
him  ST  npon  his  attorney.  Where  a  party,  who  was  duly  cited, 
did  not  appear  iu  tlie  snrrocate's  court,  notice  of  apjonl  must  be 
MTTMl  upon  him  pprBonslly,  if  he  can,  with  dne  dillcence.  be 
tonnd  within  the  cnimty:  otherwise  it  may  be  aerrefl  by  de- 
positing it,  indorsed  with  a  direetiin  to  the  pnrtv,  with  the  finrro- 
ete  or  the  clerk  of  the  •iirriKinte'B  conrt.  Where  a  person  to 
serred  ennnot,  with  due  diliicence,  be  fntind.  tfi  make  per- 
sonal aer-vice  upon  him,  as  prescribed  In  this  nerHon.  the  surro- 
gate, or  ft  justice  of  t!ie  supreme  court,  may,  by  order,  prescribe 
■nch  a  mode  of  serrice  as  he  thiiikf  proper:  nnd  service  In  that 
node  has  the  same  effect  as  personal  service. 

8h  t  1100,  inU. 

I  2BT1I.  Certain  ]>rovlalonii  of  chapter  12  made  applloaltle. 

The  npovisions   of  the  foilowinK  sections  ff  this  ncl.   to  wit: 
■ections  12K>.  1297.  128a  129n.  J303.  and  130."i  to  1309.  both  in- 
tensive, a^ply  to  an  appeal  taken  aa  prescribed  in  this  article, 
7U    . 


§§3S76-79  SURROQATES'  COURTS.  c.  18,1.2,  a.  4 

f  3ST0.  Appeal  mar  be  on  the  Iht  or  the  taotai  eue  t* 
be  au^c,  etc. 

The  appeal  may  be  takeo  upon  questLoDB  of  law,  or  apon  the 
lacta  or  upon  both.  It  it  ia  tAken  from  a  dtcree  rendered  apon 
the  trial,  by  the  Burrog&te,  of  an  iseue  ol  fact,  it  raiiHt  be  heaid 
upon  a  case,  to  be  made  and  eettled  by  the  aurrogate,  &•  pre- 
BCribed  by  law,  foe  making  and  aettUng  of  a  eaae  upon  an  appeal 
In  an  action. 

I  SB7T.  Sccarttr  to  perfect  appeal. 

To  render  a  notice  of  appeal  effectnal  for  any  pnrpose,  except 
in  B  caae  apeciSed  in  the  next  Bection,  or  where  it  Is  specially  pre- 
BCribed  by  law,  that  security  is  not  neceaaary  to  perfect  the 
appeal,  the  api>eIlBnt  must  giTe  a  written  nndertaking,  with  at 
least  two  suretiea,  to  the  effect  that  the  appellant  will  pay  all 
coata  and  damages  which  may  be  awarded  a£aiuat  him  upon  the 
appeal,  not  exceeding  two  handred  and  fifty  dollars, 
a  R.  B.  M.  t  M  [3  sum.  OT);  2  B.  B.  610.  |  106  (S  Bdm.  eSS). 

1  IBTS.  tA^'^i  1A8S.1  M.|  wbere  decree  la  (or  Hoaer  'r 
dnllverr  of  property,  ete. 

Notice  of  appeal  by  an  ezecu^r,  admlnlatrator,  teatamenta^ 
tmatee,  gnardtaa,  or  other  person  appointed  by  ttie  anrrogate^ 
conrt,  from  a  decree,  directing  him  to  pay  or  diBtribute  money, 
or  to  deposit  money  in  a  bank  or  trust  company,  or  to  deliver 
property;   or   by   an    executor   or   administrator   from   an   order, 

E ranting  leave  to  Issue  an  execution  against  him,  as  prescribed 
1  section  1825  of  this  act,  does  not  stay  the  execution  of  the 
decree  appealed  from,  unless  the  appellant  gives  an  undertaldng, 
with  at  least  two  sureties,  in  a  sum  therein  8i>eciEed,  to  the 
effect  that,  if  the  decree  or  order,  or  any  part  thereof.  Is  affirmed, 
or  the  appeal  is  dismissed,  the  appellant  will  pay  all  coata  and 
damages  which  may  be  awarded  against  bim  upon  the  appeal, 
and  will  pay  the  sum  so  directed  to  be  paid  or  collected,  or  aa 
the  case  requires,  will  deposit  or  distribute  the  money,  or  de- 
liver the  property  so  directed  to  be  deposited,  diatributed  or  de- 
livered, or  the  part  thereof  as  to  which  the  decree  or  order  Is 
alGrmed. 

2  B.  S.  110,  I  SI  (2  Edm.  121):  t^  >BTO,  di.  HW,  |  IS,  ao'd. 

f  XBTD.  Seoorltr  to  utair  proceedlnss  !•>  oaiae  of  eoauKlt- 

An  appeal  from  a  decree  or  an  order,  directing  the  commitment 
of  an  executor,  administrator,  tesiamcntary  trustee,  gnardlau,  or 
other  person  appointed  by  the  aurrognte's  court,  or  an  attorney 
or  counsel  employed  therein  for  dlaobedience  to  a  direction  of  the 
BurroKate,  or  for  neglect  of  duty;  or  directing  the  commitment 
of  a  person  retnsing  to  obey  a  anbxioena,  or  to  testify,  when  re- 
quired according  to  law;  does  not  stay  the  execution  ol  the  de- 
cree or  order  appealed  from,  unless  the  appellant  f^ves  an  tindet^ 
taking,  with  at  least  two  sureties,  in  a  sum  therein  apecified,  to 
the  effect  that,  if  the  decree  or  order  appealed  from,  or  any  part 
thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the  appellant  will, 
within  twenty  days  after  the  affirmance  or  dlsmiasal.  surrender 
himself  in  obedience  to  the  decree  or  order,  to  the  custody  of  the 
sheriff  of  the  county,  wherein  he  was  directed  to  be  committed. 
If  the  undertaking  is  broken  it  may  be  prosecuted  in  the  Bame 
manner,  and  with  the  same  effect,  as  an  admiaistiator'a  offidal 
714 
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bond;  and  the  proceeds  of  the  fLction  must  be  paid  or  dlHtilbuted, 
aa  directed  bj  the  sniTo^te,  to  or  amang  the  person!  aggrieTed, 
to  the  extent  of  the  pecuniar;  Injurieii  sustained  by  them;  ana 
the  balance,  if  snf,  must  be  paid  lato  the  connty  treaaoiT. 
3  n.  B.  mo.  oil,  (|  lu-iiB  (2  BdiD.  em,  «h),  im'd. 

f  M80.  AiBiraiLt  of  aadert*Icl>s)  bow  Ux.**. 

The  sum  ^leciSed  In  an  undertaking,  esecnted  as  prescribed  In 
either  of  the  Inat  two  sections,  nmst,  where  the  nppesi  is  taken 
from  a  decree  directing  the  payment,  depositing,  or  distribution 
of  moaej',  be  not  leas  than  twice  the  sum  directed  to  be  paid, 
deposited,  or  diatribated.  Wbere  the  appeal  is  talcen  from  an 
order  granting  leave  to  issue  an  execution,  it  must  be  not  leaa 
than  twice  the  sum,  to  collect  which  the  execution  may  issue. 
In  erery  other  cose,  it  must  be  fixed  by  the  surrogate,  or  by  a 
judge  of  the  appellate  court,  who  may  require  proof,  by  afiidavlt, 
of  the  Talue  of  any  property,  or  of  snch  other  facts  as  he  deems 
proper.  The  respoiiuleat  may  apply  to  the  appellate  coort,  npon 
notice,  for  au  oraer  requiring  tne  appellant  to  increase  tha  sum 
•o  fixed.  If  such  on  order  is  granted,  and  the  appellant  makes 
d^anlt  in  giving  the  new  undertHkiog,  the  appeal  may  be  dlB- 
missed  or  tBe  stay  dissolved,  as  the  caae  requires. 

fist  s  B.  B.  uo.  I  111  (a  Uo,  OH). 

§  XSfil.  Rcaolsltes   of  iiKd«rta1cliiv. 

An  undertaking,  given  aa  prescribed  In  the  last  fonr  sections, 
must  be  to  the  people  of  the  State;  must  contain  the  name  and 
residence  of  each  of  the  sureties  thereto;  must  be  approved  by 
the  anrrogatt  or  a  jndge  of  the  appellate  court;  and  mnat  be  filed 
hi  the  anrrogate'e  office,  Except  aa  otherwtoe  specially  pre- 
scribed, the  sling  of  o  proiier  undertaking,  auil  service  of  the 
notice  of  appeal,  perfect  the  oppeal.  The  surrogate  may,  at  any 
time.  In  his  discretion,  make  an  order,  authorizing  any  person 
aggrieved  to  bring  nn  action  unon  the  undertaking,  In  his  own 
name,  or  in  the  name  of  the  people.  Where  it  Ib  brought  in  the 
niune  of  the  people,  the  daioMea  collected  must  be  paid  over  te 
the  surrogate,  and  distributed  by  him,  as  justice  requires. 

Sm  H  til,  ISM.  ut». 

I  Snm.  [Am'd,  1881,  IDOO.l  Decree  for  probate,  eto.)  how 
tBF  ■■apended  br  •ppcal. 

An  appeal  from  a  decree  of  a  enrpogate,  ndraitting  a  will  to 
probalc.  or  granting  luttora  testamentary,  or  letters  of  adtninis- 
tratioQ,  or  from  an  unlci  or  judgment  of  the  appellate  diviniiHi 
of  the  auprenie  court  affirming  d  decree  of  the  surrogate  ad- 
mitting a  will  to  probate  or  Krnntiiig  letters  testamentary  or 
letters  of  ailministration,  does  not  xCoy  the  issuing  of  letters, 
wherei,  in  tho  opinion  of  aurrogstc.  manifested  by  an  onler,  the 
preaervatinn  of  tho  estate  Teqiiirwi  that  the  letterw  should  issue. 
Ijettcni  so  Issued  confer  upon  the  person  named  therein  all  the 
powers  and  authority,  ond  subjeet  him  to  all  the  duties  Bud 
liabilitiCH  of  an  executor  or  administrator  in  an  onlinnry  cose. 
except  that  they  do  not  confer  power  to  sell  real  property  by 
virtue  of  a  provision  in  the  will,  or  to  pay  or  to  satisfy  a  legncy, 
or  d^tributc  the  nnbequeathed  property  of  the  decedent,  until 
after  tlK-  Anal  detenuiuaUou  of  the  appeal;  and  in  cue  letters 

tlB 
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shiiM  have  been  iasueil  before  Hiich  appeal  tbe  execatar  or  ad- 
m  in  intra  tor,  oa  a  like  order  oC  the  Burroeate.  may  exercise  the 
poweru  ftiKl  Hiitbority,  subject  to  the  duties,  liabiliticB  and  ex- 
ceptions alxive  provided. 

Ii.  IBTj.  Fb,  eoS,  I  1  (a  Edm.  IM).  li.  isoa,  ch.  IBI.  in  aOKt  a«pt.  1. 
IWM. 

I  8083.  Decree  rerolcInK  probate,  etc.)  not  Blared. 

An  appeal  from  a  (iecroe  revoking  the  probate  of  a  will,  or  re- 
Tokiiij;  iotters  testamentary,  letters  of  adnttniatration,  or  letters 
or  cuHnllniixhip:  or  troiii  a  decree  or  an  order.  Biiapendlng  an 
execiilor.  adtoluUtrntor.  or  guardian,  or  removioK  or  SDspcndinj 
a  testonii-ntarr  trustee,  or  h  freeholder,  Hppotnted  to  oiectlte  a 
dei'ree.  nit  prescribed  in  title  fifth  of  thi«  cnapter,  or  appointing 
a  temporary  administrator,  or  nn  appraiser  of  personal  priii>crtr, 
dues  not  stay  the  eiecution  of  the  decree  or  order  appeufeil  front. 

1  H.  S.  «I1,  I  IIS,  itDd  [M>rt  of  1 110  (I  Bdm.  MS.  SM) 

I  XKIM.     PePfceted     ■.?»«•■     Btnr*     t>P(Hi»*ialBKB     In     other 

Biwpt  as  otherwise  expressly  prescrtbod  fa  this  article,  a  per- 
ferted  appeal  has  the  effeet.  as  a  stay  of  the  prooci»din([s  to  en- 
force the  decree  or  order  appealed  from,  preaiTibed  in  section  1810 
of  thia  act,  with  respect  to  a  perfected  appeal  from  s  jndsment. 

BMima.anUl  IR.  B.H.  IKI.(tBdm.M);3R.  8.  110, 1  IW  (!  Edm.«3». 

1  2SHS.  [Am'd,  18&B.]    Appeftl)  proeeedlvm  tbcrcnpan. 

In  the  appellate  division  of  the  supreme  coart  the  order  made 
upon  an  appeal  from  a  decree  or  an  order  of  a  surroRnte's  conrt 
ranst  be  entered  with  the  clerh  of  the  appellate  division,  and  a 
ccrti&ed  copy  thereof  annexed  to  the  papers  transmitted  from 
the  court  below  upon  which  the  appeal  was  heard,  must  be  trans- 
luitted  to  the  court  from  which  tne  appeal  was  taken,  and  the 
dourt  below  shall  enter  the  judgment  or  order  necessary  to  carrj 
the  determination  of  the  appellate  division  into  effect. 

I.  ins.  cb.  Me.    See  li  IMO-IMC  mnu. 

{  SSKO.  Power  of  appellate  conrti  farther  tcstliBaaT'. 

Where  an  appeal  Is  taken  upon  the  facta,  the  appellate  conrt  hn» 
the  same  power  to  decide  the  questions  of  fact,  which  the  snr- 
rugate  had:  and  it  may,  in  its  discretion,  receive  furthej  testi- 
mony or  documentary  evidence,  and  appoint  a  referee. 


I  aSST.  jBdCKeat  or  or*er  spoa  appeal. 

The  sppellate  cnart  may  reverse,  affirm,  or  modify  the  decree 
or  order  appealed  from,  and  each  intermediate  order,  specified  is 
the  notice  of  appeal,  which  it  is  aothoriwd  by  law  to  review,  and 
as  to  any  or  all  of  the  parties;  and  it  mar.  if  necessary  or 
proper,  grant  a  new  trial  or  hearing.  The  decree  or  order  ap- 
pealed from  may  l>e  enforced,  or  restitution  may  be  awarded,  as 
the  case  retiuires.  as  prescribed  in  title  first  of  chapter  twelfth  of 
this  act,  with  respect  to  nn  appeal  from  a  j<idgm«nt. 
bh  li  laii,  n\t.  1S3D,  ins,  anu. 

I  SKSH.  (Am'd.  18»S.]      Awurd  o(  |nrr  trial  apoa  reverool 
la  probate  aaacB. 

Where  the  reversal  or  modification  of  a  decree  by  the  appel- 
late  court   Is   founded    upon   a   question   of   fact,   tbe   appellate 


court  must,  if  the  appeal  was  taken  frvm  a  decree  made  npon  a 
petition  to  admit  a  will  to  probate,  or  Co  revoke  the  probate  of 
I)  will,  make  an  order,  directing  the  trial,  by  a  iary.  of  the  mate- 
rial quentlona  of  (act,  ariainK  upoa  the  isauea  between  tbe  porties. 
Bueh  an  order  must  state,  distinctly  and  plainly,  the  questions  of 
fact  to  be  tried;  and  must  direct  the  trial  to  take  place,  either  at 
a  trial  term  of  the  aapreme  coort,  apecified  In  the  crileri  or  m 
th«  conutT  court  of  the  ooiuity  of  the  aorroKate.  Aim  the  trUl, 
a  new  trlkl  m&r  be  granted,  as  preacritied  in  aeetion  2D48  of  thU 
act. 

3  B.  B.  n,  H  BT.  M  (S  Ua>.  «):  3  S.  B.  (We.  I  M  (1  Mm.  MZli  L.  UtO, 


The  E 


a  Dew  trial,  or  of  the  BBbaeqnent  proceedtDXe  in  the  snrrocnte'i 
conrL  In  either  ease,  the  eoate  mar  be  made  payable  out  of  thi 
ectate  or  foiid,  or  peraonaUy  br  tbe  unaucceaafnl  party. 


rected  by  the  appellate  court;  or,  U  mch  a  dfa«ction  Is  not  given, 
S  directed  hy  the  anrrosMe. 
fl  K.  ■.  ntk  I M  (1  >ka.  m;  a  B.  a.  n.  I  «  (S  atw.  man  £  s.  b  «, 
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8UUK0GATES'  COURT8. 

ARTICI^  riPTH. 


aSM.  Prloritr  (iiMiw  dDrereat  lellen. 

3DM.  VtB*,    bow   nckvned   apoa  •uciMnh'e  letters. 

JBM,  OOcUl  oatlii  or  euegton.  Mc. 

3BW.  D«ixwlt  ot  HCDrttlei  to  redan  penillj  or  t»Dd. 

3BM.  Sarellci  lUble  tor  nwsej,  etc.,   recelTcd  In  unotlwr  «r*cUr. 

MOT.  WMn  Mir  bond  or  D««  aaietlca  mar  b«  rtqnlnd. 

SWA,  1d-i    bOVr    prlDPLnal    mav    Imi    »nillr<4l    tn    vInt    ■    UAW    Innil     aff^. 

nSS.  D«m  niokl 

MW.  SunUM  mu  .„„    „   .. 

3001.  KaleiM  at  old  ■utstlfi  oo 


asoa.  BITKt  and  cvntetita  at  Obcim  laHUns  lMl*n. 

MM.  The  lart  HctloD  qualLllHl. 

MGn.  8u«ca»r  iniT  be  appalnted.   >iid  miT  coraciel  acHDIitlDf,  i 

aaoe.  ARoaotlDf  I>t  B»«itDP,   etc.,   at  d«aaaed  aecntor. 

9B0T.  Wten  bond  sar  ba  proaecntBd. 

aeoe.  fiucnaaar  miT  pioaeeal*  official  bsod. 

seoe.  ArtlOD  on  DiBcIal  bond  wben  no  auccceaor  !a  appolDted. 

saw.  AMUeatha  of  thH  article  lo  exHuton,  aia..  batetofora 

I  SS90.   Hc«iil*llea  ot  letters. 

Letters  teBtanientary,  letters  at  administration,  and  letters  ot 
^nrdlnnship  mnst  be  In  the  name  of  the  people  of  the  StAte. 
Where  thej  are  granted  by  a  surrogate,  or  by  an  officer  or  person 
■ppolntcHi  by  the  board  of  superTisore,  temporarily  acting  as  aur- 
togate,  they  must  be  tested  in  tLe  name  of  the  officer  granting 
them,  aigned  by  him,  or  by  the  clerk  of  the  snrromte's  coart,  aud 
sealed  with  the  seal  of  the  sDrrogate'a  court  Where  they  are 
Issued  out  of  another  court,  they  mast  be  tested  Id  the  name  of 
the  judge  holding  the  court,  signed  by  the  clerk  thereof,  and 
sealed  with  its  seat. 

I  B.  e.  SO,  f  W  a  Kdm.  SI).    Bm  H  MSB,  SWt.  MtO,  9W1,  StBS  and  UM,  . 

I  SBSl.  Tkclp  •ffeet. 

Subject  to  the  provisions  of  the  oext  section,  rejpiIatlQK  the 
priority  among  different  letters,  letters  testamentary,  letters  of 
admin Istratj on,  and  tetters  of  guardianship,  granted  by  n  court  or 
officer,  havinK  jurisdiction  to  grant  them,  as  prescribed  in  this 
chapter,  are  conclusive  evidence  of  the  anthonty  of  the  persons 
to  whom  they  are  granted,  until  the  decree  granting  them  is  re- 
Tersed  upon  appeal,  or  the  letters  are  teroked,  as  prescribed  Id 
this  chapter. 

1  B.  B.  BO,  t  GO  (1  Bdm,  S3). 

I  ansa.  PriDrlty  amDBK  diffarent  letters. 

The  person  or  persons,  to  whom  letters  testamentary,  or  letters 
sf  administration  are  Srst  issued,  from  a  surrogate's  court  har- 
iDfr  jurisdiction  to  issue  them,  ns  prescribed  in  article  Bret  of 
title  first  of  this  chapter,  have  sole  and  exclusive  authority,  as 
executors  or  ndmlnlstrators.  porsnant  to  the  letters,  nntjj  the 
letters  are  revoked,  ns  preecrilied  by  law;  and  they  are  entitled 
to  demand  and  recover  from  nny  persoD,  to  whom  letters  npon 
the  aame  estate  ace  afterwards  iesued,  by  any  other  eurroEAte'» 
716 
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mnri.  the  decedent's  propeitr  in  his  haDda.     But  the  acta  ot  ft 

,   to  whom   letters  were  olterwarda  iBsuctt,  iloiie  iii  good 

_'aith,  before  notice  of  the  letteni  first  issued,  nre  vuliJ;  iind  (ID 
action  or  special  proceeding,  commenced  by  bim,  mny  be  coii- 
tlDved  by  and  in  toe  aame  of  the  person  or  persous  to  wham  the 
letters  were  first  Issued. 

S  B.  8.  Y4.  g  »  (2  Edm.  TS). 

I  3SV3.  Time,  how  reclEOSicd  npnn  BaeceBBlve  letters. 

Where  it  ia  preacribod  by  law,  tbat  nu  act,  with  respect  tu  the 
estate  of  a  decedent,  must  or  may  be  done  Within  it  ajwcified 
time  after  letters  testHmentar;  or  letters  of  adminiHlrntioii  arc 
Issued,  and  successive  or  anpplcmentur;  letters  arc  IssMtyl  nixiu 
the  suae  estate,  the  time  bo  specified  must  be  reckoDod  froui  the 
iBanlnf  of  the  first  letters,  except  in  a  case  where  it  ia  otberwiac 
q)e<:laUy  prescribed  bj  law;  or  where  the  first  or  niiy  HUbsiM|U<-ut 
Idlers  are  revoked,  as  prescribed  in  aeeCion  2S84  of  this  act,  or 
tr  rensou  of  the  want  of  power  In  the  surrogate's  oouvt  to  issue 
the  saioe,  for  nay  cause,  (hieu  i  26XZ.) 

I  aa»4.  oaelal  a>ths  of  execntori,  «te. 

The  official  oath  or  uffirmation  of  an  executor,  admiDistrfttir,  or 

Suardian,  to  the  effect  that  he  will  well,  laithfully  uini  tionentir 
Ischarge  the  duties  of  his  office,  describing  it,  must  be  filed  with 
the  surrogate,  before  letters  are  isaued  to  nim.  The  oath  may  be 
taken  before  any  office^  within  or  without  the  Slate,  who  is 
anthorited  to  take  on  aradoTlt,  to  be  used  in  the  aupreme  court. 
Where  it  la  taken  withoot  the  Statej  it  most  be  certified  as  ro- 
qQired  b;  law,  with  respect  to  an  amdafit  to  be  used  in  the  su- 

1  B.  3.  Tl,  n,  H  IS  ind  41  <2  Edm.  12,  TS);  L.  183T.  ch.  460.  |  SO  {4  EHm. 
4BT},    HDl'd. 

I  SBOS.  [ABs'd,  IBSO.J  Deposit  of  BeciiFltles  to  reilHce  iieB- 
mJtr  of  bond. 

In  a  case  where  a  bond,  or  new  sureties  to  a  bond,  may  be  re- 
quired by  a  surrogate  trom  an  executor,  administrator,  gniirdlau 
or  other  trustee,  If  tbe  ralue  of  the  estate  or  fund  ia  so  great, 
that  the  surrogate  deems  it  ineii)edieut  to  require  security  in 
the  full  amount  prescribed  by  law,  he  may  direct  that  ony 
secvrltica  (or  the  payment  of  money,  belonging  to  the  estate  or 
fuDd,  be  deposited  with  him,  to  be  delivered  to  the  county  treas- 
urer, or  he  deposited,  subject  fo  the  order  of  the  trustee,  eonnter- 
signed  by  the  aurrogale.  with  a  trust  company  duly  authorized 
by  law  to  receive  the  same.  After  such  a.  deposit  bos  been 
made,  the  surrogate  may  fix  the  amount  of  the  bond,  with  re- 

rct  to  the  vnhic  of  the  remainder  only  of  the  estate  or  fund. 
security  thus  deposited  shall  not  be  withdrawn  from  the  cus- 
tody of  the  county  treasurer  or  trust  company,  and  no  person, 
other  than  the  county  treasurer  or  the  proper  officer  ot  the 
trust  company,  ahnll  receive  or  collect  nny  of  the  princbal  or  In- 
terest secured  thereby,  without  the  special  order  of  the  surro- 
gatp,  entered  in  the  appropriate  book.  Such  an  order  can  be 
made  in  favor  of  the  tmatees  appointed,  only  where  nn  addk 
tlonal  bond  has  been  given  by  him,  or  upon  proof  that  the  estate 
or  fund  hna  been  so  reduced,  by  payments  or  otherwiBe,  that 
the  penalty  of  tbe  bond  orlginnlly  given,  will  be  sufficient  iu 
WDODDt,  to  BBtisff  tbe  provisiona  of  law  relatlog  to  tbe  peoallj 
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tbereot,   It   the   secnritj  so   withdrsn-u  1b  also   reckoned  in  the 

L.  less.  ch.  Gie. 

I  0806.  BareHaa  liable  tor  moner.  ste^  reoclved  !■  aa- 
otlter  eavacltr* 

A  person  to  whom  letters  are  issued,  is  liable  for  money  or  otker 
personal  property  oC  the  estate,  ffMch  was  in  Us  bands  or  under  his 
control,  wben  his  letters  were  issued;  in  whatever  capacity  itvss 
received  by  him,  or  came  under  his  control.  Where  it  was  received 
by  him,  or  came  under  his  control,  by  virtue  of  letters  previously 
issued  to  him,  in  the  same  or  nnothor  capacity,  on  action  to  ivcovur 
the  money,  oc  dtunngcs  for  failure  to  delirer  the  property,  may  be 
maintained  upon  both  official  bonds;  but,  ss  between  (the  sureties 
upon)  the  offlcini  bond  glvcT  upon  the  prior  letters,  and  (those  upon) 
the  offlcial  bond  given  upon  the  subsequent  letters,  (Uie  latter)  oro 
llal)le  over  to  the  former. 

I  2S07.  When  imT  bond  or  ncvr  aDrctleB  aiar  b«  r«qalr*d. 

Any  person,  interested  in  the  estate  or  fund,  may  present  to 
the  Hurrogate'B  court  a  written  petition,  duly  verified,  settlnfc  forth 
that  a  surety  in  a  bond,  tafcon  ns  preaeribed  Id  this  chapter,  Is  in- 
sufficient, or  has  removed,  or  is  abont  to  remove,  from  the  State, 
or  thnt  the  bond  is  iiiiideQuate  in  amount;  and  praying  that  the 
vrincipal  in  the  l>oud  may  i>e  required  to  give  a  new  Ixind,  In  a 
larger  penalty,  or  new  or  additional  surelies.  as  the  case  re- 
quires;  or,  in  default  thereof,  that  he  may  t>e  removed  from  his 
office,  and  that  letters  iBBued  to  him  may  be  revoked.  Where 
the  Iwnd  so  taheu  ia  that  of  a  guardian,  the  petition  may  also 
be  presented  by  any  relative  of  the  infant,  when  the  l>ond  is 
that  of  ftn  executor  or  administrator,  the  petition  may  also  t>e 
presented  by  any  creditor  of  the  decedent.  Jf  it  appesrs.  to  the 
surrogate,  that  there  is  reason  to  believe  that  the  ollegationa  of 
the  petition  are  true,  he  mnst  cite  the  principal  in  the  bond  tv 
show  cause,  why  the  prayer  of  the  petition  should  not  be  granted. 

L.  1B3T.  cb.  460.  II  ZG.  26  (4  Edm.  402),  asi'il;  I..  1SS2,  eb.  229;  L.  IBn, 

cb.  400,  g  SB  {4  Earn.  *at]. 

1  30VH.  tA.f  hovr  prlnoliial  laax  l>«  repaired  to  m*r»  a 
anr  bond,  etc. 

Upon  the  return  at  a  citation,  issued  us  prescribed  Id  the  last 
sectTon,  the  gnrrogale  ninat  hear  the  allegations  and  proofs  of  the 
parties;  and  if  the  objections,  or  any  of  them,  are  found  to  b« 
valid,  he  must  make  an  order,  requiring  the  principal  in  tbe  bond 
to  give  now  or  additional  sureties,  or  a  new  l>ond  in  a  larger 
penally,  as  the  case  requires,  within  such  a  reasonable  time,  not 
exceedinK  five  days,  as  the  surrogate  fixes;  and  directing  that,  In 
default  thereof,  his  letters  be  revoked. 

L,  un.  cb.  MO,  i  2T,  uo'di  L.  1862.  ch.  328  (4  Edm.  483). 

I  XBftB,  Decree  revaklas  letters  tor  failure  to  bItb  Haw 

If  a  iiond  with  new  or  additional  siireHes.  or  In  a  larger 
penalty,  is  nnproved  and  filed  in  the  HUrrogrtte's  oHlce,  ss  re- 
quired by  sncn  an  order,  the  surroRnte  muBt  make  a  decree,  di»- 
miaring  the  proceedings,  upon  tmeh  terms,  as  to  coats,  as  jtMtk* 
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reqwrea;   otherwise,   he  muet  mBk«  a  decree,   remoTiug  the  de- 
lia<iDent  from  office,  and  rerokiiiic  the  letters  issued  to  him. 
L.   183T.  ch.  t«0,  I  28,  loi'd. 

I  S80O.  [Am-«,  1901.]  SBPAtleB  mar  ■tPflT  t«  be  releKMd 
mM  to  tatsre  fer«B«IioB. 

Anj  or  alt  of  the  sureties  in  a  bond  taken  as  prescribed  In 
this  chapter,  may  preneat^  n  petition  to  the  surrogate's  court 
prarinS  to  b«  released  from  reaponaibility,  on  account  of  any  fu- 
ture breach  of  the  condition  at  the  bond  and  that  the  prinelpal 
in  the  bond  be  required  to  give  new  aurcties  and  to  render  and 
settle  hU  account  and  that  a  citation  issue  tu  said  prlnripal  to 
attend  on  such  nppKcation.  The  surrogate  must  thereupon  Ismie 
a  citation   accordingly. 

'id.,  II  2D  and  30;  L.  IMZ,  ch.  219:  I.  ISTS.  ch.  21S.  and  1^  ISOl,  cb.  EI4. 
In  effect  8ept,  1,  1001. 

I  MQl.    (Ast'd,  leoi.)    Rele«ac  •!  oUI  anretlea  on  the  stIt- 

Upon  the  return  of  the  citation  iasned  as  prescribed  in  the  last 
section  i(  the  itrincipaJ  in  the  bond  does  not  file  a  new  bond  In 
the  usual  form  with  new  sureties  to  the  satisfaction  of  the  sur- 
rogate, the  surrogate  must  make  an  order  requiring  aaid  prin- 
cipal to  file  such  new  bond  within  such  reasonirble  time  not  ei- 
ceedinf!  live  days  as  the  surrogate  fixes.  Should  the  principal 
file  SBch  new  bond  upon  the  return  of  such  citation  or  wilhln 
the  time  fixed  by  auch  order,  tbe  surrogate  must  thereupon  make 
B  deeree  releasing  the  petitioner  from  liability  npon  the  bond  for 
any  subseqaent  act  or  default  of  the  principal  and  requiring  the 
principal  to  render  and  settle  his  account  to  and  including  the 
date  of  such  decree  and  to  file  such  account  within  a  time  fixed, 
not  exceeding  twenty  days  from  such  date;  otherwise  he  must 
make  a  decree  revoking  the  dellnqnent's  letters. 

Id.,  H  31  iiMl  U:  L.  IMS,  cb.  2S8  (1  Bdm.  W3),  am'd;  h.  1901,  cD.  SO*.  In 
effect  Sept.   1,  IMI. 

I  SOM-  flnn-osate  may  direct  mM  to  eaatodri  itkere  oo- 
cxecntaFB,  etc.,  dtBB«Pc«, 

Where  two  or  more  co-executors  or  co-administrators  disagree, 
respecting  the  custody  of  money  or  other  property  of  the  estate; 
or  two  or  more  teatiimentary  trustees  or  guardians  of  the  prop- 
erty disagree,  respecting  the  custody  of  money  or  other  property. 
belonging  to  a  fund  or  an  estate  which  is  committed  to  their 
JDJnt  charge;  the  mirrogate  may,  upon  the  application  of  cither 
of  them,  or  of  a  creditor  or  person  interested  in  the  estate,  yid 
proof,  by  affidavit,  of  the  facts,  make  an  order,  requiring  them 
to  show  cause,  why  ttie  surrogate  should  not  give  directions  in 
the  premises.  Upon  the  return  ot  the  order,  the  surrogate  may. 
in  his  diserotion.  make  an  order,  directing  that  any  properly  of 
the  estate  or  fnnd  be  deposited  in  a  safe  place,  in  tbe  joint  custody 
of  the  executors,  admluistrntors,  guardians  or  toBtamentary  trus- 
tees, as  the  cHBC  requires,  or  subject  to  their  joint  order;  or  that 
the  manes  at  the  extate  be  deposited  in  o  specified  safe  bank  or 
trust  company,  to  their  Joint  credit,  and  to  be  drawn  out  upon 
their  joint  order.  Disobedience  to  such  a  direction  may  be  pan- 
bthed  aa  a  contempt  of  tbe  court. 

T21 
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f  Slt03'  niTvct  Kni]  conttDtii  of  d«eFee  FeToklns  letters* 

Upon  the  eatr;  ot  a  decree,  made  bb  prescribed  in  this  chap- 
ter, revokiug  letters,  issued  hy  a  aurrogate's  court  lo  an  exec- 
utor, administrator  or  i;iiardiaii,  his  powers  cease.  The  decree 
may,  in  the  discretion  of  the  BarroKate,  require  bim  to  account 
for  all  money  and  other  property  received  by  bIm;  and  to  pay 
and  deliver  over  all  money  and  other  property  in  bis  handa  into 
the  Burrogate'a  court,  or  to  his  suctesaor  in  office,  or  to  such 
other  pcraou  as  is  authorized  by  luw  to  receive  tbu  same;  or  it 
may  be  made  without  prejudice  to  an  action  or  special  proceeding 
tor  that  purpose,  then  pending,  or  thereafter  to  be  brouglit.  The 
revocation  docs  not  affect  the  validity  of  any  act,  witliin  the 
powevB  conferred  by  luw  upon  the  eiecutor,  administrator,  or 
Ruardian,  uone  by  him  l)efore  the  service  of  the  citation,  where 
the  other  party  acted  in  good  failh;  or  done  after  the  service  of 
the  citation,  and  boForc  entry  of  the  decree,  where  his  powers 
with  respect  thereto  were  not  auBpended  by  service  of  the  cita- 
tion, or  where  the  surroKatc,  in  a  case  prescribed  by  law.  per- 
mitted him  to  do  the  name,  notwithstanding  the  pendency  of  the 
special  proceeciinf-  against  him;  and  he  is  not  liable  for  eucb  an 
act,  done  by  blm  in  (tood  tnith. 

3  R.   8.   02.   I  3a  (Z  Bdm.   0»  I  *   R.   B.   77,   TO,   fl  40,    M  IBd  4T  (I  Mm.   TS. 

I  2004.  The  laat  aeelloM  aa«liaed. 

The  last  section  does  not  affect  the  liability  Of  n  person,  to 
whom  money  or  olhcr  property  has  been  paid  or  delivered,  as 
hnxliand.  wife.  Tieit  of  kin.  or  legatee,  to  respond  to  the  person 
lawfully  entitled  thereto,  where  letters  are  revoked,  becaase  a 
snpposed  decedent  is  living:  or  because  a  will  ia  discovered,  after 
Bdmlnlstration  bas  been  granteil  in  a  case  of  supposed  jntestacy, 
or  revoking  a  prior  will,  upon  which  letters  were  granted. 

I  SQOO.  SnceeitBQr  lamy  b«  avpolvt^di  mmd  ut«r  coMip«l 
aeeoantlDK.  etc. 

Where  letters  have  been  revoked  by  a  decree  of  the  surrogate's 
court,  tiiat  court  has.  except  in  a  case  where  it  is  otherwise 
Eiiecially  prencribed  by  law.  the  same  power  to  appoint  a.  suc- 
cessor to  the  person  whose  powers  have  ceased,  as  if  the  letters 
bad  not  been  issued.  The  sticcesHor  may  complete  the  execution 
of  the  truxt  committed  to  his  predecessor;  he  may  continue,  in 
his  own  name,  a  civil  action  or  speein]  proceeding,  pending  In 
fiivor  of  his  prwlecessor;  and  he  may  enforce  a  judgment,  order, 
or  decree,  in  favor  of  the  latter.  The  surrogate's  court  has  the 
same  jurisdiction,  upon  the  petition  of  the  successor,  or  of  a  re- 
maining executor,  administrator,  fnmrdinn  or  trustee,  to  compel 
the.  person  whose  letters  hnve  been  revoked,  to  account  for,  or 
deliver  over  money  or  other  property,  and  to  aettle  his  account, 
whieh  it  woiilil  have  upon  the  petition  of  a  creditor  or  person 
interested  In  the  estate.  If  the  term  of  office  conferred  by  the 
letters,  had  expired  by  its  own  limitation. 

a  n,  S,  77,  I  40  (S  Mm.  TBI:  2  R.  S.  153,  [  "  «  Bdm.  IBS);  U  1MB,  ch. 
TS^.  I  I  (H  mm.  BK.1).    S»  i  lOKt. 

inoa.]    AevoantlBx  by  ex- 
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Ihe  petition  of  bia  siicccsAor,  i 
'LHtratnr  or  jninrdinn.  of  of 
pstntp,  or  of  n  euardinn'R 
(IpceiiHed  ivnrd,  or  a  snrety  upon  the  olfleinl  bond  o(  the  doi-t-dent, 
or  the  leital  r^menlittiTe  of  ■  decuaiietl  anrety.  to  compel  the 
executor  or  adniltiiEtrator  of  the  decedent  to  nccoiint,  which  it 
n-nnld  have  agaiost  the  doccdent  if  his  letters  have  been  reToked 
by  n  surrogate's  decree.  And  an  executor  or  ndmiuistrator  of  a 
deceased  eiecutor.  adniiniiitrntor,  tninrdian  or  teHtameutary  true- 
tee  may  voluntarily  account  for  Iho  acta  and  dointca  of  the  dece- 
dent, and  for  the  trust  proiierty  wbich  had  come  into  his  pos- 
Bpssion  or  into  the  possession  of  the  deei-clent.  And  on  the  death, 
heretofore  or  hereafter,  of  any  executor,  administrator,  gnardian 
or  lestamenlary  trustee  while  an  accoaoling  by  or  against  bitn. 
as  suL-b,  was  or  is  pending  before  u  surrogate's  court,  such  conrt 
mny  revive  said  proeecilinK  ncainnt  his  executor,  administrator  or 
HueccHMr  and  proceed  with  such  necountinR  and  determine  all 
questions  and  grant  any  relief  that  the  Burrogate  wouUI  have 
power  to  determine  or  grant  in  case  such  decedfrnt  hnd  not  ^cd 
or  in  fl  case  where  the  exccntor  or  adminiftrator  of  said  last  men- 
tioned decedent,  acting  at  the  time  of  Huch  revival  had  voluntarily 
petitioned  for  an  aceountinK  as  provided  for  in  this  section.  On 
a  petition  filnl  either  by  or  aRninsI  an  execntor  or  administrator 
of  a  deceased  executor,  admialstmtor,  guardian  or  testamentary 
trustee,  or  on  a  revival  and  conlinuation  of  an  nccountiog  pend- 
ing by  or  ftgalnHt  such  decedent  at  the  time  of  bia  death,  the  sue- 
cesaor  of  so<'h  decedent  and  all  porHoos  who  wonld  bo  neeessary 
parties  to  a  proceeding  commenced  by  such  decedent  for  a  judi- 
cial settlement  of  his  nccnunta  shnll  be  cited  and  reiiaircd  to 
attend  such  settlement.  The  enrroRate's  court  may  at  any  time 
on  its  own  motion  or  on  the  motion  of  any  party  to  any  one  of  two 
or  more  of  siich  proceedings,  consolidate  said  proceedings  but 
without  prejudice  to  the  power  of  the  court  to  make  any  subse- 
ijnent  order  In  cither  of  them.  With  respect  to  the  liability  of 
the  sureties  in  and  for  the  purpose  of  maintaining  an  action  upon 
the  decedent's  official  bond,  a  decree  against  his  executor  or  ad- 
ministrator, rendered  upon  such  an  accounting,  has  the  same 
effect  as  if  an  execution  Issued  npon  B  snrroBnte's  decree  against 
the  property  of  decedent  had  been  retnrned  unsatisfied  during  the 
decedent's  lifetime.  Ro  far  as  conrerns  the  execntor  or  adminis- 
trator of  decedent,  such  a  decree  is  not  within  the  provisions  of 
section  twenty-five  hundred  and  fifty-two  of  this  act.  The  sur- 
rogate's eonrt  has  also  jurisdiction  to  compel  the  executor  or 
administrntor.  or  snccessor  of  any  decedent,  at  any  time  to  deliver 
over  any  of  the  tntst  property  which  has  come  to  his  possession 
Of  if  under  his  control,  and  if  the  same  is  delivered  over  after  a 
decree,  the  court  rauet  allow  snch  credit  upon  the  decree  as  jus- 
tice requires . 

t.    If»1,  ch.  ITS:  L.  IBBT,  cb.  Ua:  L.  1901.  cb.  400;  I..  190E,  «b.  340.    Id 
pirwl  April  S,  lOAS. 

i  ZeOT.  IVben  bond  mt^r  be  proaeCBted. 

Where  an  execution,  issued  upon  a  surrogate's  decree,  against 
the  property  of  an  execntor,  adniinlstrator.  testamentary  trustee, 
or  guardian,  has  tteen  retnrned  wholly  or  partly  unsatisfied,  an 
action,  to  recover  the  sum  romaininc  uncollected,  may  be  main- 
tained upon  his  official  Imnd.  hy  and  In  tbe  name  of  the  oerson  in 
whose  favor  the  decree  was  made.  It  the  principal  debtor  Is  a 
TB3 
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reeideDt  of  the  State,  the  pxecQtioo  taamt  have  been  iMoed  to  the 
county  where  he  residea. 
L.  ISSr.  fb.  440,  I  «E  («  Edm.  «M). 

f  9006.  BaeecMav  but  vr*ae«ate  oanfal  k*«d. 

Where  letters  hare  beeu  revuked  b;  a  decree  of  the  surrogate's 
conrt,  the  sncceBsor  of  the  executor.  adminiBtiator,  or  ^srdian, 
whOHe  letters  are  im>  revoked,  ma;  maintain  an  action  upon  his 
predeocHsor's  official  bond,  in  which  he  may  recover  any  money, 
or  the  full  VBluii  of  any  other  property,  received  by  the  principaP 
in  the  bond,  and  not  duly  Bdminiatered  by  bim;  nnd  to  the  fall 
extent  of  any  injury  sustained  by  the  estate  of  the  decedent  or 
of  the  infant,  as  the  case  may  be,  by  any  act  or  omission  of  the 
principal.  The  money,  recovered  in  sach  an  action,  is  regarded 
as  part  of  the  estate  in  the  bandg  of  the  plaintiff,  and  must  be 
distributed  or  otherwise  disposed  of  accordingly;  except  that  a 
reoivery  for  an  act  or  omissian,  respecting  a  right  of  aAion,  or 
other  property,  appropriated  by  law  for  the  t>cnefit  of  the  hns- 
bnnd,  wife,  family,  or  next  of  kin  of  a  decedent,  or  disposed  of  bj 
n  will  for  the  benefit  of  any  person.  Is  for  the  benefit  of  the 
person  or  persona  ao  entitled  thereto. 

2  B.   8.  so.   f  n   (1   BODL   ST). 

I  2800.  Act  1  OB  OB  oBelal  b«ii<  wkca  mo  ■vCflaaao'  !•  *P- 

Where  the  letters  nf  an  executor  or  Rdmlulstrntor  have  been 
BO  revoked,  and  no  successor  is  appointed,  any  person  aggrieved 
may,  upon  obtoining  an  order  from  the  surrogate,  granting  bim 
leave  so  to  do.  maintain  an  action  upon  tile  olBcial  bond  of  the 
executor  or  admljiistrator,  In  behalf  of  himself  and  all  others  in- 
terested; in  which  the  plaintiff  may  recover  any  money,  or  the 
full  value  of  anv  other  property,  received  by  the  principal  in  the 
bond,  and  nut  duly  administered  by  him,  and  to  the  full  extent 
of  any  injury,  suBtained  by  the  estate  of  tbe  decedent,  by  any 
act  or  oiDlsniOB  of  the  principal.  The  money  recovered  in  sneli 
on  action  must  be  paid,  by  the  sheriff  or  other  officer  who  colledB 
it.  into  the  surrogote's  court;  and  the  Burrogate  must  distribute 
It  to  the  creditors  or  other  peraons  entitled  thereto.  The  proceed- 
ings for  such  a  distribution  are  the  aame  as  prcacribed  in  title 
Rftb  of  this  chapter,  tor  the  distribution  of  ue  proceeds  of  a 
sale  of  real  pr<q>erty. 

{  aeiO.  AppllBBdoa  of  tkl*  artlol*  t»  csce«t»rs,  ele^  kera- 
ta(ar«  appolBteO. 

The  provisions  of  this  article  apply  to  an  executor,  sdminla- 
trator.  or  guardian,  to  whom  letters  have  baMi  issued,  and  to  A 
teRtamcntnr}-  trustee  whose  trust  baa  t>een  crested,  before  this 
chapter  takes  effe<'t;  except  that  it  does  not  affect,  in  any  manner. 
Ihe  liability  of  the  sureties  In  a  t>ond.  executed  before  tbia  chapter 
takes  effect. 


D,g,t,ioflb,GoOgIc 


PROBATE  OP  A  WILL. 


1  tflli*;   iDclllKn  letten. 


AATICLS  FIIUT. 

Probate  of  a  wiU  and  gratU  of  letters  f  hereupon. 


>.  ani,  VbMt  irtlli   m*7  ba   piored;    cbiuse 


SMB.  _ 

anw.  I 


c«rCiln  proTliLi 


I  Mil.  CAib'«;  1S08.]  What  wllla  tanr  be  vror^i  okany* 
af  realdence  not  to  aSrot  TnlldltT-. 

A  will  of  real  op  pereonal  property,  execnted  an  preacribed  br 
the  latTH  of  the  State,  or  a  will  ot  personal  property  esecntM 
wlthoitt  the  State  acd  within  the  Unlteil  States,  the  Dominion  of 
GftDada  or  the  Klagdcm  of  Great  Britain  and  Ireland,  aa  pre- 
scribed by  the  laws  of  the  State  or  couirtry  where  it  is  or  was 
excented,  or  a  will  of  pergonal  property,  executed  by  a  pemon  not 
a  resident  of  the  State,  accordinji  to  the  taws  of  tbe  testator'a 
rpsldence,  may  be  proved  as  prescribed  In  this  artlde.  'The  rtxbt 
to  have  a  will  admitted  to  probate,  the  Talidlty  of  the  czecntion 
thereof  or  the  validltj  or  coDstruotion  of  any  provision  contaln«4 
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Uiereiu.  \a  uot  affected  hy  a  cbunge  of  the  testator's  rettdeuce 
maile  aiiice  the  executiou  ot  the  will.  This  aectiua  applies  oul/ 
to  a  will  executed  by  a  person  dyins  after  AprU  eleven,  eightevu 
buudred  and  BeveDtj-BU,  and  it  does  not  invalidate  a.  will  exe- 
cuted before  that  date,  wlilcli  would  have  bceo  valid  but  for 
the  eoactment  of  sectioDB  one  and  two  of  chapter  one  bundred 
and  eighteen  of  tbe  laws  of  eighteen  hundred  and  sevent7-8lx, 
except  where  such  a  will  is  revoked  or  altered,  by  a  will  which 
thosf  sections  rendered  valid,  or  capable  of  being  proved  as  pre- 
scribed in  this  article. 

As  amended  embodies  5§  2611~18  aa  the^  stood  at  time  of 
amendment. 


1  seia.   [Am'd,   16S3.}   Peraona   Ineonpetcat   to   acrve  mm 

No  person  la  competent  to  aerve  as  an  executor  wbo^  at  tike 
time  toe  will  is  proved,  is: 

1.  Incapable  in  law  of  making  a  contract. 

2.  L'ndor  the  age  of  twenty-oae  years. 

3.  An  alien  not  an  inhabitant  of  this  state;  or 

4.  Who  shall  have  been  convictxd  of  an  infamous  crhne;  <v 

5.  Who,  on  proof,  is  found  by  the  surrogate  to  \ie  incompetent 
to  execute  the  duties  of  such  trust  by  reason  ot  droukenness,  dis- 
honesty, improvidence  or  want  of  understanding.  If  any  such 
person  be  named  as  the  sole  executor  in  a  will,  or  If  all  the  persons 
named  therein  as  eiecutora  be  incompetent,  letters  of  adminis- 
tration with  the  will  auupxed  must  be  issued  "as  in  the  case  of  all 
of  the  executors  renouncing.  A  surrogate,  In  bis  discretion,  may 
refuse  to  grant  letters  testamentarj  or  ot  a.dmlniatratlon  to  a  pir- 
son  unable  to  read  and  write  the  English  language. 

L.  1S83,  cb.  BSe. 

{  ZOIS.  [Am'd,  ises.]  SvpplementarT  letters)  czeeaton 
not  luiiBed  In  letters  ttot  to  m.ett  power  of  eseCDtor  bofore 
letters  of  KdmlBlstrotloB  wUh  the  vrlll  annesed. 

If  (he  disability  of  a,  person  under  age.  or  an  alien  named  as 
executor  in  a  will,  he  removed  before  the  execution  of  the  T>roTl- 
Hions  of  such  will  is  completed,  he  shall  be  entitled,  on  applica- 
tion, to  supplementary  letters  testamentary,  to  be  issued  In  the 
Hnme  ninnner  as  the  origioal  letters,  and  authorised  :i  join  in  the 
execution  of  the  will  with  the  persons  irovionsly  appointed.  "A 
liereon  nnnied  in  a  will  as  executor,  and  not  named  as  auch  In  the 
letters  testamentary  or  in  letters  of  cid ministration  with  the  will 
nnnexed,  shall  1*  deemed  to  be  r.uperseded  therebj,.  and  shall 
have  no  power  or  authority  M-hatPver  nB  such  exoeiitot  until  he 
nppears  nnd  ounlillee.  An  executor  Tiamed  In  a  will  hoe,  no  power 
to  dispose  of  any  part  ot  the  er.tnte  of  the  testator  before  letters 
testamentary  are  crantpd,  except  to  pay  fnncral  chatges.  nor  to 
interfere  with  such  extate  in  any  uiHnner  further  than  Is  neees- 
sary  for  its  prenervntion.  Where  letters  ot  ndramistratloD  with 
the  will  annexed  are  cmnted.  the  will  of  the  deceased  shall  he 
observed  and  perTormed;  and  the  administrators,  wtdi  such  wttl. 
have  the  rights  and  powers  and  are  subject  to  the  same  datles 
SB  if  they  had  been  named  executors  In  the  will. 
L.  IRSB.  dt.  «8a. 
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i  a«14.   [Am'd,  18»7.]     n'ko  m»y  propoand  vrlll. 

A  pereMi  designated  in  &  will  on  exeintor,  dcviRee.  or  l«atee,  or 
Bny  perg»n  interested  in  the  estnte,  or  a  cn'ilitor  of  the  decedent, 
or  any  jiartj  to  hii  action  bcuuRlit  or  about  to  ho  brought,  and 
interested  in  the  Bubject  thereof,  iu  uhieh  uclioii  the  deeedent,  if 
living,  would  be  a  proper  party,  may  preiient  to  the  surrogate's 
court  bai-iuK  jurindlrtion,  a  nritten  petition,  dulj  verified,  de- 
scrlbiuK  the  will,  sotliug  forth  the  fuelH,  upou  which  the  juriedic- 
don  of  the  court  to  grant  probate  thereof  depends,  and  prBvinc 
that  (he  will  may  be  proved,  and  that  the  persons,  apoHtied  in  the 
next  Bectiou,  may  be  c-Hed  to  attend  the  probate  thereof,  Upon 
the  presentation  ot  such  a.  petition,  the  surrogate  muBt  isaue  a 
citation  accordingly, 
uim.cb.m,n{iBaia.iBr).  L.m.idi.ir.  m effect Apni a, un. 

f  flS15,  [AiB'd,  1894.;    Wbo  tv  b«  oltMl  theivopon. 

The  followlDg  persons  must  be  cited,  upoD  a  petitiou,  presented 

M  prescribed  in  the  Inst  secliiin:  . 

1.  If  the  will  relates  eiclustvely  to  real  property,  the  husband,  o) 
wire,  if  any,  and  all  the  helra  ot  the  testator. 

2.  If  the  win  relates  exclusively  to  personal  property,  the  bus 
band  or  wife,  if  any,  and  all  the  next  of  kio  of  tlic  toslntor. 

3.  If  the  will  rclalea  to  both  real  ant!  pt:rsonal  pro]>urtv,  the  bun 
baud  or  wife,  if  any,  aod  all  the  heirs,  and  all  the  aexi  ot  Via  of  the 
testator. 


f  aaie.  < 

The  citation  mnat  set  forth  the  name  of  tlic  decedent,  and  of  the 
person  by  whom  the  will  Is  propoitnded;  and  it  must  stale  whether 
the  will  relates,  or  purports  to  relate,  exclusively  to  real  property, 
or  personal  property,  or  to  both.  Where  the  will  propouudcd  was 
nuncupative,  that  fact  must  be  stated  in  the  citation.  Where  tbe 
Buno^te  ifl  unable  to  ascertain  to  his  satisfaction,  whether  the  de- 
cedent kft  surviving  him,  any  person,  who  would  be  entitled  to  the 
property  affected  by  the  will,  if'the  decedent  bad  died  intestate,  the 
citation  must  be  dirocled.  where  the  wili  rclalea  to  real  property,  to 
the  attorney- j^eneral;  where  it  relates  to  personal  property,  to  the 
public  administrator,  who  would  huve  been  entitled  to  administra- 
tion, if  the  decedent  lia<t  died  intestate. 

t  tan.  [Ain'd,  IStM.]    Pdtmmu  not  olted  nay  apitor. 

Any  per^n.  although  uot  citi-d.  who  is  named  as  a  ilevisce  or  leg- 
atee in  the  will  propoundeil,  or  ns  executor,  truMee.  devisee  or  jf^- 
atco  in  any  other  pajier  purporting  to  \x-  a  will  of  the  decedent,  ot 
who  is  otherwise  interested  in  sastulniug  or  defeating  the  nil],  ni^iv 
sppenr,  and,  at  his  election,  support  or  opjiiisi'  the  ai>pli<'iit;iiv.  A 
(lerson  so  appearing  becomes  a  party  to  the  special  pnN'ccding.  litii 
.his  sectioB  does  not  affect  a  riRht  or  interest  of  such  a  iiitsou  unless 
lie  so  becomes  n  party.  Aud  iu  <iiho  the  will  propounded  for  pni- 
l):ite  is  opposed,  due  anil  timely  notice  of  the  hearing  of  the  objec- 
tions to  the  will  sliall  tie  given,  rn  such niauniTa.') the aurrogtLte Khali 
.lirect,  to  all  persons  in  beini;,  who  wiiulil  like  iiuy  interest  in  any 
property  under  the  provisiim.'*  nf  i.lie  will,  aitit  to  the  executor  or  ex. 
eCDtora,  trustee  or  trustees  nam  '^1  llnrein,  if  ituy.  who  have  not  ap- 
peared in  the  proceeding,  anil  any  decree  in  the  pniceedinc  slwll  nol 
sflect  the  light  or  interest  of  any  such  person  unless  he  Bliall  be  sc 
ootlfled. 
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IWIIS.  Wltii«i>a«ii  lo  Ite  eiamlDFdi  proof  reonlred. 

Upon  the  rotarn  of  the  rilatiou,  the  surrogate  must  fDUHe  the 
witnesses  to  be  examined  before  him.  The  proofs  mast  be  reduced 
to  writing.  Before  a  written  will  is  admitted  to  probate,  two,  at 
least,  of  the  Biibarribiag  witaesses  must  be  produeed  and  exam- 
ined, if  so  nianj  are  within  the  State,  aad  eompetent  and  able 
to  tealif]-.  Before  a  uuneupntlTe  will  Is  admitted  to  probate,  its 
execution  aod  the  tenor  thereof  must  be  proved  by  at  leant  two 
witnesses.  Any  portj,  who  contests  the  probate  of  the  will,  may 
by  a  notice  filed  with  the  surrogate  at  any  time  t)efore  the  proofs 
are  cloned,  require  the  exanaioatioii  of  all  the  suhscribinB  wit- 
nesses to  n  written  will,  or  oC  any  other  witnpBs,  whose  testimony 
the  Burrogate  is  satisGed  may  be  material,  in  which  cane,  all  such 
witnesaeB,  who  are  within  the  State,  and  competent  and  able  to 
testify,  must  be  ao  examined. 

L.  1S»T.  ett.  tm.  part  of  tl  10  nad  11  I*  Bdm.  188,  488>;  L.  IMI.  Fb.  laa, 
■I   1,   2  ud  3   (4   Edti).  SOI), 

12019.   [Am'd,    1882.]    Absent,     «te.,     wUneaBei     to    %t    >«• 

The  death,  absence  from  the  State,  lunacy,  or  other  incom- 
petency of  a  wilnesH,  required  to  be  examined,  an  prescribed  iu 
this  or  the  last  section,  or  proof  that  such  wltueus  cannot,  after 
due  dllisence,  lie  found  within  the  Stale  or  elsewhere,  must  be 
shown  by  affidavit  or  other  competent  evidence,  to  the  satisfBetion 
of  the  surrogate,  before  dispensing  with  his  testimony.  Where  a 
witness,  being  within  the  Stote,  Is  disabled  from  iittending,  by  rea- 
son of  age,  sicltueBH,  or  infirmity,  his  disability  must  be  shown 
in  a  like  manner;  and  Iu  that  case,  the  teatimony  of  the  wttness, 
where  it  ia  required,  and  he  is  able  to  testify,  must  be  taken  in 
the  manner  prescribed  by  law,  and  produced  before  the  surrogate, 
as  part  of  the  proofs. 

L.  1S3T,  rb,  MO,  part  ot  t(  10.  II  {4  Edm.  4S9). 

I  2020.    [Am'd,  1SR8,  1802.]    Proof  of    kaBdTrpltlHK. 

If  all  the  HUb^cribiuK  witnesses  to  a  written  will  are,  or  if  a 
subscribing  witness,  whose  testimony  is  required,  is  dead,  or  In- 
eompetent,  by  reason  ot  lunacy  or  otherwise,  to  testify  or  tillable 
to  testify:  or  if  such  a  subscribing  witness  is  abseot  from  the 
Riate;  or  if  such  a  sabscribing  witness  has  forgotten  the  occur- 
rence, or  testifies  ngaiust  the  execution  o(  the  will;  the  will  may 
iiererthclcss  be  established,  upon  proof  of  the  handwriting  of  the 
leslutor,  and  of  the  subscribing  witnesses,  and  also  of  such  other 
c'ircuiUHtnnccK,  as  would  be  sufflcient  to  prove  the  will  upon  the 
trial  of  an  action.  Where  a  suhperihing  witness  Is  absent  from 
the  state,  upon  applicntioD  of  either  party,  the  surroRnte  shall 
cause  the  testimony  of  such  witness  to  be  taken  by  commission, 
when  it  is  luade  to  appear  that  by  due  diligence  such  testimony 
may  <ie  oblnlned.  Where  a  written  will  Is  proved,  as  prescribed 
in  this  Mcction,  it  must  be  filed  and  remain  in  the  surrogate's 
iiffii-e.  But  when  it  shall  be  shown,  by  sflldnvit  or  otherwise,  to 
the  Kntisfactlon  of  the  surrogate,  that  the  decedent  left  real  or 
personal  pro|ierty  in  another  state  or  territory  of  the  United 
States  or  in  a  foreign  country,  and  that  the  laws  of  such  state, 
territory  or  country  require  the  production  of  the  original  will 
liefore  the  provisions  thereof  become  effective,  the  surrogate 
niB.v.-  at  any  time  after  probate,  und  upon  such  notice  to  the 
parties  lnterest<>d  in  the  estate  as  be  liiny  think  proper,  cause 
an.v  original  will  remniuing  on  file  ill  his  ofllce  to  be  sent  by 
post  or  otherwise  to  any  court  which,  or  to  any  officer  of  such 
stale,  territory  or  country  who.  under  the  laws  thereof,  ia  em- 
TS8 
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povrered  to  receive  the  same  for  probati",  or  may  deliTer  snch 
will  to  any  peraon  interested  in  the  probate  thereor  iu  tueb  state, 
territoiT  or  country,  or  to  his  representative,  upon  such  tenua 
as  he  shall  think  proper  for  the  protection  ot  other  parties  inlPT- 
ested  iu  the  estate.  Where  iu  any  matter  before  tie  surrogate 
or  in  a  surrogate's  court  the  testimony  of  any  witnexH  Bhall  be 
taken  by  or  on  eoiamissiou,  tbe  same,  totcether  with  tlie  codidiIh- 

'     token,  shall  be  duly  filed  in  the  offloe  of  tbe 

lot  lie  recorded.    The  testimony  or  other  pro- 

a  be  used  before  the  surrogate  or  surrogate's 

Miurt.  by  a  stenographer,  shall  be  filed  nnd  need  not  be  recorded. 

L.  1BXT.  rb.  4tin.  ^  iO  a  Kilm.  4»l>;  3  R.  3.  S8.  H  13.  in.  IT  a  Edm.  On, 
8UJ:  L.  18S8,  cb.  508.    See  |  SI»I>.    L.  lOra,  0i.  114.    la  .'ir<'rl  Uircb  12,  1  dt. 

I2VZ1.  Proof  of  loBl   OP  dntPOred  will. 

A  lost  or  destroyed  will  can  be  admitted  to  probate  in  a  surro- 
gate's court,  but  only  in  a  case,  where  a  judgment  establishing  the 
will  could  be  rendered  by  the  supreme  court,  as  preseribed  In  sec- 
tion 1R(@  ot  this  act. 

I~  1870,  eb.  AM,  I  s;  2  R.  H.  US.  I  BI.  b.  (3  Rdm.  «0|. 

19622.  Probate    not    Bllowed,    ■■■«■■>    ■■rpoote    MttlaHcd, 

Etefore  admitting  a  trill  to  probate,  the  surrogate  must  in<iuire 
particularly  into  all  the  facta  anil  circumxtanccs,  and  must  be 
satisfied  of  the  genuineness  uf  the  will,  and  the  validity  of  lis 
execution.  Before  admitting  a  written  will  to  probate,  tbe  sur- 
rogate laay,  in  his  discretion,  require  proof  of  the  circnmstunces 
attending  the  execution,  the  delivery,  nnd  the  posaesHion  thereof. 
or  any  of  them,  to  be  made  by  the  afDdavit,  or  the  testimony 
at  the  bearing,  of  tbe  person  who  rei-eived  the  will  from  the  tes- 
tator, if  he  can  be  produced,  and,  also,  of  the  person  presenting  it 
for  probate. 

L.  I83T,  ch.  4«0.  I  IT,   nml  part  ot  |  10  (t  Edn.  «««,  4no). 

12023.  TVIII)    n-ken    ■■flielentir   proved. 

tf  it  appears  to  the  surrogate  that  the  will  wns  duly  executed: 
and  that  the  testator,  nt  the  time  of  executing  it,  was  in  alt  re- 
spects competent  to  make  a  will,  and  not  under  restraint;  it  must 
be  admitted  to  probate,  as  a  will  valid  to  pass  real  property,  or 
personal  property,  or  both,  an  the  surrogate  determines,  and  the 
petition  and  citation  require,  nnd  must  be  recorded  arcordingly. 
The  decree  admitting  it  to  probate  must  state  whether  the  pro- 
bate was  or  was  not  contested. 

2  R.  S,  ra.  I  14  (2  Edm.  W):  L.  1K1T,  rb.  4m,  |  IS  (4  Edm.  400}. 

1 2024.  Valtdltr    and    oonnf  rnctton    of    testamentiu'T    pro- 

But  if  A  party  erpresaly  puts  in  Issue,  before  the  surrogate,  the 
validity,  constnictinn.  or  effect  of  any  disposition  of  personal  prop- 
erty, contained  in  the  will  of  a  resident  of  the  State,  executed 
within  the  State,  the  surrogate  must  delermine  the  <|uestion  npon 
rendering  a  decree;  unless  the  decree  refuses  to  nitnlt  the  will  lo 
probate,  by  reason  of  a  failure  to  prove  any  of  the  matters  speci- 
fied Id  the  last  section. 

I,.  18TD,  ch.  3S0.  I  It.    »iv  I  2604,  pogt. 

■  2eZS.   9apro)CBte*ii  dediilon  on  probate. 

Where  the  surrogate  decides  against  the  sufGciency  ot  the  proof, 
or  against  the  validity  of  a  will,  or  upon  the  construction,  validity, 
or  legal  effect  of  any  provision  thereof,  he  must  make  n  decree 
accordingly;  and,"  if  required  by  either  party,  he  must  enter  in 
the  minutes  the  gronnds  of  his  decision. 

L.  1S3T,   rb.  MO.  I  21  <*  Edm.  491).  nm'd. 
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tX«X(l.  [Aas'd,  1M88,  1X97.1    Prabstri  Dow  fnr  MtnclBslTe  a- 

A  dp<.T<«  ndmittmg  to  prohate  n  will  of  pemonal  propertr.  made 
R3  prcKcribed  in  thiH  srtiole.  is  fODclusivo.  aa  an  adjudication,  apoD 
all  the  queittioDs  di-terniined  by  the  Horrofcate  pnrHiiant  to  thi» 
iirticlp.  until  it  is  n-rprtipd  upon  app<^l.  or  revoked  by  the  Bum>' 
Kiitp.  eseept  in  an  aetii>n  bronght  under  i»>c.'tioii  twpnty-Hix  hnn- 
drwl  and  fifty-thri*-a  of  thin  net  to  delFmiine  the  validity  or  in- 
validity of  Riicb  vill:  and  except  tbat  a  determination,  made  under 
mt-tion  twenly-aix  buiidred  and  tw-euty-four  i>r  thio  art.  's  eon- 
cluBive  only  upciii  the  petitioner,  and  ench  party  who  waa  duly 
eited  or  iippeared.  and  every  pernon  olaiminK  from.  Ihrougb.  or 
under  either  of  them. 
2  R.  S.  01,  I  20  12  Kilm.  ei);  I,.   180T,  ch.  EM.    Id  cffccl  June  8,  I8DT. 

t2«27,   [Am'A.    1MK1.1    la.i    >■    to    p««Uy. 

A  dci'D-e.  admiltintc  to  probate  a  will  ot  real  i)n>perty,  made 
as  preseribed  in  this  article.  eHtablinheti.  prenmuptively.  only,  all 
the  matterK  determined  by  the  siirroitate.  pursuant  to  tbia  ftrtiele. 
Hs  sfcainKt  a  party  who  was  duly  cited,  or  a  penmu  daimitie  from. 
throiuih.  or  under  biiu:  or  upou  the  trial  of  an  action,  or  the  bear- 
ing of  n  Bperlul  proceeding:,  in  which  a  controversy  arises  con- 
ceruinK  the  will,  or  where  the  decree  ia  produced  in  evidence.  In 
fiLvor  (if  or  nxiiioNt  a  iier»ou.  or  in  a  case  apecified  in  this  Bcction, 
the  testimony  tahen  in  the  upecinl  proceediox  wherein  It  wnn 
made,  may  he  rend  in  evideiK'e.  with  the  same  force  and  effect. 
nx  if  it  WHS  taken  upon  the  trinl  of  the  action,  or  the  hearing  ot 
the  special  proceedinc.  wherein  the  decree  is  ao  produced. 

s  n.  H.  sn.  I  IS  I!  Rdm.  ao). 

I  2638.  ^VhCB  pnrcliBicr  tron  feelr  pr«te«ted  motwlth- 
•tBBdlBV   m   devlne. 

The  title  ot  a  purchaser  in  good  faith  and  for  a  valuable  con- 
sideration, from  the  heir  of  a  perHcra  who  died  seized  of  real 
property,  shall  not  be  affected  hy  a  devise  ot  the  property  made 
by  the  latter,  nnlesa  within  tonr  years  after  the  testator's  death, 
the  win  devising  the  same  Is  either  admitted  to  probate  and  re- 
corded ns  a  will  of  real  property  in  the  office  of  the  anrragate  hav- 
ing jurisdiction,  or  estnbUahed  by  the  Qual  jnd^rment  of  a  court 
of  competent  jurisdiction  of  the  State,  in  an  actinu  broufcM  for 
that  puriKBe.  But  if.  nt  the  time  of  the  testator's  death,  the 
devisee  is  either  wltbio  the  age  of  twenty-one  years,  or  Insane,  or 
Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction 
of  a  crimlnnl  offence,  for  a  term  leas  than  for  life;  or  witlioat  the 
State;  or.  if  the  will  wns  concealed  hy  one  or  more  of  the  heira 
of  the  testator,  the  limitation  creaied  by  this  sectioo  does  not 
bejrin  until  after  the  eipirnlion  ot  one  year  from  the  removal  ol 
such  a  disability,  or  the  delivery  of  the  will  to  the  devisee  or  bia 
represcniative,  or  to  the  proper  surrogate. 

1  B,  9.  T48.  g  S  (1  Bdm.  BOB]. 

1  SeS8,  (Am'd,  1888.]  Will  oertUladi  ox  TMord  tkeMOl^ 
mar    be   rend   In   evidence. 

The  surrogate  must  cause  (o  be  indorsed  upon,  or  annexed  to, 
the  oripinal  will  admitted  to  probate,  or  the  exemplified  copy,  or 
atatement  of  the  tenor  of  n  will,  which  waa  admitted  without  pro- 
duction of  an  original  written  will,  a  certiticBte.  under  his  band, 
or  the  hnnil  of  the  cleric  of  hts  court,  and  his  seal  of  office,  'T^r.ting 
thnt  It  has,  upon  due  proof,  bc^n  admitted  to  probate,  as  a  will 
valid   to  pass  real   Qr  personal   ,iroperty,   or  both,   as   the  CSW 

■  r.'«» 
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be.    The  will,  or  the  copy  ar  Btatement,  eo  uiitlieutlcated,  tbe 
thereof,  without  fnrther  evidence,  and  with  the  effect  aped- 


--.  -        -,  copy  ,  .     , 

record  thereof,  or  an  exemplified  copy  of  the  record,  may  be  read 
la  evidence,  as  proof  of  the  originai  will,  or  of  the 


I  3680.  Reeordlnv  'wIIIb  proved  elsewliere  Trlttaln  the 
State. 

A  transcript  of  a  will  of  real  property,  proved  and  recorded  to 
any  conrt  of  the  State,  of  competent  juriBdictiou,  s  ad  of  all  the  no- 
tice^ proceR^  and  proofs  relating  to  the  iame,  mnet,  when  dnly 
eiemplified,  be  recorded,  upon  the  request  of  any  person  inter- 
ested tber^n,  la  the  surrogate'e  conrt  of  any  county,  In  which 
real  property  of  the  testator  la  situated. 

L.  1S3T,  A.  MD,    I  S8  <4  Edm.   ttS). 

I  9081.  MeaordB  of  oertalM  wIIIb  hereiMare  pmredi  bow 
f>r    STlSeBoc, 

The  ciomplification  of  the  record  of  a  will,  proved  before  the 
Jndice  of  the  former  cotirt  of  probates,  and  recorded  in  hie  office 
before  the  first  day  of  Jaouary,  in  the  year  1785,  certified  under 
the  seal  of  the  officer  having  cnstody  of  the  record,  rmiBt  be  ad- 
mitted in  evidence  in  any  case,  after  it  has  been  made  to  aM>ear 
that  diligent  and  ftoilleBB  search  has  been  made  for  the  <»1ginal 
wilL 

>  B.  e.  BO,  I  H)  (2  Bdm.  m. 

I  80311.    [Av'd,  1884,  1901.]    The  >ane. 

An  exemplified  copy  of  the  last  will  and  testament  of  any 
deceased  [leraoo,  which  has  been  admitted  to  probate,  whether 
M  a  wi]l  of  real  or  personal  property,  or  both,  and  recorded  in 
tba  office  of  the  surrogate  in  any  county  of  this  state,  shall  be 
admitted  in  evidence  in  aay  of  the  cuurtti  of  this  state,  wiih- 
0i)t  the  proofa  and  exananation  taken  on  the  probate  thereof,  and 
wbeAer  such  proofn  shall  liuve  been  recorded  or  not,  n-ith  like 
efleot  as  if  the  original  of  such  will  had  been  produi-e<l  and 
proTvn  in  aucb  court,  when  thirty  yeara  have  eInpKed  since  The 
ivili  was  sdmitted  to  probate  and  recorded.  And  the  recordinir 
of  taeh  will  shall  be  evidence  that  the  same  was  duly  admitted 
to  probate.  The  exempliti cation  of  the  record  of  a  will  whii-b 
hsfl  lieen  proved  before  the  surri^ate  or  judce  of  probate,  or 
other  officer  exercising  the  like  jurisdiction,  of  another  state 
must,  when  certified  by  the  officer  bavins  by  law.  when  the  cer- 
tificate Tvss  made,  cnstody  of  the  record,  be  adniitted  in  evidence, 
■s  If  the  original  will  was  produced  and  proved,  when  thirty  years 
have  elapsed  Bince  the  will  was  proved. 

L.  ISM,  ch.  »:  L.  1901,  eb.  HO.    In  «(!«««  Sept:  1,  1901. 

f  SOTS.  tABi'd,  1881  Mid  188S.1  M.,  m»  to  wlUa  of  re>l 
*rap«FtT. 

A  win  of  real  property,  which  has  been,  at  any  time,  either 
before  or  after  this  chapter  takes  effect,  duly  proved  In  the  su- 
preme court,  or  the  'conrt  of  chancery,  or  before  a  aurrogate  of 
the  State  with  the  certificate  of  proof  thereof  annexed  thereto, 
or  indoraed  thereon,  or  nn  exemplified  copy  thereof,  may  be  re- 
corded in  the  offlw  ot  the  clerk  or  the  register,  as  the  case  n- 
731 
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quirek,  of  any  county  in  the  State,  in  the  same  niHDner  as  a  deed 
of  real  property.  Where  the  will  relutee  to  real  property,  the 
executor  or  adminiitrator,  with  the  will  auaeied,  maat  canse  tile 
Hame,  or  an  eiemp]ifie<j  copy  thereof,  to  be  u)  recorded,  iu  eacb 
county  where  real  property  of  the  testator  is  Bituu'.ed,  within 
twenty  days  after  Icjters  are  issued  to  him.  An  exi-mptification 
of  the  record  of  such  a  will,  from  any  aurrot'ate'a  or  oUier  office 
where  the  same  baa  been  ho  record^,  either  before  or  after  thla 
chapter  takes  effect,  may  be  in  like  manner  rL'cordcd  in  the  office 
of  the  clerk  or  register  of  any  county.  Such  n  ri'oord  or  eicmpll- 
Rcation,  or  an  exenpliGcation  of  Ihe  record  tliereof,  must  be  re- 
ceived in  evidence,  as  it  the  original  will  wae  produced  and 
proved. 

I..  laM.  cb.  1B2,  I  1  (t  Bdm.  tSS);  I..  iBW,  cH.  tM.  |  I  (T  Btm.  <T3). 

I  M84.  Index  and  feca. 

Upon  recording  a  will  or  exemplification,  as  prescribed  in  tha 
.  lost  aectioD,  the  clerk  or  register  must  index  it  Id  the  same  booka, 
and  Bubstsntisliy  in  the  same  manner,  as  if  It  was  a  deed  re- 
corded in  his  office,  and  he  is  entitled  to  receive  the  same  feen 
therefor,  as  for  recording  a  deed.  An  executor,  or  administrator, 
with  the  will  annexed,  who  onuses  such  a  record  lo  be  made, 
must  be  allowed,  in  his  account,  the  fees  paid  by  him  therefor. 

Id.,  H  S  (Dd  4  {4  Bdm.  136). 

tX<l3S.  [Aai'd,   1802.]    Wills  t»  be  re(Bi-acd  m-ttrr  probale. 

En'iTt  where  Hpecial  provision  is  othiTwise  made  by  law.  or 
where  the  surrogate  xends  a  will  into  anotlier  state  or  territory 
or  into  a  foreign  country,  or  delivers  it  to  a  party  in  interest,  as 
provided  in  section  two  tliousnnd  six  hundrrd  and  twenty  of  this 
act.  a  written  will,  after  It  has  been  proved  and  recorded,  must 
b^  retained  by  the  snrrogate,  until  the  expiration  of  one  year  after 
it  has  been  recorded,  and,  if  a  petition  for  Ibe  revocation  of  pro- 
bate thereof  is  then  fiiiil.  until  a  decree  is  tnade  Iherenpon.  It 
must  then  be  reUirned,  upon  detnand,  to  the  perw>n  who  delivered 
it.  unless  he  is  dead,  or  a  Innatic.  nr  han  removal  from  tlie  stale: 
in  which  case,  it  may.  in  the  discretion  of  the  alirrofcate.  1>e  de- 
livered to  any  person  nHuied  Ihereiu  nx  devisee,  or  to  an  heir  or 
asMiniec  of  a  devisee;  or,  if  it  relntes  only  to  penHlnal  property, 
to  the  executor,  or  administrator,  with  the  will  annexed,  or  lo  a 

S  E.  S.  eo.  I  M  |2  Earn.  a«|:  L.  I9D2.  cb.  114.    Id  tHett  Uanta  U.  not. 
1  aCSO.  IVkcH  letlera  teatdmeMtotrr  nn^r  Ike  !•■«»<. 

Where  a  will.  whTch  Is  ndmltted  to  nrobate,  names  one  or  more 
persons  to  h  ■  executor  or  execntors  thereof,  npon  a  contingency, 
the  surrogate  mnst  Inqntre  into  the  fncte,  and,  if  the  contingent 
has  hsppened.  that  fact  mnst  he  recited  In  the  decmc.  Immedi- 
ately after  a  will  has  been  ndmifled  to  probate,  the  person  or 
persons  named  therein  as  exectitors.  who  are  competent  by  law  to 
eerve,  and  who  appear  and  a'lalify.  are  entitled  to  ieltera  testa- 
mentary thereupon;  iinlpBS,  before  Ihe  letters  are  granted,  a  cred- 
itor of  the  decedent,  or  n  person  Interested  In  the  estate,  files  an 
affidavit,  specifying  his  demand,  or  how  hf  la  Interested,  nnd  elt>ier 
setting  forth  specificnliy  one  or  more  legal  objections  to  BrantlnK 
the  letters  to  one  or  more  of  the  executors,  nr  stating  that  he  la 
advised  and  believes  that  there  are  snch  objections,  and  that  he 
Intends  to  file  a  sneeifif  statement  of  the  same.  Where  such  an 
affidavit  Is  filed,  the  Btirrnirnte  mnst  stay  the  grnntlnc  of  lettera. 
at  least^thirty  days,  or  until  tb"  matter  ia  sooner  disponed  ot,  A 
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■pecifieatloii  or  Btatement  ot  an  objection,  made  S4  prescribed  in 
tnU  tectioD,  mOBt  be  Torlfied  by  the  oath  of  the  objector,  or  bli 
attorney,  to  the  effect  tbut  lie  believes  It  to  be  true. 
a  B.  8.  e&,  I  1  (2  tiiBt.  71);  U  183T,  cb.  MO,  i  22  (t  Edm.  4S1). 

1   M37>  Snrrosate  to   luqnlre  l«to  obieollona. 

The  surrogate  must  inqoire  into  an  objection,  Sled  as  prescribed 
iu  the  last  seclion;  anil,  for  that  purpose,  be  may  receive  proof,  by 
uffidavit,  or  otherwiat,  io  his  discretiou.  If  It  uplH'ara  that  tbere 
iB  a  legal  and  suffielent  objeciioti  to  any  person,  iiumcd  aa  executor 
in  the  i^ill,  letters  ahult  not  be  iBSued  to  him,  ezceiit  aa  prescribed 
In  the  next  section. 
3  R.  S.  TO,  I  B  (2  Edm.  71). 

I  M88.  Bo>d|    irhen   repaired. 

la  either  of  the  followiug  cases,  a  pemon  named  aa  executor  In 
a  will,  may  entitle  himself  ;  >  Iftlers  testameutary  ihereupoa,  by 
giving  a.  bond  as  prescribed  by  law,  although  an  objection  against 
btm  has  been  established  to  the  satisfaction  of  the  aurrogate: 

1.  "Where  the  obJL'ctiou  is,  that  his  circunutnnces  are  such,  that 
they  do  not  atford  adequate  security  to  tlie  creditors,  or  persons 
interested  in  the  :  -itate,  for  the  due  administration  ol  the  estate. 

Z  Where  the  objection  ia  that  he  is  not  a  resident  of  the  SUte; 
and  he  is  a  citizen  of  the  United  States. 

Bat  a  person  against  whom  there  is  no  objection,  except  that 
ot  ii<m<r«afdenee,  is  entitled  to  letters  testamentary,  witbont  giv- 
ing a  bond,  if  he  has  f.  office  within  the  State,  for  the  regular 
tnnaactlon  ot  businesa  In  person;  and  the  will  contains  an  ez- 
preas  provlalon,  to  the  effect  that  he  may  act  without  elvinK  se- 

\  M,.  I  1.  am'a;  U  1878,  eb.  SBT  (B  Bdm.  SBej. 

I  MMk  ReBB>elaHaii|  retrr.etloit  tliereaL 

A  person,  nnmed  as  executor  in  a  will,  m.iy  rpnonnee  the  appoint- 
ntent  by  an  Instmment  In  writing,  Ignod  by  htm,  and  aecnowl- 
edged  or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  re- 
enraed  in  the  county,  or  attested  by  one  or  more  wltnessea,  and 
proved  to  the  satisfaction  of  the  surrogate.  Such  a  renanclation 
may  be  retracted  Ly  a  like  Instrument,  at  any  time  before  letters 
teatamentary,  i  r  letters  of  administration  with  the  will  annexed, 
have  been  issued  to  an;  other  person  in  bis  place;  or,  after  thej 
hare  been  ao  issued,  if  they  hare  been  revoked,  or  the  person  to 
whom  they  were  issued  has  died,  or  become  a  Innatle,  and  there 
la  no  other  acting  executor  or  administrator.  Where  a  retractltHi 
to  BO  mad&  letters  tetttamentary  may,  in  the  diacretion  ot  the 
mrrofnte,  be  iaaned  to  the  person  making  It.     An  InstmBient 


I  3640.   Selection  of  &&  executor  under  m  power. 

Where  the  ivill  contains  a  valid  power,  authorizing  the  seteo- 
tlon,  na  executor  thereof,  of  a  person  not  named  therein,  the  se- 
lection must  be  made,  by  the  person  appointed  for  that  pnrpoae, 
within  thirty  days  after  making  the  decree  admitting  the  wilt  to 
probate:  In  default  whereof,  the  power  of  selection  is  denned 
fo  have  been  renounced.    Snch  selection  must  be  made  t?  ui  In- 
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atmment  in  writing,  d^bisiiating  the  persan  selected,  siKaed  bj* 
the  proper  person,  and  iicknonlfdged  or  proved,  and  certified,  in 
like  mminer  as  a  deed  to  be  recorded  in  the  county,  or  proved  to 
the  saciBractlon  of  the  Eurroeate,  nad  Sled  ia  the  sui'rogate'H  office. 
Where  the  will  authorises  lEe  peraou,  so  to  be  selet'tod,  to  act  with 
th«  executor  or  executora  nsined  therein,  the  issuiug  of  letter* 
must  be  delayed  uutit  the  expiration  of  the  period,  fixed  in  thto 
section  for  the  exercise  of  the  power  of  selection,  and,  if  the  se- 
lection is  so  made,  for  five  dajt  therenfter. 

I  2A41.  OblectlOB  to  anch  k  iierBon)  hoir  talfpn,  «tc 

Within  five  days  after  a  aelectlon  ii  made,  as  prescribed  in 
the  last  section,  any  person  may  file  nn  affidavit,  verified  as  pre- 
scribed in  section  263G  of  this  act,  showing  that  he  is  a  creditor 
of  the  decpdcnt,  or  a  person  interested  in  the  estate,  and  setting: 
forth  specifically  one  or  more  legal  objections  to  grnntlcg  tettera 
lo  the  person  selected.  The  proceedings  to  be  taken  thereapon  are 
the  same,  as  prescribed  in  sections  2637  and  2638  of  this  act  U 
letters  are  not  issued  to  the  person  so  selected,  the  power  of  se- 
lection is  deemed  to  he  exhausted. 

1  2«4Z.  [AnM,  1SS3.}  Bxeeator  falllav  fo  noMlltf  •*  re- 
■oaa«et  boir  eselnded. 

If  a  person,  nnnieil  as  executor  in  a  will,  does  not  qtiall^  or 
renounce,  within  thirty  days  after  probate  thereof:  or  If  a  person, 
chosen  by  virtue  of  a  power  iu  the  will,  does  not  qualify  or  re- 
nounce within  thirty  days  after  the  filing  of  the  inAtrument  deei#- 
nating  himi  or.  in  either  case,  if  objections  are  filed,  iind  the 
executor  does  not  quality  or  renoimce,  within  live  days  Btler  thmr 
are  determined,  in  his  favor,  or,  in  a  case  specified  In  section  26m 
of  this  act,  within  Qve  days  after  an  objection  has  been  estate 
lished;  the  sarrogate  must,  upon  the  npplicatico  of  any  other 
executor,  or  any  creditor  or  person  interested  in  the  estate,  make 
an  order  reqiiiiing  him  to  qualify  within  n  time  therein  specified; 
end  directinK'  that,  in  default  of  so  doing,  he  be  deemed  to  have 
renounced  his  appointment.  Where  it  appears  by  affidavit  or  othev 
written  proof,  to  the  satisfaction  of  the  surrogate,  that  such  sa 
order  cannot,  with  due  dlligeucc,  be  served  personally  within  the 
Stste,  npon  thepernon  therein  named,  the  surrogflte  may  piescribe 
the  manner  in  which  it  must  be  served,  which  may  be  by  publioa.- 
tion.  If  the  person,  so  appointed  executor,  does  not  qualify 
witliin  the  time  fixe<l.  or  within  such  further  time  as  the  sarco- 
gnle  allows  for  flint  purpoKe,  nn  order  must  be  made  and  re- 
corded, reciting  the  facts,  and  declnring  that  he  has  renounced  bis 
appointment  an  executor.  Such  nn  order  may  be  revoked  by  the 
enrrogfltP  in  his  discretion,  and  letters  (estnmentnry  may  be  issued 
to  the  person  so  failing  to  renonnce  or  qualify,  npon  his  appli- 
cation, in  a  case  where  he  might  hnvc  retracted  an  express  re- 
nlllicifltion.  as  preseribed  In  section  2831)  of  this  act.  And  where 
any  powers  fo  sell,  mortgage  or  lease  real  estate,  or  any  Interest 
therein,  ore  given  to  cserTifors  ns  sncb.  or  ns  trustees,  or  ss 
executors  and  trUBfePs,  and  any  of  such  persons  named  as 
executors  shall  neglect  to  qunllfy,  then  all  sales,  mortgngcs  and 
leasee  under  eaid  poweni  made  by  the  eiecntors  who  shall  qaall^ 
shall  be  equally  valid  as  if  the  other  executors  or  trustees  had 
joined  in  such  sale. 
a  B.  8.  TO,  71,  a  0.  to.  11,  12  (I  Mm.  27!);  L.  1883.  eh,  «1. 
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I  »B43.  tAm'd,  IRflS,  ISOl.]  Letters  ot  admlDtntratlon 
irlth  irlll  Bnuexedi  ivlitMi  and  to  irham. 

If  no  persoD  is  oamod  as  executor  ia  the  will,  or  selected  by 
rtrtne  of  a  power  contained  therein;  or  iC,  at  auy  time,  by  reasoD 
of  death,  incompetency  adjudged  bj  tlie  surrogate,  renunciation 
in  rither  of  the  methoilB  prescribed  in  sections  two  tliouiiaui]  ait 
hundred  and  thirty-nine  and  two  tliousand  six  hundred  and  forly- 
two  of  HilB  net,  or  revocation  of  letters,  there  is  no  executor,  or 
Bdmioiatrator  with  the  will  annexed,  qualified  to  act;  the  aiirro- 
fate  must,  npou  the  application  of  a  creditor  of  the  decedent,  or 
a  person  interested  in  the"  estate  of  the  decedent,  or  baring  a  lien 
upon  any  real  property  upon  which  the  decedent's  estate  hns  a 
Hen.  and  upon  such  notice  Co  the  other  creditors  and  iiersouH  in- 
terested in  the  estate,  as  the  surrogate  deema  proper,  issue  letters 
ot  administration  with  the  will  annexed,  as  follows: 

1.  To  one  or  more  of  the  residuary  leKatees.  who  an>  (lualifled 
to  act  as  admiuiHtrators.  If  any  one  of  such  leeatecH  who  would 
otherwise  be  so  entitled  is  a  minor,  administration  shall  bi'  Kfantcd 
to  his  guardian,  if  competent. 

2.  If  there  is  no  nuch  reaidnary  lesaJee  or  Kimrdian.  or  untie 
who  will  accept,  then  to  one  or  more  of  the  priuoipal  or  apecified 
l^ateee  so  nunlilied.  It  any  oue  of  «uch  Icffttees  who  would  be 
otherwise  so  entitled  is  a  minor,  administraHoii  shntt  be  trranted 
to  his  guardian,  it  competent. 

8.  It  there  is  no  such  legatee  or  guartlian.  or  none  who  will 
accept,  then  to  the  husband,  or  wife,  or  to  one  or  more  of  the 
next  of  kin.  or  to  one  or  more  of  the  heirs  or  devisees,  so  iiuallfied. 

4.  If  there  is  no  qualified  person,  entitled  under  the  foregoing 
Bobdirisions,  who  will  accept,  then  to  one  or  more  of  the  creditors 
who  are  bo  quatifled.  except  that  in  the  counties  of  New  York 
aad  Kings  the  public  administrator  shall  have  preference,  after 
the  next  of  kin.'  over  the  creditors  and  nil  other  persons. 

B.  If  there  ia  no  qualified  creditor  who  will  accept,  then  to  any 
proper  person  desigr.ated  by  the  snrroRate. 

3  B.  S.  II.  I  1«  (S  Edm.  72);  U  1898,  ch.  TM;  U  1901.  Ih.  1*1.  Ia  eltMt 
Kirch  31.  leOl. 

1  3844.  Id.t  reDBDcIatlOD  or  exclsHlon  of  peraoas  kBTlnc 
prior  riKbt. 

But  where  a  person  applies  for  letters  o(  administration  with 
the  will  annexed,  as  prescribed  in  the  last  section,  and  another 
person  has  a  right  to  the  administration  prior  to  that  of  the  peti- 
tioner, the  application  must  be  made  by  petition,  unless  a  written 
renunciation  of  every  person  haying  such  a  prior  right,  is  filed 
•  with  the  surrogate,  and  the  execution  thereof  is  proved  to  his 
satisfaction.  The  petition  muat  pray  that  all  the  persons  having 
a  prior  right,  who  have  not  renounced,  be  cited  to  show  cause, 
why  administration  should  not  be  granted  to  the  petitioner.  The 
proceedings  thereupon  are  the  same,  as  upon  an  application  for 
administratioD  upon  the  estate  ot  an  intestate. 
3  R.  S.  TB;  I  36  (3  Bdm.  IT}. 

1  XB4S.'  Baecntor  or  admlnlatrklor  to  qnallfy. 

An  execntor,  from  whom  a  bond  is  required,  as  prescribed  in 
this  article,  or  an  administrator  with  the  will  annexed,  mnst,  be- 
fore tetters  are  Issued  to  him,  qualify  as  prescribed  by  law,  with 
respect  to  an  administrator  upon  the  estate  of  an  Intestate;  and 
730 
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the  proTiEio^s  of  article  fourth  of  this  title,  with  resitect  to  tlie 
bond  to  be  gireu  hy  the  admiDiBlrator  of  au  inC^utate,  apiiljr  to  s 
baud  given  pursuant  to  this  sectiou;  oicept  that,  ia  fixing  the  pen- 
alty thereof,  the  surrogate  must  take  into  cocBideratioa  the  value 
o(  the  real  property,  or  of  the  proceeds  thereof,  whic'h  may  come 
to  the  bamJB  of  tbe  e]iecutor  or  adtainistrator.  bf  Tirtue  of  any 
proviaioD  contained  in  the  will. 

S    IL    3.    TB,    I  43.     Sm  poM,    »  Z8S7.   SSIG.   1816. 

1  Sfrte.  EKtet  of  crrtBin  provlaloaa  limited. 

Tbia  article  does  not  vary  the  effect  of  a  decree  for  probate. 
made  before  this  chapter  takes  eSect,  as  declared  in  the  statutes 
then  in  force. 
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AKTICLEl  SBCQMD. 

Revocation  of  probate. 

a*c.  3ttt.    Panooa  InterevtM  mar  upplr  lo  nioke  pntata. 
SMB.     Wben  ippUutlan  mmi  ba  ouda. 

aetai,    Kucator,  etc.,   to  nmeni  ptDceMUon. 

ami.    Hnrlns. 

26e2.    Dacrm. 

Z8BS.    Notleo  of  dewBe  of  reTOC»tlon. 

aseSi.  DeteimlBliif   nlldltj  at   ■  wUI. 

f  M4T.   PanaDB  Intcreatcd  kbt  •vpir  ts  r*valis  Brofcat*. 

A  person  interested  in  the  estate  of-  the  decedent  may,  within 
the  time  siiecified  in  the  next  section,  present  to  the  sarrogate'* 
court,  in  which  a.  wiU  of  tiersonal  property  was  proved,  u  writ- 
ten petition,  duly  verified,  containing  atlegatiouH  against  the  valid- 
ity ot  the  will,  OP  the  competency  of  the  proof  thereof;  and 
praying  that  the  protinte  thereof  may  be  revoked,  and  that  the 
persons,  eunmerdted  in  the  next  section  bnt  one,  may  be  cited  to 
•bow  cause  why  it  shonld  not  be  revolted.  Upon  the  presentation 
of  snch  a  petition,  the  surrogate  most  issne  a  citation  accordingly. 

S  B.  B.  SI,   M   80,'  Bl,    82  (2  Mm.  SI). 

r  »»tS.   [An'«,  1881.]    TVIieii  >ppItaa±lnB   miiat  be  Bude. 

A  petition  must  be  presented  as  prescribed  in  the  last  section, 
within  one  year  after  the  recording  of  (he  decree  admitting  the 
will  to  probate:  except  that  nhen  the  person  enifiled  to  present  it 
is  then  nnder  a  disaliillty,  spi>cified  in  section  1*96  of  this  act,  the 
time  ot  such  a  disability  is  not  a  part  of  the  yoar  limited  in  this 
section,  unless  such  peraon  ahall  have  appeared  by  generni  or 
■peelnl  guardian  or  otherwise  on  said  proMle.  Bnt  this  siictlon 
does  not  affect  an  application  made  pursuaDt  to  subdivision  sixth 
of  section  two  thousand  four  hundred  and  eighty-one  ot  this 
act 

f    aa*».  OltatlOB    thereaii«n. 

A  petition,  presented  as  prescribed  In  the  last  two  sections, 
must  prny  that  the  citation  may  be  directed  to  the  executor,  or 
administrator  with  the  will  annexed;  to  all  the  devisees  and 
legatees  named  In  the  will:  and  lo  all  nther  nersona  who  were 
parties  to  the  special  proceeding  In  which  probate  was  granted. 
If  a  legntee  is  dead,  his  exei^ittor  or  administrntor  must  be  cited. 
if  one  has  been  appointed:  If  not.  such  persona  must  be  cited  as 
representing  him,  as  the  surrogate  designates  for  that  purpose. 
3  R.    B.    fl'     (  32   (2  Edm.  81). 

t  96V0.  ExecBtop,   etc,   to  anapend    vroceedlaas. 

After  service  upon  him  o(  a  citation,  Issued  as  prescribed  in 
the  last  three  sections,  the  eieciilor,  or  administrntor  with  the 
will  annexed,  must  suspend,  until  a  decree  is  made  upon  the 
petition,  all  proceedings  relnliiiir  to  the  estate:  except  for  the  re- 
eovppy  or  preservation  of  properly,  the  collection  and  payment 
of  dehts,  and  such  other  acts  as  he  is  expressly  allowed  to  pei^ 
form,  hr  en  cffder  of  the  surrogate,  nicde  opon  notice  to  the  pe- 
titioner. 

Id..  I  n. 
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1  msl.   Hesrtnr. 

Upon  the  return  of  the  citation,  the  surrogate  must  procv^d  to 
hear  the  altegatioDS  and  proofs  of  tbe  parties.  The  teBtimonj, 
takeu  upon  the  applicntion  for  probBte,  of  a  witncBs  who  is  dead, 
or  without  tbe  State,  or  who,  Biuce  bit<  teatimony  was  taken,  has 
become  a  lunatic,  or  otherwise  iDcompetent,  must  be  recei»ed  In 
evidence. 

2  K.  S.  ei.   H  3«  (Dd  38.  am'd  and  roniolltlated. 
I  aasa.  Deorec. 

If  the  Rdrrogate  decides  that  the  will  is  not  sufficiently  proTed 
to  be  the  last  will  of  tbe  testator,  or  is,  for  an;  reason,  invalid,  he 
must  mate  a  decree  revolting  the  probate  thereof;  otherwise,  he 
must  make  a  decree  coaGrmiDg  tbe  probate. 
Id,,  t  35,   mn'd. 


in  this  article,  the  surri^gaie  must  cause  notice  of  tbe  r 

to  bo   immediately   publtHhed,   for   three  successive  weeks,   in   a 
newspaper  published  ia  his  countj'. 
Id..  I  87.  im-d. 

(  mtSAa.  tAdded.  INftX)  aiu'd,  1880,  1M»7.]  DetemlalBK 
vulldKr  of  a  mil. 

.Iny  person  interested  as  deviHee,  legatee  or  vtberwise,  in  a  will 
or  codicil  admitted  to  probate  in  this  state,  as  provided  by  the 
code  of  civil  proeedure,  or  any  person  iutereBted  as  heir-at-law, 
next  uf  kin  or  otherwiae,  iu  any  estate,  any  portion  of  which  is 
dis[K)tied  of,  or  affected,  or  any  portion  of  wbiob  is  altenipted  to 
be  disposed  of,  or  affected,  by  n  will  or  codicil  admitted  to  probate 
iu  this  stale,  as  provided. by  thi'  code  of  civil  procedure,  witbiu 
two  years  prior  to  the  paHKuge  of  this  net.  or  nny  tieir-at-taw  or 
next  of  kin  of  the  testator  uiiiking  such  will,  may  cause  the  valid- 
ity or  invalidity  of  the  prulHile  thereof  to  be  determined  in  an  ac- 
iLoii  iu  the  supreme  (iiurt  for  llii'  county  in  which  auch  probate 
i\:ia  had.  All  the  ilevim-es.  !t'Eiitei'»  and  heirs  of  the  testator  and 
other  interested  iH>rsonH.  iiiciiidiDK  tbe  eseeular  or  odminiMrator, 
iiiuHt  be  parlies  to  the  action.    I.'ihhi  the  completion  of  service  of 


ix  l>egun  and  tlie  I'terk  then<of  hIiuII  forthwith  certify  to  the  clerk 
of  the  surrogate's  court  Iu  which  the  will  bus  iH-en  admitted  to 
proluite.  the  fact  tliat  nil  action  to  determine  tbe  validity  of  the 
pi'olinte  of  such  will  baa  been  •iiminenced,  and  on  receipt  of  siu-h 
cerlilicate  by  the  surriwute's  court,  the  surrogate  shall  forthwith 
rriinHuiit  to  the  court  in  which  ouch  action  has  been  begun  a  copy 
of  the  will,  leatimouy  and  nit  jMipcrs  relating  thereto,  and  n  copy  of 
the  iTi-iTPe  of  probate,  attaching  tlie  samt-  together,  and  certifying 
the  same  under  the  »enl  of  the  court.  Tbe  issne  of  the  plendlngs 
ill  !iiich  action  aball  Ih'  conlineil  to  the  question  of  whether  the 
wrifiuK  produced  is  or  ia  not  the  la»t  will  and  coilicil  of  the  les- 
lafnr.  or  either.  It  Hliall  l>e  (rieil  by  a  jury  and  a  verdict  thereon 
tiliail  bn  conclusire  as  to  the  real  or  |)ersoiiHl  property,  unless  n 
new  trial  he  granted  or  the  judgment  thereon  lie  rerersed  or 
vacated.  On  rlie  trial  of  such  issne  the  decree  of  the  surrogate 
ailiuittlog  the  will  or  codicil  to  probate  shall  be  iiriroa  facie  evi- 
dence of  the  due  sttestation,  execution  and  validity  of  such  will 
or  c-odicil.     A  certified  copy  of  the  testimony  of  such  of  the  wit- 
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nesses  examined  upou  the  probate,  as  are  out  of  the  Jutitdictloa 
j(  the  wmrt,  dead,  or  have  become  incompetent  since  the  probate, 
shall  be  admitted  In  evidence  on  the  trial.  The  part;  auatuiniug 
the  will  ahall  be  entitled  to  open  and  close  the  evidcuce  and  argu- 
utenl.  He  Bbaii  oEFer  tJie  will  in  probute  and  rest.  The  other 
party  shall  (hen  offer  his  evidence.  The  party  sustaining  the  will 
Hhall  then  offer  bis  other  evideoee  and  rebutting  testimony  may  be 
offered  as  in  other  cases.  If  ait  the  delendanls  make  defaull  in 
pleBding.  or  it  the  answers  served  In  said  action  raise  no  lesiieH, 
then  the  plaintiCT  may  enter  judgment  as  provided  in  article  two 
of  chapter  eleven  of  the  code  of  civil  procedure  iu  the  case  of 
similar  defaults  in  other  actions.  If  the  judgment  to  be  entered 
iu  an  actiixi  brought  under  this  section  is  that  the  writiue  pro- 
duced ia  the  last  will  and  codicil,  or  either  of  the  testator,  said 
judgment  shall  also  provide  that  all  parties  to  said  action,  and 
ali  persons  claiming  under  tbem  subsequently  to  the  conunence- 
ineut  of  the  aakl  action,  be  enjoined  rrom  brlngiuK  or  maintaining 
RDf  action  or  procecdiof;,  or  frnni  iulerpoaing  or  maintaining  a  de- 
fense iB  any  action  or  proceeding  based  uixin  a  claim  that  such 
writing  is  not  the  last  will  or  cixlicil,  or  either,  of  t^e  testator. 
Any  judgment  heretofore  entered  under  this  section  determining 
that  the  writing  produced  is  the  last  will  and  codicil,  or  either,  of 
the  testator,  shall,  upon  application  of  any  party  to  said  action. 
OP  any  pereon  claiming  through  ur  under  them,  and  upon  notice 
to  such  ueraouB  aK  the  court  at  special  term  shall  direct,  be 
•mended  by  such  court  so  as  to  enjoin  all  parties  to  natd  action, 
sad  all  persans  claiming  under  the  parlies  to  said  action  subse- 
nuently  to  the  commencement  thcri'of.  from  bringing  or  nialn- 
taluins  any  action  or  proceeding  impca<'hing  the  validity  of  the 
probale  of  the  xaid  will  and  corlicil.  or  either  of  (hem,  or  based 
npnn  n  claim  that  such  writing  ia  not  the  Inat  will  and  codicil,  or 
either,  of  the  testator,  and  from  setting  up  or  mnintalning  sneh 
inipeachnient  or  claiui  liy  way  of  answer  In  any  action  or  procifed- 
Ing,  When  final  juiifrraent  slinll  have  been  entered  in  such  action, 
a  COKT  thereof  shall  be  certified  and  transmitled  to  the  clerk  of 
the  anrrognte')!  court  in  which  such  will  whs  ndmltted  to  nrohate. 
The  action  brought  ns  herein  provided  shnll  be  commenced  within 
two  years  after  the  will  or  codicil  has  been  admitted  to  probate, 
hnt  persons  within  the  age  of  minority,  of  unsound  mind,  im- 
prisoned, or  absent  from  the  state,  may  bring  BQch  action  two 
years  after  such  disability  has  been  removed. 
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AATICLB  TUUID. 

I^^ibate  of  lieirship. 

i.  ClUUon;  'ippeannce  or  i»t«ii. 
I.'  Fetltlon  lo  YDOte  or  modUj  It. 


iblpL 


I  XeS4.  Heir,   etc.,  mar   Bppir   to   eatiibllsli   belnUp. 

Where  a  petBon,  aeieed  in  fee  of  real  property  withio  the  9tate, 
dies  Intestate,  or  without  liaving  devieed  his  real  property  to  me- 
cific  perBona,  his  hclra,  or  any  of  them,  or  any  pn^on  derinng 
title  {rom  or  through  tucb  heirs  or  any  of  them,  may  present  to 
the  BUtrogate'B  court  which  has  acquired  jurisdictioD  of  the  e«- 
tate,  or,  if  no  aarrogate'e  court  has  acquired  mich  JuriBdictlon,  then 
to  the  Burrogate'B  court  of  the  county  whore  the  real  property,  or 
any  fiart  thereof  is  aituatoij.  a  nritten  petition  duly  v^fled;  de- 
scribing the  real  property;  setting  forth  the  facts  upon  which  the 
jurisdiction  of  the  court  depends;  and  the  interest  or  share  of 
the  petitioner,  and  of  each  other  heir  of  the  decedent,  in  the  real 

Sropertr;  and  praying  for  a  decree  enfablisbliig  the  rlg-ht  of  tnher- 
:ance  thereto,  and  that  all  the  heirs  of  the  decedent  may  be 
cited  to  attend  the  probate  of  that  ri^ht.  Upon  the  preientatkm 
of  Buch  a  petition  the  aurrogale  must  issue  a  citation  accordingly. 

I  zess.  CttKtloB)  kpporaace  ot  peraona  Intercated. 

The  citation  must  Bet  forth  the  name  of  the  decedent  ana  of 
the  petitioner;  the  interest  or  share  which  the  petitioner  claims; 
and  a  brief  description  of  the  real  property.  Any  heir  of  the  de- 
cedent, who  has  not  been  cited,  may  neTerlhelpBS  appear  at  the 
hearlnir;  and  thereby  make  himself  a  party  to  the  sppcinl  proceed- 
ing. But  this  aectlou  does  not  Birpi"t  a  right  or  interest  of  Buci 
a  person,  unless  he  becomes  a  parly. 

aw  tl  XW.  2S1T,  2&1D  iPd  2S33.  ante. 

I  ZOBS.  'What  facta  to  b«  aaccrtalncdi  drerec  thercnpoa. 

Upon  the  return  of  tlic  citalinn,  the  surrogate  must  hear  the 
allegfttlonB  and  proofs  of  the  pBrties.  It  it  appears  that  there  is 
a  contest,  respecting  the  heirship  of  a  party,  or  respecting  the 
share  to  which  a  party  Is  entitled,  ns  an  heir  of  the  decedent, 
the  surrogate  must  dismiss  the  proceedings.  If  there  is  no  auch 
contest,  he  must  inquire  into  the  facts  and  clrcnmBtances  of  the 
case.  The  petitioner  must  establish,  by  satiKfadory  evidence,  the 
fact  of  the  decedent's  death:  the  place  of  his  residence  at  the 
time  of  his  death;  his  intestacy,  either  Benenilly.  or  as  to  the 
real  property  In  iinestinn:  the  number  of  heirs  entitled  to  inherit 
the  propertr  fo  qneetJon;  tlie  name,  age,  residence,  and  rdatioD' 

ship  to  the  deceiient.  of  enrh;  and  the  interest  nr  share  of  each  in 
the  property.  The  siirrofrHte.  where  these  facia  are  e«tabllsbed, 
must  mnke  a  decree,  describing  the  property,  and  declaring  tlat 
the  right  of  inheritance  thereto  has  been  estnbllBhed  to  hie  satia- 
faction,  in  accordance  with  the  facta,  which  must  be  redted  in  tbo 

U  ISTS,  eh.  IKU,  li  1  and  S,  im'd;  I..  18T4,  ch.  127  (S  Edm.  9»1). 
T40 
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I  a«S7.  Decree   to  be  recorded)   effect   tbeveot. 

Au  exemplified  cop;  of  a  decree,  made  ae  prescribed  in  the  last 
•ection,  and  ot  the  proofB  taken  thereupon,  ma;  be  recorded  in 
the  office  of  the  clerk,  or  ot  the  register,  as  the  case  requiree,  o( 
eacli  couuiy  in  which  the  real  property  ia  situated,  as  pieacribed 
by  law  for  recordiag  a  deed,  and,  from  the  time  when  the  exeoi' 
DlificallonB  are  bo  recorded,  the  decree,  or  the  record  thereof,  la 
preBUmptlve  evidence  of  the  facta  bo  declared  to  be  eatabliBhed 
thereby. 
I>.  1£TS,    cti.  BOZ.  H  1  and  S,  am'di  L.  1ST4,  ch.  127  (9  Edm.  Sei]. 

I  SeS8.   pclltlon  to  vacate  or  modlfr  It. 

Any  person,  other  than  a  party  to  a  special  proceediog,  ioBti- 
tuted  as  prescribed  in  this  article,  or  the  hdr,  devisee,  or  aaaignec 
of  such  a  party,  may,  at  any  time  within  ten  years  after  a  decree 
establishing  the  right  of  inheritance  is  made  thereio,  present  to 
the  court  a  written  pptitiou,  duly  verified,  showing  that  he  has  a 
right,  title,  or  interest  In  the  real  property,  or  a  i>art  thereof,  whldi 
ia  injuriouBly  affected  by  the  decree;  stating  that  the  decree  ii 
erroneous  in  some  material  particular,  BpeciHed  therein;  and 
praying  that  the  decree  may  be  set  aside  or  mtrdiGed  in  that  Mr- 
ticular,  and  that  all  the  peraooB,  whose  heirship  was  established 
by  the  decree,  may  be  cited  to  show  canae.  why  the  prayer  ot 
the  petition  should  not  be  granted.  If  an  heir  has  since  died,  or 
baa  conveyed  the  share  or  interest  so  established,  by  a  deed  duly 
recorded  In  the  county,  the  petition  must  state  that  fact:  and 
must  prsy  that  the  pergons  who  have  succeeded  to  his  intereet, 
may  be  also  cited.  Upon  the  presentation  of  such  a  petition,  the 
■nrrogate  miiat  iHsne  a  citation  accordingly. 

I  MSB.   Id.)  when  Branted. 

Where  a  petition  is  presented  as  preacrlbed  the  Inst  sec- 
aon,  and  it  appears,  upon  the  hearing,  that,  if  the  petitioner,  or 
bis  ancestor,  testator,  or  grantor,  had  been  a  party  to  the  apedal 
proceeding,  the  decree  or  a  part  thereof  could  not  have  been 
legally  made,  ss  prescribed  in  this  article,  the  surrogate  must  va- 
cate or  modify  the  decree  accordingly.  An  exemplified  copy  of  the 
decree  or  order,  so  vncaling  or  moditjing  the  original  decree,  may 
be  recorded  in  the  office  of  any  clerfe  or  register,  where  a  copy  ot 
the  orlglaal  decree  waa  recorded. 
T41 
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ABTIOLG  FOURTH. 

Orant  of  letUrt  of  admiuMtratioH. 

ate.  Xta.  miMiratltlMlto  letten  of  idmlnlitntkui. 
M81.  PerjDDI  Ineami>etMit  to  recelTe  lalter*. 
aee2.  AppUcutlou  rur  Ictteti. 
3063.  CltilluDii  imceediugi  ui»d  retura  tbereof. 


.    2869,  ru^lf^Bdmlnislrilo"  of  mnji  '«nntr. 

I   !t«ev.  {Am'd,  l«a4,    1H»T.]      When   «ntltl«l    i 


AdmiuiBtratiou  in  I'aitQ  of  intestacy  must  be  grantPd  to  the 
rt-latJvm  of  the  deiiHined  eutitled  to  succeed  to  his  personal  prop- 
erty, who  will  accrpl  the  same,  In  the  following  order: 

1.  To  the  GurviriuK  huHband  or  wife. 

•2.  To  the  ehildreu. 

3.  To  the  father. 

4.  To  the  motlicr. 

5.  To  the  brothers. 
a.  To  the  Histen. 

7.  To  the  graadebildreu. 

tj.  Tu  any  other  next  of  kin  entitled  lo  share  in  the  distribution 
of  the  estate. 

0.  Tu  an  executor  or  a  dm  Lais  ira  tor  of  s  sole  legatee  named  In  a 
will,  ivhereby  the  whole  estate  is  devised  to  such  deeeaBcd  sole 
li«ft((f. 

If  a  perHuu  entitled  is  n  minor.  adniinistratioD  mnat  be  granted 
lo  his  Biiurdian,  i(  eiinipetent,  in  iirefereiice  lo  creditors  or  o^er 
persons.  If  no  rehtive,  ;)r  Eiiardfan  of  a  minor  relative,  win  ae- 
et'iit  the  aanic,  the  ll'lfers  must  lie  grnnteil  to  the  creditors  of  the 
deeiTiHeil:  the  cniiitor  first  npiilyintr,  if  otherwise  comiwtent.  to  be 
eiilitled  lo  iirefereiiee.  If  no  enilitor  a|>iilics.  the  letlers  must  be 
srriiiteil  to  any  other  iiorsoii  or  i»rsons  leinilly  eoiiipi'teut.  Letters 
I''  ad  mi  uist  ration  slinll  niso  be  granted  to  an  executor  or  adminis- 
ti'ator  at  a  deeeiised  iMTiion  nniueU  as  sole  leuati-e  in  a  wili.  The 
luiliti.t  aduiinisrrnlor  in  llie  city  of  N'ew  York  has  prefereuce  after 
the  next  of  kin  anil  after  an  executor  or  administrator  of  a  Hole 
legatee  uiinieil  iu  a  will  ttlierpl>y  (he  whole  estate  is  devised  to 
sueh  deceaseil  sole  leffntee  over  creditors  and  all  other  persons. 
In  otlicr  conutiett.  the  euunty  treasnrer  shall  have  preference  next 
afier  I'riililors  over  all  other  jiersons.  If  several  persons  of  the 
same  de|.'tiei>  of  kindred  to  the  intestate  are  entitled  to  administra- 
lioii.  they  nmnt  l)e  iiri'ferred  In  the  followlus  order:  First,  men  to 
.■n:  Hi-i-ond.  relatives  of  the  whole  blond  to  those  of  the  half 
:  tliinl.  iiniuarrifil  women  to  nmrried.  It  there  are  scvvral 
persons  e<iiia1ly  euf  itliil  to  administration,  the  siirrotrate  may  itrant 
letters  to  one  or  more  of  sneli  |H>rsoni<.  and  ndministratlon  may  be 
Kranled  to  one  or  more  oiiniH'teut  i>ersons,  nlthi)Hch  not  entitled  to 
the  same,  with  the  consent  of  the  |>er»in  entitled  to  be  joined  with 
Biieh  person  or  persons:  which  consent  must  be  in  writing,  and 
filed  In  the  office  of  the  swrrottate.  If  a  survivins  hnsband  doeH 
not  take  out  letterx  of  administration  on  the  estate  of  bis  de- 
i-eased  wife,  he  is  presumed  to  hare  assets  in  his  hands  sufficient 
to  satisfy  her  debts,  and  is  liable  therefor.  A  husband  la  liable  hb 
adminlRtrator  for  the  debts  of  his  wife  only  to  the  extent  of  the 
7^». 


woiiu-n; 
IiIo-hT:  I 
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MKtB  received  bj  him,  If  he  dies  Ie«TlDC  any  aneta  of  bis  wife 
iinBdministered,  eic«pt  as  otherwise  proyided  by  law,  they  pass  to 
his  eiLtcutors  or  adminiBtrBtors  as  port  of  his  persuoal  properly, 
hut  are  liable  for  her  debts  in  pteferejice  to  the  treditors  o(  the 
huBtuLDd.  If,  Id  an  action,  brought  or  about  to  be  brought,  the 
intestate;  if  liring,  would  be  a  proper  party  thereto,  any  parly  to 
such  aotion.  Interested  ia  the  subjeet  thereof,  may  apply  to  the 
aiirrogate'B  court  for  the  jtrauting  of  letters  of  admiuistrstiou  to 
hiioself,  or  some  other  qualified  person,  and  upon  the  jurisdictional 
farts  being  satiBtacloriJy  ihown,  and  no  relative,  or  guardian  of 
a  minor  relatiTe,  and  no  creditor,  county  treasurer  or  public  ad- 
mmiHtrator  consenting  to  such  administratioa,  some  legally  com- 
petent persm  must  be  appointed  admiaiitrator. 

L.nN,(Ik.im;L.M7.<A.  m.    iBtffsctAlir.  I,1WT. 
I    2esi.   [Am'd,    ISOS.]    Peraons    iBoOBpetent    to    reeelTs 

Letters  ot  administration  shall  not  tip  granted  to  a  person  con- 
victed of  an  infamous  crime,  nor  to  any  one  incapable  by  law  of 
making  a  eontract,  nor  to  person  not  a  citizen  of  the  United 
Slatea,  unless  he  is  a  resident  of  the  state,  nor  to  a  person  under 
twenty-one  years  of  age,  or  who  is  adjudged  Incompetent  by  tha 
■nrrogate  to  execute  the  duties  of  anch  trust  by  reasoik  of  drunV 
enneM,  improvidence  or  want  of  understanding. 
L.  ims,  cb.  8M. 
.     I  2662.    [Am'd,   ISftS.]    AitvlIe«tlo>   for  leltcn. 

A  person  entitled  absolutely  or  contingently,  to  administratios 
on  the  estate  of  an  Intestate,  may  present  to  tne  lurrogate's  court 
baring  Jurisdiction,  a  written  petition,  duly  verified,  praying  for 
*  decree  awarding  letters  of  ad  ministration,  either  to  him,  or  to 
inch  other  perwn  or  peraone,  having  a  prior  right,  aa  ia  entitled 
thereto,  w  in  the  alternative,  ss  the  petitioner  electa,  and  If 
necessary,  that  the  persons  required  to  be  cited,  as  prescribed  in 
the  nest  section,  be  cited  to  show  cause  why  such  a  decree  should 
not  be  made.  The  petition  must  set  forth  the  petitioner's  title; 
the  facta  on  which  the  Jurisdiction  of  the  court  to  grant  letters 
of  administrDlio-i  npou  the  estate  depends:  and  the  namee  ot 
the  huaband  tr  wife,  if  any,  and  of  the  next  of  kin  of  the 
decedent,  ?■>  far  as  they  are  known  to  the  petitioner,  or  can  be 
Bacertained  by  him  with  due  diligence.  A  citation  shall  not  be 
bsued.  and  a  decree  ahall  not  he  '.aade,  ■/here  a  citation  Ih  not 
npceflcory,  nntfl  the  petitioner  presnmptlvely  proves,  by  afflda-vit 
or  otherwise,  to  the  satisfaction  of  the  sorrognte.  the  eilsteace 
of  all  the  jurlndlctionnl  facts,  and  partlcolarly  that  the  decedent 
left  no  will.  For  the  purpose  of  the  inqniry  touching  any  of 
tbene  matters,  the  aurrognte  may  lamie  a  subpoena,  requiring  any 
person  to  attend  and  be  examined  es  a  witness. 

1  MUm.  lAa-d.  18&S.1     CIlBtlanst  FroeeedlBKi  upon  rrlurn 

Every  person,  being  a  resident  of  tbe  State,  who  haa  a  right  to 
administration,  prior  or  equal  to  that  of  the  i>e1itioner,  aud  who 
has  not  renouni'ed,  munt  be  cited  iit>on  a  petition  (or  letters  of  ad- 
ministration. The  sarrogate  ma..',  in  his  dixeretion.  isauo  n  cita- 
tion to  non-realdenta.  or  those  who  have  renounced,  or  to  uuy  or 
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all  other  personH  interested  in  the  es 

to  die,    Wliere  it  \a  not  neoessary  l_ ,   ^ ,  _  

grnntinE  to  the  petitioner  letters,  may  be  made  on  presentation  of 
the  petlliun.  Where  the  Hiirrui^ate  ia  unuUe  to  ascertsiu,  to  hla 
Batififactiou,  whether  the  det-edeut  left,  survivinif  him,  any  person 
entitled  to  Hucceed  to  his  estate,  a  citation  mast  be  issued  directed 
generally  lo  all  creditors  of,  and  perHonn  interpsted  in  the  extHte. 
and  alfO  to  the  attorney -general,  and  the  publie  administrator  at 
the  proper  county,  requiring  them  lo  show  tause  why  adminiHtra- 
tion  should  not  be  granted  to  the  petitioner.  Any  pcrtton  who  has 
a  right  to  admlnlstratioii,  prior  or  equal  to  that  of  the  petitioner, 
may  renounce  his  right  liy  a  written  instrnment,  acknowledged  or 
proved  and  certified  in  like  manner  as  a  deed  lo  be  recorded  in 
the  county,  or  otherwhie  ijroved  to-tiie  sstiatactlon  of  the  Burro- 
(^le:  which  must  be  filed  in  the  surrogate's  office.  Where  a  cita- 
tion is  issued,  any  iTcdilur  of  the  decedent,  or  uny  persou  inlcr- 
ented  in  the  personut  estate,  although  not  eiied,  may  appear  and 
make  himself  a  party  to  the  Hpe<'ial  proceeding,  in  like  laaoner 
and  with  like  effect,  as  a  devisee  or  legatee,  irho  ia  not  cited  ua 
an  application  for  probate.  On  the  return  of  a  fitatioii,  issned  ax 
prescribed  in  this  article,  the  surrogate  must  make  aucn  a  decree 
in  the  premises  as  justice  requires.  The  decree  may  award  ad- 
ministration to  any  party  to  the  special  proceeding  who  sppeara 
to  be  entitled  thereto.  The  aurrogate,  in  his  discretion,  may 
award  administration  without  a  personal  examination  of  ttt«  per' 
son  to  wboui  it  is  awarded. 

L.  1993.  ch.  mt. 

I  •MIU4.  [Am'd,  IHOa.]     Ad  ml  Bint  r«  tor's  bond. 

A  person  appointed  ailiuinistrati>r,  before  letters  are  issued  to 
him.  must  file  his  official  oath,  execute  to  the  people  of  tltc 
State,  and  file  with  the  surrogate,  the  joint  and  several  lH>nd 
of  himself  and  two  or  more  aurelios.  iu  a  i>eualty  fiied  by  the 
surrogate,  not  less  than  twice  the  value  of  the  personal  property 
of  whirh  the  deceilent  died  possessed  and  of  the  probable  amount 
to  be  recovered  by  reason  of  nuy  right  of  action,  granted  to  an 
esecutor  or  administrator,  by  special  provision  of  law.  The  sum 
to  be  fixe<i  as  the  amount  of  the  penult)'  must  be  aacertaiued 
bv  the  surrogate,  by  the  examination  on  oath  of  the  applicant 
or  any  other  person,  or  otherwlHc,  as  the  surrogate  thinks  pro|>er. 
The  bond  niUMt  be  conditioned  that  the  administrator  will  taitb- 
fullv  diKi'harge  the  trust  reiiosed  in  him  as  such  and  obey  all 
lawful  decrees  and  orders  of  the  surrogate's  court  timching  tie 
administration  of  tlie  estalc  cunimittwl  to  him.  But  where  a 
right  of  actitiu  i»  granted  to  an  exei-iitor  or  administrator  by 
special  provision  of  law,  if  it  appears  to  be  impracticable  to  ^ve 
a  bond  BUfB<'ieut  to  cover  the  probable  amount  to  be  recovered, 
the  surrogate  may.  iu  his  discretion,  accept  modihed  security, 
and  issue  letters  limited  to  the  pnwecution  of  such  action,  but 
restraining  the  esecntor  or  admin  istrn  tor  from  a  compromise  of 
the  action,  and  the  enforcement  of  any  judgment  recoTcred 
therein,  until  the  further  order  of  the  surrogate  on  additional 
(nrther  satisfactory  security.  In  cases  where  nil  the  next  of  kin 
to  the  Intestate  consent  the  penally  of  the  bond  need  not  exceed 
double  the  amoimt  of  the  claims  of  the  creditors,  against  the  ea- 
tate,  presented  to  tlie  surrogate,  pursuant  to  a  notice  to  be  pub- 
lished twice  a  week  for  four  weeks  ir  ■'•-  -">-'"'  <=.-. ~-^ 

^  two  newBpajters  published  in  the 
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a  week  lor  lour  weeks  ia  two  aewspapers  pubiisbed  lu  the 
county  where  the  iulestnte  uuuully  reaided,  aud  in  the  couuty 
wbere  he  died,  recitiug  an  iuieuiion  to  uwilj*  for  letters  under 
this  provision,  and  nolifying  creditors  to  preHent  their  cluims  to 
the  surrogate  on  or  before  a  day  to  be  fixed  in  such  aotice,  which 
shsli  be  at  least  thirty  days  after  the  first  publication  thereof; 
but  DO  bond  ao  siren  shall  be  for  less  thau  fire  tboaaaDd  dollars: 
snd  such  bond  may  l>«  inrreaBed  b;  order  of  the  surrogate  for 
cause  shown,  Fendios  such  applicatioo.  no  temporary  adminis- 
trator shall  be  appointed,  except  on  petition  of  sucn  next  of  kin. 
L.  IML  A.  aw. 

i  IMMIS.  [Am*<,  1893.1  n'hrn  oonntr  IrrssBrer  to  be  n- 
oflflo  ^nblfe  AdiAltilHtrator, 

The  county  treaHorer  of  each  county,  except  New  York  and 
Kings,  by  rirtue  of  his  office,  has  authority  to  collect  and  take 
charge  of  the  aanets  of  every  person  dyiog  intestate,  amounting 
to  ODe  hundred  dollars  or  more,  on  which  letters  of  administration 
mte  not  granted,  in  the  following  cases; 

1.  Wheu  Bueh  persons  leave  aHsetH  in  the  county  of  the  treaa- 
orer  and  there  ia  no  widow  or  relative  in  the  county  entitled  or 
competent  to  take  letters  of  administration  ou  the  estate. 

2.  When  asaets  of  any  such  person,  after  his  death,  come  into 
tbe  county  of  the  treasurer  and  there  is  no  person  in  the  I'Oiinty 
entitled  and  competent  to  take  ad  mini  at  ration  of  the  estate. 

In  such  caaes  intcstitcy  ia  presumed  until  a  will  is  proved  and 
letters  testamentary  issued  tnereon.  For  the  purpose  of  collect- 
ing and  prca.'rriug  such  estates,  ibe  county  treasurer  may  main- 
tain suits  in  his  name  of  office,  and  without  any  other  aiitbority, 
in  the  aamc  manner  as  an  executor  may  by  law.  If  there  in  a 
widow  or  relative  of  such  intestate  entitled  to  administration  un 
his  estate  In  the  county,  and  iC  due  proof  is  made  to  the  aurro- 

Sate  in  the  county  that  there  are  creditora  or  relntives  of  the 
eceased.  residing  more  than  one  hundred  miles  distant  from 
the  residence  of  the  surroKiite,  who  are  interested  in  the  dis- 
tribution of  the  estate,  and  that  the  effects  of  tbe  deceased  ere 
In  danger  of  waste  or  embejialement,  be  may  grant  an  order  to 
the  treasurer  ol  the  county,  authoriiing  him  to  .seize  and  secure 
the  said  effecta.  or  any  part  thereof,  which  order  shall  rest  In 
bim  all  the  powers  given  in  this  section.  When  any  county  treas- 
urer is  authorized,  pursuant  to  the  provisions  of  this  section,  to 
talie  charge  of  any  propertr  of  an  inlestatp,  he  shall  have  th"! 
same  powers  and  l>e  entitleil  to  take  the  same  proceedlnRs  which 
an  administrator  of  the  estate  of  a  deceased  person  may  have 
or  be  entitled  to  take,  for  the  discovery  of  any  property  of  the 
intestate  which  may  bi-  concealed  or  withheld,  and  for  the  sale 
of  any  that  may  be  perishable:  and  to  cause  an  inrentorj-  of  the 
property  of  the  intestate  to  be  made  by  appraisers  Bpixinitiil  by 
the  Burrogale,  executed  by  the  county  treaHnn>r  and  filed  willi  the 
surrogate.  Such  Inrenlory  shall  be  returned  to  the  surrogate 
within  ten  doys  after  the  county  treasurer  takes  eharge  of  such 
property;  and  the  time  for  making  the  return  may.  for  good  cause 
shown,  be  extended  by  the  aurrogate  ten  days  longer.  If  the 
county  treasurer  neglects  to  make  the  rettini  within  the  time 
prescribed,  he  shall  forfeit  the  sum  of  five  hundred  dollars,  to 
be  sued  for  and  recovered  by  the  county  superintendent  of  the 
poor,  for  the  use  of  the  poor  of  the  county,  and  alao  forfeit  his 
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has  lurisdictiou. 

f  SMW6.  [AM'd,  IS88.]  B*B«)  l«tt*n(  of  admlnlatrstlON  KBd 
PFO«e«dtBVB  thereoa. 

When  the  iDTentory  is  returned,  the  eoantr  treatiDrer  must  give 
the  bund  required  by  law  to  be  given  by  a  teoiporury  adininis-- 
'     '  I  appointed  by  a  surrogate,  with  s     ' 


aud  preserve  the  estate  of  the  deoeaxcd.  The  surrogale 
immediately  thereafter  eause  notice  thiTL-of  to  be  publiuhed  ud<« 
in  each  week  for  three  monthH,  in  a  uewKpaper  printed  fn  hix 
eoiiuty.  flud  in  the  oflleiat  State  paper,  reiiniring  all  pemous  claim- 
ing a  ripht  tu  administer  on  such  estate  to  amwnr  and  iuteriHjse 
such  claim  before  the  surrogate  within  a  certain  time  to  be  thcreiu 
apecilied,  not  leiia  tbau  sii  mouths  after  the  first  publlcatiou  of 
such  notice  in  the  ufficlnl  State  paper.  If  before  such  time  any 
person  entitled  tu  administer  appears  and  claiinx  the  same,  the 
surrogate  must  cause  ten  days'  notice  of  such  claim  to  be  serveil 
on  the  county  treasurer  and  may,  nt  the  expiration  ot  such  liue, 
grant  letters  to  such  persons  unless  it  appear  that  he  is  not 
entitled  thereto;  and  thereon  the  publication  of  the  notice  must 
be  discontinued.  At  the  time  appointed,  If  letters  have  not  been 
previously  granted,  any  person  entitled  to  adminiRtration  on  such 
estate  and  duly  qualified  and  competent,  who  appears  and  claims 
the  same,  shaJl  be  entitled  to  letters  testamentary  or  of  adminis- 
tration, aa  the  I'use  way  be.  On  the  granting  of  such  letters, 
all  control  and  authority  of  the  county  treasurer  over  the  estate 
ot  the  deceased  cense,  and  be  must  deliver  all  the  aiwets  la  bis 
hands  to  the  person  so  ap^inted  after  deducting  Iherefroiii  the 
expeiiseK  incurred  in  securing  aud  preserving  the  assets,  in  ob- 
taining letters,  and  publieblng  the  notice  herein  required,  aud  a 
n^asonilble  compensation  fur  his  i>ervi<'es  not  exce<MjiuE  three  dol- 
lars (or  each  day  necessarily  employed,  tu  be  allowed  and  taxed 
li.v  the  surrognie  on  the  oath  of  the  county  ireasuret.  If  letters 
testamentary  or  ot  admiiiist ration  be  not  granted  by  Uie  surro' 
gate  to  any  person  qt  or  before  the  expiration  of  the  lime  spccf- 
fitHl  in  the  notice  then  unlcsR  it  appear  that  such  letters  have 
already  Ihi-ii  granttil  by  suuie  other  suri-iit!ate.  the  surrogate 
must  grant  letters  of  a dniinist ration  thereon  to  the  I'ounty  treas- 
urer ax  in  other  cases,  on  receiving  the  like  bond,  with  the  like 
surelie:',  and  in  Ihe  like  penalty,  as  admin istru tors  are  retiuired 
to  give.  The  county  treasuriT  must  accept  of  such  letters  aud 
give  the  bond  above  required.  Such  lettem  and  the  record  thereof 
and  a  transcript  of  such  record,  duly  certified,  are  conclusive 
evidence  of  the  authority  of  the  eount.v  trenNurer  in  all  cnseH  in 
which  the  surrogate  has  jurisdiction  under  this  article.  The  sur- 
rogate must  iramediutely  transmit  to  the  comptroller  a  certified 
copy  ot  all  such  letters  granled  by  him  to  the  county  treasurer, 
the  expense  ot  which  mnst  be  paid  to  hiiii  out  of  the  State  treas- 
ury, on  the  warrant  ot  the  comptroller,  t'ntil  letters  of  adminlii- 
tratlon  be  granted,  Ihe  county  treasurer  shall  not  proceed  further 
in  the  administration  of  any  estate  than  to  nay  the  funeral 
'    "         "     -    ■  ■---    --   jgi[^  poBsessioli  oif 
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and  secure  bis  effects,  to  sell  such  thereof  as  are  periahnble  and 
to  detrar  the  expenses  of  tbv  ijroceediaKa  required  br  law. 
U.  isae,  eb.  mi. 

I  aaOJ.    [Arn'd,    ISftS.)      Whra   sntborltr    of   eonntr   trrlm- 

The  powera  and  anChority  of  the  connty  treHstirer  in  relstion 
lu  the  estate  of  a  doceSKed   [leraun'^hnl]   lie  BiiiM.'rseded: 

1.  By  the  production  of  letters  testamentary  granted  before  or 
siibaequently  to  hiH  befoming  vested  witti  the  authority  of  an 
ad  mi  mat  ra  tor  on  the  same  estate, 

-^.  Bv  the  prodiK'tiuD  of  letters  of  administration  xranted  to 
any  other  peiwin  on  the  Bnnie  entale  before  the  county  treasurer 
became  vested  with  the  poveni  of  an  administrator  thereon. 

3.  By  the  prodortion  of  letters  of  od  minis  [ration  issued  by  the 
surrogate  of  a  county  in  this  Slate  of  which  the  dcceaw>d  wbs  a 
resident  at  the  time  of  bis  death,  granted  after  tlie  c<iUDty  trean- 
arer  became  vested  ivith  the  powers  of  au  administrator  on  the 
estate  ot  such  deceased. 

Wb»)  his  authority  is  io  superseded,  he  must  deliver  to  the 
executor  or  adDiiniatrator  produciiiK  such  tetters,  alt  the  OMiets 
of  the  de<-eaHed  in  hia  hands,  after  deducting  therefrom  the 
allowance  for  his  fierriees  and  the  expenneB  incurred  to  be  taxed 
and  allowed  by  the  surrogate.  All  nets  done  by  him  in  good 
faith  previons  to  the  time  when  his  anlhority  shall  be  superseded 
shall  be  valid.  All  suits  conimenred  by  him  may  be  continued 
by  and  in  the  name  of  the  exccntor  or  administrator  who  suc- 
ceeds him  in  the  administration  of  the  estate  in  relation  to  which 
the  suit  may  be  brought. 
L.  ISW  ch,  m. 

g  24WS.  [Am'd,  IRSn.)  Powers  und  prooeeatnii:*  at  eonnty 
treannrer  >■  adunlnlKtratori  parnrnts  into  State  Irenanrr. 

Ou  receiving  letters  of  adiuiniatration,  the  county  treasurer 
aha"  be  vested  with  all  the  powera  and  rights  of  other  admin- 
istrators, and  subie<'t  to  the  same  duties  and  obligations,  except 
as  herein  otherwise  prurideil.  He  mnat  aci-onut  and  may  be  cum- 
E>e41ed  to  account  Id  the  suroe  manner  as  other  administrators, 
and  proceedings  for  such  accoimting  may  be  had  at  the  instance 
of  any  person  interested,  or  of  the  attorney-general  or  the  comp- 
troller. He  must  lie  allowed  on  the  settlement  of  his  aeiiiunts 
for  his  expenses  as  other  admintstrntors,  and  for  his  servli'cs 
doiible  the  cummisHions  allnweil  thciu  by  low.  The  residue  .if 
any  moneys  in  hin  hands  tnust  he  paid  into  the  treasury  of  the 
state  for  the  benefit  of'the  persons  entitled  to  rec<'ive  the  wiine. 
Me  must  exhibit  to  the  comptroller  annuully,  at  the  time  of 
rendering  his  account  of  taxes,  n  verified  Htatenient  of  ull  moneys 
received  by  him  for  commissions,  services  otid  expenses,  aiul  the 
total  amonnt  of  his  receipts  and  expenditures  in  each  case  in 
which  he  has  taken  charge  of  and  cHil1ect<-d  any  effects,  or  in 
which  he  has  administered  on  any  estate  during  the  preeeiliuR 
year,  with  the  name  of  the  deceased,  his  place  of  residence  at 
the  time  of  his  death,  if  known,  and  the  ptnce  from  which  he 
came,  if  he  was  not  a  resident  of  the  State  at  the  time  of  hi.s 
death.  A  copy  uf  such  statement  must  be  published  once  a  week 
for  three  weeks  in  a  paper  printed  in  the  count.v  ami  In  the  oiBcial 
State  paper,  the  expense  ot  which  may  be  retained  by  him  ont 
Ot  anj  balance  in  his  hands  payable  iuto  the  State  treasury.  For 
747 
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a  negl^rt  to  comply  with  this  proviaion,  he  forfeiu  oue  bundred 
dollurs  to  the  people  uf  the  State,  to  be  rseovered  by  the  ottoniey- 
1.   yjij   ^^^^  eoiii  lit  roller  shall  Bive  notice   to  the   attornej- 


1  XUa».     [Am'4,     1893.]       Fnblle    adKlnUtrator    ol     KIbkb 

The  BUtTOgate  oC  the  county  of  Kings  and  the  county  treanurer 
of  Buch  county  may  appoiut  a  public  admiuistrator  of  the  county 
to  hold  office  for  the  term  of  live  yean  unleHtt  aoouer  removed 
for  cause.  Before  entering  on  the  dutieH  of  his  omi-e,  he  muxt 
take  and  HUbscribe  before  the  county  cierk  or  county  Judge  of 
the  county,  or  a  juHtice  of  the  supreme  court,  the  constitutional 
oath  of  office,  and  execute  a  bond  wiib  sureties  to  be  approved 
by  a  justice  of  the  supreme  court,  or  such  county  judtte.  to  the 
couDty  o(  KlUBH,  in  the  penal  sum  of  fifty  thousand  dollurs, 
conditioned  for  the  faithful  discharge  of  alt  the  duties  of  his 
office,  and  that  he  will  fully  and  correctly  account  for  and  pay 
OTcr  all  moueys  and  property  that  may  come  into  his  hands  na 
such  public  administrator,  according  to  law,  which  bond  must 
be  tiled  with  the  clerk  of  the  county.  He  shall  be  entitled  to 
retain  from  all  moDcys  or  property  of  any  intestate  that  come 
into  bis  hand>".  after  deduetinf-  all  actual  and  necessBry  .espenne», 
the  same  commlssious  as  arc  now  allowed  b.T  law  to  executors 
or  administrators,  but  he  shall  receive  no  salary  for  his  services. 
He  shall  have  the  prior  right  and  authority  to  collect,  take 
charge  of  and  administer  upon  the  goods,  chattels,  perxonal  prop- 
erty and  debts  of  perRons  dying  intestate,  aud  for  that  purixwe 
to  maintain  suits,  as  luch  public  administrator,  as  any  executor 
or  administrator  might  by  law,  in  the  followiug  canes: 

1,  Whenerer  such  person  dies  leiving  any  assets  or  effects  in 
the  county  of  Kings,  and  there  is  no  widow,  husband  or  next 
Ot  kin  entitled  to  a  distributive  share  in  the  estate  of  such  intes- 
tate, resident  in  the  State,  entitled,  competent  or  willing  to  take 
out  letters  of  administration  on  such  estate. 

2.  Whenever  assets  or  effects  of  any  person  dying  intestate, 
after  his  death,  come  into  the  county  of  Kings,  and  there  is  no 
such  person  entitled,  competent  or  willing  to  take  administration 
of  the  estate.  In  such  cases  intestacy  Is  presumed  until  a  will 
is  proved  and  letters  testameutary  issued  thereon. 

All  provisions  of  law,  conferring  Jurisdiction,  autbori'v  or 
power  on,  or  otherwise  relating  to.  the  office  of  public  aflmlti- 
istrotor  of  the  city  of  New  York  and  to  the  office  of  public 
administrator  in  the  several  counties  of  the  State,  so  far  as  appli- 
cable, apply  to  and  are  conferred  on  the  office  hereby  createtl. 
The  surrogate  of  the  county  of  Kings,  in  cases  where  now  au- 
thorized by  law  to  issue  letters  of  tempomry  administration,  may. 
in  his  discretion,  issue  letters  of  temporary  administration  to 
such  administrator  without  further  security  than  required  by  this 
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Od  the  apptieation  of  a  croiiitor,  or  a  person  interested  Id  tbe 
eitate,  the  Hurrogate  may,  in  his  discretion,  issue  to  one  or  more 
peraons,  comjieteiit  and  <iualified  tif  serve  sh  executors,  letters  of 
temporar;  admiDistrRCion,  la  either  of  the  following  ^'aaes: 

1.  When  for  any  ranse.  delay  nereafariiy  occnrs  in  the  grnnling 
of  lettera  testamentary  or  lettera  of  ndminiatration,  or  in  probit- 
loc  a  wiU. 

2.  Where  a  person,  of  whose  estate  the  surrogate  wonld  have 
jnrisdWion,  If  he  was  shown  to  ba  dead,  disappearR  or  is  mlaainic. 
BO  that,  after  dillRent  search,  his  abode  cannot  be  ascertained, 
and  under  circumstances  which  afford  reasonable  ground  to  be- 
lieve either  that  he  Is  dead,  or  that  he  bas  hecom(>  n  1un:itte,  or 
that  he  haa  been  accreted,  confined,  or  othprwfse  unlawfully  made 
away  with;  and  the  appointment  of  a  temporary  adminlslrator 
Is  necessary  for  the  protection  rrf  hi-<  property,  and  the  rights  of 
creditors  or  of  thowe  who  will  he  interested  in  the  estate,  if  It 
Ib  found  that  he  is  dead.  Ad  aptwintment  of  a  temporary  admin- 
iBtrator,  In  a  case  specified  in  snbdiri^iion  first  must  he  made  hv 
■&  order.  At  least  ten  days'  notice  of  the  application  for  such 
an  order  must  be  given  to  each  party  to  the  proceeding  who  has 
appeared,  unless  the  surrogate  is  satisfied  by  proof  that  the  .safety 
of  the  estate  requires  the  notice  to  be  shortened.  In  which  case  he 
may  shorten  the  time  of  setT-ice  to  not  less  than  two  days.  Ap- 
plication for  such  an  appointment,  in  a  case  specified  in  siibdl- 
Tielon  second,  must  he  made  by  |>c>litlon.  in  like  manner  as  where 
an  application  is  made  for  administration  in  ease  of  intestacy; 
and  the  proceedings  are  the  same  as  prescribed  in  article  fourth 
of  this  title,  relating  to  such  last  mentioned  application.  Such 
an  application  for  the  appointment  of  a  temporary  administrntnr 
may  also  be  made,  with  like  effect,  and  in  like  manner,  as  if  made 
by  a  creditor,  by  the  county  treasurer  of  the  county  where  the 
perron,  whose  estate  ia  in  <inesllon,  Inst  resided;  or.  If  he  was  not 
a  resident  of  the  state,  of  the  county  where  any  of  hia  propiTty, 
feal  or  per)>onal.  is  situated.  A  temporary  administrator  miiMt 
qnalify,  as  prescribed  in  article  fourth  ot  thia  title,  with  respect 

>  fleet  Srpl.  1,  IMt. 
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I  a«71.   [Apparently  superseded  by  section  2870.] 

I  20T2.     [Am'a,  IHHIO     Gen^nl  pawers,  etc.,  of  te^r^ntrr 

A  temporary  ndmiaistrator,  Hppointpd  ax  prcKcHbed  in  thia 
article,  has  BDtbority  to  take  into  his  possesion  personal  prup- 
prt.v;  to  swiire  and  preserve  it;  and  to  collerf  ehoses  in  arriloo; 
and  for  either 'of  tbose  pnr]>*>'"^')i  he  may  mnintnin  any  action 
'ir  special  proreedin^.  An  ai'tion  may  be  maintained  against 
him.  by  leave  of  the  Hurro);aI<>,  iipou  a  debt  of  the  di^i-edeut,  ur 
of  the  absentee  wliom  he  represeuta,  in  like  manner,  aud  wltfc 
like  eFTect,  as  if  be  was  an  administrator  in  chief.  The  siirrnKate 
may.  by  an  order,  made  upon  at  least  ten  days'  notlre  to  alt  the 
parties  who  have  appeared  in  the  speeial  proceeding,  authorize 
the  tempornr.T  administrator  to  sell,  after  appniisal,  Knch  per- 
sonal property.  sppcityInK  it,  vt  the  dpcedi'ut.  or  of  the  abi^eulee 
n'hom  he  represents,  as  it  appenrs  to  he  necessary  to  sell,  for  the 
benefit  of  the  estate;  or,  if  it  appears  that  the  safety  of  the 
estate  reqtiires  the  notice  to  he  shortened,  the  snrrogate  may 
shorten  the  notice  to  not  less  than  tn-o  days.  The  BiirroKate 
may,  also,  by  order,  authorize  him  to  pay  funeral  expense.'',  or 
any  expense  of  the  administration  of  his  trust,  or  steuographer's 
or  referee's  fees  on  contest  of  a  will  or  administration:  and  he 
niay  also  direct  the  payment  of  a  legacy  or  other  pecuniary 
provision  under  a  trill  or  a  distributive  share  or  jnst  proportion- 
ate part  thereof,  according  to  section  two  thousand  seTen  hun- 
drfd  and  nineteen  of  this  act  as  thouKh  he  were  an  executor  or 
administratDr. 

Ti.  1837,  fli.  4«l,  f  34  (4  Bdm.  481|.  sm'di  I..  ISM.  cb.  71.  i  S  (6  Bdm.  £94). 

1  temporary  ailmiuistrator.  appointed  upon  the  estate,  of  mther 
a  decedent  or  an  absentee,  he  lias  the  same  power,  as  an  admin- 
istralDr  in  chief,  to  publish  a  notice  requiring  creditors  of  tbt 
deciHleut  or  nbsttuteis  to  exhibit  their  demands  to  blni.  The 
publication  lliereof  has  the  same  efCecC.  with  reject  to  the  tem- 
porary admiiitHtrator,  and  aUo  an  executor  or  admiaiatrator.  sub- 
sequentt..'  apjiointcil  upon  the  same  estate,  as  if  the  temporary 
adtiiiiiistrator  was  the  executor  or  an  administrator  in  chief, 
and  the  person  1o  whom  the  subsequent  letters  are  iaaued  was 

I..  1870,  cb.  3X>.  I  10. 

I  20,74.   Id.f  as  to  paylns  achtt. 

After  a  year  has  cl«|»*ed,  since  letters  were  issued  to  a  tem- 
porary administrator.  api>ointed  under  the  cBtate,  of  cither  a 
decedent  or  an  abst'Utee,  the  siirrogiite  may,  upon  the  application 
of  the  temporary  aduiinistrator,  and  upon  proof,  to  his  satisfac- 
tion, that  the  assets  oxceisd  the  debts,  make  an  order,  permitting 
the  applicant  to  pay  the  whole  or  any  pnrt  of  a  debt  due  to  a 
(■rerlilor  of  the  decedent  or  aliscntee:  or,  upon  the  petition  of 
KUcL  a  creditor,  he  may  issue  a  citation  to  the  temporary  admin- 
istrator, requiring  hini  to  show  cause  why  he  should  not  pa;  the 
petitioner's  debt.  When  such  a  petition  Is  preeeuted,  the  pro- 
ceediniTB  are.  in  alt  respects,  the  same  as  where  a  creditor  pr^ 
wnta  a  petition,  prayins  for  n  decree  directing  an  eiecutor  or 
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admiDiatrator  to  pay   bia   debt,   as  prescribed  iu   article  first  of 
title  foarth  of  this  ehiDter. 
I..  WTO.  cb.  SW.  t  10- 

I  ZATS.    [Am'd,  1001.]     Id. I  >■  ta  real  propertr- 

When  a  Cemporar;  admmistrHtor  Is  appointed  aud  a  proceeding 
is  pending  for  the  probate  of  a  will  of  fl'bI  pmpertf ,  or  tbpre  is  a 
delay  in  the  sraatiug  of  letters  testaaieutary  or  a diniuiiit ration 
on  HUCb  a  will  or  in  tbe  qiiali  beat  ion  of  a  trustee  named  therein, 
the  order  appointing  him  may  confer  upon  liim  authurity  to  tahe 
poBseanoQ  of  real  property,  in  the  same  or  another  ponnty,  which 
is  affected  by  the  will,  and  to  receive  the  rents  and  protits  thereof. 
The  Burroitate  may,  by  an  order,  confer  upon  him  anthnrity  to 
lease  anj  or  all  of  the  real  property,  (or  ■  term  not  exceeding 
one  year:  or  to  do  any  other  act  with  respect  thereto,  except  to 
sell  it,  which  is.  in  the  surronate's  opinion,  necessary  for  the  exe- 
cution of  the  will,  or  the  preservation  or  benefit  at  the  real  prop- 
erty. For  either  of  Ihese  purposes,  he  may  maintain  or  defend 
any  action  or  special  proceeding. 
Id.,  I  U:  I.  1*01.  cb.  21.    Id  effect  Sept.  I,  IWl. 

f    2076.    Spcelnl    powers    at    tenporarr    adaitaUtrator    of 

A  temporary  administrator,  appointed  upon  tbe  estate  of  an 
absentee,  has  a!i  the  powers  and  authority  enumerated  in  the 
last  BectioD,  with  respect  to  the  real  property  of  the  absentee. 
His  acts,  done  in  pursuance  of  that  authority,  bind  the  absentee, 
if  he  is  livlntt.  or  his  heir  or  devisee,  if  he  in  dead,  in  the  same 
manner   as   the   acts   of   an   executor   or  adminiatrator   bind   his 


f  asTT.  TcBporarr  adailalKtrator  ot  sbacBtre  mar  pr«- 
Tlde  for  tanallr- 

Upon  proof,  satiHfactory  to  the  aurrogate,  that  the  wife  or  an 
Infant  cbtld  of  on  absentee,  upon  whose  estate  a  temporary 
administrator  has  been  appointed,  is  In  such  circumstances  as 
to  require  proyision  to  be  made  out  of  the  etitate  for  his  or  her 
maiutennnce.  clothing,  or  education,  the  surrogate  may  make  an 
order,  directing  the  temporary  adroinlntrator  to  mnhe  such  pro- 
vision therefor,  as  the  surrogate  deems  proper,  out  of  any  per- 
sonal property  in  bia  hands,  not  needed  tor  the  payment  of  debts. 
L.  IBTC,  tb.  BIS.  I  4. 

I  a«78.  [An'd,  1883.}  Depostt  of  moaer  br  temporary 
■dmlaiatratop. . 

A  temporary  administrator,  appointed  as  prescribed  in  this 
article,  must,  within  ten  days  after  any  money  belougiug  to  the 
estate  comes  Into  his  hands,  deposit  h  as  prescribed  in  this 
section.  Where  he  was  appointed  by  the  sumignte's  court  of 
any  county  except  Xew-Torli.  It  must  be  deposited  with  a  person, 
with  a  banlt,  or  with  a  domestic  Incorporated  tnist  company. 
denignBted  by  the  surrogate;  but  a  notliral  person,  so  designated 
as  depositary,  must  first  file  in  the  surrogateV  office  a  bond  to 
the  mirrogate,  in  a  penalty  by  him.  executed  by  the  depos- 
itary and  two  Burettes,  and  conditioned  to  render  a  faithful 
ncconnt,    and    pay    over   all   money   received   by   him,   upon   the 
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direction  o(  auy  court  of  competent  jurUdiction.  Wliere  the 
temporarj  odmiaiBtiator  was  appoiuted  br  tbe  suiiogate  of  the 
county  of  New-York,  the  money  must  be  deposited  in  u  domeBtic 
incorporated  tiUBt  compiiDy,  having  its  priudpni  oltice  or  place 
of  business  in  tlie  citf  of  New-York,  and  eitiier  speclaiJ;  approved 
by  the  surragate,  or  dexignatci],  in  the  general  rulee  of  praeljce^ 
as  a  depoflilary  of  funds  paid  into  court. 
L.  18M.  cb.  U.  U  I,  S  (e  EOm.  232);  L.  1883,  ch.  3Sa. 

I  aSTft.  ProDCedlB**  wbere  b«  nesleota  to  4ep«alt. 

If  a  temporsr;  administrator  neglects  to  make  a  d^Knit,  »■ 
prescribed  in  the  last  section,  within  the  time  therein  limited, 
the  surrogate  must,  upon  the  appLcatlon  of  a  creditor  or  person 
iQterested  in  the  estate,  accompanied  with  satiafactory  proof  of 
the  neglect,  make  an  order,  directing  him  to  do  so  forthwith,  or 
to  show  cause  why  a  warrant  of  attachment  should  not  issae 
against  him.  In  the  county  of  New-York,  the  order  must  be 
made  returnable  three  days  after  iasuing  it;  and  It  mast  be 
served  apon  the  temporary  administrator,  at  leMt  two  days  before 
the  return  day  thereof,  either  personally  or  by  leaving  a  copy 
thereof  within  the  Slate  at  his  dwelling  place,  or  his  office  for 
the  regular  trauBaction  of  business  in  person;  or.  If  It  cannot  be 
served  in  either  of  those  methods,  by  serving  it  in  such  other 
manner,  as  the  surrogate  directs.  In  any  other  county.  It  moat 
be  made  returnable  within  a  reasonable  time,  not  exceeding 
flrteen  days  after  iasaing  It:  and  it  must  be  served,  la  Uke 
manner,  at  least  ten  days  before  the  return  day  thereof. 

Id.,   I   3   (B  Edm.   23Z), 

I  aeSO.   HoBBT  depastt«d|  kaw  wltkdrKWB, 

Money  deposited  by  a  temporary  administrator,  aa  preMribed 
In  this  srtlcle,  cannot  be  withdrawn,  except  upon  the  order  of 
the  surrogate,  a  certified  copy  of  which  must  be  presented  to  the 
depositary.  Such  an  order  may  be  made  upon  two  days'  notice 
of  the  Rpplloatlon  therefor,  given  to  all  the  parties  to  the  Bpe<JBl 
proceeding,  in  which  the  temporary  adminlstrntor  was  appointed, 
who  appeared  therein;   but  not  otherwise. 

Id.,  I  S. 

I  8Q81.  IfotleeB  rrqnlvcd  br  thin  krtlolet  k*fr  *!▼«■. 

A  notice  required  to  be  given,  ss  prescribed  In  this  article, 
to  a  party  other  than  the  temporary  administrator,  must  be 
served  upon  the  ntlorney  of  the  party  to  whom  notice  is  to  bo 
(riven:  or.  If  he  has  not  appeared  by  an  attorney,  upon  the  par»T, 
in  like  manner  as  a  notice  may  be  served  upon  nn  attorney  In 
a  civil  action,  brought  in  the  supreme  court.  But  where  the 
attorney  or  party  to  be  served  does  not  reside  in  the  surrogate's 
county:  or  where  the  oltorney  for  a  party  has  died,  and  no 
other  appearance  for  that  party  has  been  filed  in  the  surrogate's 
oKce:  the  surrogate  may,  by  order,  dispense  with  notice  to  that 
party:  or  may  require  notice  to  be  given  to  him,  in  any  maimer 
which  he  thinks  proper. 

I  0082.   Wl*n  time  to  ran  for  or  >BBlBiit  tbe  estate. 

Rection  2503  of  this  net  does  not  affect  any  proeeedin*  In 
favor  of  or  against  nn  executor,  or  an  administrator  Iti  chief, 
where  n  temporary  administrator   of  the  same  estate  haa  beea 
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ippointed,   except   as  othcrwiae  prescribed   in   s«cttuD  2673   and 
Mction  2674  of  this  act. 

I  SeSS.  ApvUe»tl«»  Of  tlUa  eh*»t*K  «•  «*lleetOM,  atan 
heretofore  eppoiated* 

Each  proTiniou  ot  this  chapter,  Imposing  a  dot;  gr  liability 
npou  a  temporary  admlalHtrator,  appointed  apoD  the  estate  of 
a  decedent,  or  bis  sureties;  or  conferring  npon  the  surrosate 
power  or  antboritf  n-ith  respect  to  such  a  temporarr  admTnla- 
trator,  or  bis  sureties;  applies  to  a  collector  or  special  admin- 
istrator, appointed  before  this  chaptPr  takeB  effect,  and  hia 
sureties;  except  so  far  as  it  is  repUKnant  to  the  prorislous  of  law 
in  force,  tcLcd  the  collector  or  special  administrator  wu  ap- 
pointed, or  to  the  letters  issued  to  him. 
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AKTICI.B  SIXTH. 

BevoeaUoH  of  Mten  tostamenlary  and  tetten  of  ndmfaiftraKoii, 

8m.  3884.  BancnUui  of  latten,  npcHi  proof  o(  will,  or  nTocitlon  of  ixobit*. 

S685.  BsTOcaUon  oC  letter*  for  dlaqntUfleatloo,  mlKOoiliict,  ale. 
aSM.  PoUUod;    cllnUon   tbereniiui. 
atSI.  Ue«tlii(i  dectM. 

■jnut     Ibviw    nnt    tn    ■fTH't    lnatarnvntftrT    tHUtft. 

„ __  .tniked  wlibogl  ■  dtitioo. 

amU.  Resainlny  eitculon  mlj  act,  wbtn  litlen  of  so*  mokaa. 
2808.  Id  otlier  cuca,  anccaaaoF  Xo  b*  appalnwd. 

I  SSS4,  RctomUsb  of  letter*,  npoa  proof  of  wtll  or  r*> 
TOcatlou  af  probate,  cte. 

Wbere,  after  letters  of  admlnlitrntion,  on  the  ktodikI  of  intea- 
tacy,  bave  been  granted,  a  will  ia  admitted  to  probate,  and 
lettera  are  iaaDed  thereupon;  or  where,  after  letters  have  been 
iiBDed  upon  a  wiU,  the  probate  thereof  is  reroked,  or  a  anbae- 
quent  will  is  admitted  to  probate,  and  lettera  are  laaned  there- 
upon; the  decree,  granting  or  revoking  probate,  moat  reTolce  tbe 
former  letters. 

3  B.  a.  TB,  I  4«  (B  Bdm.  80).      8«e  |  aSOB,  ■nts. 

I   3885.  ReTocfttloa   of    letter*    for   dlsamaUOeaUon,   mim- 

In  either  of  the  following  caaea,  a  creditor,  or  peraon  Inter- 
eated  in  tlie  estate  of  a  decedent,  ma;  present,  to  the  auirogate'a 
court,  from  which  lettera  were  lasneil  to  an  executor  or  admln- 
iatrator,  a  written  petition,  duly  verified,  praying  for  a  decree 
revoking  those  letters;  and  that  the  executor  or  admlolattatoi 
may  be  cited  to  show  cause,  why  a  decree  shoald  not  be  nukdr 
accordingly: 

1.  Where  the  eiecntor  or  administrator  was,  when  lettera 
wen?  Essiied  to  him,  ■  or  has  since  become,  incompetent,  or  dia- 
gualified  try  law  to  act  as  such;  and  the  grounds  oC  the  objectioo 
did  not  exist,  or  the  objection  was  not  taken  by  the  petidoner, 
or  a  person  whom  he  represents,  npon  the  hearing  of  the  appli- 
cation for  letters. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly  applied 
the  money  or  other  assets  in  his  hands,  or  Invested  mon?y  In 
securities  uuauthoriaed  by  law,  or  otherwise  improvidently  man- 
aged or  injured  the  property  committed  to  his  charge;  or  by 
reason  of  other  miscondnct  in  the  execution  of  his  office,  oi 
dishonesty,  drunkenness.  Improvidence,  or  want  of  nnderataiidiiiS! 
he  la  unfit  for  the  due  execution  of  his  office. 

.t.  Where   he   haa   wilfully   refused,    or,    without   good   eauae,    . 
necleptpd,   to  obey   any  lawful  direction   of  the   snrroirate.  Win' 
tniued  in  a  decree  or  order;  or  any  provision  of  law,  relating  to 
the  discharge  of  his  duty. 

4.  Where  the  prnnt  of  his  letters  was  olitnlned  by  a  falac 
sliirKf>stian  of  n  mnterini  fact. 

5.  In  the  cnse  of  an  expfutor,  where  his  circumstances  are 
anch,  that  they  do  not  nfford  adequate  secnritr  to  the  creditor! 
or  persons  interested,  for  the  due  admlnintrnllon  nf  the  estate. 

n.  In  the  caee  of  an   executor,   where  be  haa  remored  or  la 

about  to  remove  from  tbe  State,  and  tbe  caae  ia  not  one,  whtre 

TB4 
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v  noa-resideul  executor  would  be  entitled   to  letters   wlUioui 
SiTlns  a  boud. 
7.'  1q  Ui«  case  of  an  executor,  wbete,  by  the  teiota  of  ike 

will,  hk  (iBice  was  X»  L-eaae  upou  a.  cuutluguucy,  wlilcli  ba« 
hanwued. 

H.  In  tlie  case  of  a  teiuvorar;  admiuistrator,  apiiointed  upon  . 
the  estate  of  uii  abaentee,  where  it  is  shuwn  thai  the  abseutee  ' 
has  returned;  or  that  he  is  living,  and  callable  of  returnlag  aad 
resumiDg  the  mauagemetit  of  his  affairs;  or  that  an  executor,  of 
aD  administrator  in  cliief  has  beeo  appointed  upon  hie  estate;  or 
that  a,  coounittee  of  hla  property  has  beeu  appoiatvd  by  a  com' 
petent  court  of  the  State. 

3  B.  B.  TI  (2  Edm.  73Jl  U  183T,  cb.  400,  |  M  (4  Edm.  4>3). 

I  2es«.  PetlUOBt   citation   Uereavon. 

A  petition,  presented  as  prescribed  in  the  last  Becdon,  amst 
•et  forth  the  facts  and  circumstanees,  showing  that  the  case 
Is  one  of  those  therein  specified.      Upon  proof,  by  affidavit  or  oral 

testimouy,  satisfactory  to  the  surrogate,  of  the  truth  of  the 
alleKaciona  contained  in  the  petition,  a  citation  mast  be  isBOed 
according  to  the  prayer  thereof;  except  that,  where  the  case  is 
within  subdi vision  fifth  of  the  last  section,  and  the  executor 
has  given  a  bond,  as  prescribed  in  article  first  of  this  title,  the 
snrrogate  may.  In  bis  discretion,  entertain  or  decline  to  entertain 
the  Implication. 

1  SOBT.  Be«rlB«)  decree. 

Upon  the  return  ot  a  citation,  lisaed  as  prescribed  In  the  last 
•ecuon,  if  Jhe  objections,  or  any  of  them,  are  established  to 
the  surrogate's  satisfaction,  he  must  make  a  decree,  rcToking 
the  letters  issued  to  the  person  complained  of.  But  the  surrogate 
may.  in  his  discretion,  dismiBH  the  proceedings,  upon  such  terms, 
as  to  costs,  as  justice  requires,  and  may  cllow  the  letters  to 
remain  oarevobed,  in  either  of  the  following  chspb: 

1.  Where  the  case  is  within  subdiTiaion  third  of  the  last  sec- 
tion  but  one.  if  the  direction  of  the  anrrogate  or  the  provision 
of  law  is  obeyed,  and  suitable  amends  made  to  each  person 
Injured  by  the  neglect  or  refusal  to  obey  it. 

2.  Where  the  case  is  within  Bubdivisioii  fourth  of  that  section. 
If  the  person  cited  is  entitled  to  letterB.  notwithstanding  the 
false  suggestion. 

8.  Where  the  case  is  within  subfliviHion  firth  of  that  section, 
if  the  executor  gives,  within  a  reasonable  time,  not  exceeding 
five  days,  a  bond,  as  prescribed  in  article  first  of  this  title. 

2  K.  8.  T2.  jli  20  and  21  f2  Mm.  1^» 

I  sess.  Decree  not' to  afleet  teatMieiitalT  troKti*. 

Where  nii  executor  or  nn  administrator  is  also  n  testamentary 
tniatec.  a  decree  revoliing  his  lettors  does  not  nlfpct  his  power 
or  iinthority  as  testamentary  trustee,  cscept  in  the  cnnf  ^pe- 
ciiilly  prescribed  tor  that  purjioac,  in  title  aiith  of  this  cbnpler. 

I  24188.  Apiilloa.tIOB  by  esecntor,  etc.  (or  revocnfton  ot 
letlen. 

An  executor  or  administrstor  may.   a 
the  anrrogate's  court  a  written   petition 
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that  bia  account  maf  be  judicially  settled;  that  a  decree  may 
tliereupoa  be  made,  rtvokiug  bis  letient,  and  dischargtng  blm 
al<^urdiDKi7 ;  and  tbat  tbe  eame  uerituus  ma;  be  cited  to  sbonr 
cause,  why  sucb  a  decree  should  not  be  made,  who  mubt  be 
cited  upon  a,  petition  for  a  judicial  settlemetit  ot  his  account  as 
prescribed  in  article  second  of  title  fourth  of  this  chapter.  The 
petition  mast  set  forth  tbe  facts  upon  which  tbe  application  Is 
founded;  and  it  must,  in  all  other  respects,  conform  to  a  petition 
praying  for  a  judicial  Bettlement  of  the  account  of  an  eiecutor 
or  administrator.  The  surrogate  may,  in  hia  dUcretloa,  entertain 
or  decline  to  entertain  the  application. 
L.   1B70,   Gta.   Sfi»,   I  g. 

t   aeOO.  ProeeedlBKB    thcreavoa- 

If  the  sarrogate  entertains  an  application,  made  km  pievcribed  in 
tbe  last  section,  the  proceedings  thereupon  must  t>e,  In  all  re- 
spects, the  same,  aa  upon  a  petition  for  a  judicial  settlement  of 
the  petitioner's  account;  except  that,  upon  tbe  hearing,  the  surro- 
gate must  first  determine,  whether  sufficient  reasons  clist  for 
granting  the  prayer  of  the  petition.  If  he  determines  that  th^ 
exist,  he  must  make  an  order  accordingly!  and  allowing  tbe  petl- 
tioner  to  accounl,  for  the  purpose  of  being  discharged.  TJpon 
hia  fully  itccnuntiog,  and  paying  over  all  money  which  is  found 
to  be  due  from  him  to  the  estate,  and  delivering  over  nil  booke, 
papers,  and  other  property  of  the  estate  in  his  hands,  either  into 
the  surrogate's  court,  or  in  such  a  manner  as  the  surrogate  directs, 
a  decree  may  be  made,  revoking  tbe  petitioner's  letters,  and  dis- 
charging him  accoidingly. 
Id.,  port  ot  I  S. 

I  aWl.  IB  wkat  GKsea  letters  bsbt  be  revolced  wlthOMt 
k  oltftlloii. 

In  either  of  tbe  following  cases,  the  stirrogate  must  make  a 
decree,  reToklng  letters  testamenlarj  or  letters  of  administration, 
issued  from  his  court,  without  a  petition  or  the  Issning  of  a 
citation; 

1.  Where  the  person,  to  whom  tiie  letters  were  issued,  is  not 
ft  resident  of  the  State,  or  Is  absent  therefrom;  and,  upon  being 
duly  cited  to  account,  n«glects  to  appear  upon  the  return  of  the 
citation,  without  showing  a  satiBfaptory  excase  therefor;  and 
the  surrogate  has  not  sufficient  reason  to  believe  that  anch  an 
excuse  can  be  made. 

2.  Where  n  citation,  issued  to  such  a.  person,  in  a  case  pre- 
scribed by  law.  cannot  be  personally  serted  upon  him.  by  Teanm 
of  his  having  absconded  or  concealed  himself. 

3.  Where,  by  reason  of  his  default  in  returning  an  inventoiT, 
such  a  person  has  remained,  for  thirty  days,  committed  to  jail, 
under  tne  surrogate's  order,  grnnted  in  proceedings  taken  as 
prescribed  in  section  2715  of  this  act. 

4.  In  the  case  of  a  temporary  administrator,  where  an  order 
has  been  made  and  served,  as  prescribed  in  section  2879  of  this 
act,  directing  him  to  deposit  money,  or  show  cause  why  a 
rant  of  attachment  should  not  issue  against  him;  and  a  wi 
of  attachment,  issued  thereupon,  has  been  returned  not  s 
upon  him. 

L   Iftie,  m.  2SS.  P-tt  of  t  I  (*  Ed™.  WS);  2  R.  S.  BE.  I  IS  (2  Mb.  m. 

7Be  I 
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I  sees.  RcnalntsH  exeoatora  ma,y  ««t,  where  lefters  of 
one  revokea. 

Where  one  of  two  or  main  exiwuton  or  aUminiBtratora  dies,  ot 
becomes  a  lunatic,  ur  ih  L-unvictud  of  un  iufamous  offence,  or 
becoiu<«  otlierwise  incapable  ol  diBchurKiug  the  trust  repoaed  Id 
him;  or  where  Itiltrs  ate  levolieil  with  respt^t  to  one  ot  them, 
a.  Bucceesor  to  tlie  person,  whose  letters  are  revoked,  shall  Dot 
be  appointed,  exeept  where  such  an  appointment  is  necessary, 
in  order  to  comply  with  the  ei;iresa  terms  of  a  will:  but  the 
«tlwia  may  proceed  and  complete  the  administration  of  tne  estate, 
pursuant  to  the  ktters,  and  may  continue  any  action  or  special 
proceeding,  brought  by  or  against  all.  _ 

S  B.  8.  TH,  }  «4  (a  Bdm.  19);  L.  1B3T,  eta.  MO.  |  23  (1  Xdm.  1M). 

I  SMK.  I>  oHier  maea,  aveeesstir  to  k*  MwalBtedi 
When  all  the  esecators  or  all  the  ndmioiatrators,  to  whom 
letters  have  heen  istuedi  die,  or  become  incapable,  ss  prescribed 
in  the  lost  section,  or  the  letters  are  reroked  as  to  ni!  of  Uiem; 
the  aarrogate  most  grant  letters  of  administration  to  one  or  more 
Dersona  aa  tfarir  saceesaors,  in  lilic  manoer  as  if  the  former 
letter*  had  not  been  issved:  and  the  proceedings  to  procure  the 
grant  of  snch  letters,  are  the  same,  and  the  same  secnrity  shall 
be  reqotred,  as  in  a  case  of  intestacy,  except  that  the  surrogate 
may,  in  his  discretion.  In  case  where  the  estate  has  been  par- 
tially ndinlnittered  upon  by  the  former  representative  or  repre- 
sentatlTee,  flx  as  the  penalty  of  the  bond  to  be  given  by  end) 
•  suceesBOr  or  suceeasar*,  a  sum  not  less  than  tnice  the  valne  of 
the  assets  of  the  estate  TemainlDg  aDadminiatered. 

Id.,  (4a.    sm  f  sew. 

WT 
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AHTICLB  SBTENTH. 

Sbrtign  vriUt;  aneOlary  tettere. 


Stob!  [Repined.] 


2T01.  Pxpen  r 


property,  Bitua.tel  within  the  Hiate,  or  of  an  interest  in  c«al 
iHVpertj'  BO  situated,  which  would  detcend  to  the  heir  of  an 
Intestate,  and  the  manner  in  which  such  property  or  sueh  ua 
Interest  deaeends,  where  it  is  not  disposed  oX  by  Will,  ate  rege- 
lated by  the  laws  of  the  State,  without  regard  to  the  reeideuce 
of  the  decedent.  Glxcept  where  special  provision  is  otherwise 
made  b;  law,  the  validity  and  effect  of  a  teatamentary  dlaimsi- 
tioD  of  niiy  otiicr  property  situated  within  the  State,  and  the 
ownerahip  and  disposition  of  such  property,  where  it  l«  not  de- 
posed of  by  will,  are  regulated  by  the  laws  of  the  state  or  conntir, 
of  which  the  decedent  was  a  resident,  at  the  time  of  his  dcata. 

Bee  )  3S11. 
t  260B.  (Am'd,  IRWI.]   AnelllsrrlettrTBmtaiitorclKMproltBtF. 


at  the  time  of  his  death,  has  been  admitted  to  probate,    

the  foreign  country,  or  within  the  state,  or  the  territory  of  the 
United  States,  where  it  was  exevuted,  or  where  the  tcitator 
resided  at  the  time  of  his  death;  the  surrogate's  court,  having 
jurisdiction  of  the  enlnte,  must,  upon  an  application  mndc  as 
prescribed  in  this  article,  accomiianied  by  a  coiiy  of  the  tvjll,  nnd 
of  the  [orcign  letters,  if  any  bave  been  issued,  authenticated  as 

treseribed  in  this  article,  record  the  will  and  foreign  letters,  and 
isue  tliereupou  ancillary  letters  testamentary,  or  ancillary  letters 
of  admiuistration  with  the  will  annexed,  as  the  cose  requires. 
2  B.  B.  ST,  I  IU>  a  K<lm.  68);  L.  1S40,  cb.  3S4,  )  2  (4  Bdm.  001);  I..  1S88, 

I  2606.  [Am'd,  1888.]    Id.|  npoB  fordsn  vrant  of  a^mbilit- 

Ujioii  application  by  th(*"pnrty  entitled,  as  hereinafter  provided. 
or  by  his  duty  authorized  atlorncy  in  fact,  made  as  prescribed  in 
this  article,  to  a  surrogate's  court  having  jurisdiction  of  the  es- 
tate; nnd  upon  the  presentation  of  a  copy,  attthenticated  as  pre- 
scribed in  this  article,  of  letters  of  adminiHiration  upon  the  estate 
of  a  decedent  who  resided,  nt  the  time  of  his  death,  without  thia 
State,  but  within  the  United  States,  crnnted  within  the  state  o" 
'-     ■■     -      ' -■  -   "--    '--'-' sided:   —  '-   — ■■ —  "- 


7  where  the  decedent  so  rrsiifed;  fr  in  ensea  where  the 

decedent,  at  tlie  time  of  bis  death,  resided  without  the  United 
States,  upon  the  presentation  to  siich  aurrotrate's  court  of  satis- 
factory piool  that  the  party  so  npplyisK  either  peraonaUy  or  bf 
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mch  attomer  in  fact,  is  entitled  to  the  poBBesalon  in  tlie  lorclgn 
cooQtr;  of  the  peraoul  eatate  of  aucb  decedent,  the  BQtrogate'B 
court  to  which  inch  ft  copy  of  aucb  foreign  letters  ao  ant£etitl- 
cated,  or  ancb  proof  U  jki  preeented,  must  iBatie  aadllar;  letten  of 
adioioiatratioit,  in  accordance  therewith;  except  in  the  followlni 

1.  Where  ascUiaiT  letter*  have  been  preTionrij  laaaed,  aa  pre- 
■cribed  In  the  last  secUon. 

2.  Where  au  application,  for  iettera  of  admfnietnitlon  npon 
the  eitate,  has  been  made  by  a  relatiTe  of  the  decedent,  whi 
Is  legally  competent  to  act,  to  a  stirroKate's  court  et  the  State, 
haring  juriBdlctlon  to  grant  the  same;  and  letters  have  been 
granted  accordingly  or  the  application  has  not  been  finally  dis- 
posed of. 

1  B.  8.  7B,  I  31  H  BOm.  TTl:  L.  ISta,  eU.  4W(, 

I  ae»7,  [Am'd,  1881.]  To  whos  utolllarr  letten  srante^. 

Where  the  will  specially  appoints  i»ie  or  more  persons  uh  the  ex- 
•oMOTB  Ibtreof,  witb  reapect  to  pM^onal  proper^  situated  within 
the  State,  the  ancillary  letters  testamentary  must  be  directed  to 
the  persona  so  appointed,  or  to  those  who  are  compc'Ieiit  to  act 
and  qoalify.  If  all  are  iucomjieteut,  or  fail  lo  ijuullry.  or  in  a 
ease  where  .tMch  an  appointment  is  not  made,  uniilliiry  letters 
'teetamentarj.  or  ancilla^  letters  of  administration,  iiHDei]  as  pre- 
•oribed  in  this  article,  must  l>e  directed  to  the  ihthor  named  In 
the  foreign  tetterfl^  or  to  the  person  uthernise  entilled  to  the  \ioft- 
waaton  of  Ibe  peraonal  property  of  the  decedent,  unless  another 
p«a«on  applies  therefor,  anjd  files  with  bis  petition,  an  instrument, 
scented  hf  the  foreign  executor  or  administrator,  or  person  olh- 
erwiae  entitlnl  aa  aforesaid;  or  If  there  are  two  ur  more,  by  all 
who  bore  qaaiified  and  are  acting;  and  also  acknowledged  or 
proved,  and  oMtiSed.  In  like  manner  as  a  iloed  to  be  recordeil  In 
th"  county,  HUthoriiing  the  petitioner  lo  ret-eive  such  ancillary 
letters:  In  which  csee.  the  snrrof-ntc  mimt.  if  the  petilioner  in  a  fit 
and  competent  yecson,  issue  anch  letters  directed  t«  liitn.  Where 
two  or  more  i>ersooB  are  nBmed  in  the  toreijjn  letter*,  or  In  un  In- 
Btrnment  eieeiited  as  prescribed  in  this  section,  the  oncillnry  Ii't- 
ters  may  bi-  directed  to  either  or  any  of  thi'Bi,  without  nnmiiiR  the 
otberx,  ir  the  others  fail  to  qualify,  nr  if,  (or  Rood  ciiiwe  shown,  to 
the  surrogate's  satisfaction,  the  decree  so  directs. 
[..  lHi,oh.  <(a,lll*EAai.  MU. 

I  2€08.    [Am'd.  laOQ.J    Pctltlont  dtMlon. 

An  appUeatioa  for  ancillary  letters,  testamentary,  or  nncJIlary 
letters  of  administration,  as  presaribed  in  this  article,  must  be 
made  by  petition.  Upon  the  present atiott  thereof,  the  surrogate 
must  Bsoertain,  to  his  xatiHfaetioe.  whether  any  ereilitors.  or  per- 
sons daiming  to  be  creditor*  of  the  decedent  reside  within  the 
State;  anil  If  so,  the  name  sod  residence  of  each  eredilnr.  or  per- 
son claiming  to  be  a  credlttv,  ao  far  as  the  same  may  be  asrer- 
tained.  Unless  snch  creditors  shall  file  duly  ach  now  lodged 
waivers  of  the  IsHuaaee  and  an^ice  of  citatluOT  he  moat  there- 
npofl  leane  a  citation,  directed  to  each  person  whose  name  and 
residence  hB,ve  been  so  ascertained,  and  also  directed  gi-nerally  to 
all  creditora,  or  perxous  claiming  to  be  creditosa.  of  the  decedent. 
Amt  such  person,  although  not  cited  by  his  name,  may  api>ear. 
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tl|>ua  the  return  of  the  citation,  the  BarrogHte  mnBt  aBe«rtiilit, 
as  acHrly  as  lie  can  do  so,  the  amount  of  debts  due.  or  elsiined 
to  be  due,  from  the  decedent  to  residents  of  the  State.  Before 
ancillary  letters  are  issued,  the  person,  to  Whom  they  areawanletf 
must  qualify,  as  prescribed  in.  aft icie.  fourth  of  this  title,  for  the 
qnalilicalion  of  on  administrator  upon  the  estate  of  an  Intcstttte; 
SKCept  that  the  penalty  of  the  bond  may,  in  the  discretion  of  the 
anrrogate,  be  in  such  a  sum,  not  eicceding  twice  the  amonnt 
which  appears  tn  be  due  friun  the  decedent  to  residents  of  the 
State,  as  will,  in  the  surroKale's  opinion.  eFFectuallr  secure  the 
payment  of  those  debts:  or  the  sums  which  tb^  resident 'areditora 
will  lie  entiried  to  receive,  from  the  persons  to  whom  the  letters 
are  issued,  upon  an  accounting  and  distribution,  either  irtUiiD  the 
State,  or  within  the  jurisdiction  where  the  principal  letters  -were 
issued. 

L.    1803,  rh.   403,   piirt  of  (   1.      '  '     '  ■ 

i   X7UO.     FeraanB    B«tlBV    nadcr    •■vlllavr  .  Ivttcva     wmmt 

The  person  to  whom  anrillBry  letters  s 
In  this  article,  must,  unless  etberwiec 
awarding  the  letters;  or  in  a  decree  made  tipoa  an  accoantiBB: 
or  hy  an  order  of  the  snrroirnte,  made  durlOR  the  administtatlMi 
of  the  estate;  or  by  the  judgnient  ttr  order' of  ■  cowrtof  record, 
in  an  action  to  which  that  pemon  ta  a  parly;  transmit -tba  moaar 
and  other  personal  pro|wrty'  of  the  decedent,  reotived  by  h'— 
after  the  tetters  are  issued,  or  then  In  'his  hands  In  anst 
capacity,  to  the  State,  territory,  or  country,  -where  the  principal 
letters  were  granted,  to  be  iflsposed  of  pursuant'  to  the  lawia 
thereof.  Money  or  other  ppoperty,  so  tranamitOed  by  him,  at 
tiny  time  before  he  Is  so  directed  to  retain  it,  mast  be  aHowad 
to  him  upon  an  account iiig. 

I  sroi,  Id,t  wben  «Tier  >««y  be'«lreete«  -t*  viir.  e«K>  wMb- 
snt  tranamlaaloa. 

The  surrogate's  court,  or  any  court  Of  the  State,  which  haa 
jurisdiction  of  an  action  to  procure  an  accounting,  or  a  Jndgnient 
eonslruing  the  will,  may.  in  a  proper  rase,  by  Its  J^ldgment  or 
decree,  direct  a  person,  to  whom  ancillary  letters  are  Issued  aa 
prescribed  in  this  article,  tn  pay,  out  of  the 'money  or  Hie  arails 
of  the  property,  received  .by  hitn  under  the  ancillary  lettefa,  and 
with  which  he  is  chnrgenble  upon  fiis  accoimtinjT,'  'the  detits  of 
the  decedent,  due  to  credifora  restdlng 'WithJn  Cbe  State;  or,  if 
the  nmoinit  of  all  the  decMlMit's  debts,  .h*re->add.  alaewhwre. 
exoeeiln  the  amount  of  alt  the  rlecedont^s  personal  ivrpperty,  ap- 
plicable thereto,  to  pay  such  .  a  sam  to  e»tb  creditnr,  reMiliK 
within  the  Rtnte,  aa  ei\o»[B.  that  creditor's  abara  of  all  the  dia- 
tributable  assetH,  or  to  ilistribute  the  same  araoag  legatBM  OMieEt 
of  kin,  or  otherwise  dispose  of  the  same,  as  juattce  roQoiraa. 

I  ZTOS.  Id.i  vvBersI  paimra  ud  d«tl«i. 

The  provisions  of  this  chapter,  relntinj;  to  the  rrghts,  powers, 
duties,  and  liabilities  of  an  execntor  or  administrator,  appty  to 
a  person  to  whom  aneillnry  letters  are  jiranted,  as  preiierlbed  In 
this  article;  except  those  contained  in  title  fifth  thereof;  or  where 
special  proviaioD  is  otherwise  made  in  this  artlde;  <w  wbara 
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r  ptniul;  to  be  iafOrred  trom, 

HvcordlBB  will   proved 

1  intorest 

,     ...  _   .         .._ , ,.     ._   ._ Jiilttoa  by 

a.-will'dnlj  ezenilsd  In  puBfurnntr  witb  (he  Ihwr  of  this  Htntp. 
aim  person  wbo  woa  m  tb«  thno  of  hl«,  ot  bcr  <lt>tith,  a  rceMvut 
(bewhere  witliin  tbe  UulMil'  i4tat«H.  ur  in  a  foreign  pnimtiTi 
and  Buoh  will  Las  been  adniittiH}  to  iirubote  within  Uie  Slate  or 
terrflary,  or  fore«KU  coti>trj.  when'  nv  deeedtnt  ou  rendod.  and 
Ib  filed  OF  recorded' in  the  pvoper  ottire  aa  prvacrib^  by  the 
lava  of  that  State  or  (nrltorj'  or  forritni  <'uBirtr7  a  ciiiiy  ot 
■■tIi  wtU  or  of  tbe  record  thereof  end  of  ttii-  iinyotn  or  of  the 
racorda  tkecevf,  ot'  IC  tk«  proivfa  art'  [lot  on  liif  or  rccordiii  in 
anch  offlM,  of  »aiF  atattonsnt,  on  !>)«■  or  n-cunlert  in  aui-h  iiincp, 
of  tbe  ssbetancp  of  the  imooTH.  aathentiratcil  na  proacrtbed  .in 
tUa  artlola,  or  it  uu  proufH  und  on  statameiit  of  (hf  aiibaBince 
ot  Cb»  proofa  be  on  flle  or  i-ai-ordpd  IH'  HQcb  otHi'e.  a  cup)'  of 
auek  will  or  of  tbe  re«anl  th*Toof,  niilheiiticated  rh  iireHcribPd 
Id  tbia  article,  accompanied  by  a  (vrtifteate  that  do  prouta  or 
atatsment  of  the  anbatance  of  proufoF  aiirh  will,  are  ur  In  on  file 
or  recorded  in  such  oQlce,  made  and  like^iriae  aiitbcntiMtal  aa 
praactibtd  in  ttua  artick^  may  be  recorded  in  the  office  of  the 
snrrogate  of  aay  county  in  tliia  State  where  aucfa  real  property 
la  dtlMted;  aad  auch  record  in  the  office  of  such  anrrogate  or  au 
eiem^Aed  copy  Ibcreof  hIibII  be  pteaiunptivi!  evidence  of  aurh 
will  and  ot  the  execution  tbrreol,  in  aoy  action  or  apeclal  pr»- 
ceedlag  ralating  to  aodi  real  property. 

BtiLTuS^ab-MiL.  IMI,  cb.  •»)  L.  1MU.11I1.  633.    In sOiicI Sept.  ].  isio, 

I   3704.    [Aaa'd,    18HH,    IMUT.J      Pawern    recorded,    etc.)    bow 

To  entitle  a  copy  of  a  will  ailnitted  to  probate  or  of  letters 
teatamentarf  or  of  letters  of  aduiiniatrution,  tfauted  in  any  ■•ttaer 
State  or  in  any  territory  of  the  United  States,  and  of  the  proofa  or 
of  any  atatemeiit  of  the  subalauu!  of  thv  proufa  of  auy  auch  will, 
or  of  the  record  of  any  such  will,  letters,  proofa  or  atatement,  to 
be  recorded'  ot  used  in  tbia  State  as  provided  in  thla  article,  Niich 
copy  must  be  authenticateil  by  the  aeul  of  the  court  or  offleer 
by  which  or  by  whom  aucli  win  wna  admitted  to  probate  or  such 
letters  were  granted,  or  having  the  cuBtody^  of  the  same  or  of 
the  record  thereof,  and  the  aii^aturc  ot  a  jud^e  of  auch  court. 
or  the  aiguHtare  ot  such  officer  and  ot  the  clerk  of  Nuch  conrt 
or  officer.  If  any;  and  must  be  further  authenticated  by  a  cer- 
tificate UDder  tbe  great  or  principal  seal  ot  mlch  State  or  terri- 
tory, and  the  aignatnrc  of  the  officer  who  ha«  the  cuatody  of 
each  aeal,  to  the  effect  that  the  court  or  officer  by  which  or 
whom  auch  will  was  admitted  to  probate  or  auch  letters  were 
panted,  was  dnly  aulhorlaed  by  the  laws  of  such  State  or  terri- 
tory to  admit  BDcb  will  to  p'-obatc,  or  to  grant  anch  letters;  that 
the  will,  or  lettera,  or  records,  the  accompanying  copy  of  which 
Is  to  authenticated ,  is  or  are  kept  pursuant  to  those  laws,  by 
Mich  court  or  by  the  officer  who  authenticated  auch  copy:  that 
tbe  aeal  of  racb  court  or  officer  affixed  to  such  copy  is  genuine, 

7ai 
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and  tbat  the  offloer  makiae  Bach  certiflcate  ander  xuch  neal  nf 
iuch  State  or  territory  rerily  belieres  tbat  each  o(  the  aiKnatunHi 
attMtins  BQch  copy  la  Kennlne;  and  to  entitle  ttnj  cniiflcate 
Goaceming  proofs  accompanylBg  the  cotiy  of  th*  will  or  of  the 
record  so  authenticated,  to  be  recorded  or  Died  Im  thta  Btate^  U 
proTided  In  this  article,  such  certiGcat«  muat  be  aader^tlie  aeal 
of  the  court  or  officer  by  which  or  whtmt  auch  will  waa  odnittad 
to  probate,  or  haviog  tbe  custody  of  such  «UI  or  record,  and 
the  aimiature  of  a  Judge  or  the  clerk  of  such  conrt.  or  tbe  alfrna- 
tnre  of  such  officer,  antheutlcated  by  a  certificate  under  snch 
freat  or  principal  seal  of  snch  atate  or  territory,  and  Ibe  sfKiia.- 
tnre  of  the  officer  havinK  the  ctlBtody  thereof,  to  the  effect  that 
the  seal  of  the  court  or  officer  affixed  to  such  certificati'  euDC«raing 
proofs  is  eeuuine,  and  that  such  officer  makinir  «neh  certiflcate 
under  snch  seal  of  such  state  or  territory,  Terily  helierea  that 
the  signature  to  such  certificate  couceruing  proofs  h  geDuine.  T4 
entitle  a  copy  of  a.  will  admitted  to  protxiie  or  of  litters  ti>Hiu- 
m^tary  or  of  letters  of  ediuliiiBtration  granted  in  a  foreign  coun- 
try, and  ol  tbe  proofs  or  of  auy  statement  of  the  sulxtanue  of  the 
proofs  of  any  such  will  or  uf  the  record  of  any  liucli  will,  betters, 
proofs  or  statement  to  be  recorded  or  nsed  in  thki  i£lali!  an  pni- 
vided  iu  this  article,  soch  copy  muat  be  sutheutiCHtcd  by  the 
■eal  of  the  Court  or  officer  by  which  or  by  whotn  such  will  o 
admitted  to  prubate  or  sach  letters  were  Kruntr.-U  ur  hiiviUK  the 
custody  of  the  same  or  of  the  record  thnvot  and  the  signature 
of  a  judge  of  such  court  or  the  signature  of  such  officer  and  of 
tbe  clerk  of  such  court  or  olUcer,  if  any;  and  must  be  further 
anthentlcated  by  a.  oerllQcate  under  the  princi|ial  seal  of  the  de- 
partment of  fMvlmi  affairs  or  the  depnrtDient  of  jnstiee  of  snch 
foreign  conutry  uud  the  si^ature  of  the  oificer  who  has  the 
custody  of  such  seal  to  the  effet-t  that  the  seal  or  officer  by 
which  or  by  whom  such  will  was  admitted  to  prohnte  or  (meh 
letter*  were  granted  was  duly  authorised  by  the  laws  of  such 
rorelgn  coniitry  to  admit  sueh  will  to  probate  or  to  grant  such 
letters:  that  the  will,  letters  or  records,  the  accompanying  copy 
of  whkh  iH  HO  autllentieated  Is  or  are  kept  pnntnnnt  to  those 
laws  by  sudi  court  or  by  the  officer  who  nofheuticated  such 
copy  and  thnt  the  seal  of  such  court  or  officer  affixed  to  such  copy 
Is  genuine,  and  that  the  officer  making  such  (vrtilrtiilf  under  auch 
seal  of  tbe  departmi-ut  of  foreign  affairs  or  of  the  depurlmout  of 
Justice  of  sncli  foreign  country  verily  iK-lieves  that  each  of  the 
signatures  nltcMtiuR  Buch  copy  is  genume  and  the  seal  of  sucft 
deiNirtment  of  forrign  affairs  or  deportment  of  Justice  of  s)icli 
foreign  i-ouutrj  and  the  signature  of  tin-  officer  having  :he  cufc- 
tudy  of  siu'li  seal  sliiill  be  attcBted  by  a  Unilwl  Stuti«  consul  and 
to  entitle  any  certificate  concerning  proofs  accompanying  the  itipy 
of  the  will,  or  of  the  recoril  so  authenticated,  to  lie  recorded  or 
useil  in  tliis  state  us  provided  Id  this  article,  such  certiBc:u.*  •ini- 
cerniiiR  proofs  must  lie  similarly  authenticated  and  attested. 

L.IWT.eta.KS.   lnMIeo(Bept.l,IWI. 
'  I  arOB.   [Repealed  by  L.  1888.  ch.  4ffi.] 
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Aitldo  I.  AU,  MHrTtatoD,  ■nd  cootral  or  in  eienUt  M  ■dmlnlitnlot. 


AU,  •<$•"> 


iBd  HttlemeBt  ot 


AHTICLE  B-IRBT.. 

Aid,  oapermsitm,  and  conti-ot  of  iin  &Kecutor  or  athniniBlrator. 

Out.  Z70a.  lAtiAiitf  at  penoii>  oiuatborlxnl  to  set  ■■  •leCDtora  or  ailmBt*- 


37H.  CuotcntBof  Innnur)'- 

ZJn.  Sale  o(  nerMiml  nropert^. 
STIS.  ASMMilnmnlt  ol  dibl*. 
2TI9.  l^naut  Dt  it-M. 
ZT2U.  Apportloniiu' 
zrai.  laymen t  oUcKmi™. 
I    2T0a.   [AB'd,    lMt3.]    lilKbllltT  of    prnou   unaBtliorlKd 


Every  [K'ruon  becoming  noBscBsed  of  property  of  a  t 
iiitptitntp,  without  liettig  tnprpto  duly  nntliorlKcd  ns  pi 
iidmliilstrntor,  or  without  authoriw  froni  the  pipcutor  or  adrain- 
islnitor,  ia  liable  to  nccottnt  for  tne  full  vnlne  of  such  property 
fo  c>TiT7  person  enlilleii  thereto,  and  ahnll  not  be  allowiil  tr. 
rotnin  or  deduct  ttiprcfrom  any  debt  due  to  him. 

I  arnr.  [Am'd,  ISDS.]  FrocreillnBB  to  dlncover  property 
nlllibclil,   ete. 

All  expeiitor  or  ad  minis  Ira  tor  may  present  to  t*ie  aurroenlp'a 
<fnTt.  from  which  letters  were  issueil  to  him,  a  written  petition. 
di'l.v  verified,  settinK  forth,  on  knowledce  or  iDtormatloD  ond 
U'lii'f.  nny  faeta,  lendinft  to  ehow  that  money  or  other  personal 
properly,  which  ahmild  be  clelivered  to  the  petitioner,  or  which 
ouKlit  to  be  included  in  an  inventory  or  npprnlsftl,  la  In  the 
poBBfBBion,  nnder  the  control,  or  within  the  knowledge  or  in- 
forumtion.  of  a  pemon,  who  rfltbholda  the  same  from  him:  or 
who  refuses  to  impart  knowledpe  or  informntion  h"  mny  have 
ennceming  the  aame.  or  to  disciose  any  other  fijct  which  will 
nld  nneh  esecntor  or  sdroinlatrntor  in  making  discovery  of  snch 
property.  m>  that  tt  cannot  lie  inventoried  or  appraiaeii:  snd 
pmylng  an  inquiry  respecting  it,  snd  that  (he  person  complnlnnd 
of  nnay  be  cited  to  attend  the  inciuiry,  and  to  be  exnmined 
UGOrdinsly.    Tlie  petition  may  be  accompanied  with  an  affidayit 


dm,-,;.^:^,  Google 
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OF  otber  evidence,  written  or  oral,  tending  to  sapport  the  nliofv 
tionH  thereof.  If  tbe  gmrogate  is  sBtiaGnl,  on  the  papem  bo 
preaeuted,  that  there  are  reasonable  Krounds  for  the  iuquiiT,  lie 
mnst  Issue  a  citation  accordlDBlr;  which  ma;  be  muile  return- 
able forthwith,  or  nt  a  future  time  fixed  bj  the  surroiirate,  and 
may  be  served  at  any  time  before  the  heaiiux.  Whero  the 
person  or  any  of  the  persons,  to  be  cited,  doea  not  reside,  or  la 
not  within  the  oouuty  of  the  surrogate,  the  cilalinn,  in  Ibe  surro- 
gate's discretion,  may  require  him  to  apprnr  at  n  siiecified  time, 
nt  a  place  within  the  county  where  he  resides  or  is  served,  before 
a  judge,  a  justice  of  the  peace,  or  a  referee,  dcalsuated  iu  the 
citatloD,  or  before  the  surrogate  of  that  county. 

L.  18S3.  eb.  eSO. 

1  2708.  [Am'd,  1898.  IBOB.]  Order)  servlve  of  oltkUon 
■ad  order)  ollleen*  who  Bur  set  In  surroKKte'a  abacnee. 

The  surrogate  must  annei  to  or  indorse  upon  the  citatkin,  nn 
order,  requiring  the  party  eifed  to  attend  personally,  at  the 
time  and  place  therein  specified.  The  citation  and  order  mast 
be  pereonally  served:  and  service  thereof  is  ioeSectual,  unlras 
It  Is  accompanied  with  payment  or  tender  of  the  sua,  reqiiir'd 
by  law  to  be  paid  or  tendered  to  a  witness,  who  Is  subpoenaed 
to  attend  a  trial  in  the  supreme  court.  A  failure  to  attend, 
as  required  by  a  citation  and  order  personally  nerved,  may  be 
punished  as  u  contempt  of  the  court.  If  the  surrogate  Is  absent, 
the  petition  may  be  presented  to  the  county  judge,  the  speoini 
cotiDty  judge,  or  the  special  surrogate,  or  to  a  justice  of  the 
snpreme  court,  or,  except  In  New  York  or  Kings  county,  to 
the  mayor  or  recorder  of  a  city  within  the  surTogatc's  county. 
The  officer,  to  whom  it  is  so  presented,  has  the  same  power  aa 
the  surrogate,  with  respect  to  all  the  proceedings,  and  must 
issue  a  citation  and  an  order,  retnmebte  before  him,  aa  pre- 
Bcribed  In  this  and  the  last  section.  Tie  may.  at  any  stage  of 
the  proceedinga,  make  an  order  transferring  tbem  to  the  snrro- 
gnte,  wbo  must  complete  theui,  iu  lite  maDner,  as  if  he  had 
Issued  the  citation. 

L.  1SS3,  tb.  eat;  L.  ISSB.  eb.  B4fl, 

I  2T0O.   [An'd,  1893.]    Bx«mliutHoii  and  decree. 

On  the  attendnncc  of  a  person,  to  whom  a  citation  is  iseued,  as 
prescribed  in  this  article,  he  must  be  sworn  to  answer  truly  nil 

Inc  the  inquiry  prayed  for  in  the  petS- 

cd  fully  and  nt  Inrce.  respecting  prop- 
whieh  the  decedent  had  possession  at 
ro  years  before,  his  death,    A  refuaal 

._  ^.. ,  ... . .  a  question  which  the  officer  conducHnK 

the  examination  detcmiines  to  be  proper.  Is  punishable  by  the 
officer  or  referee  conducting  the  eiamlnation,  In  the  same  manner 
as  a  like  refusal  by  a  witness,  subpoenaed  to  attend  a  hearing 
before  the  surrogate.  If  the  person  so  cited  Interpose  a  mitten 
answer,  duly  verified,  that  he  is  the  owner  of  sncn  property,  or 
entitled  to  the  possession  thereof  by  virtue  of  a  lien  thereon  »r 
special  property  therein,  the  surrogate  must  dismiss  the  proeee^- 
Ings  as  to  such  properly  so  claimed.  After  the  exsmlnntlm  of 
all  the  parties  cited  is  comoleted.  If  no  such  answer  is  tntcrrxaind, 
tiuleas  one  or  more  of  them  give  aecurity,  as  prescribed  In  the 
neit  section,  either  party  mny  produce  further  evidence,  In  like 
maimer  uid  with  like  effect  as  on  a  trial.    Where  It  aivMn  b> 

re* 
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the  anrrogate  or  other  offlcer  who  iasiied  the  dtiltion,  from  tbe 
examJiiHtloii  and  other  testimony,  if  any,  that  there  is  reasoa  to 
■uBpect,  that  property  of  Iho  decedent  is  withheld  or  oonct-aled 
by  the  person  cited,  he  must,  unless  that  person  gives  sei/urity, 
as  prescribed  ia  (he  next  section,  mnke  a  decree,  recitinK  the 
tronnd  of  making  it,  and  requiring  the  person  cited  to  deliver 
poBaeasion  ot  the  property  to  the  pelitioner.  Tbe  decree  must 
specify  the  sum  of  money  or  describe  the  other  property.  Where 
It  is  made  by  an  offlcer,  other  than  the  surrogate  6r  temporary 
Bnrrogate,  It  mast  be  entered,  and  may  be  cnCorced,  aa  a  decree 
of  the  aorrogate'a  court. 

Old  KCtlaas  mo-sni  conaolldiited;  L.  1893.  cb.  S86. 

I  BTIO.    [As'd,   1S»3.]      Be«Brltr    to   vreveul   deerecf   wiir- 

The  BMurity  to  be  Kiven  as  prescribed  in  the  last  section,  must 
be  a  bond  to  ttie  petitioner,  executed  by  thi:  person  eited,  with 
anch  sureties  and  in  such  a  penalty  as  the  aurrogate  approves; 
describluK  the  property  or  specifying  tbe  sum  nt  money;  and 
cooditioned  that  tbe  principal  in  the  bond  will  pay  to  the  obLgec, 
or  his  luccesaor,  tbe  money;  of  that  be  will  deliver  to  him  tbe 
pn^ierty,  or,  in  default  thereof,  pay  to  tbe  obligee  the  full  value 
of  tlxa  property,  amd,  in  either  vase,  that  be  will  pay  all  damages 
awarded  against  him  for  withholding  tbe  property,  whenever  it 
is  determined.  In  an  action  or  special  prooeedtog  to  be  brought 
by  the  obligee  or  hia  aueeessor,  that  it  belongs  to  tbe  estate  of 
tne  decedent.  On  the  presentation  of  sucb  a  bond,  and  the  pay- 
ment of  tbe  costs,  if  any,  which  the  surrogate  or  other  offlcer 
awards  to  the  petitioner,  witbiu  such  a  time  as  tlic  surrogate  or 
other  officer  fires  for  that  purpose,  an  order  must  be  made,  dte- 
miasing  the  proceedings.  Wbere  the  decree  requires  the  person 
tited  to  deliver  money,  disobedience  thereto  may  tie  punished  as 
a  contempt  of  the  court.  Where  it  requires  him  to  deliver  pos- 
■eMion  of  other  property,  a  warrant  must  be  issued,  on  the  appli- 
ectton  of  tbe  petitioner,  directed  to  the  sheriff,  or,  generally,  to 
any  constable  of  the  county,  or  any  marshal  of  the  city,  where 
the  property  may  be  found:  commanding  hini  to  search  for  it; 
to  seiie  it,  if  it  is  found  in  the  possession  of  tbe  person  cited, 
or  faia  agent,  or  a  pt-rson  deriving  title  from  him  since  the  pre- 
sentation of  the  petition,  and  for  that  purpose,  if  necesaary.  to 
break  open  any  house  in  the  day  time:  tn  deliver  the  property  8<i 
■eded.  to  the  petitioner:  and  to  return  thu  warrant  within  uxty 
days  thereafter.  It  the  decree  was  mndp  by  tbe  surrogate  or 
temporary  amrogate.  the  warrant  miiRt  bo  tindor  the  seal  of  Ihe 
surrogate's  court;  if  by  any  other  officer,  it  must  be  tinder  hia 
hand,  and  returnable  before  him.  The  issaing  of  such  warrant 
does  not  affect  the  power  of  the  court  to  enforce  tbe  decree,  or 
Any  part  thereof,  by  punitbing  disobedience  thereto. 

OM  McllMia  «TlS-£tU  ccmiMldited:  L.  18M.  ch.  OSS. 

I  STll.  [Am'd,  1808.  1001.]  Appolnlment  of  >ppr«Iiicra 
BB4  appntlaal. 

On  the  application  of  an  executor  or  administrator,  the  surro' 
Kate,  by  writing,  must  nppoint  two  disinterested  opiiraiserf.  as 
often  aa  may  be  necessary,  to  appraise  the  personal  property  of  a 
deceased  person,  who  shall  be  entitled  to  receive  a  r<>nsonable 
compensa^on  for  their  services,  to  be  allowed  by  the  surroKate, 
■ot  exceeding  for  each  the  sum  of  Bve  dollars  for  each  day  actu- 
ally employed  in  making  appraisement.  In  addition  to  expcnsi's 
actually  and  neccasnrtly  Incurred.    The  nujpber  ot  days'  services 
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rendered,  and  the  amount  of  such  expenseB,  must  be  verified 
bj  the  affidavit  of  the  appraiser,  delivered  to  the  executor  or 
ftdliliiiUtrator,  and  adjusted  by  the  surrogate  before  iiaymeat  of 
the  fees.  The  useiutors  and  aduriuiatraturs,  within  a  reaeionable 
time  after  quulilj-ing  aud  after  giving  a.  notice  ol  at  least  five 
days  to  the  legatees,  and  next  of  kin,  residlog  In  the  county 
wlicre  tbe  property  is  situated,  end  posting  a  notice  in  three  of 
the  moat  public  places  of  the  tutvti,  spccifyinf;  the  time  and  place 
at  wbith  the  appraiaenieut  wilt  be  mode,  miiat  make  a  '  ' 

perfect  inveutory  of  all  the  personal  proiKTt;  of  the  t 
mtestate;  and  if  in  dilTerent  and  distant  places  two  or  mure 
sach  inventories  as  may  be  aeccBSary.  Before  mnking  the  ap- 
praiBenicnt,  the  apprais<TS  niuat  take  and  aubAcrilie  an  oath,  to 
be  inserted  In  the  inventory,  that  they  will  truly,  honestlr  and 
impartially  npprniae  the  personal  property  exbibtte<f  to  th^Bi. 
■ceording  to  the  beat  of  their  knowledge  and  ability.  They  must 
in  the  presence  of  such  of  the  parties  interesled  as  attend,  esU- 
mate  and  appraise  the  property  exhibited  to  them,  and  set  down 
each  article  separately  with  the  value  thereof  in  dollam  and 
cents,  distinctly,  in  figures  oppoaite  to  the  artii^len  respectively. 
Service  of  the  aotii-e  obove  mentioned  may  be  either  personal  or 
In  the  manner  prescribed  by  section  seven  hundred  and  ninety- 
seven,  Gubdividon  one  and  section  seven  hundred  and  ninety-ei^t 
of  thia  act. 

I  mix.    [Am'd,  1K&».]    What  oliaU  be  deemed  ■»«!■. 

The  following  shall  be  deemed  assets  and  go  to  the  eiecBtors 
or  administratora,  to  be  applied  and  distributed  as  part  of  tbe 
personal  property  of  tbe  testator  or  intestate,  and  be  included  in 
the  inventory: 

1.  Leases  for  years;  lands  held  by  the  deceased  from  year  to 
year;  aud  estates  held  by  him  for  the  life  of  another  person. 

2.  The  interest  remaining  in  him,  at  the  time  of  his  death.  In 
a  lerm  of  years  after  the  expiration  ol  any  estate  tor  years 
therein,  granted  by  him  or  any  other  person. 

3.  The  Interest  iu  lands  devised  to  an  executor  for  a  tarm  of 
years  for  the  payment  of  debts. 

4.  Things  annexed  to  the  freehold,  or  to  any  building  for  the 
purpose  of  trade  or  manufacture,  and  not  fixed  into  the  wall  of 
a  house  so  as  to  be  essential  to  its  aoppurt. 

5.  The  crops  growing  on  the  land  of  the  deceased  at  the  time 
of  bin  death, 

(1.  Every  kind  of  produce  rniseil  annually  by  lat>or  and  cultiva- 
tion, escepl  growing  grass  and  fruit  ungathcred. 

7.  Kent  rcKcrved  to  the  deceased  which  had  accrued  at  tha  tine 
of  his  death. 

8.  I>ebts  secured  by  mortgages,  bonds,  notes  or  bills;  accounts, 
money,  and  bank  hills,  or  other  circulating  medium,  tliingB  in 
action,  and  atock  iu  any  corporaliou  or  joint-stock  association. 

0.  OiioiiK,  wares,  merchandisi'.  ulenails,  furniture,  cattle,  pro- 
viaions,  nioneys  unpaid  on  contracts  for  the  sale  of  lands,  and 
every  other  apecies  of  pcnumal  property  not  hereinafter  excepted. 
Things  annexc<l  to  the  freehold,  or  tn  n  building,  shall  not  go  to 
tbe  executor,  but  shall  descend  with  the  freehold  to  the  heirs  or 
devisees,  except  such  fixtures  as  nre  mentioned  in  the  fonrth  sub- 
division of  this  section.  The  right  of  an  heir  to  any  properly,  not 
enumerated  in  this  secticin.  which  by  the  common  law  would  de- 
scend to  hiu).  is  not  impaired  by  the  general  terms  of  this  section. 

II  IS9S.  tb.  WO.  "  TU« 
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I  XTIK    [An'C,  ItWSO    BzenpttsB  for  widow  and  oblldrM. 

If  a  man  haTinE  a  family  die,  leariag  a  widow  or  minor  child 
or  childreD,  the  folluwlnK  articles  shall  not  be  deemed  aaseta,  liut 
must  be  Included  and  stated  in  the  iuveatory  of  the  estate  with- 
out being  appraised: 

1.  AH  BpiDDing-wheelB.  wearing- Ioodib,  one  Uuitting-machine. 
one  ae wing-machine,  and  atorea  put  up  or  kept  for  use  b;  bis 
familT^ 

2.  The  (amiljr  bible,  family  pictures  and  school-boots,  used  by 
or  In  such  family,  and  books  not  exceeding  in  value  fifty  dullara, 
which  were  kept  and  used  bb  part  of  tbe  family  library. 

3.  Sheep  to  the  number  of  ten,  witb  their  Seeccs.  and  tbe  yarn 
and  cloth  manufactured  from  the  same;  one  cow,  two  awiiie, 
and  the  pork  of  such  swine,  and  necessary  food  for  such  awine, 
sheep  or  cow  for  sixty  days,  and  all  necessary  provislone  and 
fuel  for  such  widow,  child  or  children  for  sixty  days  after  the 
death  of  such  deceased  person. 

4.  All  necessary  wearing  apparel,  beds,  bedsteads  and  bedding, 
necessary  coolcing  utensils,  the  clothing  of  the  family,  the  clothes 
of  tbe  widow  and  her  omamenta  proper  for  her  station;  one  table, 
six  chairs,  twelve  knives  and  forks,  twelve  plates,  twelve  tea 
cups  and  Bancers,  one  sugar  dish,  one  milk-pot,  one  tea-pot,  and 
twelve  spoons,  and  otiier  honsehold  furniture  not  exceeding  one 
hundred  and  fifty  dollars  in  Talue. 

D.  Other  neceaaary  household  famiture,  provisions  or  other  per- 
■Mial  property,  in  tbe  dis43«tion  of  the  appraiBers,  to  the  value 
of  iM>t  exceeding  one  hondred  and  fifty  dollars. 

BDch  articl«B  and  property  shall  remain  tn  the  possession  of  tbe 
widow,  if  tbera  be  one,  during  the  time  she  lives  with  and  pro- 
Tides  for  such  minor  child  or  children.  It  she  ceases  so  to  do, 
■he  eball  be  allowed  to  retain  as  her  own,  her  wearing  apparel, 
bar  ornaments  and  one  bed,  bedstead  and  tbe  bedding  for  tbe 
■ame.  and  the  property  specified  in  subdivision  five;  and  tbe 
Other  articles  ao  exempted  shall  then  belong  to  snch  minor  child 
or  riiUdren.  If  she  lives  with  and  provides  for  such  minor  child 
or  children  until  it  or  tbey  become  of  fall  age,  nil  the  articles 
and  property  In  thla  section  mentioned  shall  belong  to  the  widow. 
If  there  t>e  a   widow   and   no  minor  child,   all   the  articles  and 

rroperty  in  this  section  mentioned  shall  belong  to  the  widow. 
t  a  married  woman  die,  leaving  surviving  bcr  n  husband,  or  a 
minor  child  or  children,  the  same  articles  and  personal  property 
aball  be  set  apart  by  the  appraisers  with  the  same  effect  for  the 
benefit  of  such  busbend  ur  minor  child  or  children. 

L.  18»S.  fb.  fue. 

I  3714.  [Am'd,  IttftK.]  Conteat*  of  lBve>torr> 
The  inrentory  must  contain  a  particular  statement  of  all  bonds, 
mortgages,  notes  and  other  securities  for  tbe  payment  of  money 
belonging  to  the  deceased,  known  to  the  executor  or  admiuislrutur; 
with  the  name  of  the  debtor  in  each  securitj-,  the  dale,  the  sum 
originally  paynble:  the  indorsements  thereon,  if  any.  with  their 
dates  and  the  sum  which,  in  tbe  Judgment  of  the  appraiserx.  is 
collectible  on  each  security;  and  of  all  moueys.  whether  in  specie 
Mr  bank  bills,  or  other  circulating  medium  belonging  to  tbe  dc- 
ceaaed,  which  have  come  to  the  hspda  of  the  executor  or  admin- 
tsttator,  and  if  none  have  come  to  his  hands,  the  fact  shall  be 
Mated  tn  tbe  ioventory.  The  naming  of  a  person  executor  in  a 
will  does  not  operate  as  a  discharge  or  bequest  of  any  just  claim 
TOT 
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irblch  the  testator  bad  against  mm;  bot  it  BMUt  b«  Inelnded 
iiuioiis  the  credits  and  eSecte  of  the  deceased  in  tbe  inrnatorr, 
iLnd  the  executor  shall  be  liable  for  the  aawe  at  for  bo  mudi 
money  in  his  hands  at  the  time  the  debt  or  demand  becomes  due, 
and  he  must  aoplf  and  distribute  the  ssme  in  the  payment  of 
debts  nnd  legacies,  ami  amoQK  the  neit  of  kin  a»  part  of  the 
persons!  property  of  the  deceused.  The  dischnrEe  or  bequest  In 
a  will  of  n  debt  or  demand  of  the  testator  against  an  executor 
named  therein,  ur  against  any  other  person,  is  not  TsUd  aa 
against  the  creditors  of  the  dcccns(.'d:  but  must  be  conatrued 
only  as  a  spodlic  bequest  of  such  debt  or  demand;  and  the 
amount  thereof  must  be  included  in  the  iuveutorj  and,  if  neceo- 
eary,  be  applied  tn  the  payment  of  his  debts;  and  If  not  necessary 
for  that  purpose,  must  be  paid  fa  the  same  manner  and  proper^ 
tion  ns  other  specllic  lejcHcies.  If  personal  property  not  mentioned 
in  any  inventory  cnme  to  the  possession  or  IiDOwtedge  of  an 
eiecutoT  or  administrator,  he  must  cause  the  same  to  be  ap- 
praised as  herein  required,  and  an  inventory  thereof  to  be  re- 
turned within  two  months  after  the  discovery  thereof;  and  the 
making  of  snch  InTentorj  and  return  may  be  enforced  in  the 
*ame  manner  as  in  the  case  of  a  fint  inventory. 

I^  IRU.  cli.  880. 

I    ariS.   [AWd,    UBS.]       Retara   of   ImTvatarr. 

Duplicates  of  the  inventory  mnst  be  made  and  Binned  by  tiie 
appraisers,  one  of  which  muK  be  retained  by  the  esetrutor  or 
administrator,  and  tbe  other  returned  t*  the  surroKale  wittlin 
three  months  from  the  date  of  the  letters.  On  retnminfr  sndi 
iuTontory,  the  execolor  or  administrator  must  take  and  snb- 
acrlbe  an  oath,  iniioreed  npon  or  annexed  to  the  inTentory,  stating 
that  the  inventory  is  in  ait  respects  just  and  true,  that  it  contains 

n  true  statement  of  all  the  personal  property  ol  ttie  der * 

which  lias  come  to  his  knowledge,  and  paj^ularly  of  all  n 
bank  bills  and  otlier  circulatinK  mediom  belonsing  to  the  deceKseu, 
and  of  all  Just  claims  of  the  deceased  against  him,  ocoording  to 
the  best  of  hia  knowledge.  Any  one  execntor  or  admuAtratar, 
on  the  neglect  of  Ihe  others,  may  return  an  mventnry;  and  the 
eiecutors  or  administratOTs  so  neglecting  shall  act  tb«rMite>  in- 
terfere with  the  s(i  ministration  or  haro  any  power  o^er  the  per- 
Bonnt  oroperty  of  the  deceased;  but  the  executor  «r  adu^iitotmtor 
BO  retiirning  the  inventory  shall  have  the  whole  adraialatrafliin, 
until  the  delinquent  return,  and  verify  an  inTentory,  ia  «M(wd- 
ancc  with  the  proTisioos  of  this  article. 


{  2Tl«.  [An'd,  1S93.]  Rctura  of  iBTOtorTl  **w  aom- 
p«lle«. 

A  creditor  or  person  interested  in  the  estate  may  preaeot  to 
the  Burrogate's  conrt  proof,  by  affidavit,  that  an  eiecBtor  or 
administrntor  has  failed  to  return  an  Inventory  or  a  aalBcieDt 
Inventory,  within  the  time  prescribed  by  law  therefor.  If  the 
surrogate  is  snliafied  that  the  cxeeiilor  or  administrator  is  in 
detnnlt,  he  must  molte  an  order  requiring  the  delinquent  to  r«iim 
the  Inventory,  or  a  further  inventory,  or  in  defaait  thereof,  1o 
Hhow  cause,  at  a  time  and  place  therein  specified,  why  he  shontd 
not  be  otiaehed.  On  the  return  of  the  order,  if  the  deHnqnwt 
has  not  filed  a  snffieient  Inventory,  the  siirrogntc  moat  iasne  c 
warrant  of  attachment  against  him,  on  whidt  the  procecOlim  vre 
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thv  tuae  K»  OD  R  wuraut  isHied  for  dieobedieQire  to  an  order, 
as  prwcribed  In  title  tivelftli  of  chapter  sevoDteenth  of  this  act 
A  penaa  committed  to  jftit  od  the  return  of  a  warrant  uf  attaeb- 
mentr  iamed  aa  prescribed  in  thie  section,  maj  be  diacharged  bf 
the  aonogate  or  a  jnetice  of  the  supreme  court,  on  bis  paying 
and  deliTericig,  under  oath,  alt  the  moncT  aud  other  property  of 
the  decedent,  and  all  papers  relating  to  the  estate,  uuder  liia  ciit- 
trai,  to  the  BOirogatei  or  to  a  peraoD  authorized  by  the  surro0iite 
to  receiTe  the  same. 

au  NCtWu  9T15-S71S  mntoltdited;  L.  18*3,  <±.  686. 

S  ariT.  {An'd,    1883.]    Sale   at   pernonal  propertr. 

'   '         mr  dlieover  that  the  debts  Rgainst 

:i  cannot 

....  .  .     iperty  of 

the  deceased,  the  wune,  so  far  <aij  luuy  be  neuMHary  for  the  pay- 
ment ut  such  debts  and  Icsaciea,  muitt  be  Bolil.  The  sale  may 
be  public  or  private,  and,  except  in  the  city  of  New  York,  ma^ 
be  on  credit  not  e:£eeediuK  one  year,  with  approTcd  security.  The 
executor  or  aUmiaiatralor  is  uot  rew)onnble  for  any  loss  bap- 
pening  on  the  sale  wlieu  made  in  kooiI  fnitb  niid  with  ordinary 
prudence.  Articti'H  nut  iieceiwary  fur  life  stipjiiu-t  and  HubBistence 
of  tbe  family  of  the  deceased,  or  not  B|)ecificiilly  beiiueatbed, 
must  be  first  sold;  and  articles  so  bequeathed  must  not  be  aoM 
until  the  residue  of  tUc  personal  estate  has  beeu  aivlied  to  the 
payment  of  debts, 

L.  18S3,  cb.  eaa. 

I  anS.  [ABa>a,  ISeS;]    Ascfrlaljnumt  of  debta. 

The  eiecutoi  or  administrator  at  any  time  after  the  granting 
of  hie  letters,  may  insert  a  notice  once  in  each  week  tor  six 
months  In  such  newspaper  or  newspapers  printed  in  the  county 
as  the  surrogate  directs,  requiring  all  perBone  having  claims 
Bgainst  the  deceased  to  exhibit  tLe  same,  witli  the  vouchers 
therefor,  to  him,  at  a  place  to  be  specified  in  the  notice,  at  or 
before  o  day  therein  named,  which  must  be  at  least  six  mouths 
(rem  the  day  of  the  first  publication  of  the  notice.  The  executor 
or  administrator  may  require  satisfactory  vouchers  in  support 
of  any  claim  presented  and  the  affidavit  of  the  claimant  that  Uie 
claim  Is  justly  due,  that  no  payments  have  tceu  made  thereon, 
and  that  there  are  no  offsets  against  the  same  to  the  knowledge 
of  the  claimant.  If  the  executor  or  administrator  doubts  the 
jnstice  of  any  such  claim,  he  may  enter  into  an  agreement  In 
writing  with  the  clalmont  to  refer  ihe  matter  in  controversy 
to  one  or  more  disinterested  persons,  to  be  approved  by  the  sur- 
rogate. On  filing  such  agreement  and  approval  In  the  office  of 
the  clerk  of  the  supreme  court  in  the  county  In  which  the  parties 
or  either  of  them  reside,  an  order  shall  he  entered  by  the  clerk 
referring  the  matter  in  controversy  (o  the  person  or  persons  bo 
■elected.  On  the  entry  of  such  order  the  proceeding  shall  become 
nn  action  in  the  supreme  court.  The  same  proceedinKs  shall  be 
bad  fn  all  t^peets,  flie  referees  shnll  have  the  same  powers,  be 
entitled  to  the  same  compensation,  and  subject  1o  the  same  control 
BB  if  the  reference  had  been  made  in  nn  notion  in  which  such 
«>«rt  might,  by  law,  direct  a  reference.  Tn  detenntning  the 
qoMtioD  of  coata  the  referee  shall  be  ftoverned  by  sections  elgh- 
tevR -kuBdred  aod  thirty-flw  and  eighteen  huudted  bin)  thirty-alx 
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of  thia  AcL  Jadgtnent  ma;  be  entered  on  the  teport  ot  tbe 
referee  and  euch  judgment  shall  be  v&lid  and  effectual  in  >U 
reapects  bh  if  the  same  had  been  rendered  in  n  anit  commeiiced 
by  the  ordinary  process,  and  the  practice  on  appeal  therefrom 
shall  be  the  suuie  as  ia  other  civil  actions.  If  a  aoit  be  brought 
on  a  claim  which  is  not  presented  to  the  eiecotor  or  ndmiti- 
!_.__.__   _.!.!.■..    _-_   mouths   from   the   first  publication   of  mch 

- r  or  administrator  shall  not  be  chargeable  for 

.    .  r   moneys   that   be   may   have   paid   in   aatiaf action 

of  any  lawful  claims,  or  of  any  legacies,  or  in  making  distiibu- 
tion  to  the  next  of  kin  before  such  suit  was  commeuced. 
U  1S83,  eh.  684.    Bee  i  1B22, 

1  S719.   [Am'd,    ISOa.)    Par^eBt    of   dckta. 

EveiT  executor  and  administrator  must  proceed  tvKh  diligence 
to  pay  the  debts  of  the  deceased  according  to  the  tollowinjr  onler: 

1.  Debts  entitled  to  a  preference  under  the  laws  of  the  United 
States. 

2.  Taxes  assesBed  on  the  property  of  the  deceased  previous  to 
his  death. 

3.  Jndgm _. 

ceased  according  t.   __.   , ,. ,. 

4.  Al]  recognizances,  bonds,  sealed  Instruments,  notes,  bills  and 
aniiquidated  demands  and  accounts. 

Preference  shall  not  be  given  in  the  payment  of  a  debt  over 
other  debts  of  the  same  class,  except  those  spedSed  In  the  third 
class.  A  debt  due  and  payable  shall  not  be  entitled  to  a  wefer- 
.  ence  over  debts  not  due.  The  commencement  of  a  snit  for  tbe 
recover;  of  a  debt  or  the  obtaining  a  judgment  thereon  against 
the  executor  or  administrator  shall  not  entitle  such  debt  to 
preference  over  others  of  tbe  same  class.  Debts  not  due  ma; 
be  paid  according  to  the  class  to  which  they  belong,  after 
deducting  a  rebate  of  legal  intereKt  on  the  sum  paid  for  the 
nnexplred  term  of  credit  without  iutereat.  An  executor  or  od- 
mtnlBlrator  shall  not  satisfy  his  own  debt  or  claim  out  of  the 
property  of  the  deceased  until  proved  to  and  allowed  by  tbe 
surrogate;  and  It  shall  not  have  preference  over  others  of  the 
same  class.  Preference  may  be  given  by  the  surrogate  to  rents 
due  or  accruing  on  leases  held  by  the  testator  or  intestate  at 
the  time  of  his  death,  over  debts  ot  the  fourth  class.  If  it 
appear  to  bis  satisfaction  that  saeh  preference  will  benefit  the 
estate  of  the  testator  or  intestate.  The  surrogate  may  nntborlie 
the  executor  or  administrator  to  conipromise  or  compound  a 
debt  or  claim,  on  application,  and  for  good  and  sufficient  cause 
shown,  and  to  sell  at  public  auction  on  such  not  ice  as  the  surro- 
cnte  prescribes,  any  uncollectible,  state  or  doubtful  debt  or 
claim  belonging  to  the  estate;  hut  any  parly  interested  in  the  Sua] 
BOitlenient  of  the  estate  may  show  on  snch  settlement  that  mieb. 
debt  or  claim  was  fraudulently  or  uegligeot];  CUDpromlacd  or 
compounded, 
r..  iSBS.  cb.  eat. 

t  reata,  Bn>Bltl«B 

All  rents  reserved  on  any  lease  made  after  June  screntb, 
eighteen  hundred  and  seventy-five,  and  all  anuottles,  dlvidenda 
and  other  payments  ot  ever;  description  made  payable  or  bwo»- 
ing  due  at  fixed  periods  nuder  an;  inatrameat  execntcd  atttr 
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anch  date,  or,  being  a  last  will  and  testament  tliat  takes  effect 
after  such  date,  bIiuU  be  apportioueii  bo  tliat  on  the  di^ath  o(  any 
persou  interested  in  such  rents,  annuiMcB,  dividends  or  other 
BUcii  payments,  or  in  the  estate  or  fund  from  or  iu  resfiect  to 
which  the  same  issuea  or  is  derived,  or  on  the  deterniinatiou  bf 
any  other  menns  of  the  interest  of  any  siicli  pervoD,  he,  or  hii> 
executors,  admin istrators  or  nsslgus,  shall  be  entitled  to  a  pro- 
portion o(  such  rents,  anuuities.  dividcutls  and  other  parMcnts, 
according  to  tiio  time  which  shall  have  elapsed  from  llie  com- 
mencement or  Inst  period  of  pnyinc'iit  tberi-ot,  ns  the  case  may 
be,  iDCla^InK  the  day  of  the  death  of  such  person,  or  of  the 
determination  of  his  or  her  Interest,  after  making  allowance  and 
deductions  on  acconut  of  charges  on  such  reots.  annuities,  divi- 
dends nnd  other  payments.  Every  such  person  or  his  executors, 
administrators  or' assigns  shall  have  the  same  remedies  at  law 
and  In  equity  tor  recovering  such  apportioned  parts  of  such 
rents,  annuities,  dividends  and  oflicr  payments,  ivhen  the  entire 
amount  of  which  aueh  apportioned  form  part,  become  due  and 
payable  and  not  before,  as  he  or  they  would  have  had  for 
recovering  and  obtaining  such  entire  rents,  annuities,  dividends 
and  other  payments,  if  entitled  thereto;  but  the  persons  liaise 
to  pay  rents  reserved  by  any  lease  or  demise,  or  the  real  prop- 
erty comprisei]  therein  shall  not  be  resortcd^to  fo^  such^pp^ 
tioiied   parts,    ■    ■      '  "  "   —'■'-'-  ■- 

forty-two  of  t\ie  laws  of  eightes-n  hundred  nnd  seTenty-G  .. 
would  have  been  entitled  to  the  entire  rents;  and  such  portions 
shall  be  recoverable  from  such  person  or  persons  by  the  parties 
entitled  to  the  same  under  this  sectioD.  This  section  shall  not 
apply  to  any  case  in  which  it  shall  be  exi>re8sly  stipulated  that 
no  apportionment  be  made,  or  to  any  suiOB  made  payable  in 
policies  of  insurance  of  any  description. 

U  ISM,  eh.  BSa. 

I  am.  IAm'«,  180S.1  Payment  at  leciwlBS. 
No  legacy  shall  bo  paid  by  an  eieeutor  or  administrator  until 
after  the  expiration  of  one  year  from  the  time  of  grantmg  letters 
testamentary  or  of  administration,  unless  directed  by  the  »nll  to  be 
sooner  paid.  If  directed  to  be  sooner  paid,  the  executor  or  adminis- 
trator may  require  a  bond,  with  two  suOleient  sureties,  conditioned, 
that  it  debts  against  the  deteoHed  duly  appear,  and  there  are  uot 
other  assets  sufficient  to  pay  other  legacies,  then  the  legatees  will 
refund  the  legacy  so  paid,  or  such  ratable  i>ortion  thereof  with  the 
other  legatees,  as  may  be  necessary  for  the  payment  of  such  debts, 
and  the  proportionol  parts  of  such  other  leRacies,  if  there  he  any, 
and  the  costs  and  charges  incurred  by  reason  of  the  payment  to 
such  legatee,  and  that  i(  the  probate  of  the  will,  under  which  such 
legacy  is  paid,  be  revoked,  or  the  will  declared  void,  that  such  lega- 
tee will  refund  the  whole  of  Bu.h  legacy,  with  interest,  to  the  exec- 
utor or  administrator  enUlled  thereto.  After  the  expiration  of  one 
year,  the  executors  or  administrators  must  discharge  the  speclhc 
legacies  beoueathed  by  the  will  and  pay  the  general  legacies,  if 
there  be  assets.  It  there  are  not  suBicicnt  assets,  then  an  abate- 
ment of  the  general  legacies  ninat  1r'  made  in  equal  proportions. 
Such  payment  shall  be  enforced  by  the  surrogate  in  the  same  man- 
ner asthe  return  ot  an  inventory,  and  by  a  suit  on  the  bond  of 
■ach  executor  or  administrator  whenever  directed  by  the  surrogate. 
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ARTICLE  SECOMD. 

Accounting  and  settlement  of  the  etiate, 

ben.  VS3.  I^UtloD to oompsl  mrmenti  botrlos!  dNna, 

am  DecreAfor  p^mcdt  or  Iegac7,«lc,,  oafflvlDgBflciu'ltT, 

tt^.  ProoeedlDgt  forbfi|il«ct  toiatAi»rt  sioippt  pcvpwtj  \  prooewUasa  lipoil 


I    at    itsMM    ot 


tJK~r.il.  [Reirulci!.  L.  laaa,  tb.sdn,] 

^rtl.  Id . ;  wlmii  ■peclBo  proixrlr  mi;  M  dsUverad. 


I  XTXa.   lAm'd,  IHIHl.]   Pedllan  to  eoMpt-l  pttrH«*t|   hear. 

In  either  of  the  following  enseB  a  iwtitioH  mny  he  pretionted  to 
the  8iirro(»le's  <-ourt,  praying  for  a  derree  diriH'tiuK  nil  exei'utor 
or  ailiiiiniHtriitut-  tu  |my  the  pL-tilioucr'd  daiiii.  and  that  h<*  be  dted 
tu  show  cause  why  such  a  deeree  should  not  be  made; 

1.  by  a  creditor,  fur  the  payment  of  a  debt,  or  of  ita  Jiial  f>ro- 
portiiiunl  |>art,  nt  any  time  after  nix  niontha  liave  expired  ainee 

'^.  Ity  n  iiiThoii  I'tititied  to  a  lejcacy,  or  any  other  peenniary  pro- 
vision under  the  will,  or  a  distributive  Bhari',  for  the  paymeot  or 
Batisfucfion  thereof,  or  of  its  just  proportional  part,  at  »ny  time 
after  one  year  has  expired  since  letters  were  Rranted. 

Ob  the  preaenlation  of  such  a  petition,  the  siirmxate  mnitt  issue 
a  citation  aceordinicly:  and,  on  the  return  thereof,  he  mnM  nakc 
eueh  a  decree  in  tlie  premises  as  justice  reo;jires.    But  in  either  ttf 


D,g,t,ioflb,GoogIe 


AOOOUNTINO. 


1.  Where  the  executor  or  adminiitrator  files  a  written  answer, 
duly  verified,  setting  (ortli  facU  which  show  that  it  ii  doiibtfal 
whether  the  petitioner's  claim  is  valid  oud  legal,  and  denring  ita 
ralidit;  or  legalit;  absolutely,  or  on  ioforpmCioa  and  belieF. 

2.  Where  it  i«  Dot  pcoved,  to  the  satislaxitloii  of  the  surrogate, 
that  there  is  mouej  or  other  personal  property  of  tlie  estate  ap- 
plicable to  th«  payment  or  eUistactiou  ol  the  petitioser's  claim, 
Qiid  which  may  be  so  applied  witbout  InjurloNalj  affectinj;  the 
riffbts  of  others  entitled  to  priority  or  equality  of  payment  or 
•atistactlOD. 

L.lMeb.<M. 


I  itras.   [ABi'J,  1808.]  Deer«e  (or  payment  of  leBBer>  etc., 
OB  arlTlaar  ecenrltr. 

In  a  case  specified  In  subdifisloQ  second  of  the  last  section,  the 
■urrofCBte  may,  in  hia  dlacretioD,  eutertaiu  the  petition  at  any 
time  after  letters  are  granted,  although  a  year  has  not  expired. 
.  In  Biich  a  case,  If  it  appears,  on  the  return  of  the  citation,  that 
a  decree  for  payment  may  be  made,  as  prescribed  in  the  lust  nec- 
t!oo;  and  that  the  amount  of  money,  and  the  value  of  the  other 
.iroperty,  in  the  hauda  of  the  executor  or  administrator,  applicable  . 
\a  the  payment  of  debts,  letiacles  and  eipenses,  exceed,  by  at 
least  one-third,  the  amount  of  all  known  debts  and  claims  ngainxt 
the  estate,  of  all  legacies  which  are  entitled  to  priority  over  the 
petitioner's  claim,  and  of  all  legacies  or  distributive  shares  of  the 
same  class;  and  that  the  payment  or  satisfaction  of  the  legacy, 
pecDiiiary  provisiou,  or  distributive  share,  or  some  part  thereof. 
IS  necessary  for  the  support  or  education  of  the  petitioner,  the 
surrogate  may.  in  bis  dlHcrction.  make  a  decree,  direetins  payment 
or  satisfaction  accordiugly,  on  the  filing  of  a  bonil.  opprovpfl  by 
the  surrogate,  conditioned  as  prescribed  by  law,  with  respect  to  n 
bond  which  an  executor,  or  an  administrator  wiUi  the  will 
annexed,  may  require  from  a  legatee,  on  payment  or  satisfaction 
of  a  legacy,  before  the  expiration  of  one  year  from  the  time  when 
letters  were  issued,  pursuant  to  a  direction  to  that  effect,  con- 
tained In  the  will. 


I  3724.  [An»'«,  IXaS.}  Pr*ee«4l«a(B  tor  nmileet  to  set  apart 
czciBpt  p>«iiBrtri  proceed  I  ■■■;■  upon  Indlelnl  ■etdemeBt. 

Where  nn  executor  or  ad  minis  tratot  has  failed  to  set  apart 
property  for  a  surviving  husband,  wife  or  child,  as  prescribed  by 
law,  the  person  aggrieved  may  present  a  petition  to  the  surro- 
gate's court,  netting  forth  the  faiitire,  and  praying  for  a  decree, 
requiring  such  executor  or  administrator  to  aot  apart  the  property 
accordingly;  or.  If  it  has  been  lost,  injured,  or  disposed  of,  to 
pt7  the  vain*  thareol,  or  the  amount  of  the  injury  thexeto;  and 

TTI 
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that  be  be  dted  to  show  cause  wby  Buch  a  decreo  should  not  be 
made.  If  the  aurrogate  U  of  tbe  oplolon  that  auffldent  cause  la 
gbowb,  ho  rauBt  issue  a  citatioo  aeoordinely.  On  the  return  of 
the  dtation,  the  surrogate  must  make  sueh  a  deerr^  In  the  prein- 
ises  BB  justice  requires.  In  a  proper  ease  the  deen^e  may  require 
the  executor  personally  to  pay  the  value  of  the  property,  or  the 
amount  or  the  injury  thereto.  The  deeroe,  miide  on  n  judldal 
settlement  of  the  account  of  an  executor  or  administrator,  may 
award  to  B  surTivinK  hnsband,  wife,  or  chltd.  the  same  relief 
which  may  be  awarded,  in  his  or  her  favor,  ou  a  petition  pre- 
sented BB  prescribed  in  the  last  section. 


IBVS.J     Intepntedlitte  « 

_    ._■   administrator,   at   any   time,    may   voluntarily 

tile  in  the  surrogate's  office  an  intermodiate  aceuuuU  and  th« 
vouchers  in  support  of  the  same. 

In  either  of  the  followiuK  cases  the  surrogate  may,  in  his  dis- 
cretion,  make  an  order,  requiring  an  executor  gr  administrator  to 
Tender  an  iutermedinte  account: 

1.  Where  an  application  for  an  order,  permitting  an  cxcculiou 
to  issue  ou  a  judgment  against  the  executor  or  admJuiHtrnlor,  ha" 
been  made  bjr  the  judgment  creditor,  as  prescribed  in  section  1S2U 
of  this  act 

2.  On  Che  return  of  a  citation,  isBued  on  the  petition  of  n  judg- 
ment creditor,  projing  for  a  decree,  grautiug  leave  to  issue  an 
execution  on  a  judgment  rendpred  against  the  decedent  In  his  life- 
time, as  preacribed  in  section  1381  of  this  att. 

3.  On  the  return  of  a  citation,  issued  on  the  petition  of  a 
creditor,  or  person  entitled  to  a  legacy,  or  other  pecuniary  pro- 
vision, or  a  distributive  share,  praying  for  a  decree  directing 
payment  thereof,  as  prescribed  in  section  2T22  of  this  act. 

4.  Where  eighteen  months  have  cla|wecl  since  letters  were  is- 
sued and  no  special  proceeding,  uu  a  petition  for  a  judicial  settle- 
ment of  the  executor's  or  administrator's  account,  is  pending. 

L.iW,<]ii.tte. 

I  S7Z0.  [Am'd.  1K93.1  Whea  ■■rrosate  mar  repairs 
Jadlclal  BcttleiBcnt  vt  accoant. 

In  eitlier  of  the  following  canes,  the  surrogate's  court  may, 
from  time  to  time,  compel  a  judicial  settlement  of' the  account  of 
an  executor  or  administrator. 

1.  Where  one  year  has  expired  aince  letters  were  tssned  to  htm, 

2.  Where  letters  Issued  to  him  have  been  revoked,  wf,  for  atiy 
other  reason,  his  powers  hare  ceased. 

3.  Where  a  decree  for  the  disposition  of  real  property,  or  of  an 
interest  in  real  property,  has  been  made,  as  prescribed  in  title 
fifth  of  this  chapter,  and  the  property,  or  a  part  thereof,  bos  been 
disposed  of  by  him,  pursuant  to  the  decree, 

i.  Where  he  has  sold,  or  otherwise  disposed  of  any  of  the  de- 
cedent's real  property,  or  the  rents,  pro&ta,  or  procecda  thereof. 
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'  ponnsiit  to  B  t>o**^  contained  In  Ae  dec^ent'a  n-ill,  where  one 
fear  baa  elapsed  e'ma  letMn  were  i«s(i«d  to  blm. 

The  BQrroKate's  coUrt  may  compel  a  judicial  lettleoieBt  ot  the 
accuuDt  of  n  teDipwanr  adniiuUtrator  at  but  time.  It  maj  alM 
comiiel  a  judicial  Eettlemeiit  of  the  aocouat  of  b  fivebolder,  ap- 
poiuted  to  diepose  of  n  dect^ent'a  r»Bl  i>roi)erty,  or  iotenet  Id 
real  property,  aa  prescribed  lu  title  fifth  of  tbia  chapter,  in  like 
maiuier  as  wberc  the  Eume  has  beeu  diviMMed  of  by  tb«  executor 
or  admiuiBtrutor. 


I  97ST.  [An>'«,  1(W3,  1001.]  CIIMloni  order  to  BeaoBBt  mm* 
vroeccdlaBB  tkereOM. 

A  Mtltloa,  pruyinK  for  the  judicial  settlemeBt  at  an  account, 
and  that  the  executor  and  adwiliiatrator  be  cited  to  show  oause 
why  he  ahould  not  render  and  settle  his  account,  may  be  pre- 
■ented,  in  a  cose  prescribed  in  the  last  section,  by  a  creditor,  or 
a  person  Interested  Id  tbe  estate  or  fond.  Including  a  <'hild  born 
after  the  msklDg  of  a  will;  or  by  aoy  person  In  behalf  of  an  infant 
•o  interested;  or  by  a  surety  in  the  olScial  bond  of  the  pirsou 
reqnlred  to  account,  or  the  Ifgill  represents II re  of  iuch  a  surely. 
On  the  presentation  of  auch  a  iietition,  a  citation  must  be  issued 
accordingly;  except  that,  In  a  caae  specified  in  Bubdirlsion  first  of 
tbe  lalt  section,  If  the  petition  Is  presented  within  eighteen 
months  after  letters  were  issued  to  the  executor  or  administrator, 
the  snrroBSte  may  entertain  or  decline  to  entertain  it.  In  his  dis- 
cretion. On  the  return  of  a  citation.  Insucd  as  prescribed  in 
•llher  of  the  foregoing  sections  of  this  article,  it  the  executor  or 
administrator  fails  eitber  to  appeal,  or  to  show  Koud  caase  to  the 
contrary,  or  to  present  in  n  proper  case,  a  petition  as  prescribed 
Id  the  next  section,  sn  order  must  be  made,  directing  him  to  ac- 
count within  such  a  time,  and  in  such  a  manner  as  the  surrogate, 
frescribea,  and  to  attend,  from  time  to  time,  before  the  surrogate 
or  that  purpose.  The  executor  or  administrator  is  bound  by 
such  an  order,  without  serTice  thereof.  If  he  disobeys  it,  the 
surrogate  may  Issue  a  warraut  of  attachment  against  him  and 
his  letters  may  be  revoked,  as  where  a  warrant  of  attachment 
ta  issued  to  compel  tbe  return  of  an  iurentory.  If  it  appear* 
that  there. la  a  surplus,  distributable  to  creditors  or  persons  mter- 
cited,  the  surrogate  msy,  at  auy  time,  issue  a  suppletnentiil  cita- 
tion, directed  to  tb«  persons  who  must  be  cited,  on  tbe  petition 
of  an  executor  or  administTBtor  for  a  judicial  settlement  of  hta 
account,  and  requiring  tbem  to  attend  the  accounting.  Tbe  pend- 
CDcy  of  a  proceeding  against  on  executor  or  administrator  to 
compel  him  to  account  does  not  preclude  him  from  presenting  a 
pedtfoD  at  prescribed  in  the  next  section,  tf  such  petition  la 
presented  at  or  before  tbe  return  of  a  citation  In  and  as  pre- 
aerlbed  In  either  of  the  foregoing  sections  at  this  title,  tbe  cila- 
Uoa  Isaned  thereon  need  not  l>e  directed  to  petitioner  In  tbe  special 
preccedJig  pending  against  tbe  executor  or  admin istrn tor,  and 
the  two  ptMCfldinga  mnst  be  consolidated.  The  aurrognte  mny, 
In  Us  discretion,  and  on  snch  tecma  as  may  be  just,  direct  the 
eonaolldatlon  ef  any  two  or  more  of  such  proceedings  pendioR 
before  Um,  and  such  consolidation  does  not  affect  any  power  of 
tke  surrogate  which  might  be  esercised  In  either  proceeding, 

U  isas,  cb.  SM;  U  IWl,  cb.  406.    In  lOtMt  8«*l.  1.  1901. 
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I    ZTZS.  [Ab'«,    189K.]    BxMatera,   cto^  Mity  patltlM   (•■ 

In  either  of  the  following  cawi  an  executor  or  admlnlBtrator 
maj  prweot  to  the  Burrogate's  conrt  his  account  and  a  writteii 
pedtion,  dulr  T«tiRed,  prayiDg  that  his  acimaut  tuay  be  judiciallr 
aettled;  and  that  the  auretiea  in  his  official  bond  or  the  legal 
repreBeotadves  of  such  suret;  and  all  erodltort  or  persona  claim- 
ing to  be  creditora  of  the  decedent,  except  such,  os  by  TOiicben 
annexed  to  the  account  filed,  appear  to  have  been  paid,  and  the 
decedent's  husband  or  wife,  next  of  kin  and  leitateea,  if  aoj-;  or. 
If  either  of  those  persons  has  died,  his  executor  or  ndmlnlBtrator, 
if  any,  may  be  cited  to  attend  the  settlement: 

1.  Wbere  one  year  has  elapsed  since  letters  were  lasued  to 
BUch  executor  or  Bdmlnlstrator. 

2.  Where  notice  requiring  all  peMOQB  haying  «lalinB  agatast  the 
deceased  to  exhibit  the  same  with  the  vouchers  thereof  to'  auoh 
execator  or  administrator  has  been  duly  published  according  to 
law.  If  one  of  two  or  more  co-executors  or  oo^drainlBtmtora  iv»- 
Bent«  his  acconnt  and  a  petition  tor  a  judicial  aettleiuent  of  bia 
separate  acconnt,  it  must  pray  that  his  co-execatora-  or  co-ad- 
mlniBtratorB  may  also  be  cited.  Upon  the  preseDtntion  of  ac- 
count and  a  petition,  as  prescribed  in  tbis  section,  the  BUrrogate 
must  issue  a  citation  accordingly.  On  the  return  of  a  eitatlen. 
Issued  as  prescribed  in  this  section,  the  surrogate  must  take  the 
account,  and  bear  the  allegatlona  and  proofs  of  the  paj-tiea,  r«- 
Bpecting  the  same.  Any  part;  may  contest  the  aceoual,  wi(h 
resi>cct  to  a  matter  affecting  his  intcreat  in  the  settlement  ana 
distribution  of  the  eslatc.  And  any  party  may  contest  an  inter- 
mediate account  rendered  under  section  twenty-seven  hundred 
and  twenty-five  of  this  act  in  case  the  some  shall  nut  be  con- 
solidated pursaant  to  section  twenty-seven  hundred  and  twenty- 
fKven  of  tnis  act.  A  creditor,  or  a  person  interested  in  tbc  estate, 
altboUEh  not  cited,  is  entitled  to  appear  on  the  hearing,  and  thna 
make  himself  a  party  to  the  procemJing.  When  letters  Issued  to 
an  executor  or  admhiistrator  have  been  revoked,  he  may  pre- 
seat  to  the  eurroRnte's  coort  a  written  oetition,  duly  verified, 
prnying  that  his  account  be  Judicially  settled,  and  that  his  suc- 
cessor, if  a  successor  has  been  appointed,  and  the  other  persons 
specified  in  this  seetion  be  cited  to  attend  the  settlement 

I,,  lex.  cti.  i2«. 

I  araw.  iAni'«,  tsss,  imn.]  Asawvit  t*  a«e*ttBa«  ▼•««>»• 

•>■(  ezawtKa  «■•■•  •(  nnnonnUaB  p«rlr- 

To  each  account,  filed  wWh  the  surrogate,  as  prpBcribed  in  this 
article,  nrast  be  appeiiiled  the  aSdnvit  of  the  accosntiug  party, 
to  the  effect  that  the  acconnt  cooiains.  aeeording  to  the  best  of 
his  knowledge  and  belief,  a  full  and  true  statement:  of  nil  his 
reeeipta  and  disburseuieuls  on  account  of  the  estate  of  the  de- 
redent:  and  of  nil  money  ai^  other  pro|)erfr  ttclongiag  to  the 
i-Ktale.  which  have  come  to  his  hands,  or  which  have  been  re- 
ceived by  any  other  pcm)n,  by  liia  order  or  niithoriCy.  for  kli 
use:  and  that  he  doca  not  know  of  any  error  or  onriMrlmiii 
the  aceonift,  to  the  prejudice  of  any  creditor  of,  or  fterstai  ia- 
tereetetl  in.  the  estate  of  the  decedent.  On  an  acconnbBR  by  an 
eiKCulor  or  administrator,  the  accoaoting  party  most .  piDOHce 
and  file  a  voucher  tor  every  paymeuti  «z«c^  in  «M.«(-itba  fol- 
lowing cases:  

OTO 
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1.  Ho  nui;  be  allowed,  wltbmit  a  ^Micbert  any  pro|i«r  Hem  ot 
««p«ii(Uture,  not  exce^diiiK  twmtj  dollars,  if  it  is  sapported  by 
his  oirii  tUKJoulradicted  oatb,  Btating  poaitively  tbe  fact  of  pay- 
ment, and  specifying  wh«n  and  to  wh«m  the  payment  waa  made; 
but  all  the  Items  so  allowed  againtt  an  ettate,  on  all  tbe  ao 
coiiutiui^H  at  all  th«  «K«cat«n  oe  a^oiiuatrators,  ahall  not  excaed 
live  hunilro]  dollan. 

2.  It  he  prorea.  by  hia  own  «ath  or  another's  t«atini<«)y,  that 
he  dill  not  take  a  voucher  when  he  mode  the  payment;  or  that 
the  Toncher  then  taken  by  hini  has  been  loat  or  destroyed;  he 
may  be  allowed  any  item,  the  payment  of  which  he  satlHfactoTily 
proves  by  the  tcHtimony  of  the  pemon  to  whom  he  made  it:  nr, 
if  that  person  is  dead,  or  cannot,  after  dili^nt  search,  be  foaod, 
by  any  competent  evidence,  other  than  his  own  onth,  or  thnt 
of  his  wife.  But  an  allowani-e  cannot  be  made,  as  spet-ifieil  in 
this  section,  unless  the  aurrognte  is  antiKfied  that  the  charge  is 
correct  and  just.  The  surrogate  may.  at  any  time,  make  an 
order  requiring  the  accounting  party  to  make  and  file  his  account: 
or  to  attend  and  be  examined  under  oath,  touchijiR  his  receiiits 
and  diBbursementH;  or  touching  any  other  matter  relating  to  hia 
administration  of  the  estate,  or  any  act  done  by  hitn  under  color 
of  his  lettws,  or. alter  tha-dacadant's  death.aad  before  the  let- 
ters were  issued;  or  touching  any  personal  property,  owaed  or 
held  by  the  decedent,  at  the  time  of  his  death.  No  profit  .shall 
be  made  by  an  executor  or  administrator  by  the  Incrcnsc,  nor 
shall  he  sastain  any  loss  by  the  decrease,  without  bis  fault.  Of 
any  part  of  the  estate;  but  he  shall  arcotint  for  such  inTcasc. 
and  be  allowed  for  such  decrease  on  (he  settlement  of  his  ac- 
counts. On  the  Judicial  settlement  of  the  account  of  au  exec 
o*or  or  administr«tor,  -fte  sttrrogate  mny  allow  the  accounting 
party,  for  property  of  the  deeedent,  peHriied  or  lost  without  the 
f BVlt  of  tbe  ac«outit(iig  party. 


3.  (Added,  isoi.]  Every  exeentor  or  administrator  ahaJl 
pay,  out  of  the  first  moneys  rttoaived,  the  reasoBa)>le  (uueral  ex- 
panses of  decedent,  and  the  aame  .^alt  be  preferred  to  ail  debts 
and  claims  against  the  deceased.  If. the  same  be  not  pad  within 
sixty  days  after-  the  icraiit  of  letters  testamentary  or  of  admln- 
latiation,  the  parson  having  a  claim  (or  ancb  funeral  expenses 
may  present  to  tjis  surrogate's  court  a  duly  verified  petition  P'sy- 
IntC  that  the  executor  or  administrator  may  be  cited  to  Fhow  cau  e 
why  he  i4i<iuld  not  be  lequired  to  make  such  payment  nnd  a  cita- 
tion shall  be  Issiteil  aectirdinKly.  If  upon  the  return  of  such  cita- 
tion it  ahall  appear  that  Iha  eseeutor  nr  administrator  has  received 
moneys  belonging  to  the  estate  which  are  applicable  to  the  pay- 
■lonl  of  the  dsima  for  funeral  expenses,  the  sorroKate  shar,  utiI.sb 
the  TaHdity  of  tjie  claim  and  the  reasonablenefls  nf  its  smoiint  are 
admitted  by  BUrh  execntor  or  adminlstTatar.''t»ke  proof  as  to  su  h 
facts,  and  if  satisfied  that  such  claim  is  valid  ohall  fix  nnd  deter- 
mine the  amount  due  thereon  and  shall  make  an  order  direcling 
the  payment  within  ten  days  after  the  service  of  such  order  with 
■etice.ot  entry  theraof.  npon  such  eiecntor  or  adminititrAtor  of 
■nch  claJm  or  such  T>roportk>n  thereof  as  the  money  In  ttip  hands 
»f  the-  execatoi  or  idMiniatTator  applicable  Ibercto.  mar  be  fuifll- 
rinit  to  aallarr     If  H  sWl  appeai-  tbMt  bo  money  has  eoiae  into 
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the  hsDds  of  the  executor  or  Bdministrator  the  proceeding  sbftl) 
be  diBmiased  without  costs  and  without  prejudice  to  a  further 
application  or  appUcatioaa  showlDg-  that  since  such  dismissal  the 
executor  or  administrator  has  received  money  belonging  to  the 
estate.  Such  application  iball  be  made  upon  a  duly  verified  peti- 
tion  elating  the  facte  upon  which  the  belief  of  the  petitioner  that 
there  are  moneys  in  the  hands  of  such  executor  or  administrator 
applicable  to  the  payment  of  his  claim,  is  based.  Upon  such 
further  application  the  isanance  of  tie  citation  shall  be  In  the 
diaeretion  of  the  surrogate  and  uo  such  application  shall  be  made 
leas  than  three  months  after  the  granting  or  denial  of  any  pre- 
Tioos  application.  If  upon  any  accounting  It  shall  appear  that 
an  executor  or  adminietrator  has  failed  to  pay  a  claim  for  funeral 
exiienscs,  the  amount  of  which  has  bt'en  fiicd  and  determined  by 
the  surrogate  as  above  set  forth  or  upon  such  accounting  ho  shall 
not  be  allowed  for  the  payment  of  any  debt  or  claim  against  the 
decedent  until  said  claim  has  been  discharged  In  full;  bat  such 
claim  shall  not  be  paid  before  cipenaes  of  administration  are  paid. 
Bqbd,  a  neieO'b)  L.  1901,  cb.  W3.    Id  effect  Bet>t.  1,  IMl. 

t  9780.     FAM'd,  189S.)    ConrntsBlonii  »t  «e«nttir  •>  *<nilB- 

Od  the  settlement  of  the  account  of  an  e^^ecutor  or  adminis- 
trator, the  surrogate  must  allow  to  him  for  his  sbrvices,  and  If 
there  be  more  ibnn  one,  apportion  among  them  according  to  the 
services!  rendered  by  them  respectively,  over  and  above  hia  or  their 
expenses; 

For  receiving  and  paying  out  all  sums  of  money  not  excoeding 
one  thousand  dollars,  at  the  rate  of  five  per  centum. 

For  receiving  and  paying  out  any  additional  sums  not  amount- 
ing to  more  than  ten  thousand  dollars,  at  the  rate  of  two  and 
one-half  per  centum. 

For  all  sums  ahore  eleven  thousand  dollars,  at  tlie  rate  of  one 
per  centum. 

In  all  cases  such  allowance  mti«t  be  made  for  their  necessary 
expenses  actually  paid  by  them  as  appears  just  and  reasonable. 
If  the  value  of  the  personal  property  of  the  decedent  amounts 
to  one  hundred  thousand  dollarft.  ur  more,  over  nil  his  debts,  each 
exe<rutor  or  administrator  is  entitled  to  the  full  compensation 
on  principal  and  income  allowed  herein  to  a  sole  executor  or  ad- 
ministrator, unless  there  are  more  than  three.  In  which  case  the 
compensation,  to  which  three  wonid  he  entitled,  must  be  appor- 
tioned among  them  according  to  the  services  rendered  by  them, 
respectively,  and  a  like  apportionment  Hhall  be  made  in  all  ceaea 
where  there  shall  \te  more  than  one  executor  or  administrator. 

Where  the  will  provides  a  fpecific  cotRpensntion  to  an  executor 
or  administrator,  he  is  not  enlillcd  to  any  allowance  for  his 
servici>B,  unless,  by  a  written  instrument  filed  with  the  surrogate, 
be  retionnces  the  siicHlic  compensation. 

Where  auccessiTs  or  different  letters  are  is«ned  to  the  same 
perxon  on  the  estate  of  the  same  dcee<lent,  induding  a  case  where 
letters  teatamenCftry  or  letters  of  general  sdmhtiatratioB,  are 
issued  to  a  person  who  has  been  previo>nsly  appointed  a  tem- 
porary administrator,  he  is  entitled  to  compensation  in  one  ca- 
pacity only,  at  his  election,  except  that  whore  be  has  received 
compensation  in  one  capacity,  be.  Is  entitled  to  the  ezceaa,  U  an/t 
T7B 


ACCOUNTING. 


I  2TS1.     [Ata't,   189S.] 
■alei  HiiBpenBlaii  at  mtmt 

On  the  judicial  settlement  of  the  account  of  an  exQCVtOT  or  od- 
tniuistrator,  he  may  prove  any  debt  owiiiK  to  him  by  the  de- 
cedent. Where  a  contest  ariBes  between  the  account  log  pacty 
nod  any  of  the  othnr  parties  reapcctinK  property  alleged  to  b^ 
IniifC  to  the  estate,  but  to  which  the  accounting  party  lays  claim 
dther  indiTidunlly  or  as  the  repreBeutatiyc  of  the  estate,  or  rp- 
RpeetinB  a  debt,  allfRPil  to  be  due  by  the  accounting  party  to 
the  decedent,  or  b;  the  decedent  to  the  accounting  party,  the 
contest  must,  except  where  the  claim  is  made  in  a  rcpresentatiTO 
capacity,  in  nhich  case  it  nay,  be  tried  and  determined  in  the 
aame  manner  as  any  other  issue  arising  in  the  surrogate's  court. 

From  the  death  of  the  decedent  until  the  first  judicial  Mttle- 
ment  of  the  accounts  of  the  executor  or  administrator,  the  run- 
ning nf  the  statute  of  limitations,  against  a  de^t  doe  from  the 
decedent  to  the  accounting  party,  or  any  other  cause  o(  action 
in  favor  of  the  latter  against  the  decedent,  1b  suspended,  unless 
the  accoantinK  party  was  appointed  on  the  revocation  of  former 
letters  issued  to  another  person,  in  which  case  the  running  of 
the  BtstDte  is  so  suspended,  from  the  grant  of  letters  to  him, 
tintil  the  first  Judiciar  s^tlement  of  hie  account.  After  the  Srat 
Judicial  settlement  of  the  account  of  an  executor  or  adminle- 
tiator,  the  statute  of  limitations  begins  again  to  run  against  a 
debt  due  to  him  from  the  decedent,  or  any  other  cause  of  action 
In  his  favor  against  the  decedent. 


I  2780.  [Au'd,  18B3,  ISOT,  1B6S,  1801.]  OF4«r  ot  «lBlrlk««IOB. 

Tf  the  deceased  died  intestate,  the  surplus  of  his  personal  prop- 
erty after  payment  of  debts:  and  If  be  left  a  will,  such  surplus, 
after  the  payment  of  debts  ond  legacies,  if  not  bequeathed,  muit 
be  distributed  to  hie  widow,  children,  or  next  of  kin.  in  msoner 
following: 

1.  One-third  part  to  the  widow,  and  the  residue  in  equol  por- 
tloDB  among  the  children,  and  such  persona  as  legslly  represent 
the  children  if  any  of  them  have  died  before  the  deceased. 

2.  If  there  be  no  children,  nor  an;  legal  repreaeotatives  of 
them,  then  one-half  of  the  whole  sarptns  shall  be  allotted  to  the 
widow,  and  the  other  half  distribuled  to  the  nect  of  kin  of  the 
deceased,  entitled  under  the  provisions  of  this  section. 

8.  It  the  deceased  leaves  n  widow,  and  do  descendant,  parents, 
hn>ther  or  ilster.  net>hew  or  niece,  the  widow  shall  be  entitled 
to  the  whole  surfdns,  but  if  there  be  a  brother  or  sister,  nephew 
or  niece,  and  no  descendant  or  parent,  the  widow  shall  be  enti- 
tled to  ona-half  of  the  inrplm  as  above  provided,  and  to  the 
whole  of  the  residue  If  It  does  not  exceed  two  thoasand  dollars; 
if  the  residue  exceeds  that  snm.  she  shall  receive  in  addition  to 
the  Mie-half,  two  thonsand  dollars;  and  the  remainder  shall  be 
distributed  to  the  brothers  and  sisters  and  their  representatives. 

4.  If  there  be  no  wldov,  the  whole  sarplu  stiaU  b«  distribated 
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equally  to  and  kmoog  the  cMldren,  and  Bach  as  ke^ll;  reprMent 

5.  If  there  be  no  widow  iDil  no  children,  «nd  no  repreaenta- 
tiTeM  of  a  fhild,  the  whole  surplus  shall  be  distributed  to  the 
(text  of  kin,  in  equal  daxree  to  the  deceasedi,  and  their  legal 
rapreseutativea. 

S.  If  the  deeeaeed  leave  no  children,  and  no  representative  of 
them,  and  no  father,  and  leare  a  widow  and  a  mother,  the  half 
not  distributed  to  the  widow  shall  be  dlstribnted  In  equal  shares 
to  hie  mother  and  brothers  and  fiisters,  or  the  representatives  of 
snch  brothers  and  sisters;  and  if  there  be  no  widow,  the  whole 
KUrpIiiH  shall  be  distributed  in  like  manner  to  the  mother,  and  to 
the  brothers  and  sisters,  or  the  represent  stives  of  such  brothers 
ind  slateTB. 

T.  If  the  derenned  leave  a  father  and  no  ehild  or  desecndant 
the  father  shall  take  one-half  If  there  be  a  widow,  and  the  whole. 
)f  there  be  no  widow. 

H.  If  the  dereaned  leave  a  mother,  and  no  child  or  deseendant, 
father,  brother,  slater,  or  representative  of  a  brother  or  sister, 
the  mother,  it  there  be  n  widow,  shall  take  one-half;  and  tbe 
whole,  if  there  be  no  widow. 

9.  If  the  deceA!ied  was  iitegitiniRte  and  leave  a  mother,  and  no 
child,  or  descendant,  or  widow,  such  mother  shall  take  tbe  whole 
and  *hall  be  entitled  to  letters  of  administration  in  exdnsion  of  all 
other  perwins.  If  the  mother  of  such  deceased  be  dead,  the 
relatives  of  the  deceawd  on  the  part  of  the  mother  shall  take  In 
the  same  manner  an  if  the  deceased  had  been  legitimate,  and  be 
entitlml  to  letters  of  tdnilnist ration  in  the  same  order. 

10.  Where  the  descendants,  or  next  of  kin  of  the  deceased, 
entitled  to  nhare  In  hlH  estate,  are  all  in  equal  degree  to  the  de- 
ceased, their  shares  shall  be  equal. 

11.  When  such  descendants  or  next  of  kin  ar«  at  nneQaal  de- 
fcrees  of  kindred,  the  surplus  shall  be  apportioned  among'  those 
entitled  tkneto,  aecording  to  their  TeapMtir*  Moekai  ho  that  those 
who  take  in  their  own  right  shall  receive  equal  shares,  and  those 
who  take  b}'  representation  shall  receive  the  share  to  which  the 
parent  whom  they      "    "       -    ■-  ■'-'        '  •  ■-         •  


l«ffS.I  "llepr 


L.  lita.  cb,   31».    In  effect  Sept.   1,  isas. 

1.1.  Relatives  of  the  half-blood  slutU  take  equally  wttb  those 
of  the  whole  Mood  in  the  Mme  degree;  and  the  representatives 
of  aueh  relatives  skall  take  in  tk«  wa.me  Dumaer  «•  the  Mpre- 
sentativcB  of  the  whole  blood. 

14.  Ueicendanta  and  next  of  kia  of  thO'  deceased.  btttaHen  be- 
fore hia  <lealk,  bnt  born  thereafter,  shell  take  in  the  same  mm- 
net  as  if  tbej  had  been  bom  in  tbe  life-time  of  the  deceaaed,  and 
had  surviFed  him. 

15.  |A«drd,  I8ST.1  If  a  woman  die.  leaTinx  illegitimate  chil- 
dren, a«d  no  lawful  issue,  such  children  inherit  her  petBonal  prop- 
erty as  if  tagitimate. 

L.  ISM.  eh.  «MI.  wM.    IS:  L.   IStT,  th.  H.    In  ilTKt  March  ».   ISBT. 
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iB,  bbtn  the  wbole-smrlBv^iMtt^be  dUcrlbateA  eqoally  to  nai 
awnc  tbeinext  of  kin  of  tbe  hasban^  or  wita  ol  tb»  dewAsed,  aa 
lie  can-uBii  >bas  bdiI  saoli  next. of  km, shall' be  deemed  next  of  k^n 
C  Ibe  deeeaaed  Gai.  all  tin  pnivoaea.apcafied  in  Aia  irbapti^r;  but 
iicb  aurptuB  Rhnll  not,  and  shall  not  be  conatrued  to,  tfiiibrBee 
nj  [wrBoaal  praoprtr  eanept  ssdi  aa  waaTeceived  by  ttedeoeawd 
WDi  aatb  Msbond  re  wife,  aa  tht  case  m*y  be,'  by  will  or  by 
irtue  of  the  laws  relating  to  the  diato'lbuMaa  ottAe-ifnwomai  pro[H 
.■17  frt  tba  deoMtaed  |>eTann. 
U  IBM,,  eb:  SaS;  nU^lS  adAM-  br  L.  UCT,  cb  STf  (BbO.  18  lUad  t9  Ii. 


If  any  child  o(  snth  deoensed  person  ha»e  been  ajcanccd  by 
It  deiwaaM,'  by  settleniCTit  or  portifm  of  tpal  or  pergonal  prop- 
■ly.  the  value  tbeiwif  shall- tic  rwkoned  with  that  pnrt  of  the 
ii'plus  of  the  personal  property,  which  rfiualQa  to  be  dhtribntcd 
nong  the  children;  and  if  sucl)  a.d\aiicemeut .  1^  eouaL-  or 
iperiOT  toTlis'  ameunf,'  wBtch',  'aceordlrig'  ti)  ihs  preccdfiis  Sec- 
>n,  would  be  distributed  to  such  child,  as  his  ahart;  'of  aui-h 
rplaa  and  advaDcemeat,'  snch  child  and  hh  descendants  eIibII 
1  ex«laded  frbm  any  share  in  the  distribution  of  such  Enrplai. 
BBch  adTBncement  be  not  e(;|nal  to  sach  amount,  .!:Uc)i  child, 
hie  descendiTDtB.  shan  be  entitle  to  receive  so  mncb  only,  aa 
RuOcieat  to  make  all  the  shares  of  all  tbe  children.  In  such 
rnlus  and  edranrement,  to  be.  equal,  as  near  ag  can  be  esti- 
fle^.  The  maintaining  or  educating,  or  tbe  giring  of  money 
a  child,  withont  a  view  to  a  portion  or  settlptirent  in  life,  sball 
t  be  deemed  an  advancemenf,  within  the  meaning  of  thjs  sec- 
iD,  nor  shall  the  forcgeing  provtaions  of  this  aectioa  apply  in 
y  case  where  there  is  any  real  property  of  the  intestate  to 
Bcend  to  his  heirs.  Where  there  is  a  surplus  ot  personal  prop- 
:y  to  be  dlstribnted,  and  the  advancement  conslateil  of  por- 
tal property,  or  where  a  deficiency  in  the  adjustment  of  an  , 
raneenieiit  of  real  property  is  chargeable  on  personal  property, 
>  decw^  for  diatrlbotion.  in  the  snrrogate's  court,  must  adjust 
th«  advancements  which  have  not  been  previoitsly  adjimted 
tho  Judgment  of  a  conft  of  competent  Jurisdiction,  For  that 
rpose,  if  any  peraon  to  be  affected  by  the  decree,  is  not  a  party 
th«  proceediug,  the  aurrogate  urast  caase  him  to  be  brought 
by  a  anpplemetttal  «itation. 


X7S4.     [Am'd,  IBOS.]    BiBtktcB  of  marrlra  wamen. 

The  provisions  of  thiH  article  respecting  tbe  distribntion  of  prop- 
y  of  deceased  persons  apply  to  the  personal  property  ot  married 
men  dying,  Icavmg  descendaata  them  surviving.  The  husband 
any  Buch  deceased  married  woman  shall  be  entitled  to  the  same 
trihutive  share  in  the  peroonal  property  of  his  wife  to  which 
vidow  is  potltled  in  the  perwniHt  property  of  her  husband  by 
provlaiona  of  this  article  and  no  more. 
.  IBM.  eb.  esa. 


■  »»««-*T41.    [Repealed.  L.  1898,  ch.  686.1 
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istrator,  efther  b;  tbe  decree  of  tbe  snrregate'B  eoart,  or  upon  as 
Kppeal  tharefron.  is  conclutiTs  efidence,  tKaloMt  all  the  partie* 
who  were  duly  cited  or  nppaared,  and  all  peraoas  deriTloic  titlo 
fTom   aay  of  them  at  any  tima,  of  the  foUowinK  facts  and   no 

1.  Tliat  the  ItemB  allowed  to  the  acceuntiog  party,  for  money 
paid  to  creditors,  legateea,  and  next  of  kin,  for  Decenary  ex- 
peaseH.  and  for  his  servicea,  are  correct. 

2.  That  the  accountiug  party  has  been  charged  with  all  the 
intereHt  for  money  received  by  bim,  and  embraced  lo  the  accotiut, 
for  which  he  was  legally  accountable. 

3.  That  the  money  charged  to  the  accounting  party,  aa  col- 
te<^cd,  (b  h11  that  waa  coltevtiUtt.  at  the  time  ot  the  settlement, 
on  tbe  debts  stated  in  the  account. 

4.  That  the  allownnceB  made  to  the  accounting  party,  for  the 
decrease,  and  the  charges  against  him  for  the  iacreaae,  iu  the 
Talue  of  property,  were  correctly  made. 

I  3T4S.   [-Am'd,  189S,  1808.]     Decree  fur  parineBt  Kud  dla- 

Where  an  account  1b  judicially  aeltted,  as  prescribed  in  this 
article,  and  any  part  of  the  estate  remains  aud  in  ready  to  b* 
distributed  to  the  creditors,  legatees,  next  of  kin,  huHboiid,  or 
wife  of  the  decedent,  or  their  bsbIkub.  the  decree  must  direct  the 
payment  and  diBtributinn  thereof  to  tbe  persons  so  entitled,  ac- 
cording to  their  rcBpective  rights,  In  case  of  admintstriition  in 
intentac-y  the  decree  must  direct  Immediate  payment  and  distrlba- 
tlon  lo  creditors,  next  of  kin,  husband  or  wife  of  the  decedent, 
or  thetr  BBsigns.  where  the  administrator  has  pctitione<1  volun- 
tarily for  judicial  settlement  of  his  account  aa,  and  In  the  caac 
provided  In  subdivision  two  of  aeclion  twenty-Beveu  huudred  and 
twenty-eight  of  this  article.  If  aoy  pemon.  who  is  a  necvssary 
party  fur  that  purpose,  has  not  been  cited  or  has  nut  appeared,  a 
supplemental  citation  munt  be  issued,  as  pn-scribed  in  npction 
"twenty -seven  hundred  and  twenty-BfVfu  of  (hla  aet.  Where  the 
validity  of  tbe  debt,  claim  or  dlstributiye  share  Is  admitted  or  has 
been  establiRhed  upon  tbe  accounting  or  other  proceeding  in  the 
suriogale'B  court  or  other  court  of  competeut  Jurisdiction,  the  de- 
cree must  determine  to  whom  it  is  payable,  the  sum  to  be  paid 
by  reason  thert'of  and  all  other  i)uestlona  concerning  the  same. 
With  respect  lo  the  maltera  enumerated  in  thia  section  the  decree 
is  conclusive  as  a  judgment  upon  each  party  to  the  special  pro- 
ceeding who  was  duly  cited  or  appeared,  and  upon  every  person 
deriving  title  ffom  such  party. 
L.  18W.  en.  e«Bi  I.,  isaa,  cb.  ««S.    In  effMt  Bcpt.  I.   1888. 

{  ZT44.  Id-i  when  BpeelKo  propicrt}'  aamT  be  4ellT«r*4. 

In  either  of  the  following  cases,  the  decree  may  direct  the  de- 
livery of  an  unsold  chattel,  or  the  assignment  of  an  uncollected 
demand,  or  sny  other  personal  property,  to  a  party  or  partfeii, 
entitle<l  to  payment  or  distribation,  in  lieo  of  the  money  raloe  of 
the  property: 

1.  Where  all  the  parties  fntereated,  who  have  appeared,  mani- 
fest  their  consent  thereto  by  a  writing  filed  in  uie  Munnte** 

2.  Where  it  ap[»ears  that  a  sale  thereof,  for  the  purnoae  of  sajr- 
ment  or  distribution,  would  cause  a  loia  to  the  parties  endued 


Tba  TBlue  muBt  be  ucertalncd.  If  the  cuQMnt  doea  not  fix  Itr 
r  u  BppraJBeBieBt  under  ostb,  roatle  by  oDe  or  more  [leTsona 
■pointed  b;  the  ■DiroKUte  for  tlie  pnrpoae. 
I  R.  I.  W,  I  n  (S  Bdm.   wr,  ma-i;  L.  ISTD,   cb.  BO.         ' 

{  274S.  Id.)  ttIicb  laoaey  nuir  Ite  retained. 

Where  an  admln«d  debt  ot  tba  deiKdout  ia  not  yet  due,  and 
e  creditor  will  not  accevt  prespnt  paTmont.  wtth  a  rebate  of 
terest;  or  wbere  an  action  is  pending  between  the  executor  or 
mmistrator  and  a  pwwin  clnliaiug  Co  be  a  i-redltor  at  t4ic  de- 
dent:  tbe  diicree  must  dlrcpt  that  a  mim,  mifflHeiit  to  saCtRfy 
e  ^Im,  or  the  l)ro^rtion  to  whli^h  It  Is  entitled,  tofiether  wltb 
B  iwobable  amgunt  of  the  tnterput  anil  coatM,  bi-  retained  in 
»  bandB  or  the  nceotintlDK  partj;  or  be  drpOHited  in  a  nnfe  bnnk. 
trwt  company,  anbjert  to  the  sarrogale's  order;  or  be  pnltl 
:i)  tbe  nirrogate'a  oonrt.  for  the  purpose  of  bring  applied  to  the 
ymeut  of  the  claim,  when  It  is  din',  recovprwl  or  fH'ttled;  and 
It  BO  mHch.  thereof,  «»  [a  pot  needed,  for  that  purpose,  be  after- 
irda  distributed  acrordiug  tu  law. 
.R.  S.  K  t  Tl  (2  VOm.  SO). 

ar-M.  lAmfa,  tSM,  IMO.}    U.)  •haN  «(  lafaat. 

When  a  legocy  or  distributive  share  is  pnyable  to  an  Infant, 
■  deeree  may.  tn  the  discretion  o(  tbe  HurroEalc'x  court,  direct 
or  so  much  oC  it  as  may  l>e  necessary,  to  be  paid  to  his  gen- 
il  guardian,  tu  be  applied  to  bis  support  and  education;  or 
en  it  docs  not  et'eceU  fifty  dollars',  ihe  decree  may  order  it  to 

paid  to  his  father,  and  if  his  father  be  dead,  then  to  hia 
dier,  for  the  asc  and  l>eneGt  of  sUeh  infnnt.  SnicI  court  may. 
Its  discretion,  by  its  decree,  dire<4  any  legacy  or  dbitrlbiitlvQ 
ire,  or  part  of  a  legacy  or  distributive  shnre,  not  ppid  or  ap- 
■d  as  afoi'esQ'dl, 'Ivhich  is' payable  to  nn  infant,  to  be  paid  to 

general  guardian  of  such  infant,  uiHtu  bis  exe<?UtIni;  and  de- 
ItinR  with  the  sarrogate  fn  Wr  Dfllci-,  n  bond  rwnnftiK  to  aticb 
lint,  with  two  ot  more  sufflciwit  sureties,  duly  aoltnowiedged 
I  approved  l>y  the  iurroffate.  in  donhle  the  amivnnt  o(  anch 
»ey  or  dishibntive  share,  conditioned  that  snch  general 
irdian  shell  falthfnll;  apply  such  legacy  or  distrlbutiTe  shore, 
I  render  a  true  and  jant  accnnnt  of  the  apnlicfltion  thereof,  in 
respects,  to  any  conrt  having  cognliancp  thereof,  when  tfaer»- 
o  required,  tbe  snTetfex  in  nhir^h  bond  shall  justify  as  re- 
red  in  this  act,  unless  the  surrogate  shall  determine  that  the 
«ral  iMKid  Kiven  by  the  guardian  is  ample  and  of  sanicieiit 
annt  to  cover  sucli  legacy  nr  distributive  sbare.  Tbe  said 
rt.  mfl7,  ill  inr  disci^oii,  from  time  to  time,  aothorixe  or 
•ct  Hnch  gensral  <  gaardian  to  expend  auch  part  of  such 
tcy  or  diatrlbutire  share,  )n  the  support,  maintenance  and 
(Miti«ti  of  Bnch  Infant  as  it  deems  necessary.  On  such 
mt'«  coming  .  twenty-one  -  yearn  of  age, .  he  shall  be  en- 
>d  to  receive,  and  his  general  guardian  eball  pay  or  de- 
r  to  him,  nnder  the  direction  of  the  aiurogate's  court,  the 
irlties  so  taken,  and  the  interest  or  other  moneys  that  may 
«  baoB  paid  to.,at.  rscair^  by:  H>ieb  general  gvardias,  after 
acting  therefrom  such  amounts  as  have  been  paid  or  ex- 
led  in  pursuance  of  the  orders  and  decrees  of  said  court,  so 
l«  OS  uoreBaid  and  the  Icenl  commissions  of  Sdch  Ef^rdian; 

m 
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and  ttt»  satd  seneMl  suanJisn  rImU  b*  liable  to  at^woat  in  and 
undar  the  directkin  of  tbe  anrrogaM's  court,  t»  Us  watd,  far  Ih« 
Hamv:  IQ  case  of  the  deatfa  of  iwid  infant,  beftwe  cemins  o(  afH> 
the  eald  securities .  and  ntoneys.  after  makiuK'  tha  dedactioDa 
aforeHsid.  shall  go  to  big  executors  or  ad  minis  tratura,  to  be  ap- 
plied and  distributed  accordiux  to  law,  and  the  general  Knantian 
ahall  iu  like  manner  be  liable  to  acMiinit'lO  sdcfa  adadnlstnittn-  or 
•lecutur.  If  there  be  no  Kvnecal  gnaidian,  or  it  tke  aareognWa 
court  do  uot  order  or  decree  tb«  paynont  or  ditpaaiti<m  of  the 
legacyor  diKtributive  share  in  Bema  o(  th*  waya  sbore  deflCribadL 
then  the  legacy  or  diatributire  shaiiB,  or  part  af  the  Bama  KOt  db- 
poaed  ot  us  aforesaid,  whether. thvaamaoonaMta'af  moiwr'Ori 
securities,  shall,  by  tke  order  or  dwraa  ot  tba'sunoaata'a'Canrt; 
be  paid  and  delivered  to  and  demaltad  in  aaid  oaairt,  bj-Mfins 
aad  deliveriuK  the  aauw  to  and  depsaitinf  it  with  the  ,ca«atf 
treasurer  of  the  county,  to  be  held, .  managed,  iaveated,  coUeeted^ 
reinTeated  and  disposed  of  by  him,  as  prescribed  And  re^uiredbj 
section  twcnty-^Ti!  hundred  and  Utirty-seren  of  this  act.  Toe' 
regnlBtiojis  contained  la  the  general  rules  of  practice,  as  8p«!«l- 
fied  in  section  seren  hundred  and  forf^-four  of  this  act,  and 
the  proTlsions  of  title,  three  of  chapter  eight  of  this  act  apply  to 
money,  legacies  and  diEtributive  shares  paid  to  and  securities  de- 
posited with  the  county  treasurer,  as  prescribed  in  thia  section; 
except  that  .tha  aarmcala'a  .oonrt'  exeaolaes  wMi  reapcot  tksieia, 
or  with  respect  to  a  security  in  which  any  of  the  luoai;  haa 
been  Investrf,  or  upon  which  it  has  been  loaned,  the  power  and 
authority  conferred  upon  the  supreme  court  by  section  seven  hun- 
dred and  forty-seven  of  this  act.  Sections  foity-aix,  forty-scTen, 
forty-eight,  forty-nine,  fifty  and  fifty-one  of  part  two,  chapter  six, 
title  three,  article  two,  of  the  Revised  Statutes,  are  repealed. 

3  R.  8.  sa,  1  ao^  laf  d;  U  iSBi.  ch.  3U;  L.  ISM  eb.  OM.    la  etect  But. 

1.  looa 

I  ]tT47.  Iiesaert  etc^i  t*  BBkMAwm  paraoa  I*  he  virfd  Imt* 
State  tTKmmurr- 

Where  the  person  entitled  to  a  legacj  or  dlatributlve  shaM  la 
unknown,  the  decree  must  direct  tha  exacatoc  or  admintstrator 
to  pay  the  aoMunt  thereof  into  the  treasury  <^  th«  Stale,  for  tb» 
beBfAt  of  the  pwson  or  persons  who  HUiy  Uiei««f ter  appear  to  b» 
entitled  theMto.  Tbc  surrogate,  or  the  saprcaae  co«rt,.  upon  the 
petition  of  a  person  claimiiitt  to  be  so  entitled,  and  upas  at  lenat 
fonrteen  days'  notice  to  the  attomeyseneral,  norampamiad  with 
a  ropy  of  the  petition,  may  by  a  retercnoa,  or  by  dHecthtg  th« 
trial  o[  an  issue  by  a  Jury,  or  otherwise,  aseertnin  tbe  righto  ot 
the  pervons  interested,  and  grant  an  ofder  direetlns  tbe  paynoC 
ot  any  money,  which  appear*  to  be  doe  to  the  clalmaat,  hut  wMl* 
ool  Ittterest.  and  dedactlDK  all  expeasea  incurred  by  tka  State 
With  respect  to  the  decedent's  eatata.  The  conptreUer.  npos  the 
piwductton  ot  a  certi&ed  copy  of  the  <»der.  PtiM  draw  Ilia  'wamat 
upon  the  treasury,  for  the  amoant  therein  -  directed  to  be  pnlA; 
which  must  be  paid  by  the  State  treaaarer,  tntha  pcnmn  eotltled 
thereto, 
ic,  i  81,  ua'd:  U  itTT,  cfe.  «Sa. 

I  »T4Sl  WkMi  iesB«T.  ct«.r  t»  be  paid  t«  e«B«ir  'tramrah 

The  decree  muM  also  direct  the  exeeutor  or  adminiatralor  to 
paj  to  the  coimtf  .treaaurer  a  legacy  or  diatrilnitire  iban,  wUcb. 


e.l8-,.t.  A.<i.3  'AGOeUNTtNG.  S^tM 

ii  Dot  paid  to  the  person  aatltled  thereto,  at  the  expiration  of 
two  rears  from  the  time  when  Uie  decree  is  made,  or  when  the 
jeucf  M'diimtMtiTC-fltaM  te  pvable.br  tbe .tanas  ofthe'teone. 
Tke  uuMMJ.  ao  iMud  to  tbe  oonntT  IVMMVec.  cwi  bv-vaicl  (Mt.br 
Um  only  by  the  Bpedal  direction  of  the  anrroKate;  or  pnraaant 
to  the  Jiidsiiteiit  ot  a  court  tpf  napMMt  jaiMtMan. 
td.,  put  a(  I  ai. 

TSSb 
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SURHOOATIS'  C0UET8. 
TITJJE  V. 


OndltoT  ■  time  ta  Bpplj  exteiided  In 

PnwMdlnu  wben  lonie  ol  tha  ficti 
Cttatku  Ibrnqwn. 

Proofu  dflbt  npoo  whlcb  ]itdtiD«Dt,  e 
Tb*  U*t  MMloo  mullScd. 
Deem  to  recite  debt!  uhI  lieu. 
Wliet  proof  DoeeauiT  tot  >  decree. 
Decree  to  morUifle  or  lease. 

Id  ;  Older  tn  vtali 
irlB 


r|d«d  iDtocen  or  precBdeot 


aOect  purchiHt  or  moitfiBee  t 


Wlien  tale  of  nnflold  properlj  mnj  Ije  directed 
Proof  of  cUlm  to  mrplaa  moacf. 
Decree  lor  dIatrlliulloD. 

Dlatributlon;  boir  made. 

Id.;  BbarebvloDcliic  to  In'tant.  etc. 


I  2T4B.   [Am'd,  lHft4.I    Wkat  propeptr  BBbleet  to  tUa  ttUe. 

Rpnl  nropcrly,  of  which  n  iloivdciil  ilM  HCJifHi,  and  the  Interest 
i>r  n  decedent  in  renl  proiXTty,  IipM  liy  him  under  a  contract  for 
the  purchase  thereof,  mado  eiUter  wilh  him,  or  with  a  person 
from  whom  he  deriveii  bla  irlcrcBt,  may  be  dlit>o«ed  ol,  ft« 
the  payment  of  bis  debta  nnd  runeral  cipenaes.  or  for  tbe  pay- 
ment of  judgment  liens  existing  thereon  at   his  death,  u  pte- 
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■cribed  in  this  tiOe;  eicept  where  It  la  devised,  expressly  ebarged 
^Ith  the  payment  of  debts  or  Tuneral  eipenseB,  or  U  exempted 
from  levy  and  sale  by  virtae  of  nn  eiecntion,  as  prescribed  in  title 
seconii  of  chapter  thirteen  of  this  act.  The  expression  "  fnnenl 
(expenses."  as  nsod  in  tliis  title,  incladCB  n  reasonable  chKrge  tor 
a  BDitable  bead  stone. 

L.  leM,  cli.  730.     Sea  I  ZT»,  anbd.  4. 

}  XT50.  [AB'd,  18040    Pe«tl«a,  When  «B<  by  wk«»  »re- 

At  any  time  within  three  rears  after  letters  were  first  daly 
granted  within  the  State,  iipoii  the  eptate  of  a  decedent,  an  exec- 
Dtoc  or  adtnlnlBtrator,  whether  sole  or  joined  in  the  letters  with 
another  other  than  a  tcmpomn'  administratar,  or  a  person  hold- 
ing a  judgment  lien  npon  decedent's  ti;al  property  at  the  time  of 
his  death,  or  any  other  creditor  of  the  decedent,  other  than  a 
creditor  by  a  mortgage,  which  is  a  lien  npon  the  decedent's  real 
property,  may  present  to  the  snrrogate's  court,  from  which  let- 
ters were  issued,  a  written  petition,  dnly  veritied.  oraylnK  for  a 
decree  directing  the  disposition  of  the  decedent's  real  property, 
or  interest  in  real  property,  specifled  in  the  last  section,  or  so 
mnch  thereof  as  is  necessa^  for  the  payment  of  bis  debts  or 
funeral  exiienses,  or,  If  so  decreed  as  hereinafter  prorided,  for 


iy°>^t  of  any  jadgment  liens  existing  upon  such  land,  < 
aome  portion  thereof,  at  decedent's  death,  by  tlie  morteage,  lease 
or  sale  at  public  or  private  sale  thereof;  and  that  the  parties 
named  in  tne  petition  and  all  otbci  necessary  pnrttes,  as  pre- 
scribed in  the  Bubscqueitt  sections  of  this  title,  may  t>e  cited  to 
ahow  canse  why  such  a  decree  sbontd  not  be  made. 

th  18M,  «h.  TV.     Sm  I  latt,  «Dbd.  1. 

I  2T81.  [Am'd,   IS87.1     Creditor's    time   to   «wp1r  »t«BdCd 


The  tine,  during  which  an  action  is  pending  in  a  court  of 
record,  between  a  creditor  and  an  execntor  or  administrator  of 
the  estate,  la  not  a  part  of  the  time  limited  in  the  last  section,  for 
peaentiog  a  petition,  founded  upon  a  debt,  which  was  \a  contro- 
Tersy  In  the  action;  If  the  creditor  has,  before  the  expiration  of 
the  tlms  ^  limited,  filed  in  the  clerk's  office  of  the  county  where 
the  real  property  is  situated,  a  notice  of  the  pendency  of  the  ac- 
tion; mtedfylug  the  namea  of  the  parties,  the  object  of  the  action. 
and,  It  the  creditor's  debt  Is  mode  the  foundation  of  a  counter- 
cUim,  the  natare  of  tlie  connterdaim;  containing  a  description  of 
tlie  property  tn  that  conaty  to  be  affected  thereby;  and  stating 
tbnt  it  will  be  held  ns  security  for  aaj'  jadgment  obtained  ia  the 
action.  A  notice  so  filed  must  be  recorded  and  indexed,  and  may 
be  cancelled,  as  prescribed,  with  respect  to  the  notice  of  pen- 
dency of  an  action,  in  article  nine  of  title  first  of  chapter  tour- 
teen  Oif  this  act.  It  may  alao  be  i;aBccllcd.ia  like  manner,  or  a 
specified  portion  of  the  pro|ierty  affected  thereby,  may  be  dls- 
uiatsod  from  the  lien  thereo.f,  by  the  order  of  the  court  In  i*htc)t 
"----''       •  ■■'         iiade  upon  tfte  atipl' 

real  property,  upon 

s  justice  requires.  ' 

(or  of  a  deceased  persnti  shnll  have  com- 
menced, or  shall  herenftcr  commence,  an  nrtion  in  any  conrt  of 
competent  jurisdiction  of  thin  State  for  the  pirpose  of  setting 
•side  any  fraadnlcnt  conveyance  of,  or  incumbrance  upon,  anj 
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real  estate  of  such  deceased  Deratm,  and  such  action  shall  liave 
beeu  decided  in  faror  of  bucq  exurulor,  nUministrutor  or  credi- 
tor, sutb  executur,  odministrnlor  or  cnilKor  mn?,  at  tiDf  time 
within  three  jcars  after  the  final  di.>termi nation  of  Bucli  action, 
have  aad  maintain  an  action  or  iirocefdiup  nKOfnHt  the  proper 
parties,  in  any  cuurt  of  coui[)etent  jiiriHdietion  of  this  State,  for  ' 
a  »alc  of  such  rent  estate,  and  tor  a  (list  ri  but  ion  of  the  proceed* 
of  euch  real  estate  among  the  c[«ditors  of  inch  deceased  peraon, 
asd  otbe*  seruona  antitl^  to  Ihe-Muu^  aa  jmj  be  directed  by  lim 
judgiueut  In  sncb  action.  '• 

h.  laBT,  eb.  laa. 

I  ama.  (Ani'd,  1r»4.}   Coatenta  *f  retHlsa. 

The  petition  must  set  forth  the  following  mattera,  as  nearly  am 
the  j>etitiDDer  can,  upon  dilisent  Inquiry,  aBcertain  tncm: 

1.  The  uuijoid  OcbtB  of  the  decedent,  and  the  name  of  eacli 
creditor  or  person  daimine  to  lie  a  creditor;  nnd  the  nnttie  of 
each  peraon  holding,  or  claiming  to  huld,  n  lien  by  jndgmeiit 
docketed  against  decedent  before  his  decease,  and  Blaa  the  scr- 
eral  d«tL's  of  docket  of  all  or  any  of  such  Juitgmetit  liens,  nnd 
whether  such  jmlgment  Ilea  or  lieua  affect  tiie  whole  or  part  of  the 
decedent's  reul  property;  and  the  amount  of  the  unpaid  fnneml 
cipenses  of  the  decedent,  if  any,  nnd  the  name  of  any  peraon  to 
whom  any  auoi  is  due  by  roason  thereof. 

2.  A  KC[icral  doacriptiou  of  all  the  deoedeut's  real  property.  «nd 
interest  in  real  property,  within  the  Stnte,  which  may  be  dtK- 
poced  of  oa  prescribed  in  tbU  title;  a  etntcmcnt  of  the  Tatneof 
«ach  distinct  parcel;  whether  U  is  improved  or  not;  whether  (t 
'-  c-cniiied  or  not;  and,  if  occupied,  tub  najno  of  bnch  ocenpant; 


this  act,  the  ralue  of  the  interest  must  be  stat^,  and  V 
value  of,  and  the  other  pnrtfciriara,  •pecified  in  this  Bcatlon,  re- 
lating to  the  reiil  property  to  which  the  Interest  atlaekea. 

3.  The  names  of  the  hunbond  or  wife,  and  of  all  the  beirs  *nd 
dcTtseoB  of  the  decedent,  nod'  a\m>  ot  everr  other  ix^rMii  dainlng 
under  tlieni,  or  either  of  them,  stating'  who.  if  any,  lare  Infaola; 
the  age  of  eai^h  Infant,  nnd  the  name  of  hia  (tentrai  BoariUsn, 
If  nny;  nnd  nliio,  if  The  petition  in  prvseated  by  f^  creditor  or 
judgment  lienor,  the  name  of  each  execntor  or  admlnlattator. 

4.  If  the  petltJoQ  Is  presented  by  an  executor  or  admiulHtrator, 
the  nmouot  of  pergonal  proftetty  wiiloh  has  vume  to  hU  ba»d*, 
nnd  those  of  his  ct)-t7ecnt(H's  or  co-^BdminiBtrators.  If  any;  the 
nppltcntlnn  thereof,  and  the  amount  whldi  msy  yat  be  pealiaed 
therefrom. 

t^  18W.  ch.  Tas. 

1  STnS.  [Am'a,  ISM.I  PpitceedliiKii  wMere  aonti  •f  *he 
■  taatm   ara   BakBOna. 

If.  upon  diligent  iBOnirr.  any  of  the  matters  required  to  be 
•et  forth,  as  'preaciibed  in  the  last  section,  cannot  be  ascertained 
by  the  petitioner,  that  fact  mast  be  shown  to  the  surrogate's 
satisfaction,  and  the  Burroa'ate  moat,  thereupon,  inquire  Into  the 
matter,  ns  prescribed  in  article  first  of  title  second  of  this  chap^ 
ter.  If  Die  petition  is  presented  Iff  a  creditor  or  jodgment- 
Henor,  the  surrogate  majr,  by  order,  roguire  the  executor  or  ad- 
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mlnUtrator  to  rentier  such  Mn  nccount  or  othor  atatcmcut,  aa  be 
deems  necessary  (or  the  imrpose  of  the  iuquiry. 

L.  18M.  cb.  130. 

1    STK4.  [Am'd,    18M.]      ClMtlon    thereupon. 

Where  the  surrogate  ia  satisGed  that  all  the  facta,  specified  in 
the  last  section  bnt  one,  hare  been  ascertniued,  as  for  at  they 
can  be  upon  ditieont  iuauiry,  and  it  Bp|)eara  to  him  that  the 
debts,  Juclgmeut  liuus  and  runerat  cxpenaes,  or  either,  cannot  be 
paid,  without  resorting  to  the  rpal  property;  or  interest  in  real 
proporty,  be  must  issue  a  citation  according  to  the  prayer  of 
the  petition.  If,  upon  the  inquiry,  it  apiM^ars  to  the  surrogate, 
that  any  heir  or  devisee,  or  person  clnimioK  an  interest  in  the 
proDerty  under  an  heir  or  devisee,  is  not  named  in  the  petitiou, 
the  citation  mnst  aiso  be  tJireeted  to  him.  tlnless  the  executor  or 
administrator  has  cansed  to  be  published,  as  prescriljed  by  Ian, 
a  notice  requiring  creditors  to  present  their  claiais,  and  the  time 
for  the  presentation  thereof,  pursuant  to  the  notice,  has  eiapeed. 


I  mSD.   [Am'a,   1S»4.]    Hearlns. 

Upon  the  return  of  the  citation  the  anrTogata  must  proceed  to 
hear  the  nilegations  and  proofs  of  the  parties.  A  creditor  of  the 
decedent,  or  a  judgment-lienor,  or  a  person  having  a  ciaim  for 
unpaid  funeral  expenses,  altboiigli  not  named  in  tbe  citation,  may 
present  atid  prove  his  debt  or  lien,  and  thus  malie  himnelf  a  party 
to  the  special  proceeding.  A  creditor  o(  the  decedejit,  whose 
claim  is  not  yet  due.  may  present  and  prove  hia  debt  and  have 
the  same  established  nnon  n  rebate  of  legal  interest,  and  tliQs 
make  himself  a  party  to  tbe  special  proceedings.  An  heir  or 
devisee,  or  a  person  claiming  under  an  heir  or  devisee,  of  the 
property  in  queation,  although  not  named  in  the  citation,  may 
contest  the  necessity  of  applying  the  property  to  tJie  payment  of 
debts,  jndgnient  liens  or  funeral  expenses,  or  the  validity  of  a 
debt,  due  or  unpaid,  or  of  any  judRment  lien,  represented  as 
existing  against  the  decedent,  or  tbe  rensonnblenesB  of  tbe  funeral 
expenses;  may  interpose  any  defense  to  tbe  whole  or  any  part 
thereof;  and,  for  tbnt  purpose,  may  nijilte  himself  a  party  to  the 
special  proceeding.  The  admission  or  allowance  by  the  eiecutnr 
or  administrator  of  a  claim  or  debt  of  any  creditor  against  the 
decedent  shall,  for  the  purpose  of  snch  proceeding,  lie  deemed 
an  establishment  tbereot,  nnless  objection  he  made  thereto  l)y 
a  party  to  the  special  proceeding.  Where  such  a  defense  arises 
tinder  the  statute  of  limitation,  an  act  or  admiBHlon  by  the  exee- 
ntoT  or  adminiatrator  does  not  prevent  the  running  of  the  statute, 
or  revive  the  debt,  ao  aa  to  afFect,  in  any  manner,  the  real  prop- 
erty or  interest  in  real  property  in  queation. 

L.  ISM,  cb.  -m. 

I  ZTSO.  Proof  of  debt  npOD  tvtaleb  JadKBOti  ete.,  &as 
ttecn  rendered. 

Where  a  Judgment  or  decree  has  been  rendered  against  an 
executor  or  administrator,  for  a  debt  due  from  the  decedent,  tie 
debt   is,    neverthelesB,   deemed    a   debt  of  the  decedent,    to   the 

the  same 
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defeaces,  as  if  on  action  bad  not  been  brousht  thcrcoD.  Bnt  a 
judgmt'Qt  or  decree,  ri'ijilurtd  uiiuu  u  trial  uihiu  the  merilB,  is 
preBuiuptiTL'  evidcLce  uf  the  debt  ui>ou  the  Iieuriug  bc'Iore  the 
euTtogate. 

I  ariST.   Tbe  last  ncctlon   qnallfled. 

The  last  aection  is  subject  lo  the  folloiviiig  exceptiouE: 

1.  The  debt,  for  which  the  judgment  wuh  leudercd,  cannot 
be  alluwed,  aa  aeuinst  the  property  iu  qucHliuu,  at  any  greater 
sum  than  tlic  atnouat  recovered,  cxcluaire  of  costs. 

2.  An  heir  or  devisee  of  ttoy  of  the  property  iu  qucBtion,  or  a 
party  cluimiug  under  aa  heir  or  devisee,  may  intcrpoBe,  m  re- 
duction of  the  amount  claimed  to  be  due  upon  a  judsuent  or 
decree  against  the  decedent,  or  against  the  executor  or  adminis- 
trator, any  payment  or  counterciuim  which  mit'lit  be  allowed  to 
him  or  to  the  person  under  whom  he  claims,  iu  an  action  founded 
upon  the  debt 

I  BTSe.   [An'd,  1804.}    Decree  to  reeltc  debt  and  liens. 

The  decree  must  determine  and  specify  the  amount  of  each 
debt  eatabiished  bcli^re  the  surrogate,  as  a  valid  and  subsiBting 
debt  against  the  decedent's  estate,  or  as  a  just  and  reasonable 
charge  for  funeral  expenses,  nnd  mast  determine  and  specify 
the  amount  of  each  judgment  lien  established  before  the  surro- 
gate as  a  valid  and  subBisting  lien  existing  upon  the  dectdent's 
land,  or  some  part  thereof,  at  the  time  of  his  death.  And  the 
decree  may  also  determine  the  amount  due  or  remaining  uutuiid 
upon  any  mortgage  or  mortgages,  existing  at  decedent's  death 
npon  his  renl  prujierty.  or  an;  portion  thereof;  and  the  decree 
must,  in  like  mniiuer,  specify  what  demands  presented  have  been 
rejected.  The  vouchers  presented  before  the  aurrogate,  in  sup- 
port of  each  debt  or  lieu  established,  must  be  filed  and  remain 
m  the  surrogate's  office. 

L.  ISW.  ch.  T35. 

I  2709.   [Am'd,  1804.]    'What  proof  aeeesBary  for  a  deeree. 

A  decree  directing  the  disposilion  of  real  property,  or  of  an 
interest  in  real  property,  can  be  mode  only  where,  after  due 
examination,  tbc  following  facts  have  been  establiahed  to  the 
satisfaction  of  the  surrogate: 

1.  That  the  proceedings  have  been  In  conformity  to  this  title. 

2.  That  the  debts,  or  liens,  or  both,  for  the  poyment  of  whirfi 
the  decree  is  mnde,  are  the  debts  of  the  decedent,  or  are  just 
and  reasonnble  charges  for  his  funeral  expenses,  or  are  liens  by 
judgment  existing  at  his  death  upon  his  real  property,  or  noon 
some  portion  thereof;  and  arc  justly  due. 

3.  lliat  tbey  are  not  secured  by  a  mortgage,  or  expresaly 
charged  by  the  will  upon  the  decedent's  real  property,  or  Interest 
in  real  property;  or.  It  a  debt  is  so  secured  or  charged  npon  a 
portion  of  the  real  properly,  or  interest  in  real  property,  that  the 
remedies  of  the  creditor,  by  virtue  of  that  charge  or  security,  have 
been  exhausted. 

4.  That  the  property  directed  .o  be  disposed  of  was  not  effect- 
ually devised,  expresaly  charged  with  the  jioyment  of  debts  or 
funeral  expenwB,  and  is  not  subject  lo  a  valid  power  of  sale  for 
the  pn.vmcnt  thereof;  or,  if  so  deviHcd  or  siibjwt,  that  it  is  not 
practicable  to  enforce  the  charge,  or  lo  cseeuie  the  power,  and 
that  the  creditor  has  effectually  rcliuquished  the  some. 
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5.  Thnt  »n  the  pi^raoniil  proiKTty  of  the  di'Ce<l(!nt,  ivbicli  could 
have  been  applied  to  paymvDt  of  the  det'cdeiit'i  dobts  aud 
funeral  cxpcuHi;B,  has  bceu  eo  appliod;  or  thut  the  executor*  or 
admiiilstralora  hare  proceeded  with  rpuxoiiable  dillireiice  Id  con- 
vertiug  the  peraonal  property  into  moaey,  aud  applyiug  it  to  the 
paymeDt  of  those  debts  and  funernl  expenses:  and  that  it  :s  In- 
Boffideut  for  the  payment  of  the  Bam«,   as  established   by  the 

L.  ISM.  eta.  TSS. 

I  2700.  lAsit'd,  1880.]    Decree  to  mortsnffe  or   lease. 

If  the  facts,  specified  in  the  last  section,  are  sallsfactorlly  es- 
tablished, the  surrogate  must  inquire  whether  sallicieiit  money 
can  be  raised,  advantaseously  to  the  pcrsouH  interested  in  the 
real  property,  by  a  mortsage  or  lease  of  the  real  property  of 
which  the  decedent  died  seized,  or  of  a  part  thereof.  And  to 
that  (>ni]  be  shall  appoint  three  comiretent  disinlercBted  persons 
to  eiamlne  and  appraise  each  pnrcel  of  such  real  property,  aud 
its  rental  Tslue  at  its  just  and  fair  market  value;  ihey  shall 
fortlinlth  so  sppraise  the  some,  make  a  report  thereof,  signed 
and  Terified  by  at  least  two  of  tbem,  describius  cacb  parcel,  atid 
stating  its  value  and  rental  value,  and  file  Ihe  same  In  the  surro- 
gate's office.  If  he  ascertains  that  the  inouey  can  be  so  raised, 
the  decree  must  direct  the  eseciilion  of  one  or  more  mortgages 
or  leases  aecordingly;  but  a  lease  shall  not  be  made  for  a  longer 
time,  than  until  the  younffest  peraon,  inlprenle<l  In  the  property 
leased,  attains  fall  age.  A  mortgoge  or  lease,  executed  pnr- 
snant  to  snch  n  decree,  has  the  aiimo  effect,  as  if  it  had  been 
made  by  the  decedent,  immediately  before  his  death. 
L.  18SG,  cli.  tI3. 
I  STSl.  [Am'd,  IMM.]    Decree  to  sell. 

Where  it  appears  to  the  surrogate,  upon  the  inquiry  made  as 
prescribed  in  the  Inst  Reclion,  that  HUtlirieut  money  cannot  be 
raised  advantageously  to  the  persons  intereste<l  in  the  real  prop- 
erty, by  mortgage  or  lease,  the  decree  must  direct  a,  sale  of  the 
real  property,  or  interest  in  the  real  properly,  or  of  so  mudi 
thereof  as  is  necessary,  in  order  to  pay  the  delits.  judgment  liens 
thereon,  and  funeral  expenses  of  the  decedent,  as  established  in 
the  decree,  at  public  or  private  sale.  Such  decree,  however,  may 
provide,  if  it  appear  to  be  for  the  best  interest  of  nil  persons  In- 
terested, that  the  said  sale  be  made  snbject  1o  all  or  any  specf- 
fled  liens  by  judgment  eiinting  at  decedent's  death  on  said  real 

firopcrty  or  any  portion  thereof,  which  shall  have  lieen  estfll)- 
hihed,  and  the  amount  thereof  determined  by  the  said  decree. 
Where  a  sale  of  alt  the  real  property,  or  interest  lu  real  prop- 
erty, ts  not  necessni?  for  that  purpose,  but  enough  of  either 
cannot  be  sold,  without  manifest  prejudice  to  the  persons  inter- 
ested, the  decree  may  direct  a  sale  of  all  the  real  property,  or 
all  the  interest  In  real  property,  or  both,  or  of  snch  a  part  of  eltbitr 
ns  the  surrogate  thinks  proper,  at  public  or  private  sale. 
L.  ISW,  ch.  780. 

I  xrea.  M.|  whea  Utie  I*  In  eantroi-ersr- 
Where  it  appears  that  any  of  the  real  properly,  of  which  the 
decedent  died  seized,  cannot  be  sold,  without  manifest  prejudice 
to  the  persons  inleresteil  therein,  by  reason  of  a  eonlroversy  re- 
specting (he  deceiieut's  title  thereto,  or  interest  therein,  the  de- 
cree may  direct  thnt  the  cxecniion  thereo'    with  respect  to  that 
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I  2T03.  U.|  order  In  wblcb  dlllereBt  varoela  are  t«  k* 
■old. 

Where  the  decree  directs  the  sale  of  two  or  more  diatinct  pai^ 
eels  ot  real  property,  of  which  tlic  dceodent  di(?d  seized;  or  bii 
iliteri'Bt  uuder  two  or  more  euutracts  lur  the  piirehniic  of  dia- 
tilict  imrcels  of  renl  property-  the  decree  mny  direct  tlie  snle  to 
be  made,  In  the  order  which  tne  iiorrogate  decniB  just,  unleu  It 
appears  thm  one  or  more  diBtinct  parerU,  of  which  the  de- 
cedent died  se[zed,  have  been  devised  by  him,  or  sold  by  bis  heir*; 
Id  which  caec,  the  seTeral  distinct  piircelB  must  be  sold  in  the 
following  order; 

1.  Property  which  descended  to  the  decedent's  beics,  and  baa 
Dot  been  sold  by  them. 

2.  Property  so  desceuded,  which  has  been  sold  by  them. 

8.  Property  which  baa  beeD  derlsed,  and  has  not  been  lold  by 
the  devisee. 
4.  Property  so  devised,  which  has  been  sold  by  the  devisee. 

I  2704.  tA.m>d,  1S&4.1  Decree)  wberc  nndirlded  tnlere-t 
or  precedent  estate  la  erealed  b^  the  will,  etc. 

Where  the  decedent's  will  devises  an  undivided  Interest  in  real 
property,  but  not  the  whole  of  his  estate  therein;  or  creates  a 
precedent  eatate  in  real  property;  or  where  an  heir  of  the  dece- 
dent has  sold  an  undivided  interest,  or  created  a  precedent  estate, 
in  real  property  which  descended  to  him,  the  entire  property,  to 
which  the  undivided  Interest  or  precedent  estate  attachea,  must 
be  sold.  But,  In  applying  the  procecda  lo  tb°  payment  of  debts 
and  funeral  expenses,  the  application  of  the  proportion  of  the 
proceeds,  belonging  to  the  devisee  or  grantee  o(  the  undivided 
mterest,  or  of  the  precedent  eatate,  must  be  postponed  lo  the 
application  of  the  residue,  in  the  order  prescribed  in  the  last 
■ectioD,  in  like  manner  as  if  that  undivided  interest  or  precedent 
estate  was  a  distinct  parcel  of  the  property, 
I^  ISM,  cb.  TSB. 

I   8765.   [Am'd,   1S94.1    Form   of  decree. 

A  decree  dlrectinj;  that  real  property  be  mortgased,  leased  or 
sold,  or  that  an  Interest  In  real  property  be  sold,  aa  prescribed  in 
this  title,  must  describe  It  with  common  certainty;  and  most 
direct  that  a  mortgnRe,  lease  or  sale  thereof,  tor  the  purpose  of 
paying  the  dehtB.  indBmcnt  liens  ordered  to  be  paid,  or  fnneral 
expenses,  eatnbliHJied  by  the  decree,  be  made  by  the  executor  or 
administrator,  upon  hia  giving  the  bond  prescribed  by  law;  or. 
Id  case  of  his  failure  bo  to  do.  by  n  freeholder,  to  be  appointed 
by  the  anrrogate,  as  prescribed  by  law;  and  in  case  a  sale  thereof 
be  directed,  may  authorize  the  same  to  be  made  at  private  sale, 
at  a  prite  not  less  than  the  value  thereof,  as  appraised  porsaant 
to  the  provislana  of  section  twenty-seven  hundred  and  sixty  «E 
this  code, 
A  ISM.  cb.  TSS. 

"•  : ....Google 
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I  ares.  Bob<  t«  be  kItcb  Ht  exe««tar  or  •dnlalattmtor. 

Before  ao  admiDlstrator  or  executor  can  execute  a  decree, 
directing  that  property  be  mortgaged,  leasod,  or  (old,  lie  must 
eiecnto,  and  file  with  the  Burrogate,  l.ia  bond,  with  two  or  more 
sureties,  to  the  people  ot  the  State,  iu  a  penalt7,  fixed  br  the 
surrogate,  not  leas  tnau  tn'ice  the  sum  to  bo  raised,  if  the  decree 
directs  n  mortga^;  or,  if  it  directs  n  lease,  In  sQch  a  p^nattr  as 
the  BDrroentc  thiDks  proper;  or,  if  it  directs  a  sale,  io  a  peiislty 
not  less  than  twice  the  valae  of  the  real  property,  or  interest 
in  real  propcrtj',  directed  to  be  sold.  The  bond  must  he  condi- 
tioned lor  thp  fiiithful  performance  of  the  dnties  imposed  npon 
the  principal  by  the  decree;  for  the  payment  into  the  surrogate's 
court,  within  tivfnty  days  after  the  receipt  thereof,  by  the  prin- 
cipal, of  nil  moncT  arising  from  the  mortgage,  lease,  or  sale;  for 
the  delivery  to  the  kurrogute,  nithla  the  same  time,  of  all  the 
securities  taken  fhercupou;  and  for  the  accounting  by  the  prin- 
cipal, for  all  money  received  by  him,  whenever  be  is  required  bo 
to  do,  by  a  court  of  competent  jorisdlclion. 
I  2707.  IC  ke  rcfnaes.  freeholder  to  be  appolated  to  oxe- 

Where  thor< 

either  of  then.   _      ._        _   , 

reasonable,  to  give,  or  to  join  with  his  co-execntors  or  co-adtnltt' 
Istrators  in  giving,  it  bond,  an  prescribed  in  the  last  section,  the 
surrogate  may  direct  those  who  have  given  the  bond,  to  proceed 
to  execute  the  decree.  But  if  a  sole  executor  or  admloistrntor, 
or  all  the  executors  or  administrator  so  fail,  the  sarrogste  must 
make  an  order,  appointing  a  disinterested  freeholder  to  execute 
the  decree.  He  may  vacate  snch  an  appointment,  and  mnilo  a 
new  appointment,  from  time  to  time,  as  the  case  requIrcB.  A 
peraan  so  appointed  must  give  a  bond,  in  all  respects  like  that 
reijnlred  from  an  executor  or  Bdministrator,  na  orescribed  in  the 
laat  section.  In  making  such  :  n  appointment,  the  surrogate  mnst 
.give  B,  preference  to  a  competent  person  nominated  by  tbe  cred- 
itors, whose  debts  have  been  established,  or  a  majority  of  them 
in  number  and  amount. 
I  370S.  Order  dlreetlnff  exeebtlon  ot  deereo. 
Where  an  executor  or  aitminislrator,  or  a  freeholder  appointed 
as  prescribed  in  the  lost  section,  has  given  tbe  requinite  bond, 
an  order  must  be  made,  rccitiug  the  fact,  and  directing  him  to 
proceed  to  execnte  the  decree.  The  order  may  direct  the  cxccu- 
tloQ  of  the  decree,   with  respect  to  all  or  any  part  of  the  real 

Sroperty,  or  any  of  the  interests  in  real  property,  specified  in  the 
ecree.  Where  It  directs  the  eiecudon  of  tbe  decrpe,  with  re- 
spect to  part  only,  an  order  to  execute  it  with  respect  to  any  other 
part  or  parts,  niay  be  made  from  tlnio  to  time,  as  the  case 
require!. 

I    2700.   [Am'd,   1SB4.]    Order,  ns  to  dlslloct  parcels  mttrr 


irecting  a  sale  of  real  property,  or  of  an  interest  in  real  property, 
,r  both,  relates  to  the  validity  or  aniniint  of  a  debt  or  fudcment 
lien  eRtabtished  by  the  decree,  and  the  real  property  directed  to 
tie  sold,  or  to  which  the  intercRt  dircctcil  to  be  sold  atlacbes, 
consists  of  two  or  more  distinct  parcels,  the  sole  of,  or  with 
reqiect  to  one  or  more  of  which  will  suffice  to  pay  all  the  other 
7»> 


St§  3770-78  SURROGATES'  COURTS.  c.  18.1.3 

dPbts  and  Itenn  ao  OBtrihtishnl  and  directed  to  be  paid.  leaWng 
enousb  real  property,  or  iulerust  in  roal  prc^rty  uuboW  to  »ntl»fy 
the  claim  drawu  iu  questiuu  uik>u  the  appeal,  tlit!  appellate  court 
may,  upon  the  muliuii  of  any  purly  to  tlie  epeda)  pruceedlug  in 
the  iurroKiiie'a  court,  made  upou  notice  lo  all  parties  to  tlie 
appeal,  direct  the  Biirrof;at<''a  eoiirt  to  cautie  the  decree  to  be 
executed  wilh  renp^Hrt  lo  the  diutlnct  parcels  of  real  property 
which  will  BUftii.'e  to  iiuy  llie  debts  and  judKuieut  liens  ordered 
paid,  not  in  coutroverHy;  and  the  provoedij  or  a  sulv.  uiode  pur- 
suant thereto,  to  ire  distributed  in  like  luuuuer  as  if  the  decree 
related  only  to  those  parcels  and  tliose  debta  or  lieusi  except  that 
any  surplus,  which  may  remain  for  distributlou  after  pai-meut 
of  those  debts  or  lieus,  or  so  much  thereof  as  will  suffice  lo  puy 
the  demand  In  controversy,  must  be  paid  iato  the  surroKUte's 
court  and  retained  by  the  county  treasurer,  sabjoct  to  the  order 
of  the  Burrogate  to  abide  the  event  of  the  appeal.  But  tliis  sec- 
tion docs  not  autborixe  a  sale  of  any  distinct  parcel,  otherwise 
than  In  the  order  prescribed  for  that  purpose,  iu  sections  twenty- 
seven  hundred  and  sixty 'tour  and  twenty -seven  hundred  and 
alxty-five  of  tbls  act. 

L.  18M.  rli.  735. 

f  27TO.  Iil.|  not  aSevled  br  death,  etc. 

The  death,  removal,  or  <lLs<|iinlifi cation,  tiefore  the  complete  exe- 
cution of  a  decree,  of  all  the  execulora  or  adiuinislrators,  who 
have  been  directed  lo  execute  it,  or  of  a  freeholder  appointed  (or 
the  purpose,  does  not  suspend  or  affect  the  execution  thereof;  but 
the  succesHor  of  the  person  who  hos  died,  iieen  removed,  or  t>e- 
come  disqusiiSed.  must  proceed  lo  compl.'te  all  uiiQulBbed  matters, 
as  Ills  predecessor  miffht  have  conipleieil  the  same;  and  he  must 
give  such  security  for  the  due  performance  of  liis  duties,  as  the 
aurroBBte  prescribes. 

I  XT71.  What 
The  aiirroKat.         .  ,  ... 

decn-e,  or  in  a  siimralo  order  made  before  tlie  sale,  allow  a  sale  to 

■'■    -   '      -pi'din);  three  yearn,  for  n'  

aB<--inoni>y.  lo  U'  securti] 

. ,  _...   ._.  .  .„'ace  on  I  lie  pmiierty  sold.  ,. 

wHere  the  sale  is  that  of  nn  interest  under  a  contract;  In  which 
case,  the  order  may  prescribe  Ihc  eecnrity  to  be  given. 

I  2772.  lAai'd,  IBMB.}    Mode  •!  aslej  notice  thereof. 

Each  distinct  parcel  of  rent  property  must  be  sold  In  the  county, 
where  it.  or  a  part  thereof,  is  situated.  The  provisions  of  seeUona 
i:iH4.  li^STt,  ]»NI>.  14.14.  14:r>.  and  14.%  nf  this  net,  apply  to  a  pub- 
lic sale  of  real  property,  or  of  an  interest  in  real  property,  as  pre- 
scribeit  in  this  tille.  In  innltinR  the  applieiition,  each  provision 
relftlinfc  to  the  sheriff  Is  deemed  (o  apply  lo  the  pcrBon  making  the 
sale,  pursiinut  to  the  decree,  and  the  onlrr  directing  the  execution 
thereof.  A  private  sale  of  real  property,  or  of  an  Interest  in  real 
property,  must  lie  m.ide  by  contract  in  writiijg,  subject  lo  the  ap- 
proval of  the  surrogate. 

L.  IfflB.  eb.  213. 

1    2773.    [Am'd,    tSSB.]    DlHtlnet    pareela    to    be   sold    sesa- 
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disliact  pnrcel  to  be  separately  expoged  tor  salo,  unless  otherwise 
directed  Id  the  decree,  or  is  tJie  order  to  execute  tbe  Bame,  «r  in 
an  order  snbscqnently  made  bj  the  aurrogate. 
L.  isse.  cb.  21S. 

I  XTT4.  Who  not  to  p>T«lui»c. 

Ad  executor  or  admiolstrator  upon  tlte  estate,  a  freeholder  ap- 
poiDted  to  ezectite  a  decree,  or  a  general  or  special  guardian  of 
SD  iiifaut,  viho  has  an  intereat  in  any  of  the  real  pro|>erty  to  be 
sold,  Blialt  not  directly,  or  indirectly,  purchase,  or  be,  or  at  any 
time  before  confirmation,  tiecome  interested  in  a  pnrchase  at  tbe 
sale;  except  that  a  guardian  may,  when  authorized  so  to  do  by 
the  order  of  the  surrogate,  purchase  in  his  name  of  ofTice  for  the 
benefit  of  bis  nard.  A  riolation  of  this  section  renders  the  pui- 
chase  void. 

I   STTB.  [Ab>«,    188B.]    Order   to  TXtBto   sale,    nesule. 

Tbe  persoD  making  tbe  sale  roust,  with  all  eoDTenient  speed, 
file  with  tbe  surrogate,  a  report  ot  the  sale.  Tbe  surrogate  must, 
upon  notice,  given  in  such  a  manner  ond  for  sucb  a  li'iiKlb  of  time 
as  he  thinks  proper,  to  each  party  who  has  nppenml,  Inijiilre  into 
the  proceedings:  and  be  may  take  oral  testimony  respecting  the 
same.  If  he  is  of  opinion  that  the  rroceedings  were  nnfnir;  or 
Ihnt  the  sum  bid  (or  the  whole,  or  for  a  (Hslinct  parcel  of  real 
property  eeparntely  sold,  or  in  case  of  a  prirnte  sule  of  the  same, 
that  the  aum  at  which  it  is  agreed  to  be  sold  was  less  than  the 
value  thereof  at  the  time  of  snic,  and  that  a  sum  exceeding  that 
bid,  or  in  caae  of  a  prlrate  sale,  exceedlug  that  at  which  it  la 
aereed  to  be  sold  at  least  ten  per  rentum,  excluaive  of  the  es- 
peuaeH  of  a  new  snle,  mnj'  be  obtained  upon  a  resale;  he  must 
nuike  an  order,  vacating  the  sale,  either  wholly,  or  with  respect  to 
the  distinct  parcel  aCecti.d,  and  directing  anoifaer  Kale  and  whether 
it  shall  be  at  public  or  private  sule;  notice  of  which,  in  cnse  of  a 
public  sale  thereof,  must  be  given,  and  the  sale  must  be  coDdncteo, 
as  in  thia  title  preucribed  (or  a  public  or  private  sale  as  may  be 
applicable. 
U  lass,  eta.  213. 

I   S77B.  Order   to  conHrm  Mile.    Convcraneo   tkereapom. 

Where  a  sale  is  not  vacated,  the  surrogate  must  make  an  order 
coDOrmliig  it;  and  where  it  is  vacated  as  to  a  part  only  of  tbe 
property  sold,  be  must  make  an  order  conSrmlng  it  as  to  the 
residue.  An  order,  confirming  a  Bale,  must  direct  the  person  mak- 
ing the  sale  to  execute  the  proper  eonveyauees,  upon  compliance, 
on  the  part  of  the  purchaser  or  purchasers,  with  tbe  terms  ot  the 
sate.  The  necessary  c<Hiveyancea  must  be  executed  by  that  per- 
son accordingly,  and  must  briefly  refer  to  the  decree,  the  order  to 
execnte  it,  and  the  order  ot  confirmation. 

(  ZTTT.  Wlien  canTera>>e«  not  to  affeet  parohMBer  ot 
BortKBse*  from  heir,  etc. 

A  coDveyance  of  real  property,  made  pursnnnt  to  this  title,  dees 
not  affect,  in  any  way,  the  title  of  a  piirchaaur  or  morlRniree.  in 
good  failh  and  for  value,  from  an  heir  or  devisee  of  the  decedent, 
unless  letters  testamentary  or  letters  of  administration,  upon  the 
estate  of  the  decedent,  were  granted,  by  a  surroeate's  court  having 
Jortsdiction  to  grant  them,  upou  a  petition  tneretor,  preaCDted 
within  four  years  after  his  death. 
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I  2778.   [Am'a,  1S»4.1    ESeot  of  oOBTeranee  Ib  otker  cues. 

Except  as  prcacribed  in  tbe  last  BectloD  a  converaace  of  reai 
property,  executed  upon  n  aale  thereof,  porausnt  to  thiB  title,  vi'b1« 
in  the  grantee  aU  the  eetnte,  right  and  intereflt  of  the  decedent  in 
the  real  property  so  conveyed,  at  the  time  of  his  death,  free  from 
aoy  claim  of  his  n-iiloTF  for  dower,  n-hich  has  not  been  assigned  to 
her;  but  subject  to  all  subsisting  charges  thereon  by  judgment, 
mortgage  or  otherwise,  which  existed  at  the  time  of  hia  deato, 
untees  the  said  real  property  is  decreed  to  be  sold  free  and  clear 
from  the  lien  of  any  judgment  or  judgments  eatablisfaed  by  the 
decree  and  ordered  to  be  paid  sb  far  as  possible  from  the  proceeds 
of  such  sale,  as  provided  for  in  sections  twenty-seven  hundred  and 
ninety-o[ic  and  twenty-seven  hundred  snd  ninety-three  of  this  act. 
In  which  event  such  lien  or  liens  shall  be  transferred  by  such  sale 
from  the  land  sold  to  the  proceeds  thereof.  Where  dower  baa 
been  assigned  to  the  widow,  the  grantee  Inkea  the  part  of  the 
property  to  which  hec  estate  in  dower  attaches,  subject  thereto. 

L.  18H.  eh.  T8S. 

1  X770.  ContPaet  for  I*Ba»|  Aow  sold. 

Where  any  of  the  property  to  be  sold  consists  of  an  interest, 
under  a  contract  for  the  purchase  of  real  property,  and  any  pay- 
ment is  yet  to  be  made  anon  the  contract,  the  sate  must  be  made 
subject  to  all  payments,  thereafter  to  become  due  thereupon;  and 
it  may,  also,  if  the  decree,  or  the  order  to  execute  tbe  decree,  so 
directs,  be  made  subject  to  all  payments,  preriousiy  due  there- 
upon. If  the  saJe  is  subject  to  any  payment,  the  terms  of  said 
must  specify  the  penalty  and  the  number  of  sureties  required  In 
the  bond  to  be  given  by  the  purchaser,  aa  prescribed  in  the  next 
section,  and  must  state  to  what  payments  the  sale  is  subject. 

I  2780.   Id.)  pnrohaavr'a  boad   for  yBrmcBt  tbempoB. 

Wbere  a  sale  is  made  subject  to  any  pnymeuts  as  specified  in 
the  last  section,  the  purchaser  must,  before  the  sale  is  confirmed, 
execute  to  the  executor  or  adminlstrntor  of  the  decedent,  his  bond, 
with  sureties,  for  the  benefit  and  indemnity  of  the  obligee  and  his 
succoHSors,  and,  also,  the  persons  entitled  to  the  interest  of  the 
decedent  in  the  lands  so  contracted  for,  in  a  penalty  at  least 
twice  the  amount  of  all  the  payments,  subject  to  which  the  sale  la 
made;  comlitiolied  that  the  pnrchaser  will  punetliaily  nnlie  all 
those  paymenlH,  ond  will  fully  Indemnify  the  obligee  and  his  suc- 
cesBors,  and  encli  of  the  persons  so  entitled,  ngnlnst  all  demnnda, 
chargi'B,  costs  and  expenses,  by  reason  of  any  thing  conlalaed  Id 
the  contract,  or  by  reason  of  any  other  obligation  or  liability  of 
the  decedent,  on  account  of  the  purchase  of  the  property,  and 
against  all  other  covenants  and  agreements  of  the  decedent,  to 
and  with  the  vendor  of  the  property,  in  relation  thereto. 

I  2781.  Id.)  wbcn  iDtcresl  la  r*rt  «f  Isad  auir  ■>«  aold. 

But  where  an  interest  under  a  conlrnct  for  the  purchase  of 
real  property  is  liable  to  be  sold,  as  prescribed  in  this  title,  the 
decree,  or  the  order  for  the  execution  thereof,  may  direct  a  sate 
of  the  decedent's  intercFt  in  a  part  only  of  the  property.  If,  in  the 
opinion  of  the  surrogate,  such  a  sale  can  be  made  ndrnntageonriy 
to  the  estate  of  the  decedent,  and  so  that  the  purchase-money  of 
the  part  sold  will  Batisfy  and  disfbnrge  nil  the  pnymeuts,  to  be 
made  for  all  the  property  contracted  for,  nrcording  to  the  contract 
In  such  a  case,  tne  purchaser  is  not  required  to  execute  a  bond. 
7M 
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I  3TBS.  Id.)  eSeet  of  c*BTcr<>iiee  ol  AeoadBBfii  Intcramt. 

A  conveyance  ot  the  dwedent'a  interest  in  oil  the  real  property, 
held  by  him  under  a  contract  for  tho  purchnee  thereof  operates  as 
an  asaigument  of  the  contract  to  the  pnrchaaer;  aaJ  vestB  Id  him, 
bis  heirs  and  asBigQB,  all  the  right,  title,  and  interest  of  all  the 
penoDB  entitled,  at  the  time  ot  tile  sale,  in  and  to  the  decedmt'a 
iDtereBt  in  the  real  proiterty. 

I  ST88.  Id.)  eCeot  of  coaTeynace  of  put. 

A  coDTeyaBce  of  the  decedent's  Interest  In  a  part  only  of  the 
real  proper^,  held  under  such  a  contract,  transfers  to  the  pnr- 
ebascr  all  the  decedent's  right,  title,  and  lutereat  in  and  to  the 
""   "  so  BoM;  and  alt  rights,  which  would  i*  aeqaired  thereto,  1^ 


St; 


.._...._  adininbtrator,  or  by  any  person  entitled,  i 
time  of  the  snlo,  to  the  Interest  of  the  decedent  tbei^n,  by  perfect- 
ing the  title  to  the  property  contracted  for,  pursuant  to  the  con- 
tract. Upon  fully  complying  with  the  contract,  the  purchaser  has 
the  same  right  to  enforce  performance  thereof,  with  respect  to 
the  part  conveyed  to  him;  and  the  erecntor  or  admin  is  trator,  or 
his  assignee,  has  the  same  right  to  enforce  performance,  with  re- 
spect to  the  residue,  as  the  decedent  would  have  had.  If  he  was 
living.  Any  title  acquired  by  the  executor  or  administrator,  or  hia 
assignee,  with  respect  to  the  part  not  sold,  must  be  held  in  tmat 
for  the  Dse  of  the  persons  entitled  to  the  decedent's  Intereat;  sub- 
ject to  the  dower  of  the  widow,  if  auy. 

f  2TS4.  Purchaser's  title  not  afte«ted  br  eertala  lrp«cn- 
larltlH,  etc 

The  title  of  a  purchaser  in  good  faith,  at  a  sate  pursuant  to  a 
decree  made  as  prescribed  in  tbls  title,  is  not,  nor  is  the  validity  of 
a  mortgage  or  lease  made  ns  prescribed  in  this  title.  In  any  way 
affectedi  by  any  of  the  following  omissionB,  errors,  detects,  or  Ir- 
regularities; except  so  far  as  the  same  would  affect  the  title  ot  a 
pnrekaMf  at  a  sole,  made  parsaant  to  the  directions  contained  in 

iudgmenC,  rendered  by  the  supreme  court  In  an  action: 


_.  Where  a  petition  was  presented,  and  the  proper  persons  were 
duly  cited,  and  a  decree  directing  a  mortgage  or  lease,  or  a  decree 
for  B  sale,  and  an  order  directing  the  execution  thereof  were  made, 
as  prescribed  in  this  title;  and  the  decree,  and  the  order,  If  any, 
were  dniy  recorded,  as  prescribed  in  article  first  of  title  first  of 
this  chapter,  by  any  omission,  error,  defect,  or  irregnlnrity,  occur- 
ring between  the  return  of  the  citation,  and  the  mnlEing  of  the 
decree,  or  the  order  directing  the  cieontion  of  the  decree, 

2.  Where  an  order,  confirming  a  sale  and  directing  a  conveyance 
has  been  made,  upon  proof,  satisfactory  to  the  surrogate,  that  all 
the  sets  have  been  done,  which  are  required  by  law  to  be  done, 
after  the  order  directing  the  execution  of  the  decree,  to  aatboriie 
the  surrogate  to  make  such  an  order  of  confirmation:  by  the  ac- 
tual omission  to  do  such  an  act,  or  by  any  error,  defect,  or  irregu- 
larity in  the  same,  or  by  any  omission  in  the  redtals  of  the  con- 
veyance. 

L.  IWO,  cb.  83,  H  1,  S  and  S  H  Sdm.  BOS);  L.  ISW,  gH.  MO  (I  Edm. 
US):  1-.  ism,  cH.  62  (O  EOm.  321);  T..  1S18,  ?b.  129. 

t   27S5.  Id.)   vmnmittloa,    where   reeorda   liaTe   ttoea    Be- 
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after  a.  Hale  o 
eat  in  real  pn 
meat  of  a  Kua: 

■nast  be  preaui 

eTideoce  to  tbe  contrarr. 

1  3786.  [An'4,  1894.]  Proceeds  to  be  piUd  Into  vomrti 
elVect   tltereof. 

The  proceeds  nrUing  from  b  mortgage,  lease  or  sale,  made  bb 
prescribed  in  this  title,  must  be  paid  into  tbe  xiUTOgnte'H  coart  bj 
tbe  executor,  ndmlDiatrator  or  tr^efaolder  recelTiog  tbe  same.  For 
that  purpoxe,  he  muiit  pay  them  to  the  coontr  troasurer,  to  the 
credit  of  the  Bpeciai  proceedinB.  to  be  retained  by  him,  as  pre- 
scribed in  section  twenty-fiTe  handred  and  thirty-seven  of  this 
acL  Upon  payment  bein^  so  made  the  ht^rs  autl  deviseeB  of  the 
decedent,  nnd  tlicir  Bssigns  and  all  the  decedent's  remaining  real 
property,  end  iotcreit  In  real  property,  held  under  a  contract  for 
tbe  purchase  thereof,  are  exonerated  from  the  debtu  and  tieni  es- 
tablished by  the  decree  and  ordered  to  be  paid,  or  established  and 
ordered  to  be  paid  as  prescribed  in  the  next  section  bnt  one,  oa 
far  as  the  proceed!  ao  paid  over  are  sufficient,  after  deduclinE  the 
coats  and  eipenica  allowed  by  the  anrrogale,  to  salisfy  those  debts 
or  liens. 
I..  18S4,  eb.  ns. 

I  arST.  IfotlM  ol  dlstrllmUoa  of  pvooeeds. 

Immediately  after  the  payment  into  court  of  the  proceed!  of 
a  mortSBge,  lease,  or  sale,  as  prescribed  in  the  last  section,  the 
surrogate  must  cause  notice  of  the  time  and  pliicc  of  making  thfc 
distribution,  to  be  published,  at  least  once  in  each  of  the  sis  Treeks 
immediately  proccding  the  same,  in  n  newspaper  published  In  lh<: 
county  of  the  iurrogate. 

1  ST88.   [Am'd,  1804.]    Ileiirlavt  proof  of  fvrtker  dobta  •> 

II  BBS. 

At  the  time  and  place  designated  in  the  notice,  or  it  the  time 
and  place  to  which  the  hearing  is  adjourned,  the  surrogate  most 
hear  tbe  allcRntions  and  proofs  of  the  crcditoife  or  lienors,  and  of 
the  pemons  ioterested  In  the  estate,  or  in  the  application  of  the 
proceeds,  respcctinc  ony  demands  acninst  the  decedent  or  for  his 
toneral  expenseg.  then  presented,  which  had  not  been  estribllshed 
or  rejected  before  making  (he  decree.  The  provisions  of  this  title, 
relating  to  contesting  and  eslablishing  debts,  or  judgment  liens, 
and  as  to  payment  of  judgment  liens,  and  prcBerving  the  evidence 
tliereof,  before  making  the  decree,  apply  to  the  proceedings  re- 
specting any  demand  so  presented.  A  debt  or  judgment  lien, 
which  was  cHtabliBlied  by  the  decree,  may  be  again  contro- 
verted, upon  the  hearing  provided  for  In  this  section,  npon  the 
discovery  of  new  evidence  Impeaching  the  same,  and  upon  ench 
a  notice  to  the  claimant  ns  the  surrogate  directs,  but  not  otber- 

L.  IBM,  rh.  139. 

}  ZT8».  {Am't,  1B»«.]  Whoa  sale  «(  mnaold  vroperty  aiar 
li«  aireeted.  . 

Where  the  decree  wns  executed  with  respect  to  a  port  only  of 
tbe  real  pn^terty,  or  Interests  in  reel  property,  spcclned  therein. 
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imd  tb«  proeeeda  of  the  iule  nre  insufflcint,  atter  paying  the  cobIb 
and  expenses  thereof,  to  satjafr  all  the  debts  eatabliebed  by  tike 
decree,  and  all  judgment  liens  eatablislied  and  decreed  to  be  paid 
therefrom,  together  with  the  demands  eEtnbliBbed  as  prescribe  in 
tbe  last  section,  and  all  other  sums  payable  out  at  the  same,  as 
prescribed  in  the  laat  Bcction.  and  all  other  Bums  payable  oat  of 
the  aame,  as  prescribed  in  IbiH  title,  the  siirroKate  must  make  an 
order,  aa  prescribed  in  section  twenty-seven  hundred  and  slztr- 
eight  of  t£iB  act,  directing  the  execution  of  the  decree,  with  re- 
spect to  the  remainder,  or  so  moch  therenf  as  is  necessary.  The 
proceedings  thereupon  and  subsequent  thereto  are  the  aom*  a* 
upon  and  snbseqnent  to  tbe  first  order  for  the  execntioi)  of  the 
decree. 

L.  1804.  cb.  739. 

I  arSO.  Proof  ol  claim  to  aarpliia  aioBeT. 

Upon  the  hearinjr,  provided  for  In  the  Inst  section  bat  one,  or 
upon  the  hearinB  atti-r  the  further  execution  of  the  decree,  as  pre- 
scribed in  the  Inst  scrtion,  the  surrogate  must  also  hear  the  alle- 
Kationa  untl  proofs  Of  any  person,  who  clnims  n  right  to  the  sur- 
plus money,  or  any  part  thereof.  A  claim  bo  made  may  be  con- 
tested by  any  other  person  maklnR  a  like  rlalm. 

(  2791.   [Am'd,   1N»4.1    Deepee   for   dUtrlbutlm. 

The  snrrognfo  must,  by  BOpplemcntary  decree,  made  nnrt  re- 
corded in  like  manner  as  the  flrst  decree,  determine  the  rights  of 
the  creditors,  judgnient-lienora  anil  other  persons  Interested,  to 
share  in  the  proceeds,  and  direct  the  distrlmilion  thereof  accord- 
ingly- Where  the  rights  of  creditors  or  ind»nnent-IienorB  are  es- 
tabHsbciJ  and  their  claims  decreed  to  he  paid,  and  there  is  n  sur- 
plus, respecting  the  distribulion  of  which  a  contest  nriHes,  he  may 
make  a  supplementary  decree,  providing  for  Ihe  payment  of  the 
creditors  and  Judgment-llenors  only;  and  reserving  all  questionB,  as 
to  the  distribution  of  the  surplus,  to  be  settled  by  a  second  supple- 
roentary  decree.    An  appeal  may  be  taken  from  either  o(  the  anp- 

Slementftry  decrees  by  any  person  aggrieved  thereby,  as  from  the 
rst  decree;  except  that  it  is  not  necessary  or  proper  to  make  any 
creditor  or  judgmrnt-lleuor  a  party  to  an  appeal  from  the  second 
Hupplcmcntory  decree. 
L.  IBM,  ch.  iBS. 
I  2T0Z.   Id-t  conntr   trensai 

Each  supplementary  decr<'e  n ._.   . ._  ..  _  . __  _  _ 

vested,  na  prescrilNMl  in  the  fnllowin,-;  seclions  of  this  title,  as  far 
aa  they  can  be  then  fixed.  If  an;  sum  cannot  be  then  filed,  It 
may  be  fixed  by  the  order  of  the  snrrogate  auhnennently  made. 
The  surrogate  most  cause  a  certified  copy  of  each  supple  men  t  a  ry 
decree,  and  of  each  order,  to  be  dilivered  to  Ihe  county  treasurer, 
who  most  distribute,  pay  over,  or  Invest  the  proceeds  In  his  hands, 
aa  directed  thereby. 

g  amtSt.   [Am'd,    1804.]    DIstrlbnIloDt  how   mBde. 

Uoney  paid  into  the  surrogate's  court,  as  prescribed  In  ihis  title, 
mnst  be  distributed  by  the  supplementary  decree  in  the  following 

1.  The  charges  and  expenses  of  Ihe  mnrfgage,  tease  or  sale,  and 
•f  the  ptibllcation  of  the  notice  of  distrihntion.  and  the  other  ac- 
timl  dishnrsf^Dents  attending  the  distribution,  must  first  be  paid. 
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2.  Where  an  inter'rtit  under  n.  contract  for  the  purchsBe  of  real 
property  was  sold,  all  aunis  of  nion«;,  wliich  wore  due  nt  the  limp 
o(  the  Bale,  pnrsunut  (o  the  contruct,  nnil  were  not  oBsumed  bj 
the  purchaser,  miut  next  be  paid  out  of  the  proceeda  of  the  sale 
af  toat  intereat. 

3.  Out  of  the  remainder  of  the  money  urlaiuK  upon  n  aole,  tbe 
claim  of  dower  of  the  decedi'iit's  wife,  i[  any,  wiikh  lins  not  Ijeen 
anigned  to  her  must  be  aatlafied,  by  aetting  apart,  for  inTcatmeot, 
one-third  of  Ihe  i^roaa  |iri>ci'eila  of  the  properly,  io  which  her  ri|;ht 
of  dower  attaches;  uiileaa,  withiu  such  lime,  and  upon  aui-b  nolic 
to  tier,  na  the  aurrogate  deems  reasonable,  ahe  preaenta  an  instru- 
ment nnder  seat,  acknowledged  or  proved  and  ceriilied  Id  like 
maancr  na  «  deed  to  be  recorded  in  tlie  couDly,  wberel>y  she  con- 
sents to  accppl,  in  lieu  of  her  dower,  n  sum,  to  bo  ascertained  bj 
the  Burrognte.  equal  to  the  value  of  her  rigtit  of  dower  In  the 
groaa  procceda,  according  to  the  priiiciplee  applicable  to  life  an- 
nuities: and,  if  she  present  such  an  inatrunient,  by  paying  to  ber 
such  a  anin.  If  it  shall  ai>i>ear  Io  ttie  uurrogate  tlint  the  de- 
cedent's vridow  is  an  infant,  lunatic  or  otherwise  Incompi  ten!,  and 
that  a  general  guardian  or  comuiitlee  lins  been  appololed,  iii>on 
proof  tliat  it  will  be  for  the  best  iulereBt  uud  advantage  of  the 
estate  of  such  infant,  lunatic  or  iucoiiipetcut  widow,  the  Bur:ogntc 
must  aulhnriie  and  direct  such  guardian  or  comTiiiitee,  in  the  name 
of  BUch  Infant,  lunctie  or  iuconipetent  widow,  having  aucb  dower 
right,  to  execute  en  instrument  under  aent,  acttnowlnlRcd  or 
proved  and  certified  in  like  ninoner  ns  a  dred  to  be  recorded  In  tlie 
county,  whereby  aucb  guardian  or  committee  shall  consent  to  ac. 
cept  in  lleii  of  dower  a  sum  to  tie  ascertained  by  thp  _. 
above  provided,  according  to  the  prlnciplra  applicable 
nnlties;  nud  npon  presentation  of  sueh  nn  liistnimeiit  to  the  anr- 
rogate,  the  value  of  the  right  of  dower  eo  ascirtained  by  him  shall 
be  paid  to  such  guardian  or  committee.  Such  inatrnment  sliall 
have  the  same  force  and  effect  as  a  deed  or  instrument  executed 
and  aclinowledgcd  by  o  competent  person. 

4.  Out  of  ttie  remainder  of  the  money,  arising  upon  n  mortgage, 
lease  or  sale,  must  he  paid  the  costs  of  the  special  proceedings 
awarded  to  the  petitioner  in  the  decree. 

6.  Out  of  the  remainder  of  the  inone;  must  be  paid  in  full  or 
to  such  rstent  ns  the  money  apiilicalile  thereto  wilt  jiay  the  same, 
and  according  to  their  respective  prioritiea,  ntl  judgment  liens  e«- 
lalilished  and  ordered  paid  by  Ihe  decree.  U|ion  either  tlie  firal  or 
second  hearing,  and  which  were  not  disallowed  or  held  invalid  by 
either  of  auch  decrei's.  But  no  part  ot  such  moneys  arising  from 
the  diKposition  of  any  rent  property  of  decedent,  or  any  portion 
thereof,  sliall  be  applied  towant  (he  paytnent  of  any  judgment  lien 
ealablinhed  liy  the  decree,  exi'ept  where  sneh  proceeds  have  arisen 
from  tlie  disposition  of  ifiieii  real  property,  or  a  portion  (hereof, 
np«i  which  said  jodfiment  lien  Is  catabllshcd  by  decree  ni  cxiati:  g 
at  tile  decedent's  death. 

(t,  Ont  of  the  remainder  of  the  money  muat  be  paid  the  sum. 
If  any,  which  has  been  found  to  Ite  due  (o  the  executor  or  ndmln- 
lefm(or,  upon  a  judicint  selllement  of  his  account,  after  applying 
thereupon  the  proceeds  of  the  personal  property.  But  this  BTiMlvl- 
olon  does  not  aiithoriie  Ihe  repayment,  to  an  eieeutor  or  admin- 
latrntnr.  of  nnv  oum  pnid  by  htm  (o  a  creditor  of  the  decedent,  ex- 
eeeding  the  proportion  which  that  creditor  woidd  be  entitled  t« 
receive  from  the  estate  of  the  decedent,  upon  (he  distribution  of 
all  the  afseta  of  the  decedent,  aud  the  proceeda  of  property  dis- 
posed of  as  prescribed  in  this  title^ 
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7.  Out  of  the  remalndpr  of  the  money  muBt  be  paid,  in  (nil,  the 
rcasouable  fiincrul  eipeuBi-a  of  the  duecdeat,  to  tile  perBoaji  wltose 
cluimH  therefor  tvere  estnblished  uud  reciti-d  hh  debts  in  the  Qnt 
dt-'free,  aud  were  oot  rejected  upou  the  aecood  hearing. 

8.  Out  of  the  remainder  of  the  money  must  be  pkld.  In  full, 
the  other  debts,  which  wL>rc  establtiihed  and  redted  in  the  firet 
decree,  nud  were  not  rejected  upou  the  second  heariDg;  or,  if 
there  is  not  cuou);h  for  thut  puruoiie,  they,  or  so  much  thereof  aa 

"        ■      s'ill  pay,  must  be  paid  la  the  order 

„     -,-  ^_. ^t'a  doblB  by  an  exeeu- 

r  admiuiBtrator  out  of  tho  i>crsoual  nsaeta,  without  giviai 
preference  to  rent,  or  to  a  specially,  or  to  any  demand  on  accouot 
of  an  action  pendiUK  thereupon;  and  paying  debts  not  yet  due, 
upon  a  rebate  of  legal  interest. 

B.  Out  of  the  remainder  of  the  money  murt  be  paid,  in  like 
manner,  the  debla  Srut  eBlablishcd  by  the  supjilemenlary  decree,  or 
■o  much  thereof  as  the  remainder  wilt  pay. 

10.  It  any  surplus  remains,  it  mast  be  distributed  among  the 
heirs  sad  devisees  of  the  decedent,  or  the  persons  claiming  under 
them,  and  among  those  persona  who  bare  presented  and  proved 
liens  upon  the  interest  of  those  heirs  or  devlseei",  or  persons  claim- 
ing under  them,  which  were  cut  off  by  the  sale,  according  to  tbeir 
reapeclive  rights  and  priorities,  as  eatablished  in  the  supplement- 
ary decree.  But,  if  the  proceeds  of  any  of  the  property  sold  hare 
been,  or  were  to  be,  converti-d  into  piTsonn]  proi)erty,  pursuant  to 
D  direction  contained  in  the  decedent's  will,  the  snrpius  proceed* 
of  that  part  of  the  property  most  Ire  paid  to  the  persons  entitled 
thereto,  by  the  terms  of  the  will.  Any  person  having  a  right  of 
tenancy  by  the  curtfsy  In  such  surntua  may,  if  he  so  electa,  recelre 
therefrom  a  gross  sum  In  satisfaction  of  such  right. 
>  IBM.  ch.  T35. 

I  XTM.  D*«Ter  In  lunda  nader  coBtraiiti  kmr  compated. 

The  claim  of  dower  of  the  decedent's  wife,  in  real  property  hdd 
by  the  decedent,  under  a  contract  for  the  purchase  thereof,  which 
must  be  aatislied,  as  prescribed  in  subdivision  third  of  the  last 
section,  extends  only  to  the  annua]  Interest,  during  her  lite,  upon 
one-third  of  the  balance  remaining,  after  deducting  from  the 
money  arising  upon  the  sale,  ail  aoins  due  from  the  decedent,  at 
the  time  ot   the  sale,   for  the   real  property  so  contracted   and 

SMlloD  T2,   R.  S. 

I  aTOB.  FoBdB  met  apart   tor   Aowcri  hovr   iBV-csted,   cte. 

The  Burrognle  must  cnuae  a  sum  set  apart  for  a  widow's  dower, 
AH  prescribed  in  the  last  two  aectious.  to  be  invested  t>y  the 
county  treasurer,  under  the  direction  of  the  aurrogate,  in  the 
public  securities  ot  the  State,  or  of  the  Uniled  States,  or  in  per- 
manent mortgage  securities,  bearing  interest  payable  anuunlly,  or 
oftener.  The  interest,  or  other  income,  must  lie  i>aid  by  the  county 
treasurer  to  the  widow,  during  her  life.  After  her  death,  the 
county  treasurer,  under  the  direction  of  the  surrogate's  court, 
maaitested  In  an  order  duly  entered,  must  sell  the  public  securi- 
tiea,  or  collect  the  auras  loaned  upon  mortgage,  and  distribute  the 
proceeds,  less  the  costs  and  eipensefi,  ns  prescribed  in  the  last 
section  but  one,  for  the  distribution  of  the  remainder  of  the  moner, 
after  satisfying  the  claim  for  dower. 

la.,  H*1  ua  M.    8W  I  2800,   pnM. 
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1  aTM.   [AH'd,  ISSa.I    Id.)  aluire  belttsKlBK  to  IXant,  •!«. 

Where  eurplua  moni^y  la  distributed  to  an  iufunt:  or  where  tbe 
iDtereet  in  the  property,  represented  by  it,  consiitted  of  a  prece- 
dent estate,  Qod  B  remainder  ur  revprsiuD ;  the  decree  muat  provide, 
as  the  jiidgment  of  the  supreine  court  would  provide,  In  an  Bualo- 
irooH  case,  for  the  investment  of  the  ulouey  in  the  public  sseuri- 
tles  of  the  Slate,  or  of  the  Uulted  States,  or  for  the  loan  thereof, 
secnred  b;  bond,  aud  by  mortgage  upon  no  incumbered  real  prop- 
ert]*  wltllin  the  State,  worth  at  lenst,  exclusive  of  buildiuga  there- 
upon,  twice  the  sum  lent;  and  for  the  payment  of  the  income, 
nntil  tbe  mnjority  of  the  infnut  or  the  determination  of  the  tem- 
porary interest;  nnJ  then,  tor  the  payment  of  the  principal  to  the 
pCi-80D  or  i>ersoDB  entitl»l  thereto.  Or  where  surjilus  money  is 
distributable  to  an  intunt,  the  decree  may,  in  the  discretion  of  the 
enrrognte,  direct  that  tbe  same  be  paid  to  his  general  guardian 
upon  the  latter  giving  such  additiooiu  security,  If  uny,  as  tbe  eot- 
rogate  directs,  or  it  it  is  one  hundred  dollars  or  less,  that  It  be 
deposited  Ly  tne  county  treasurer  in  a  anviuga  bank  cr  trust  com- 
pany, deelguated  by  tne  aurrogate,  and  that  iLe  Interest  or  In- 
come thereof  be  applied  to  the  use  oC  the  Infant  uolil  Ua  majority. 

L.  IStO,  cb.  IBO.  11  1  ind  Z  (4  Edol.  SOB). 

I   Vn7.   BVcct   npOD   ppoccedlHKB  ander   this   title,   at  «a 

The  commencement  or  pendency  of  an  action  or  apecial  proceed- 
ing, haviuG  (or  its  object  the  sale,  either  absolutely  or  contingenl^, 
of  properly  liable  tc  he  disposed  ot  as  prescribed  in  this  title;  or 
the  foreclosure,  by  advertisement,  ot  a  mortgage  thereupon;  or 
auy  procee<ting  to  sell  such  properly,  taken  |)urHuaDt  to  a  judg- 
ment, or  by  virtue  ot  an  execution,  does  not  affect  any  of  the 
proceedings  taken  as  prescribed  by  this  title,  unless  the  surrogate 
eo  directs.  After  making  a  decree  directing  a  mortgage,  lease,  or 
sale,  tbe  surrogate  may,  and,  in  a  proiicr  case,  he  muBt,  stay 
the  order  to  esecnte  the  decree,  with  respect  to  the  property 
alTeeted  by  the  action,  or  special  proceeding,  or  by  the  iirocecdlngc 
then  pendinr,  until  the  determination  thereof,  or  the  further  order 
of  tho  BurroKnte  with  respect  thereto,  Ir.  in.the  coarse  thrrrof,  ft 
sale  of  any  of  tbe  property  lins  iteen  made,  before  making  the  de- 
cree in  the  surrognle'a  court,  the  decree  must  provide  tnr  the  rp- 
fllcatlon  of  the  surplus  proceeds  b:'lcingiiic  1o  the  decedent's  estate. 
t  such  a  sale  is  made  aftcnvanls.  (he  directions  eoiitaineti  in  the 
decree,  relating  to  the  projierty  sold,  are  deemed  to  relate  to  those 
proceeds. 

I  270H.  |Aiu*d,  IHUS.]  SnpplBK  moner  on  fAPeolonore  nad 
otker  BBleiit  when  paid  to  mmrrogmie. 

Where  real  property,  or  an  liiterpBt  In  real  property,  liable  to 
be  diBi>oBPil  ot  as  prescribed  In  thia  tide,  is  sold,  in  an  action  or  a 
special  proceeiling,  spi'cifled  In  the  last  section,  to  sntiefy  n  mort- 
gage or  other  Hen  thereupon,  which  accrued  during  the  decedent's 
lite-tinie:  and  letters  testamentary  or  letters  ot  administration, 
upon  the  decedent's  estate,  were,  within  four  ycara  before  th--  sale, 
issued  from  a  surrogate's  court  of  the  State,  Daving  intisdicllon  to 
grant  tliem:  the  surplus  money  must  be  paid  into  the  mirr^gate's 
court  from  which  the  letters  Issued  pursuant  to  the  provtaione  of 
section  twenty-five  hundred  and  thirty-seven  of  this  code,  and  ths 
receipt  of  the  county  treasurers  shall  be  B  sofficlent  diedkfttse  to 
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the  p^rtoD  pa7>nK  sucb  moDe;.  If  the  sale  was  made  pursaant  to 
the  directioDH  contained  In  n  judKioeot  or  order,  the  Hurplns  tti- 
maining  after  pa;meDt  of  all  the  lioua  upoD  the  pioper^,  chELigv- 
able  upon  the  proci>edB,  nhich  existed  at  the  time  of  the  de- 
cedent^ death,  must  be  so  luiid.  If  the  sale  was  made  In  an; 
other  manoer,  the  gnrplnB   exceeding  the  lien  to  aaliaty  which  the 

Sropert;  was  sold,  and  the  costs  and  expeuees,  muat,  witbiu  thirty 
a;H  after  the  receipt  of  the  monpy  from  mhich  it  accriiea,  be 
so  paid  oyer  by  the  peraou  leceiriDg  that  money. 
L.  1803,  cb.  eaa.   sn  t  »os.  Bte  iiu  rui?  ei. 

I  2709.   [Am'd,  1881.]    ld.|  how  dlstrlbBted. 

Where  money  1b  paid  Into  a  Bairogate's  court,  as  prescribed  Id 
the  last  aecUon,  aua  a  petition  for  the  disiKwition  of  properly,  at 
preacribed  in  this  title,  is  pending  before  him;  or  ia  preaented  at 
any  time  before  the  distribution  of  the  money;  the  money  must 

be  distributed  as  if  it  ivus  tlic  proceeda  of  the  decedent's  real 
property,  sold  purauatit  to  the  decree.  If  such  a  petition  is  not 
pending  or  preHetited,  or  if  a  decree  for  the  dispositlou  of  the  de- 
cedent^ properly  Ih  not  miidc  thereupon,  a  verified  petition,  pray- 
ing for  a  decree,  directing  the  distribution  of  the  money  amoug 
the  peraona  entitled  thereto,  may  be  presented  by  any  of  thoae 
perBonB.  Each  person,  who  would  be  entitled  to  share  in  the  dls- 
trlbntioQ  of  the  proceeds  of  a  sale,  must  be  cited  to  Bhow  cause, 
why  such  a  decree  Bhould  not  be  made.  Service  of  the  citation 
may  be  made  upon  all  the  persons  di^sieuated  therein,  by  pubtlsh- 
Ing  the  same  in  two  newspapers  designated  as  prescribed  ia  ar- 
ticle Erst  of  title  second  of  this  chapter,  nt  least  once  In  each  of 
the  tonr  successive  weeks  immediately  precedlcg  the  return  day 
thereof,  except  that  peraouBl  service  must  be  made  upon  the  hus- 
band, wife,  heirs  and  devisees  of  the  decedent,  and  also  upon  every 
other  person  claiming  under  them,  or  either  of  them,  who  resides 
in  this  State.  Upon  the  return  of  the  citation,  the  rights  and 
priorltiea  of  the  persons  interested  must  be  established,  and  a  de- 
cree for  distribution  must  be  made,  as  if  it  was  the  proceeds  ol 
real  property  sold. 

L.  IBOT,  cli.  W8,  1  3  (T  Edai.  142).  un'd;  U  IBTO,  eh.  170  (T  Edm.  <e4). 


Except  as  otherwise  speeifilly  prescribed  in  this  title,  a  security 
taken  or  on  invefitiuent  made,  pursuant  to  any  provision  thereor, 
must  be  (abeti  or  made  in  the  name  of  the  county  treasurer,  add- 
ing bis  official  title,  and  his  successors  In  office.  Each  security  so 
taken,  and  nil  the  papers  connected  therewith,  or  with  such  an 
Investment,  and  each  lease,  taken  as  prescribed  in  this  title,  must 
be  immedintelj  delivered  to  the  surroRnte  for  his  approval;  and, 
when  approved  by  him,  must  be  delivered  to  the  county  treasurer, 
who  must,  from  time  to  time,  collect  the  money  due  thereupon,  and 
apply  it,  under  the  direction  of  the  surrogate,  as  prescribed  by  law 
for  that  purpose,  or  for  the  application  of  the  money  represented 
by  the  seconty. 

I  S801.  CAaa'd,  1B»4.]  KMtltvtloB  for  mmmtta  avbac^ncBtlr 
diKOOTercd. 

Where  a  decree  has  been  made  for  the  application  of  tbe  pro- 
ceeds of  real  properly  to  the  pnj'ment  of  the  decedent's  debts,  or 
funeral  expenses,  or  judgment-liens  established  and  ordered  paid. 
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■■  fireBcribed  in  thta  title,  and  assets,  wbich  should  have  been 
applied  thereto,  are  afterwards  discovered;  or,  tor  any  othei;  re*- 
ROD,  motie;  or  other  perBounl  piop^rty  of  tlie  deciideiit.  which 
should  have  been  applied  thereto,  aCtertFarda  comes  lo  the  hands 
of  the  executor,  administrator,  legatee  or  next  of  kin,  tl^  heir, 
derisee  or  other  pereon  aggrieved  urn;  malntaiii  an  action  lo  pro> 
cure  relmbaraement  therefrom. 
I.,  IBM.  ch.  T«. 


D,g,t,ioflb,GoogIe 
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TTTLB  VI. 

PrOTuiona  ralating  to  a  toctMuantaiy  tnutM. 

c.  noa.  Intermediate   ■econBtliic;    wbea  TOtantair. 
SSOS.  Id.:   wheo  compalaoiT. 

WU.  FelltliHi  to  compel  pajment  of  atbt.  legser,  ate. 
3S0a.  U.;  prtKeedlDg*  upas  retnn  of  cltitlnn. 

2809.  M.;  utber  pcrwtie  mtemled  lo  be  died. 

Xat.  Wlwn  Hmnce  mar  comrel  Jodlelil  (eCtlement. 

S80«.  Wbo  mi/  apply  tlieTeCar. 

aaot.  ProeeedlBgi  upon  nLuni  of  ciUttoo. 

9Kto.  Jitrilpui    uiilAmrct   ou   petition   of   tniatec 

oni  of  title  foartb  made  applteaUe. 


3S18.  AppotDlowDt  of  laccuK^r. 

281EI.  Pneeedlnn   wliere    tettameatrT    trnalee    It    alto   etcralor   oc   ad- 

SBIO.  Application  of  tjila  title. 

1  SSOa.  [Am'd,  188S.]  latermedlate  •tecoontlnKj  ttIi» 
irolmmtmrr- 

Any  trustee  created   by   any   laat  will   and   teEtament,   or  ap- 

Eointed  by  anj  competeiit  anthoritj  to  execute  oas  trust  croated 
r  Huch  lost  will  anu  iL'stument,  may  at  aay  timo  nte  hd  intertne- 
diate  account,  and  may  also  annually  render  and  finally  Jiidleiaily 
settle  hia  accounts  before  tbe  surrogate  of  tlie  couuly  liavlug  Juria- 
dicliou  of  tlie  eetat^  or  trust,  in  tno  manaer  provided  by  law  tor 
tbe  GqbI  judicial  scttlemout  of  the  accounts  of  executors  and  ad- 
ministrators, and  may  for  that  purpose  ot>tain  and  serve  in  tbe 
eamc  monner  tlie  necessary  citations  requirtnf;  all  persons  inter- 
ested to  attend  such  final  setllemciit:  nnd  the  decree  of  the  anr- 
rogate  on  such  final  settlement  may  be  appealed  from  in  the 
mnnner  provided  for  nn  appeal  from  a  decree  of  a  surroftate's 
court  on  the  final  settlement  of  the  accounts  of  an  executor  or 
administrator,  and  the  like  proceediuKs  shall  be  had  on  such  ap- 
peal; in  all  such  annual  accountings  of  soch  trustees,  the  surro- 
Kate  before  whom  such  accouoting  rany  be  bad  shall  allow  lo 
the  tmstee  or  trustees  tbe  same  componsniion  for  his  or  their 
services,  by  way  of  coramisslon,  as  are  allowed  by  taw  to  esecu- 
tors  and  admiuistrators,  besides  their  juat  and  rensonnble  ex- 
penses therein;  and  also  the  additional  allowance  provided  for  In 
section  twenty-five  hundred  and  sixty-two  of  this  net;  the  decree 
of  tbe  surrogate  on  such  finnl  annual  settlement  of  nn  nccotint  pro- 
vided for  in  this  section,  or  tbe  final  determinntiou,  dncreo  or 
jodgmpiit  Of  the  appellate  tribunal  in  ease  of  appeal,  shall  have  tlie 
same  force  and  effect  as  the  decree  or  Judgment  of  any  other  conrt 
of  competent  Jtirisdlction  on  the  final  settlement  of  such  accounts, 
and  of  the  matters  relating  to  such  trust  which  shall  have  been 
embraced  in  anch  accounts,  or  litigated  or  determined  on  such 
settlement. 

Bated  on  T,.  ISM.  eb.  IIB  (B  Hm.  TOO).  .»d  L.  1807.  eb.  782.  I  1  (7  Mm. 
leT);  I..  18T1,  ih.  4S2  (B  Kara.  W);  L.  ISSB,  cb.  B18. 

I  aeOS.  14-1  Trlten  eompnlaoFy. 

Upon  the  petition  of  a  person  Interested,  absolutely  i 
gently,  In  the  estate  or  ' — -■  '-  "'"  '•""''"  "'  »  *—*—""" 
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tee,  or  ia  tlie  application  thereof,  or  of  the  income  or  other  pro- 
ceeds thereof,  tlie  surrogate  mar,  iu  his  diBcrotion,  make,  at  anj 
time,  ao  order  requiring  a  testamentary  tnutee  to  render  an  inter- 
mediate aCconnt. 

Sued  on  U  ISSe,  cb.  IID  (fl  Edm.  TOO),  nnd  L.  ISflT,  cb.  TS2,  |  1  (T  Edn. 
197);  I,.  1871,  ch.  4S2  (S  Kdm.  W);  L.  1B8S,   ch.  B18. 
g  2S04.  Petition  to  comsel   jmrneat  Df  deht,  le«Bcr>  eto. 

Where  a  peraon  ia  entitled  by  the  terms  of  the  will  to  the  pay- 
ment of  money,  or  the  delivery  of  personnl  property  by  a  teetft- 
menlitry  trustee,  he  may  present  to  the  surrogate  a  court  a  written 
petition,  duly  verified,  Betting  forth  the  facts  which  entitle  him  to 
the  payment  or  delivery,  and  praying  for  a  decree,  directing  pay- 
ment or  delivery  Hcconllaely:  and  that  the  tetttamrntary  trustee 
may  be  cited  to  show  cause  why  such  a  decree  should  not  be  made. 
If  the  petitioner  Is  ao  entitled,  only  upon  the  happeniug  of  a  con- 
tiuKeucy.  or  utter  the  expiration  of  a  certain  time,  he  moat 
show  in  his  petition  that  his  right  to  the  money  or  other  property 
has  tiecome  absolute.  Upon  the  presentation  of  the  petition,  the 
surrogate  muat  iasue  a  citation  accordingly. 
Id. 

1  SHOS.  M.|   proceedlnsa  upon   retnm   at  oltKllon. 

Upon  the  return  of  a  citation,  Issued  as  prescribed  In  the  last 

BCCtlOD.  if  the  testamentary  trustee  files  n  written  answer,  duly 
verified,  setting  forth  facta,  which  show  that  it  is  doabtfnl, 
whether  the  petitioner's  claim  is  valid  imd  lesnl,  and  denying  its 
validity  or  legality,  absolutely  or  upon  his  information  and  belief, 
a  decree  must  be  made  dlsmissini;  the  petition,  without  prejadlcc 
to  an  action  in  behalf  of  the  petitioner  tor  an  accouotlni?;  other- 
wise, the  Biirrogftte  must  hear  the  allegntioiis  and  proofs  of  the 
parties,  and  must  make  such  a  decree  in  the  premises  as  justice 
rc^iulres.  In  a  proper  case,  the  decree  mny  require  the  teata- 
menlary  trustee,  who  is  unable  to  deliver  personal  property,  to 
which  the  petitioner  is  entitled,  to  pay  the  tbIuc  thereof. 


Ecritied  in  the  Inst  Bcction  but  one.  that  a  decree  made  pursiMnt 
to  the  prayer  thereof,  might  affect  the  rights  of  other  peraons  with 
respect  to  tlie  estate  or  fund  held  by  the  testamentnry  trUBteo, 
the  citation  muat  also  be  directed  to  those  persons.  Where  that 
fact  appears,  upon  the  return  of  the  citation,  or  upun  the  h'-aring, 
and  it  iileo  appears  presumptiTely  that  the  petitioner  Is  entitled  to 
a  decree,  nil  the  persons,  whose  rights  may  be  so  affected,  mnst 
be  brought  In  by  supplemental  citation  before  a  decree  ia  made. 


time  to  time,  compel  a  judicial  beltleinent  of  the  aceoimt  of  •  t 
tamentai-y  truatee: 

1.  Where  one  year  has  expired  elaet  the  will  was  admitted  to 
probate. 

2.  Where  the  trustee  has  been  removed,  or,  for  any  other  rea- 
son, his  powers  have  eensod. 

3.  Where  the  trusts,  or  one  or  more  distinct  aod  separate  tnist*. 
mated  br_lhetcnni  of  the  will,  haTc.hecn  executed,  or  are  read; 
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be  eiecnted:  so  tbat  the  persoiiB  beneficUllr  iatereated  are,  bj 
■  termB  of  tite  will,  or  by  operatioD  at  law,  votilled  to  teciHTe 
t  moDey  or  other  personal  propvrty  from  the  trustee, 

S806.  Who  Tomr  >»plr  therefor. 

I  petition,  praying  (or  a  Judicial  aettlement,  as  prescribed  in 
'  lut  Relation,  and  that  the  testamentary  traatee  may  be  dted 
riiDw  cause,  why  be  should  not  render  and  settle  his  nccoaiit, 
T  he  presented,  bj  any  person  beneficially  interested  in  the 
«ntion  of  any  of  the  trnats:  or  by  any  person  In  behalf  of  an 
iDt  so  benencially  interested;  or  by  a  surety  lu  the  bond  of 
testamentary  trustee,  given  as  preseribed  In  this  title,  or  by 
legal  representative  of  such  a  surety.  Upon  the  presentation 
the  petition,  thp  surrogate  must  issue  a  citation  accordiugly, 
sss  the  account  of  the  testamentary  trustee  lias  been  Jaal- 
ly  settled,  within  a  year  before  the  petition  is  presented;  in 
ch  case,  the  surrogate  may,  in  his  discretion,  entertain,  or 
line  to  entertain,  the  petition. 

ZSOS.  ProceedlBKn  upon  retvrn  »(  eltaUtni. 

E^tions  2727  and  2728  of  this  net  apply  to  the  proceedings 
□  a  citation,  issued  as  prescribed  in  the  last  section,  and  lo 
testamentary  trustee  to  whom  the  citation  is  directed. 


■n  the  trusts,  or  one  or  more  distinct  and  separate  trusts, 
ted  by  the  will,  have  been,  or  are  ready  to  be,  fully  executed, 
•stamentary  trustee  may  present  to  the  surrogate's  court  a 
tion,  duly  verified,  setting  forth  the  facts,  and  praying  that 
accotlut  may  l>e  judicially  settled;  and  that  all  the  persona 
are  entitled,  absolutely  or  contingently,  by  the  terms  ot  the 
or  by  operation  of  law,  to  share  in  the  fund,  or  in  the 
eeds  of  property  held  by  the  petitioner,  as  a  part  of  Ida 
I;  may  be  cited  to  attend  the  settlement.  Thereugon  the 
OEBte  must  issue  a  citation  accordingly.  Sections  2729,  2730, 
2731  of  this  act  apply  to  the  proceedings  upon  tbe  return  of 
tatian,  issued  as  prescribed  In  this  section,  and  to  the  testa- 
*— iBtee   whose  account  is   to  be  settled.     Any   person, 

._„ t  named  in  the  citation,  who  is  beneficially  interested 

be  estate  or  fund  which  came  to  the  petitioDer's  banda,  or 
le  proceeda  thereof,  or  !n  tbe  application  of  tbat  estate  or 
,  or  of  the  proceeds  thereof,  Is  entitled  to  appear  upon  the 
fng,  and  thus  make  himselC  a  party  to  the  special  proceeding. 

3S11.  CertaJa  provlnlvna  of  (Itle  foarth  nude  ap- 
Kble. 

^ions  2734  to  2737,  bpth  inclusive,  sections  2739  to  2741, 
incinstT^,  and  sections  2743,  2744,  and  2746  of  this  act, 
'  to  and  regulate  the  like  matters,  where  n  testameutary 
ee  accounts,  as  prescribed  in  this  title;  except  as  otherwieo 
Tibed  in  the  next  two  sections.  To  each  account,  filed  as 
ribed  in  this  title,  must  be  nnne«ed  an  nffidovit,  in  the  form 
Tibed  in  section  2733  of  this  act,  for  the  nffldavlt  to  be 
red  to  tbe  nccount  of  an  executor  or  administrator;  except 
the  expression,  "  tbe  trusts  created  by  the  will ".  with 
otber  description  of  the  triiHt,  as  is  neces«ary  to  Identify 
SOS 
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1  aSia.  SnrroKate  to  deterailne  cantrOTerBles)  propor- 
tion mttY  be  retslned. 

Upon  a  judicial  BetUement  of  the  Bcconnt  ot  m  testameuUir 
trUHtPt?,  a  contTOTersy  which  arises,  respectjug  the  right  ot  ft 
party  to  share  iu  the  money  or  otber  persoual  property  to  be 
paid,  diBtributc<],  or  deliiereil  over,  mast  be  deteruined  la  the 
same  manner  as  other  issues  are  determlued.  It  siicb  a  con- 
troversy remains  uudetermlned,  atter  the  determination  o(  all 
other  questions  upon  which  the  distribution  ot  tbc  fund,  or  the 
delivery  of  the  persousl  property  depends,  Ihe  decree  must  direet 
that  a  sum,  sunicient  to  satisfy  the  claim  in  controversy,  or  the 
proportion  to  which  it  Is  eotltied,  togettier  with  the  probable 
amouut  of  the  interest  and  costs,  and,  ic  the  case  so  requires. 
that  the  personal  property  in  controversy,  be  retnined  in  the 
hands  of  the  accounting  party;  or  that  the  money  be  deposiled 
in  B  safe  lianli  or  trust  company,  snbjwt  (o  tie  surroitate'a 
order,  for  the  purpose  ot  being  ai^lied  to  the  payment  of  the 
claim,  when  it  is  due,  recovered,  or  settled;  and  that  so  much 
thereof,  as  is  not  needed  for  ttiat  purpose,  be  afterwards  dis- 
tributed according  to  law. 

g  2813.   BSect  of  decree. 

A  decree,  made  upon  a  Judicial  aettlemrnt  ot  the  account  ol 
a  testamentary  trustee,  ns  prescribed  In  this  title,  or  the  Judgment 
rendered  Hpon  au  appeal  from  such  a  decree,  has  the  same  force, 
BB  B  judgment  ot  the  supreme  court  to  the  same  efFect,  as  agalDBt 
each  pari?  who  was  duly  cited  or  appeared,  and  every  ])erson 
who  would  be  bound  by  such  a  JadgmeDt,  rendered  iu  au  actk>i) 
between  the  BBm«  parties. 

L.  1808.  tb.  lis  (B  Wm.  TOO). 

I  2014.  Realnatlon   ot  trvat. 

A  testamentary  trustee  may,  at  any  time,  present  to  the  surro- 
gate's  court  a  written  petition,  duty  veritiod.  praying  that  his 
account  may  be  Judicially  settled:  that  a  decree  may  thereupon 
bo  made,  allowing  him  to  resign  bU  (rust,  and  discharging  him 
accordingly;  and  that  all  perRons  who  ore  entitled,  absolutely 
or  contingently,  by  the  terms  of  the  will  or  by  operation  ot  law, 
to  sbare  In  the  fnnd  or  estate,  or  the  proceeds  ot  any  property 
held  by  the  petitioner  ns  a  part  ot  his  tnist,  may  be  cited  to  show 
cause,  why  such  a  decree  should  not  be  made.  The  petition 
muHt  net  forth  the  facts  upon  which  the  application  Is  founded: 
and  it  must,  in  all  other  respects,  conform  to  a  petition  presented 
for  n  jndieial  seltleraent  of  the  account  of  n  teatami-ntair  trustee, 
ns  prescribed  in  this  title.  The  surrogate  may,  in  hi»  dfacretton, 
entertain  or  decline  to  entertain  the  petition.  If  be  entertains 
It,  the  proceedings  must  he.  in  all  respects,  the  same  as  upon  a 
petition  for  a  judicial  settlement  of  the  petitioner's  account, 
except  that,  upon  the  hearing,  the  surrogate  must  first  determine, 
whether  sufficient  resBons  exist  for  granliug  the  prayer  of  the 
petition;  and,  if  he  determines  that  they  extst,  he  mnst  inalte 
an  order  accordingly,  and  allowing  the  petitioner  to  aceonnt, 
for  the  purpose  ot  bclnfr  dischnrRed.  Upon  the  petitioner b 
fally  accounlinit,  and  paying  all  money  belonging  to  tbc  trust, 
and  delivering  «U  booka,  papers,  and  other  property  of  tlK  tnut. 
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In  his  handa,  eitli«r  into  the  murogate'i  conrt,  or  iti  the  aurrc 
gate  direct^  a  decree  may  be  made,  accepting  tila  reslsDatioa. 
and  dlacharging'  him  accordlagi;. 
BLd  L.  ISTO,  m.  BW,  I  s. 

I  WIS.  Petltlos  for  acenrllr   fram  testa mcntarr  traatas. 

Any  person,  beneficinltf  Intereated  in  the  execution  ol  tbe 
trust,  may  present  to  the  aurroBate'a  court  a  written  petition, 
duly  verified,  netting  forth,  either  upon  his  knowledge',  or  npon 
his  information  and  belief,  any  (act,  respecting  a  testamentaiT 
trustee,  the  existence  of  which,  if  it  woa  Interposed  aa  an  ob- 
V^ion  to  granting  letters  testamentary  to  a  person  named 
H  execntor  in  a  wilt,  would  make  It  necessary  (or  suc^  a  person 
Ja  give  security,  In  order  to  entitle  bimseK  to  Ictteraj  and  pray- 
ing for  B  decree,  directing  the  testamentary  trustee  to  give 
aecurity  tor  the  performance  of  his  trust;  and  that  he  may  be 
cited  to  show  cause,  why  such  a  decree  should  not  be  made. 
Upon  the  presentation  of  such  a  petition,  the  surrogate  must 
Issue  a  citation  accordingly.  Upon  the  return  of  the  citation, 
a  decree,  requiring  the  testamentary  trustee  to  give  such  security, 
may  be  made,  In  a  case  where  a  person  so  named  as  executor 
can  entltJc  himself  to  letters  testamentary,  only  by  giving  a  bond; 
but  not  otherwise. 

f   aStS.   ScoBFltTI   Aow    vlvcn. 

The  security,  given  as  prescrit*ed  in  the  last  section,  must  be 
a  bond  to  the  same  effect,  and  in  the  same  form,  as  on  executor's 
bond.  Each  provision  of  this  chapter,  opplicable  lo  the  bond 
of  an  executor,  or  to  the  rights,  dulica,  and  liabilities  of  th* 
parties  thereto,  or  an;  of  tbera,  iucliiding  the  release  of  the 
sureties,  and  the  giving  of  a  new  bond,  apply  to  the  bond  sa 
^ven,  and  to  the  parties  thereto. 

I   3817.  JBeawBl   ot   tHtaaieBtarr   trnstee. 

In  either  of  the  folloiving  cases,  a  person  beneficially  Interested 
In  the  execution  of  the  trust,  may  present  to  the  surrogate's 
court  a  written  petition,  duly  verified,  setting  forth  the  facta, 
and  praying  for  n  decree  removing  a  testamentary  trustee  front 
his  trust:  and  that  he  may  be  cited  to  show  cause,  wh^  irch  a 
decree  should  not  be  made; 

1.  Where,  if  he  was  named  In  a  will  ns  execafor,  letters  tea- 
tamentory  would  not  be  issued  to  him,  by  reason  of  his  persona) 
dtt-.^uiilificatiou   or  incompetency. 

2.  Where,  by  reason  of  hla  having  wasted  or  Improperly  ap- 
plied the  money  or  other  property  In  his  charge,  or  invested 
money  in  secnriii™  nnnnthoHied  by  law,  or  otherwise  improrl- 
dcntly  mnnaged  or  injured  the  property  cotnmlited  to  his  charge, 
or  by  reason  of  other  misconduct  In  the  exectitlon  of  his  trnst. 
or  dishonesty,  dmnkennesa,  improTidence,  or  want  of  under- 
standing, he  is  unfit  for  the  due  execution  of  his  (mat. 

3.  Where  he  hna  failed  to  give  a  bond,  ns  rennired  by  a  decree, 
made  as  presiTibed  in  the  inst  two  fpeflona;  or  has  wilfully 
refused,  or  without  good  cause  neglected,  to  obey  a  direction' 
of  the  surrogate,  contained  in  any  other  decree,  or  In  an  order, 
made  ss  prescribed  in  this  title:  or  any  provision  of  law,  relatliif 
to  the  discharge  of  his  duty. 

S  B.  8.  TSO,  eh.  1,  f  T. 


gg  a818-M  BURROQATKS'  COURTS.  c.  18.  t.  (1 

I  aSlS.  [Aaa'd,  1884.]    Apro ■•><•> cot  of   npoeasntv 

When  a  sole  testampiitnir  -truetee  dies,  or  becomca  a  lQ[mti& 
or  IB,  br  a  decree  of  the  HurroRnte's  court,  removed  or  nllowed 
to  reilKD,  ■!!<]  the  tiust  bait  not  been  tullj  execDted,  ttie  same 
court  may  oppoiiit  liiit  successor;  unless  sucli  uu  appointment 
would  contravene  the  exprei>s  terms  of  the  will.  Wlieic  one  of 
two  or  more  testament  my  inisties  dies  or  beconifs  a  lunatic,  or 
la  lij'  decree  of  the  surrognlc's  court  removed  or  ulluwcil  to 
resleti,  a  successor  ahnll  not  be  nppoiQtcd  except  vrhere  such 
appointment  is  noccssnry  in  order  to  comply  Mith  the  exprcids 
terms  of  the  will,  or  unless  the  same  court  or  the  snpreme  c  "  " 
eball   be  of   the   opinion   tlint   the   nppoialmctit   of   a   succt- 

tvould   be  for  tiie  lienefit  of  the  cestui   que  trust.     Unless   r^ 

until  a  KuecesBor  is  nppointed  fbe  rcmnluing  trustee  or  trustees 
may  proccefi  and  execute  the  trust  ns  fully  as  if  such  trnstee  or 
trustees  bad  not  died,  become  a  lunatic,  been  removed  or  re- 
signed, Wbere  a  decree  removing  Q  trustee  or  discharBlug  him 
apoti   his   residuntion   docs   not   designate   i'—    "-- 


Knion  deaifniatod  therein  does  not  qunttfy,  the  successor   muac 
appointed  snd  rnndt  gunlify  in  Ibe  manner  prescribed  by  law 
for  the  appointment  and  qanlification  of  an  administrator  with 


I,.  1870,  ch,  »B,  1  3;  1  n.   a,  7.10,  rh.  1.  H  flfi.  71;  L.  1SB4.  ch.  «a. 

f  2S10.  ProoeedlnKs  ivhere  teiitanieBMrr  trnstee  la  alao 
rsecBtor  or  Kdnlulatrator. 

Where  the  same  person  is  a  teHtnmentary  trustee,  and  also  the 
execntor  of  the  will,  or  an  adniinistrator  upon  the  same  estate, 
proceedings  talien  by  or  niiainHt  him,  as  prescribed  in  this  title, 
do  not  affect  him  ns  executor  or  administrator,  or  the  creditors 
of,  or  r>ersou8  interesleil  in,  the  general  estate,  except  in  one  of 
the  followEng  cases; 

1.  Where  he  presents  a  pelilion,  prayinjf  for  the  revocation 
of  hia  letters,  he  may  also,  in  the  same  petition,  set  forth  the 
facts,  upon  showing  which  he  wonid  be  allowed  to  resign  aa 
teitamentnr;  IruRlce;  and  niny  lbereui>on  pray  for  a  decree  allow- 
ing him  so  to  reaiKn,  and  (or  a  eiialion  accordingly. 

2,  Where  a  person  presents  a  [letition,  praying  for  the  revoca- 
tion of  letters  Issued  to  an  exeeulor  or  administrator;  and  any 
of  the  facts  set  forth  in  the  petition  are  made,  by  the  provisions 
of  this  title,  HnlTicipnt  to  entitle  the  same  person  to  predenl  a 
petition,  praying  for  the  removal  of  a  testanientary  trnstee;  the 
petitioner  may  pray  for  a  decree,  removing  the  person  complained 
of  in  iHilh  capacities,  and  for  a  citation  accordingly. 

In  either  cose,  pr<icee<!ingB  upon  the  petition  for  the  reelgnn- 
tiou  or  reniornl,  us  the  eniie  requires,  of  the  testamentary  trustee, 
and  for  the  judicial  settlement  of  his  account,  may  be  taicen.  at 
arcBcrihed  in  this  title,  in  connection  with,  or  separately  from, 
'.he  like  proceedings  u|>on  the  petition  for  the  revocation  of  tht 
letters,  «s  the  surrogate  directs, 

I  X8M.  AppllcBltoB  of  tkls  title. 

The  provisions  of  this  title  apply  to  a  trust  created  by  ilie  will 

of  a  resident  of  the  State,  or  relating  to  real  property,  sittiated 

within  the  State,  without  regard  to  the  residence  ol  the  IrUfctee, 

or  the  tim^  of  the  eiecutiou  of  the  will. 

SOS 


dm,-,;.^:^,  Google 
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TII1.E  VII. 

Proviaions  relatiog  to  a  guardian. 

Irtlela  1.  Appolntmenl,  lemoTal,  ncd  realcnatloD  oC  ■  c^iril  fnaidtiB. 

a.  BiptrTtalon  tnd  cmtrol  of  ■  ceDanl  (□inUmn.    aetutioent  ot  bU 

3.  GDUdUii*  uppolnted  b;   will  or  deed. 
AHTICLB  FIRST. 

Ajq>ointment,  rtmoval,  and  rtriffnation  of  a  general  ffuardian 

•m.  aSSI.  Pomr  oT  mart  to  Ippalnl  Eulrdliaa. 

2822.  Petlllnd   (or   nppolnlinenr.    hj   Intant  nTcr  foartean. 

3S3S.  ConleDU  at  pctltloa;  clUtlon. 

3824.  Id,:  nbcre  iMtiUooet  la  a  ourriea  vooun. 

tSZS.  AppolDlmept  of  lUBrdljiD. 

laSO.  awnllap  to  bs  DomliutHl  bj  tafiDt. 


.  oy^proi 


I  asai.  FoncP  or.coDFl  to  appoint  ■nardlniu. 

The  8urroguti''B  court  has  the  like  power  anU  nuthoritr  to  ap> 
point  a  geticrnl  jtitarilinn,  o(  the  person  or  ot  the  property,  ot 
both,  nt  nn  inrnnt,  which  the  chnDcellor  bad,  od  the  thirty-Brat 
day  of  December,  eij-hteen  hundred  and  fotly-aix.  It  hae  atoo 
power  and  anthorltf  to  appoint  a  general  Knardlau,  of  the  I'erson 
or  o(  the  property,  or  both,  of  nn  infaut  whose  Inther  nr  uiother 
Is  livins,  RDd  to  appoint  a  general  sunrdian,  o(  the  property 
only,  of  nn  infant  mnrrled  womnn.  Such  power  and  aulhorily 
moBt  be  e.rereiMrd  in  lil;e  manner  ne  fhey  were  enerelaed  by  the 
conrt  o(  chancery,  Biibjeet  to  the  proTiaions  of  this  art.  The 
same  person  may  he  appointed  ^lardian  of  an  infant  in  both 
capacities;  or  the  giiardinnsWp  of  the  person  and  of  the  property 
may  be  commuted  to  diFTercnt  poraons. 

1  R.  H.  Itl.  I  a  (3  Brtm.  ISI):  L.  1870.  cb.  341  [7  Sim.  710);  L.  1371,  ch. 
708  (B  IMn..   1321.  S™  RuIcB  S2-54. 

1  8822.  Petition  for  appalntiaeBt,  by  Infaat  «Ter  lamrttrm. 

In  either  ot  the  following  casc«,  nn  infant  of  the  age  of  fourteen 
years  or  upwards,  may  present,  to  the  surrogate's  court  of  the 
county  In  which  he  resides:  or.  if  he  Is  not  a  resident  of  the 
State,  to  the  surrogate's  court  of  the  connty  in  which  any  of  his 
property,  real  or  personal,  is  situated;  s  written  petition,  dniy 
verified,  settinit  forth  the  facts  upon  which  the  Jurisdiction  of 
the  conrt  depends,  and  praying  for  a  decree  appointing  a  general 
guardian,  either  of  his  person,  or  of  hia  property,  or  hjth,  an  the 
case  reflnires:  nnil.  It  necessary,  that  the  persons,  entitled  by 
law  to  be  cited  upon  such  nn  application,  may  be  cited  to  show 
caiue,  why  such  a  decree  shotilil  not  be  made: 
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1.  Where  such  a  general  guardian  has  not  been  dulj  ai^tnt«d, 
cither  by  a  court  ot  competent  jarlsdictioD  of  the  State,  or  by 
the  ivilJ  or  deed  of  his  f&thcr  or  molber,  admitted  to  probate  or 
authcDticated.  and  recorded,  ob  prescribed  in  section  2851  ot 
this  act. 

2.  Where  a  general  guardian  so  appointed  has  died,  become 
incompetent  or  diaqualified;  or  refuses  to  act;  or  hta  been  re- 
moved; or  where  his  term  ot  office  has  expired. 

Where  the  petitioner  is  a  noa-resldeut  married  woman,  and  tbe 
petition  relates  to  personal  property  only,  it  must  affirmatively 
show  that  the  property  is  not  subject  to  tbe  control  or  disposition 
of  her  huBbnnu,  by  the  law  of  the  petitioner's  residence. 

1  R.  a.  ISO.  I  1  (3  Edm.  IBtj;  I^  I8T0,  eta.  DO  (T  Edn.  B80):  U  tSTl,  eh. 
U  <0  Edm.  C8). 

I  2880.  ConleatB  of  FCtltloBi  elMtion. 

A  petition,  presented  as  prescribed  in  the  last  section,  mnat 
also  stale  whether  or  not  the  father  and  mother  of  the  petitioner 
are  known  to  be  living.  If  either  of  them  ia  known  to  be  living, 
nnd  the  petition  does  not  pray  that  the  fattier,  or,  if  he  is  dead, 
that  the  motht^r,  nay  Lie  apiwinted  the  general  EOardlsn,  it  must 
set  forth  the  circumstances  which  render  the  appoiottnent  of 
another  person  cxocdient;  and  must  pray  that  the  fatber,  or,  if 
he  is  dend,  that  the  mother,  of  the  petitioner  may  be  cited  to 
show  cause,  why  the  decree  should  not  be  made.  A  citation, 
isnued  to  the  father  of  the  petitioner,  must  be  served  at  least 
ten  days  before  it  is  returnable.  Where  the  case  is  within  sub- 
division second  of  tbe  Inst  section,  tbe  petition  must  pray  that 
the  person  formerly  appointed  general  guardian  may  be  (dted, 
unless  it  is  shown  that  he  is  dead.  The  sacrogate  must  inquire, 
iiud  ascertaiu  ea  far  as  practicable,  what  relatives  of  the  infant 
reside  in  his  county;  and  he  may,  in  his  discretion,  cite  any  rela- 
tive or  class  of  relatives  of  the  Infant,  residing  In  that  coun^ 
or  elsewhere,  to  show  cause  why  the  prayer  of  the  petition 
should  not  be  granted. 
L.   1870,  ch.  Ml  (T  Eflm.  Tlffl. 

f  2824.   Id.t  irhere  pctiUa>er  la  b  married  ironuia. 

The  last  section  applies,  where  the  petitioner  ia  a  married 
woman;  except  that  ncr  husband  must  also  be  cited,  and  that 
the  surrogate  may,  in  his  discretion,  make  a  decree,  appomting 
a  guardian   of   her  property,   without   dting  her   father  or   ber 

mother. 

I  Z82S.   AppolBtment  at  viwdlaM. 

Upon  the  return  of  the  citation,  the  surrogate  mast  make  snch 
t  decree  in  the  premises,   as  Joatice  requires.    He  may.  In  his 


discretion,  hear  alTegations  and  proofs  from  a  person  not  a  party. 
Where  n  citation  is  not  issued,  the  surrogate  must,  upon  the  rje- 
sentatiou   of  the   petition,    inquire   into   tbe   circumstances.    For 


the  purpose  of  such  an  inquiry,  or  of  an  inquiry  into  the  amoant 
of  security  to  be  required  of  the  guardian,  he  may  issue  a  anb- 
poena,  rcflniring  any  person  to  attend  before  him,  to  testify  re- 
specting any  matter  involved  therein.  If  he  is  satisfied  that  the 
nllegfltions  of  the  oetition  are  true  in  fact,  and  that  the  intereats 
of  the  intnnt  will  be  promoted  by  the  appointment  of  a  general 
minrdion,  either  of  his  person  or  of  his  property,  he  mnst  make 
a  decree  accordingly,  except  that  a  gnaiiUan  of  the  peraon  o(  a 
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married   voman   eball   not  be  appointed.    In  a  proper  case,   h* 
luu;  sppoicit  a  general  guardian  in  one  capncitr,  wltbont  a  dta- 
tiuD  and  isBDe  a  (Citation,  to  show  canae  against  the  appointment 
of  a  general  guardian  iu  the  oilier  capacitr. 
:  n.  B.  it>i.  1  e  (2  xam.  ibt). 

i  SSaS.  ammrAlan  to  be  BOBlBaled  br  iKfaMt. 

A  guardian,  appointed  upon  the  application  of  an  Infant  of  the 
iige  of  fourteen  years,  or  upwards,  as  prescribed  in  this  articlf. 
must  be  nominated  by  the  utant,  subject  to  the  approral  of  the 
surrogate. 

3  R.  S.  IN),  f  «  (3  Edm.  IBT). 
I  SSIIT.  AppolataieBt   of   teiaporapr    ffnardtu   for  Intenl 


A  relative  of  an  Infant  under  fourt(?cn  years  of  age,  or  an; 
other  person  In  behalf  of  Buch  an  infant,  may  present,  to  the 
burrognle'a  court  of  the  count;  la  whicli  tbe  lufuut  resides;  or. 
If  he  is  not  a  resident  of  the  State,  to  the  surrogate's  court  of 
the  county  In  which  an;  of  tbe  lufnut'a  [iropcrty,  real  or  personal, 
is  situated;  a  vrrittcn  pctitiou,  dul;  vcrined,  setting  forth  the 
facta,  upon  which  tbe  Jurisdiction  of  the  court  depends,  and  prny- 
Ing  for  a  decree  appointing  a  guardian  of  the  person,  or  of  the 
liroperty,  or  both,  of  the  iiifant,  to  serre  until  the  infant  attains 
the  age  of  fourteen  years,  and  a  successor  to  the  guardian  Is 
unpointed.  The  cases  In  which  such  a  guardian  ma;  be  appointed, 
the  contents  of  the  petition,  and  the  proceedings  thereupon,  arc 
the  same,  as  prescribed  in  the  foregoing  sections  of  this  article, 
with  respect  to  the  appointment  of  a  general  guardian,  upon  the 
petition  of  an  infant  of  the  age  of  fourteen  years  or  opwards;  n- 
ccpt  that  the  surrogate  must  nominate,  as  well  as  appoint,  th*  tem- 
[lorar;  guardian. 

2  B.  S.   IGl,   I  S  a  Edm.   IBT). 

I  XSae.  Tcra  ef  <>■■)•  at  teaiporjiTT'  KU'dto". 

The  term  of  office  of  a  guardian,  appointed  as  prescribed  In  the 
last  section,  expires  when  the  infnnt  attains  tbe  age  of  fourteia 
j^enrs.  But  nfler  the  infant  nttalns  that  age,  the  person  so  ap- 
IKiinted  eottttnneti  to  retaia  all  the  powers  and  autSorit;,  and  W 
HUbJect  lo  all  the  duties  and  liabilities,  of  a  guardian  of  the  per- 
son, or  of  the  property,  or  both,  pursuant  to  his  letters;  until 
his  successor  is  appointed  and  has  qualified,  or  until  bis  letters 
I're  revoked,  for  some  other  cause,  b;  the  decree  of  the  surrogate's 
court;  and  his  sureties  are  responsible  accordingly. 

Id.,  I  10. 

}  2820.   Imqnlrr  >■  to  nlae  of  propertr. 

Where  a  general  guardian  of  the  propert;  of  an  Infant  Is  ap- 
pointed, as  prescribed  in  tbia  article,  the  mirrogate  must  inquire 
Into  the  infant's  drcum stances,  and  must  ascertain,  as  nearly  as 
practicable,  the  value  uf  his  peraonal  propert;,  and  of  the  reuta 
and  profit*  of  his  real  property. 

Id,,  mrt  of  I  a. 

I  2^30.  [Am'd,  leSl,  IHDZ.]  <tiuillllcii*loii  of  Knsrdlan  of 
»r»pepl]-. 

Before  letters  of  guardlanahip  of  an  Infant's  property  are  Issued 
hy  tbe  ■oreogBte'a  court,  the  person  appointed  must,  besides  tak- 
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ins  aa  olHciHl  oath,  ae  tireBcribcU  b7  law,  execute  to  tlie  iufaut, 
uud  tile  with  tlie  eurrogate,  his  bond,  with  at  least  twu  sureties, 
ia  a.  penalty,  fixed  by  tae  surrogate,  uot  leas  th&u  twice  the  vaiue 
of  the  pLTsouul  propcrt;,  and  of  the  reuta  aud  prolitg  of  the  real 
property-;  condlLoDed  that  the  guardiuu  wiU,  in  all  things,  faitli- 
luJfy  diBthnrge  the  trUKl  repoued  in  him,  and  obey  nil  lawful 
directiouB  of  the  surrogate  touching  the  trust;  and  that  he  will, 
in  all  respects,  render  a  just  aud  true  account  of  all  money  anil 
other  property  received  by  him,  and  ol  the  application  thereof, 
naii  of  his  guardiansliip,  whenever  he  in  reiiuired  bo  to  do,  by 
a  court  of  competent  jurisdiction;  but  the  surrogate  may,  in  his 
dlBcrelion,  limit  the  amount  of  the  bond  to  not  less  than  twice 
the  value  of  the  personal  property  and  ot  the  rents  and  proHts 
of  the  real  property  for  the  term  of  tbiee  years.  But  in  case 
where  it  appears  to  be  impracticable  to  give  a  bund  sufficient  to 
cover  the  whole  amount  of  the  infant's  personal  property,  the 
surrogate  may,  in  his  discretion,  accept  security,  to  be  approved 
by  the  aurrogate,  cot  leas  than  twice  the  amount  of  the  particular 
portion  of  the  infant's  property  which  the  guardian  will  be  au- 
thorized under  the  letters  to  receive;  and  issue  letters  thereou 
limited  to  the  receiving  and  adminlBtering  only  such  personal 
property  for  which  double  the  security  has  been  given,  anil  re- 
straining the  guardian  from  receiving  uiiy  other  personal  prop- 
ertj;  o(  the  infant  until  the  further  order  of  tbe  surrogate  oo 
additional  further  satisfactory  security. 
3  a.  8.  lai,  I  8;  L.  ie02,  ch.  EBB. 

i  2881.   U.j  of  BaardlaB  of  person. 

Before  letters  of  guardianship  of  an  infant's  person  are  issued 

by   the   surrogate's  court,   the   person   appointed   must  take  the 

official  oath  aa  prescribed  b^  law.    The  surrogate  may  also  re- 

""■'e  him  to  execute  to  the  mfaut  a  boud,  in  a  penalty  fixed  by 

surrogate,  and  with  or  without  sureties,  as  to  the  surrogate 

6 roper:  conditioned,  that  the  guardian  will  in  all  tfainga 
y  discharge  the  trust  reposed  in  him,  aud  duly  account 
for  all  money  or  other  property  which  may  come  to  his  hands,  as 
directed  by  the  sorrogate's  court. 

f   2803.  VTh^n    letter*    lamr    be    re-rolced    lor    B>laoo»daot, 

In  either  of  the  following  cases,  the  ward,  or  any  relative  or 
other  person  in  his  behalf,  or  the  surety  of  a  guardian,  may,  at 
any  time,  present  to  the  surrogate's  court,  a  written  petition, 
duly  verified,  setting  forth  the  facts,  and  praying  (or  a  decree, 
revoking  letters  of  guardianship,  either  of  the  person,  or  of  the 
property,  or  both;  and  that  the  guardian  complained  of  msiy  be 
cited  to  show  cauRe,  why  such  a  decree  should  not  be  made: 

1.  Where  the  guardian  is  disqualified  by  law,  or  is,  for  any 
reason,  incompetent  to  fulfil  his  trust. 

2.  'Where,  by  reason  of  his  having  wasted  or  Improperly  applied 
the  money  or  other  property  in  his  charge,  or  Invested  money  in 
securities  unauthorized  by  law.  or  otherwise  improvldently  man- 
aged or  injured  the  real  or  personal  property  of  the  ward,  or  by 
reason  of  other  misconduct  in  the  execution  of  bis  office,  or  bis 
dishonesty,  drunkennexs,  improTidenee,  or  want  of  understanding, 
he  Is  onfit  for  the  due  execution  of  his  office. 

8.  Where  he  has  wilfully  refused,  or.  without  good  cause,  neg- 
lected, to  obey  any  lawful  direction  of  the  eDrrogote,  cooMlsfid 

ata 


z 
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In  a  decree  or  au  order;  or  any  prucislun  of  law,  ruluting  to  the 
dkctmrKe  of  his  datj. 

4.  Woere  the  grant  of  letters  to  him  was  oUtuined,  bj  a  false 
BuegeBtioD  o(  a  umteriul  fact. 

5.  Where  lie  has  removed,  or  is  about  lo  rcnioTe,  from  the 
State. 

6.  In  the  ease  of  the  guardian  of  the  perBuiL,  where  the  infant's 
welfare  will  he  pronioteil  by  the  niipoliituit'ut  of  another  guardian. 

3  B.  a.  101.  I  U;  L,  isai.  I'b.  4U0.  H  34.  «>  14  li-lm.  4U3.  4SS>. 

1  2883.   CltKtlont  hearlnsi  detirae. 

Upon  the  presentation  of  n  petition,  as  pri.'scri)>cd  in  the  hist 
section,  the  enrrogatc  mast  inquire  into  the  matter;  nai,. 
for  that  purpose,  he  may  issue  a  Hul>|>oena  to  any  per- 
son, requinng  him  to  attend  and  testify  in  the  premisos.  It 
tbc  surrogate  is  eatislied  tlint  there  is  probable  cuuhh  to  believe, 
that  the  allegations  of  the  petition  are  true,  lie  must  issue  a 
citation  to  the  gunrdian  coniitiained  of;  and,  upon  the  return 
thet««f,  if  the  materinl  ailegstions  of  the  petition  are  established, 
he  must  make  a  decree,  revoking  the  ^uanliau's  letters  accord- 
ingly; eiccut  that,  where  the  case  is  within  suUIiviBlon  third  or 
fourth  of  this  hist  aeciion,  he  uiuut  dismiss  the  proceedings,  under 
the  like  circiimstuoceB  and  upon  the  like  terms,  as  prescribed  in 


I  98S4.  flaspennlOB  of  vanrdlnni  effect  tberenf. 

Upon  issniug  a  citation  as  prescribed  in  the  last  section,  the 
enrrogate  may,  in  his  discreliuii,  make  an  order  BUspeiiding  the 
guardian,  wholly  or  pojrtly,  from  the  exercise  of  his  powers  and 
authority,  during  the  iiendency  of  the  special  proceeding.  A  cer- 
tified copy  uf  an  order  so  made  must  accompntiy  the  citation, 
«nd  be  served  Ihercwilh;  but,  from  the  time  when  it  is  made, 
the  order  1b  binding  upon  the  guardian  and  upon  all  other  per- 
sons, without  service  thereof,  subject  to  the  exccptiouB  ond  Umltn- 
tionB  prescrilied  lu  seclioiis  2(i03  and  2ti04  of  Uiis  act,  with  re- 
spect to  a  decree  revoking  letters. 
1,.  ISBT,  ch.  MO.  I  SI  H  Edm.  «»T). 

g  aSSS.  Ap»Ilc«(IOB  by  ■nordlan  for  peviteBtlon  of  Ittirva. 

A  gnnrdinn,  appointed  ns  prescribed  In  th<:i  title,  mn;r,  at  any 
time,  present  to  the  enrrognle's  court  n  written  petition,  duly 
reriRed,  setting  forth  the  facts  upon  which  the  application  Ib 
fonnded,  and  prayios  that  bis  account  may  he  jiidieinlly  settled: 
that  a  decree  may  therpiiiwin  be  made,  revoking  his  Iftters,  and 
discharging  him  accordingly;  and  that  tlie  ward  may  be  cited 
io  show  canse  why  such  a  decree  should  not  be  made.  The 
■arrogate  may.  in  hla  discretion,  entertain  or  decline  to  enter- 
tain the  application. 

Id.,  pirt  of  II  tl  tnd  sa. 

I  XS30.  Proecedloim  thereapon. 

If  the  snrroenle  ciil<'rinlii)i  nn  application,  made  as  prescribed 
la  the  Inst  section,  be  must  issue  n  citation,  as  prayed  for  In 
the  petition;  nnd  he  may  also  require  notice  of  the  application 
to  be  fiven  to  eucIi  other  persons,  and  In  snch  a  mstinec,  as  b# 
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tlecma  proper.  Upon  the  rctnru  of  the  citation,  a  guardian  od 
llli^m  Cur  the  ward  uuet  be  appoiutet);  niui  the  surrogate  may 
aUo,  ill  hie  discretion,  allow  any  persou  to  appear  and  eoateat 
the  application,  in  the  interest  of  the  ward.  Lpon  the  hearinK, 
the  surrogate  must  Sret  determine  whether  sufficieiit  reasons  exist 
lui"  grnutjng  the  prayer  of  the  petition.  If  he  determines  that 
they  exist,  and  that  the  interesiB  of  the  ward  will  not  be  pre- 
judiced by  the  resignation  of  the  gnardian,  the  surrogate  muiit 
make  an  order  accordingly,  and  allowing  the  petitioner  fo 
account,  for  the  purjiosc  of  being  diseharged.  Upon  his  (ullj 
accounting,  and  paying  air  money  which  li  fonnd  to  be  due 
from  liiui  to  the  ward,  and  delivering  all  books,  papers,  and 
other  property  of  the  ward  In  his  hands,  either  into  tne  sorro- 

SatL-'u  court,  or  in  such  a  manner  as  the  aurrogate  directs,  a 
ecree  may  be  made,  revoking  the  petitioner's  letters,  and  a»-' 
charging  him  accordingly. 

L.   1M1,    Dh,   *U0,    part  o(   II   B2,   M.   M.   BB  mncl  Ml. 

f  SH37.   Ward   or  bctt  Knardlaii  maT  re«ntKe  mieeuumtkmg. 

NolwitliBlnnding  the  discharge  ot  a  guardian,  at  prescribed  \a 
the  Inst  section,  hie  Buceedsor  or  the  ward  may  compel  a  Judidiil 
fli'llli'Uieiit  of  hiB  account,  as  prescribed  In  article  second  of 
IhiH  lillc,  In  the  same  manner  and  with  like  effect,  as  If  the 
iliH'rcc  discharging  him  bad  not  been  made.  -  With  reapect  to  nil 
mailers  conuected  with  Ms  trust,  his  snreties  continue  to  be 
liable,  tiutil  his  account  is  judiciully  settled  accordingly. 
tJ,.  pnrt  or  I  M  (4  Ellin.  IMJ. 

f  3SUR.  [Am'd,  IRM,  18ST.]  AppUoKtlsB  («r  KMOUtery  !•«' 
tcrs  tu  lorelRn  KaavdlBM- 

Wore  nil   infant,  who  rrBides   without   the  ?tnte  and   within 
the  United  States,  is  entitled  to  property  within  the  State,  of  Io 
-1  nclioa  in  any  court  thereof,  a  gcnprnl  guardia-  -' 


of  the  ward,  may  present,  to  the  aurroRate's  court  having  juris- 
diction, n  written  petition,  daly  verified,  setting  forth  the  facts, 
and  praying  for  ancillary  letters  of  guardianship  accordiugly. 
The  petition  must  be  accompanied  with  eiemptified  copies  of  the 
records  and  other  papers,  Bhowlni;  that  he  has  been  so  nppointed, 
and  bns  Riven  the  security  required  in  this  section,  which  must 
bo  nutbenticated  in  Ibe  mode  prescribed  in  article  seventh  of 
title  third  of  this  chapter,  for  the  authentication  of  records  and 
papers,  upon  an  npplieation  for  nncillary  letters  tes'iimeDfBry. 
or  ancillary  tetters  of  adminislrntion. 

2.  Where  an  Infant  who  resides  withoat  the  State  and  within 
a  foreign  connlry  Is  entitled  to  personal  property  within  the 
State,  or  to  mninlnin  nn  action,  nr  ppeclsl  proceeding  In  any 
court  thereof  recpecting  such  peraonnl  property,  a  general  gnardlan 
of  his  properly,  nulhorized  to  net  as  such  within  the  foreign 
country  where  the  wsrd  resides,  mny  imply  to  the  surrogste's 
court  of  the  county  where  such  pemonal  propertir  or  any  part 
thereof  Is  situated,  for  ancillary  letters  of  guardianship  on  the 
personal  estate  of  such  infant,  and  the  person  so  nuthoriied  must 
present  to  the  snrrogale's  court  having  jurisdiclion  a  wrltteo 
ivtillon  du(y  Tprifie<l,  Felting  tortb  the  facts  and  pra^los  fW 
814 
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ancillnry  letter*  of  guardlanriiip  on  the  pcrsonnl  rslnti;  ot  aoch 
Infant.  Tbe  petltiou  must  be  accompanliid  with  thf  exomiililii'd 
copii-e  of  the  reoords  and  other  papers  showing  the  ii|ji>uiucttieut 
ot  such  foreign  guardian,  or  where  aoch  lorelun  /[uuniiaii  has 
not  been  appointed  b;  anr  court  with  other  prool  of  biii  aatborit; 
to  act  as  Bucb  guardian  within  sacti  foreign  couutr;,  and  al^o 
with  proof  that  pursuant  to  tbe  laws  of  auch  foreign  countrj, 
sueh  foreign  guardian  ia  entitled  to  tbe  posBewion  of  the  ward  a 
peraoboi  estate.  Kxeniplified  copies  of  the  records,  where  used 
purauent  to  thU  subdivlBiou,  must  be  authenticated  bj  the  seal 
of  the  court,  or  officer,  by  whicb  or  by  whom  such  toreiitn  guardian 
was  appointed,  or  the  officer  having  tbe  custod.r  of  the  seal  or  of 
Iht-  r-.-cord  tbcri-of,  nnd  the  signature  of  a  judge  of  snob  nnirt, 
or  the  signRtnre  of  Hnch  officer  and  of  the  clerk  of  such  court  or 
officer.  If  any:  nnd  mUHt  be  further  authenticated  by  the  certificate, 
under  tbe  principal  xenl  of  tlie  department  of  foreign  affairs,  or 
the  department  of  juslice  of  such  country,  attested  by  tbe  sigiin- 
tnre  or  seal  of  a  United  States  consul. 
L.  ISX^ali-  n  put  of  1 1(1  Bdm.  mt) ;  L.  IW,  eta  971 1   L.  18*7.  ch.  Mt.    In  ellHit 

I  aftao.    [Am'd,   ISOa.]    Proeeedlnvs   ttacreBpon. 

Where  the  surrogate  is  satisfied,  upon  tbe  jwifM'rs  presented, 
na  prescribed  in  the  Inst  section,  that  the  cnse  is  within  thnt 
seclion,  nnd  that  It  will  be  for  the  ward's  interest,  thnt  ancllliiry 
li'ltiTB  of  guardianship  should  be  issued  to  the  petitioner,  he 
may  make  a  discree  granting  nnciiiary  letters  occordingly. 
Such  n  decree  may  be  ninde  without  a  citntion,  or  tbe  anrrwriile 
may  cite  anch  persons  oe  he  thinks  proper,  to  show  cause,  why  the 
prnyer  of  the  petition  should  not  be  granted.  But  befori;  tlie 
ancillary  letters  are  iasned,  the  surrogate  mnst  inquire,  whether 
any  debts  are  due  from  the  ward's  estate  to  residents  of  th« 
State:  nnd  if  so,  be  must  require  payment  thereof. 

Id.,  part  of  I  1:  L.  1S92.  cb.  CITS. 

1  2S40.   Bffect  of  nnolIlaPT  tcitprs. 

Ancillar;  letters  ot  guardianahlp  are  issned  as  preatrlbed  In 
tbe  last  section,  without  security  and  without  an  oath  of  office. 
If  issued  in  a  case  provided  for  in  subdivision  one,*  of  section 
twenty-eight  hundrtd  and  thirty-eight,  they  authorize  the  person  t'l 
whom  they  are  issued  to  demand  and  receive  the  personal  projv 
erty,  and  the  renla  and  proBts  of  the  real  property  of  the  ward;  to 
dispose  of  them  in  like  manner  as  a  gaardian  ot  the  property  ap- 
pointed as  prescribed  in  this  article;  to  remove  them  from  tno 
Slntp,  and  lo  maintain  or  defend  any  action  or  special  prnceedlllg 
In  the  ward's  behalf.  If  issiied  in  a  esse  provided  for  in  euhdivi- 
sion  two  ot  section  twenty-eight  hundred  and  thirty-eight,  su<  h  an- 
(riiiary  letters  of  guardianship  authorize  the  person  to  whom  th<T 
lire  issned  lo  demand  and  receive  the  p^Tsonnl  estate  of  the  wnrd, 
nnd  to  dispose  of  it  in  like  manner  ns  n  guardian  of  property  nt>- 
pointed  ns  prescribed  in  this  article,  and  to  maintain  or  defend  any 
action  or  special  proceeding  respecting  such  personal  estate  in  the 
ward's  behalf.  But  in  neither  case  do  such  letters  nuthorlxe  slicli 
ancillary  guardian  to  receive  from  n  resident,  guardiaPj  eieeutnr, 
or  administrator,  or  from  n  testamentary  tmstee,  subject  to  tho 
Jurisdiction  of  a  surrogate's  court,  moDcy  or  other  property  be- 

■  So  Id  tbs  ortgliul. 
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longliiK  to  the  ward,  tn  a  caw  where  letters  have  been  luned  to  a 
ffuardfan  of  the  Infant's  property,  frpin  ft  snrrogate'i  coart  Of  ft 
«)nntr  within  the  State,  apon  aa  allegation  that  the  Infant  was  » 
retldeat  of  that  eoanty,  ezeept  by  the  aperial  direction,  made 
npcn  good  cause  shown,  of  the  snrrogate's  conrt  from  which  the 
iMncinal  letters  were  Issned,  or  unless  the  principal  lettein  have 
been  duly  revobed. 

Id.,  nmalDdsr  of  |  1. 

I  ltS41.  Application      of      th*      lut      accdOB      to      tvrmpr 

WMMTtUMn*. 

The  last  section  applies  to  letters  trrsnted,  before  this  chapter 
takes  effect,  by  n  surroirate's  court  ol  the  Stnte,  to  a  cn^irdian  ap- 
pointed bj  a  conrt  of  another  State,  or  a  territory  of  the  United 
Htates,  upon  presentation  ot  an  exemplified  transcript  of  the  refr 

nrd  of  his  appointmenL 
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ARTICLE  SECOND. 


284T.  Wbea  JudliHol  HtIleid«Dt  of  giuidlia'i  iccoDiit  compelled. 

IMS.  Id.;   u  to  guirdUD   of  penoD. 

2840.  Wlien  (uan&D  mij   cooiinl  JudleUl  Httliment. 

2SII0.  Citation :   proceediiica  Ueteapou. 

f  S84X.  anavdlan   to   Sle  bbbssI  InTentorr  and  acoooat. 

A  general  Kuardiau  of  an  Infant's  property,  appointed  by  a  but- 
rogats'i  court,  muat.  In  the  month,  of  Jannnry  of  each  year,  as 
long  as  any  of  the  infant's  propertr,  or  of  the  proceeds  thereof, 
remains  under  his  control,  fife  in  the  BUrrogate'a  court  the  follow- 
ing papers; 

Brno  i  tUl,  aato. 

1.  An  inTentory,  containing  a.  fnti  and  trae  etntement  and  de- 
■criptlOD  of  each  article  or  item  of  pereonal  property  of  his  ward, 
recciTed  by  him,  clnce  his  appointment,  or  dnce  the  filing  of  the 
last  annual  inrentory,   a»  toe  case  requires;   the  Talne  of  each 


^1  < 


article  or  item  so  rec^red;  a  list  of  the  articies  or  items,  remain- 

lag  la  hia  hnnda;  a  statement  of  the  manner  in  which  he  lias  dis- 
osed  of  each  article  or  item,  not  remaining  in  his  haoda;  and  a 
all  description  of  the  amount  and  nature  of  each  inTeetment  of 

money,  made  by  him. 
2.  A  full  and  true  account,  in  form  of  debtor  and  creditor,  of  all 

his  receipts  and   di»bor«ements  of  money,  during  the  preceding 

ii-ear;  in  which  he  must  charge  himself  with  any  balance  remain. 
ng  in  his  hands,  when  the  IbhI  account  was  rendered,  and  must 
distinctly  state  the  amount  of  the  balance  remaining  Id  his  hands, 
at  the  conclusion  of  the  year,  to  be  charged  to  him  in  the  next 
year's  account. 

L.  ISST,  eb.  ISO,  I  BT  <4  Earn.  IBIj.  ani'd.    a««  I  28EB.  post. 
I  8S48.  AflldaTit  to  be  luinMed  tbereto. 

With  the  Inventory  and  account,  filed  as  prpscrlbed  in  the  last 
section,  must  be  Sled  an  affidavit,  which  must  be  made  by  thc) 
guardian,  nniess.  for  good  cause  shown  in  the  affidavit,  the  sur- 
rogate permits  the  same  to  bo  mnde  by  an  agent  or  sltomey,  who 
b  cognizant  of  the  facts.  The  affidavit  must  state,  in  substance, 
that  the  inventory  and  account  contain,  to  the  best  of  the  affiant's 
knowledge  and  belief,  a  full  and  true  statemeut  of  alt  the  guar- 
dian's receipts  and  dlsbursementa,  on  oecount  of  the  ward;  and  of 
all  money  and  other  personal  property  of  the  ward,  which  have 
come  to  the  bands  of  the  guardian,  or  have  been  received  by  any 
other  person  by  hia  order  or  authority,  or  for  his  use,  since  his 
appointment,  or  since  the  filing  of  the  last  annual  inventory  and 
acconnt,  as    the   case   requires;    and    of   the   value   of   all    socli 

firoperty:  together  with  a  full  and  true  statement  and  nccount  of 
he  manner,  in  which  he  has  dinposed  of  the  same,  and  of  all  the 
property  remaining  in  his  hands,  at  the  time  of  filing  the  Inventory 
and  account;  and  a  full  and  true  description  of  the  amount,  and 
nature  of  each  investment  made  by  liim,  since  his  nppointment,  or 
■loco  the  filing  of  the  last  annunl  inventory,  and  accoutit,  as  tb* 
as  8S7 
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cooe  ivquiresi  and  Ihat  be  doi's  uut  know  of  anr  ercor  or  omtedon 
)u  Ihe  iuvenlory  or  u<'i;i)uiit,  to  iLl-  iiitjudlL-t;  o(  ihe  wuriJ.  Tlit: 
■unoKate  must  annex  a  tup;  at  tbis  uud  tbe  last  a^ctiuD,  to  all 
letlerH  of  guardlausliip  of  Uic  proirerly  of  au  iufuiit  Iiuu«d  fnim 


Id  tbe  mouth  of  Februarr  of  each  year,  and  thereafter  ontU 
conipli^ted,  the  surroKnte  must,  for  the  purpose*  specifled  la  the 
ucxt  section,  emmlue  or  cause  to  be  examined,  under  hia  direc- 
tioD,  all  iDTcuturies  and  accounts  of  guardiuus  Glcd  since  the 
first  day  of  t'clituur;  of  tbe  prcc»liug  lear.  The  ezamUiatioD 
may  be  made  by  the  clerk  of  tbe  Hurrogate's  court,  or  by  a.  persou 
ipecially  uiipointod  by  tbe  surrogate  to  mnke  it,  who  must,  before 
he  enters  uimiu  tbe  examination,  gnbacribc  mid  take,  before  the 
surrogate,  and  file,  with  the  clerk  of  the  surrogates  court,  an 
oath  faEthfully  to  execute  his  duties,  and  to  make  a  true  report 
to  tbe  surroicute.  Wbcre  the  surrogate  seasonably  certifies  in 
writing  to  tbe  board  of  gnperriBors,  or,  in  the  county  of  New- 
York,  to  tbe  board  ot  aldermen,  that  tbe  examination  required 
by  this  section  cannot  be  made  by  him,  or  by  tbe  clerk  of  the 
•nrrogate's  court,  or  by  any  clerl,  employed  in  bis  office  and 
paid  by  the  county,  the  board  must  provide  for  tbe  compensation 
of  a  suitable  person  to  make  tke  examination. 

Id.,  pan  of  I  B3,    Bet  I  3SBB,  pot. 

1  aS4S.  ProeeedlsKS  nhcB  aoooant  deCecMre,  els. 

If  it  appears  to  the  surroicate,  upon  nn  examinatton  made  ns 
prescribed  in  the  last  section,  that  a  Reneral  guardian  at  an  in- 
fant's property,  appointed  by  letters  fsaued  from  bis  court,  bns 
omitted  to  file  Ids  annual  inventory  or  account,  or  tbe  affidaTit 
relating  thereto,  as  prescribed  in  the  last  section  but  one;  or  If 
the  surrogate  is  of  the  opinion,  that  the  interest  of  the  w«nl 
requires  that  tbe  guardian  should  render  a  more  full  or  satis- 
factory inventory  or  account;  the  surrogale  must  make  an  order, 
requiring  the  guardian  to  suppl;  the  dcfit^iency,  and  also,  in  hin 
discretion,  requiring  the  giiardian  personally  to  pay  tbe  expense 
of  serving  the  order  upon  blm.  Where  the  gHardian  fads  to 
comply  with  anch  an  order,  within  three  months  after  it  is  made; 
or  where  the  surrogate  has  reason  to  believe  that  Hufficlent  cause 
exists  for  the  guardian's  removal,  the  surrogate  may,  in  his  dis- 
cretion, appoint  a  fit  and  proper  person  siH'cinl  guardian  of  tbe 
ward,  tor  the  puriiose  of  Dling  a  petition  in  his  t>ehalf,  for  the 
removal  of  the  guardian,  and  prosecuting  tbe  necessary  proceed- 
ings for  that  purpose. 

Irl..  I  W.      S«  I  SUK.   poll. 

I  2840.  SorFOKBte  mar  direct  sa  to  Infaaf  ■  nMilBtoBaB«e. 

IT|K>n  the  petition  of  the  general  gaardian  of  an  infant's  person 
or  property;  or  of  the  infant;  or  of  any  relative  or  other  person 
in  his  behalf;  the  snrroRate,  upon  notice  to  such  persons,  if  any, 
as  he  thinhj  proper  to  notify,  may  make  an  order,  directing  the 
application,  by  the  guardian  of  the  infant's  property,  fo  the  sop- 
port  and  education  of  the  infant,  of  such  a  sum  as  to  the  snrro- 
gate  seems  proper,  out  of  (he  Income  of  the  infant's  properfyj 
or.  where  the  income  is  inadequate  for  that  purpose,  ont  ot  tne 
principal. 

""  ,      .        Couple 
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I  itB4T.  When  iBdlolkl  aettlemot  of  ■"•''Uftii'a  aeoanat 
oBMipcIled. 

A  written  petition,  dolj  TcriGed,  ptaying  tor  the  judicial  settle- 
ment of  tbe  accoant  ot  a  genera]  guardiau  ot  an  Infant's  prop- 
ertj,  and  tbat  he  may  be  cited  to  attend  the  aettlement  thereof, 
may  be  presented  to  the  surrogate's  court,  in  either  ot  the  lolluw- 
Ing  cases: 

1.  Bt  the  wnrd,  after  he  has  attained  his  majority. 

2.  By  the  executor  or  administrator  of  a  ward,  who  has  died. 

3.  By  the  guardian's  successor,  including  a  guardian  appointed 
after  the  reversal  of  a  decree,  -aiipointing  tlie  person  so  required 
to  account. 

4.  By  a  surety  in  the  official  bond  of  a  gonrdlan  whose  letters 
h*ve  been  revoked;  or  by  tbe  legal  representatire  of  such  surety. 
Citation  under  this  eubdivUion  must  be  directed  to  both  tbe 
gniirdlau  and  tbe  ward. 


I  2848.  [Am'4,  1S81.]    ■«.(  »m  to  Bnwrdlan  of  vcfrob. 

A  petition,  tor  the  judicial  settlement  .of  the  account  of  a 
general  guardian  of  an  Infant's  person,  may  be  presented,  as  pre- 
scribed ]Q  the  Inst  section,  or  by  the  general  guardian  of  the 
Infant's  property;  but,  upon  the  preseotation  thereof,  proof  roust 
be  made  to  the  surrogiitL-'s  snlisfaclion,  that  the  guardian  ao 
required  to  account  has  received  money  or  property  of  the  ward, 
(or  which  he  haa  uot  accounted;  or  which  he  has  not  paid,  or 
delivered,  la  the  general  guardian  of  the  infant's  property;  and 
a  guardian  of  the  estate  only  of  a  minor  shall  be,  for  the  purposes 
of  this  chapter,  deemed  a  general  guardian. 

I  2848.    [Au'df   1803.]    IVhen  Boarltlaii   aiar  compel  imttU 

A  gnardian  may  present  to  the  surro^sfe's  court  a  written 
petition,  duly  vermra.  praying  for  a  judicial  seltlement  of  his 
account,  and  a  dixcharge  from  bis  duties  and  liabilities,  In  any 
ease,  where  a  petition  for  a  judicial  settlement  of  his  account 
may  be  presented  by  any  other  person,  as  prescribed  in  either  ot 
the  last  two  sections.  The  petftion  must  pray  that  the  person, 
wbo  might  have  so  presented  a  |)etitioti  and  also  the  sureties  In 
his  official  bond  of  such  guardian  or  the  legal  represent  a  tives  of 
anch  surety,  may  be  cited  to  attend  the  settlement. 
L.  ie»3.   cb.   304. 

I  2SB0.  [Am'd,  1S82,  1887.]  Cltutlom  pFooecdtnK*  there- 
upon the  presentation  of  a  petition,  as  prescribed  In  either  of 
the  Inst  three  sections,  the  surrog-nlc  must  i^sue  a  citation  nc- 
cordingly.  Section  2727,  nections  2733  to  27.18.  both  [nclnsive, 
and  sections  2741  and  If744  of  this  net.  appl,!"  in  a  guardian  nc- 
conntinjr,  as  prescribed  in  this  article,  and  regulate  the  proceed- 
ings upon  snch  an  ncconnling.  The  accounting  pnrly  must  nnnex 
to  (TfTy  account  produced  nnd  filed  by  him.  nn  aifidavit.  in  the 
form  preEcrit>ed  in  this  article,  for  the  affidavit  to  be_  annexed 
J>y  him  to  his  annual  inventory  and  account.  A  guardian  de^- 
nated.  in  this  title,  is  entitled  to  the  same  compensation  as  SO 
cxecvtor  or  administrator 
U  IWT,  ch.  lit. 

■*•  DMnz.^:b,G00glc 
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ARTICI<E  THIRD. 

&uardiane  appointed  bg  will  or  deed. 


3SC4.  Wh«n  turrOEiIe  mii;  compel  lutllcl4l  utllemeDt^^ici.'uiuit. 

28BT.  ESKt  or  d<N!r«. 

XBSS,  UemoT*]  of  tDirdlan  ippoioted  hj  will  or  deed. 

atUu!  AppulDlmeut  ol  ■ucceuor, , 

I    IMSl.   Will    or    dtoed    cOBtalnlMC    B|ipaln*DieBt 


.,  and    reoordetl. 

A  person  slinll  not  exercise,  within  tlie  Stato,  any  power  or 
authoritf,  as  guardian  of  tlie  person  or  properly  of  nn  infant, 
by  virtue  of  an  apiwintinent  contained  in  ttie  ivill  of  the  intaut'i 
father  or  mother,  being  a  resident  of  tlie  State,  niid  dying  after 
thii  chapter  taiieH  effect,  nnlesB  tbe  n-ill  lias  been  duly  admitted 
to  probate,  and  recorded  in  the  prup<;r  Burrugaie'e  court,  and 
letters  of  guordionsbip  have  i>een  issued  to  him  thereupon;  or 
b;  virtue  of  an  apiioiulnient  contained  in  a  deed  of  tbe  iufnnt's 
father  or  mother,  being  a  resident  of  the  Stiite,  executed  after 
this  chapter  takes  effect,  unless  the  deed  has  been  acknowledged 
or  proved,  and  certified,  so  us  to  enlitle  it  to  be  recorded,  aud 
has  been  recorded  in  tbe  office  for  recording  deeds  in  the  couaty, 
in  which  tbe  person  making  the  appointment  resided,  at  toe 
tibie  of  the  exceiltiou  thereof.  Where  a  deed  containing  allch  an 
appointment  is  not  recorded,  within  three  months  after  the  death 
of  tbe  graaCor,  ttie  person  api>ointed  Is  presumed  to  bore  re- 
nounced tbe  oppointment;  and  if  a  gunnlian  is  atLerwards  duly 
appointed  by  a  surrogate's  court,  the  presuiuptiou  is  conclusive. 

Suhatltslcd  lor  L.  18TT.  eta.  SM,  |1  4,  C.  e.  mwl  7.    8m.  aim.  3  S.  8.  UO, 

I  28nx.  TeataneMtKTT  vw**"!  laaliaoatlan.  IcHcra,  *te. 

Where  a  will,  containing  the  appoint nient  of  n  jntardian,  Is  ad- 
mitted  to  probate,  the  person  appointed  gnnrdifln  wnst,  vrltbiD 
tbirty  days  thereafter,  qtinlify  as  prencrllied  In  section  2594  of 
this  act;  otherwise  he  is  deemed  to  have  renounced  the  appoint- 
ment. But  tbe  surrogate  may  extend  the  time  so  to  qualify,  upon 
good  cause  shown,  for  not  more  than  three  months.  And  noy 
person  interested  in  the  estate  may,  before  tetters  of  gnardiaa- 
sbip  are  issued,  file  on  affidavit,  scding  forth,  with  respect  to 
the  gnardiiin  so  apiiointed.  any  fact  which  is  made  by  law  nn 
(ihjecfiou  to  the  issuing  of  letters  teslamenlary  to  an  executor. 
Sections  20.16  to  2<i38  of  this  act,  bolh  inclusive,  apply  to  such  an 
aQidiivil,  and  to  the  proceediugs  thereupon.  A  person  appointed 
guardian  by  will  may,  at  any  time  before  he  quallQes,  reuounce 
the  appointment  by  a  written  instrument,  under  his  band,  filed 
in  the  surrogate's  office. 

L.  ISTT.  en.  20«,  H  *.  B.  a  toa  1. 

I  28B3.  When  secnrltr  required  from  KaardlBB  appttlatcd 
1»y  will  or  deed. 

Where  a  guardian  of  an  infant's  ivrson  or  property  baa  been 
appointed  by  vlll  or  by  deed,  (he  infant,  or  any  relative  oi  other 


e.  16,  t.  7,  a.  3    OUAItDllN  BY  WILL  OR  UEliD.         ^  28fi4-M 

person  in  hia  behalf,  mar  ijreeent,  to  the  surrogate's  court  In 
which  the  will  was  admitted  to  probate;  or  to  tbe  surrogate'a 
court  o(  the  coutity  in  wbich  the  deed  was  recorded;  a  nrittcn 
pctiiioD,  duly  verified,  setting  forth,  either  upon  bis  knowledge, 
or  upon  bia  Information  and  belief,  an;  fact,  reBpccting  the 
guardian,  tbe  existeuce  of  which,  it  it  waa  interposed  as  an  ot>- 
jection  to  granting  letters  testamentary  to  a  person  named  aa 
execntor  in  a  will,  would  make  It  necessar;  for  sucb  a  person 
to  gire  a  bond,  In  order  to  entitle  himself  to  letters;  and  praying 
for  a  decree,  requiring  the  guardian  to  give  securltj'  for  the 
performance  of  bis  trust :  anil  that  be  may  be  cited  to  show 
cause  wb;  such  a  decree  should  not  be  made.  Upon  the  pre- 
seutation  of  sucb  a  petition,  and  proof  of  the  facts  tberelo  al- 
leged, to  the  BBtiafaction  of  the  surrogate,  be  must  issue  a  citation 
accordingly.  Upon  the  return  of  the  citation,  a  decree  requiring 
Lbe  guardian  to  give  security  may  be  made,  in  the  discretion  of 
the  surrogate,  in  a  case  where  a  peraon  so  named  na  executor, 
can  entitle  bimaelf  to  letters  testamentary  ouly  b;  giving  a  bond; 
but  not  otherwise. 

i  S6B4.  IVkat  aesarltr  to  be  mlrta, 

Tho  secnrltf  to  be  given,  ds  prescribed  in  the  last  two  sections, 
must  be  a  boud  to  tbe  same  efiect,  and  in  the  same  form,  aa  the 
bond  o(  a  general  guardian,  aplJolotod  by  the  aurrogato's  court. 
Each  provision  of  this  chapter,  applicable  to  tbe  bond  of  such 
a  guardian,  and  to  tbe  rigbta,  dnties  and  liabilities  of  the  parties 
thereto,  or  any  of  them.  Including  tbe  release  of  tbe  snretiea,  and 
(be  giving  of  a  new  bond,  applies  to  the  bond  so  given,  and  the 
parties  thereto. 

1 18BB.  [AM'd,  IBBS.]  Im-v^mtOTT  *a«  Iik1«rmedl«(e  Rae««at 
jmm.y  He  rcQBlrcd. 

Upon  the  petition  of  the  ward,  or  of  any  rclatire  or  other 
person  In  hie  behalf,  the  surrogate's  court  having  jurisdiction  to 
require  security,  as  prescribed  in  the  last  three  aections,  may, 
at  any  time,  in  the  diHcretiou  of  the  siirrognlc,  make  an  order 
requiring  a  gnardlan  appointed  by  will  or  by  deed,  to  render  and 
file  an  inventory  and  account,  in  the  same  form,  and  verified  In 
the  aame  manner  as  the  Inventory  and  account  required  to  be 
filed  annunlly  by  a  guarilian  appointed  by  a  surrogate's  court, 
aa  prescribed  in  article  second  of  this  title.  The  order  may  also 
require  such  an  Inventory  and  account  to  be  filed,  in  the  month 
of  January  of  each  year  thereafter.  Sections  twenty-eight  hun- 
dred and  forty-two  to  twenty-eight  hundred  and  forty-five  of 
this  act,  both  inclusive,  apply  to  such  an  inventory  and  account, 
and  to  the  filing  thereof,  as  if  the  guardian  bad  been  appointed 
by  the  surrogate's  court.  The  provisions  of  section  twenty-eight 
hundred  and  forty-sii  o*  this  net  shall  npily  to  a  guardian  ap- 

Cointed  by  will  or  deed  with  the  same  effect  na  if  such  giiardlnn 
ad  been  mentioned  in  said  section,  anfltbe  proceedings  therein 
prescribed  may  be  had  in  the  case  of  any  such  guardian  in  the 
same  manner  us  if  be  were  a  general  guardian. 

I^  1888.  cb.  ai.    Id  effwt  Eiept.  1.  IfWS,    8k  ||  Z84Z  2S4lf.  iDte. 

I  aSSa.  {Ak'A.  ISftl.]  IVbea  BiirTOVate  uay  conpcl  Jadl- 
elal  ■eltlcmeat  of  noeonDt.  ', 

The  surrogate's  court,  having  jorisdiclion  to  require  security, 
may  compel  a  judicial  settlement  of  the  account  of  a  guardian, 
appointed  by  will  or  by  deed,  in  any  case  where  it  may  compel 

sat 
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a  judicial  settlement  of  the  account  ot  a  general  gDardlao:  aod 
the  proceotlisgB  to  procure  bucIi  a  Beltleinent  are  the  aame,  at 
It  tlie  gunrfiian  so  appointed  by  will  or  by  deed  had  been  a 
general  guardinu.  A  guardian  appointed  by  will  or  by  deed  may 
present  10  the  surrogate's  court,  a  written  petition,  duly  verified, 
prajiujr  for  a  judicial  settlement  of  his  account,  and  u  discharge 
from  his  duties  and  liabilities,  ill  aD7  case  where  a  petition  for 
a  Judicial  settlement  of  his  account  ma?  be  presented  by  auf 
other   person   ns   prescribed   in   this   article.    The   petition    must 

Crnj-  thut  the  iM-vson  who  might  hare  bo  pi-esentcd  a  petition  may 
H  cited  lo  attend  the  settlement.  Upon  the  presentiition  of  bucd 
petition  the  surrogate  ninst  issue  a  citation  necordinglr.  Sections 
•jnxi  to  27;!7,  both  inchiBlve.  mid  sections  2741  and  '2744  of  this 
act  apply  to  a  gunnlian  accounting  as  prescribed  In  this  article, 
and  ri'gulnle  the  proceedings  u->on  mieh  an  accounting.  A 
guardian  dfaignated  lu  this  title  is  entitled  to  the  same  compen- 
■ation  as  a  g<-nernl  guardian. 

I  2SB7.   Eflpct  of  decree. 

A  decree,  made  upon  a  judiciui  settlement  of  the  account  of  a 
guardian  appointed  by  will  or  by  ^eed,  as  prescribed  iu  this 
article,  or  the  judgment  rendered  upon  appeal  from  such  decree, 
hss  the  same  force,  ob  a  judgment  of  tho  supreme  court  to  the 

S?o   I   2S13.    gdle. 

I  aSH».  RemoTsl  o(  KnBrdlan  appcrlnted  liy  will  or  deed. 

Upou  the  pctilion  of  the  wsrd,  or  o(  any  relative  or  other  per- 
son in  his  behalf,  the  surrogale'a  court  hariug  jurisdiction  to  re- 
quire security  from  a  guardian  upi)oiuled  by  will  or  by  deed, 
may  remove  such  a  guardian,  in  any  case  where  a  testamentary 
trustee  may  be  removed,  as  prescribed  iu  title  sixth  ot  this 
chanter;  and  the  proceedings  npoa  sneh  a  petition  are  the  Kame. 
as  prescribed  in  that  title  for  the  removal  of  n  testamentary 
'E>e.    Where  a  citation  is  issued,  upon  a  petition  for  the  re- 

il  of  such  a  gu--'--~    ■•"  -  '- '  ' ''•* 

cifle  of  his  powers  a 
tho  Burrognlc's  coun. 
U  1S74.  ch.  «e  (fi  Edm,  eso),    a™  Jl  asia  ■»!  28S».  nme. 

i  28B0.  RealK>atli>ii  of  Bueh  a  snardlnn. 

A  guanlian  apiioiuted  by  will  or  by  deed,  may  be  alloned  to 
resign  his  trust,  by  the  snrrognte's  court,  having  jurisdiction  to 
require  seeurily  from  him.  'The  proceedings  for  that  purpose, 
and  llie  e/fei't  of  a  deeree  made  thereupon,  are  the  same,  as  wnere 
a  guiirdiim  njiiiointed  l>y  the  surrogate's  court  presents  a  petition 

Srnyitig  that  hix  letters  niny  be  rovohed,  as  prescribed  In  article 
rst  of  this  title. 
See  If  283B.  Saao    »D<I  2MT.  unl^, 
I  2flm>.  AiipolBtnient  of  sueceaaor, 

Where  n  kdId  gnnrdian,  appointed  by  wtll  or  by  deed,  has  been, 
by  the  decree  <if  the  surroKiile's  court,  removed  or  allowed  to 
resign,  n  BuecpKSor  may  he  appointed  tiy  the  same  court,  with 
the  effect  prescribed  in  section  2^^^  of  this  act;  unless  such  an 
npiMiintment   would   contravene    the   espress   terms   of   the   will 

8m  I  SSIB,   aiile. 
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See.  Jan.  Jnatlce 
3a«Z.  Geiwnl 

zsas.  No  Idt: 

SaOi.  CunfHU 


2BT3,  OffBDder 
3STS.  Record  o 
3ST4.  Reqnlalt 


asm.  Fine  to  t»  paid  to  oreraeer  or  anparliiUDdMlt  ol  (he  poar. 
I  2861.  JnnUcv'a  Jarladlctton  mnat  be  apeitlKllr  oontcFrcd 
by  lair. 

A  justice  ot  the  peace  bas  such  jvrUdictiun  in  civil  octioui 
nn<l  special  proce^dioga,  as  is  speciall;  conferred  upon  him  bj 
statute,  and  no  other. 

Sm   Co.   Proc,    I  BJ. 

I  assa.     [An'a,   isge.]    Gmtsrml   civil  JnrlBdletlan. 

Bicept  as  otherwise  prescribed  in  the  next  section,  a  justice 
of  the  peace  bae  jurisdiction  of  the  tollowloit  cirit  actions: 

1.  An  action  to  recover  dmnDKes  npon  or  tor  breach  o(  a  con- 
tract, expresB  or  Implied,  other  than  a  promise  to  marry,  where 
the  HDm  claimed  does  not  CTicced  two  hundred  dollars. 

2.  An  action  to  recover  daraages  (or  a  personal  Injury,  or  an 
injury  to  property,  where  the  buiu  claiineil  does  not  eiceed  two 
bundred  dollsm. 

3.  An  action  for  a  fine  or  penalty,  not  eiceedine  two  hundred 
(toltara. 


JURISDICTION.  a  19, 1. 1 

.         R   bond   conditioned    (or   the   payment   of 

^JlSaey,   where  tbe  sum  clainied  lo  be  due  does  not  eiceed  two 

"^nndred    dollarg;   the   judgment   to   be     recdeivd    for     tbe    Bum 

actnall;  due.    Where  the  gum  secured  by  the  bond  is  to  be  paid 

iu  iuatatmentB.  an  actiou  may  be  brought  for  each  instalment,  aa 

it  becomes  due. 

5.  Au  action  upon  a  eurety  bond,  taken,  by  any  juetlee  of  the 

6.  Ad  action  upon  a  judgment  rendered  in  a  court  of  a  juBlice 
of  the  peace,  or  in  a  (iistrict  court  of  tbe  city  of  Neiv-Yorli,  or  in 
a  justices'  court  of  a  city,  tieiiig  a  court  not  of  record. 

7.  All  action  (o'recoiiT  one  or  niure  chatteia,  with  or  without 
damBgcH  for  tlic  takiqg.  withlioidiiig,  or  detention  thereof,  wiiere 
the  value  of  the  chattel,  or  of  all  tlir  dinttds,  ns  staled  in  the 
affidavit  made  on  Ihe  purt  of  the  plaiuiiff,  does  not  excoed  two 
bundrcfl  dollars. 

8.  An  action  to  recover  damages  tor  an  escape  from  the  jail 
liberties,  as  provided  bv  chanter  two.  title  two,  articlM  foiir 
and  fivi'  of  tbis  act,  wherL'  uie  sum  claimed  does  not  exceed 
fifty  dollars. 

Co.  PnK..  I  U,  im-d.  Bdbd.  a  ulded.  L.  ISM,  eb.  (01.  In  MTwt  Sept.  1. 
1896. 

i    XSeS.    [Am'd,    18S3,     1S8S.]    N*    JartsdletloB    la 

But  a  juslicp  of  the  ponce  cannot  take  cognisance  of  a  civil 
action,  in  either  of  the  following  cases: 

1,  Where  tbe  iieople  of  the  Stale  are  a  piirty,  eieept  for  one 
or  more  Unea  or  iipuallies  not  exceeding  two  hundred  dollars. 

.f.,     ..   ..  _.   ...   _ ,__    -g  pj^ 

3.  Svhere  the  action  is  to  recover  dnmagcs  for  an  assault, 
battery,  fnlfle  impriBonment,  libel,  slander,  criminnl  conversation, 
eeductiun,  or  malicious  orosecutiuu,  or  where  it  is  brought  under 
sectiouH  eighti-t'n  hundred  and  ttirty-Bi'ven.  eighteen  hundred 
and  forty-three,  eighteen  hundred  and  sIxiy-elKht.  nineteen  hun- 
dred and  two.  or  nineteen  hundred  and  sixty-nine  of  this  act. 

4.  Where,  iu  a  matter  of  account,  tbe  sum  total  of  the  ac- 
counts of  both  parties  proved  to  tbe  satisfaction  of  tbe  Juatice, 
exceeds  tour  hundred  dollars. 

5.  Where  the  action  is  brought  agBinst  an  eiecutor  or  •dmio- 
iatrator  as  Buch,  except  where  the  amount  of  the  claim  is  less 
than  the  sum  of  fifty  dollars,  and  the  claim  has  been  duly  pre- 
sented to  the  executor  or  adminlatralor  and  rejected  by  him. 

H,.   I  M:   L,   IMS.   ch.  BST. 

I  aS64.  ConrewdVB  of  Jadsiu«iit. 

A  justice  of  the  peace  has  also  jurisdiction  to  render  judgment, 
upon  the  confesaiou  o(  a  defendant,  as  prescribed  in  title  sixth 
of  this  chapter,  where  the  sum  confessed  doe«  not  exceed  five 
bund  red  dollars. 


I  SflOB.  [Am'd,  lS)t2.]  Actions  br  •nil  asalaat  «Ba«ra.  kta.! 
«Bd  by   executor*,   etc. 

An  action,  cognizable  hy  a  juatice  of  the  peace,  may  be  broocht 
by  or  against  a  coriwratiou:  l>y  or  a'Kainst  a  natural  peraon  in 
bis  own  riglit'  by  or  aeninot  a  town  or  munty  officer  in  bia 
oRicial  charneter;  or  by  nn  executor  or  administrator,  truste*  or 
an  express  trust,  or  a  receiver  in  supplementary  proceeding!. 


t.  H,  1. 1  JtlSTICES'  COUBT8.  "     @g  a8«V-«B 

1  386C  I'BTCrii-kecperB  «ta<iii«IUed. 

A  justice  of  the  peace  who  is  an  iaoholilcr  or  tavern-keeper 
.in  fact,  has  no  power  or  juriBdiclion  under  any  proviaion  of  thin 
chapter;  bnt  if  a  judgment  hoB  been  actually  rendered  by  bim, 
before  be  became  so  d'squalified,  he  may  give  a  trauscript  thereof, 
or  iaBtie  esecution  thereupoD,  or  Mtlsf;  the  judgment,  upon  pay- 
ment thereof. 

L.  1S4T,  lb.   1«>  (i  Edm.  Hfi).  * 

g  2867.   nembera  o(  iFKlilatare  not  compelled  to  mat. 

A  juBticc  of  the  peace,  who  is  a,  member  of  the  senate  or. 
assembly,  in  not  obliged  to  take  cognizance  of  a  civil  action  oi; 
special  ijrocceding;  but  be  may  take  cognizance  thereof,  in  bis 
discretion. 

3  R.  a.  2X.  g  T  (2  Edm.  243).  Im'd. 

gZSOS.   [ABi'd,  180T.  INTO.)    Jvsttoes  to  hold  court)  Keneral 

A  justice  of  the  peace  must  hold,  within  his  town  or  city,  a 
court  for  the  trial  of  any  action  or  speciaj  proceeding,  of  which 
he  has  jurisdictiou,  brought  before  him:  but  such  a  court  shall 
not  ift  hrid  in  a  room  in  any  part  of  which  trafficking  in  liquors 
Is  authorized  or  in  any  adjoining  room.  He  muit  bear,  try  and 
determine  the  same  according  to  law  and  equity,  and  for  that 
purpose,  where  special  proviaion  is  not  othem'ise  made  by  law, 
the  court  Ik  rested  with  all  Che  necessary  powers  possessed  b7 
the  supreme  court. 

U.,  1 1.  UB'd  j  L.  letT,  Ob.  «H ;  L.  im,  oh.  KB.    In  eSMt  SepL  I,  IM. 

g  ZSOft.  [Ana'd,  1883,  ISttS-i  In  wfcst  town,  etc.,  action 
iBOSt  be  ItroaKbt. 

An  action  must  be  brought  before  a  justice  of  a  town  or  city 

wherein  one  of  the  parties  resides,  or  a  justice  of  an  adjoining 
town  or  cily  in  the  enme  county,  except  in  one  ot  the  following 

1.  Where  the  defendant  has  absconded  from  his  residence,  it 
may  be  brought  before  n  justit'e  of  the  town  or  city  in  which  tne 

defendant,  or  a  portion  of  his  property,  is  at  the  time  of  tbe 
commencement  of  the  action. 

2.  [Am'd,  IHOS.]  Where  the  plaintiff  is  not  a  resident  of 
the  county,  or  if  there  are  two  or  more  (ilainliffa  when  all  are 
non-resldenta  thereof,  it  must  be  brought  in  the  town  where  the 
defendant  resides,  or  in  any  adjoining  town  thereto. 

3.  ■R'tere  the  defendant  is  n  nou-resiJent  of  the  county,  it  may 
be  brought  before  a  justice  of  the  town  or  city,  in  which  he  la  at   , 
the  time  of  the  commencement  of  the  action. 

4.  Where  it  ia  specinily  prescribed  by  law,  that  a  particular 
action  may  be  brought  l)efore  a  justice  of  tiie  town,  city,  county, 
or  district,  where  an  offense  was  committed,  or  where  property 
is  fonnd. 

r>.  [Added,  mSBi  ■.m'd,  ISWi.]  I,,  any  town  adjoining  an  in- 
corporated city,  no  justice  of  siirb  tniru  shall  have  jurisdiction  at 
any  action  brought  against  a  resident  of  Buch  adjuloiug  ciry  un- 
less the  plainli^  in  the  action  is  a  resident  of  such  town. 

T..  Iirt,!;)!.  Ml  I<.  lS9e,ch.  in.    In  effect  Sept.  I.  legg, 

A  defendant  designated  in  section  'OflV,  section  »SW,  or  section 
2881  of  this  ncr.  is  deemed,  for  the  purposes  of  this  section,  n 
resident  of  the  town  or  cily  where  the  person,  to  whom  a  cor- 
of  the  siiinmuns  ia  delivered,  ret-idcs. 
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'  I  SSTO.  Crimiiud  eontemipt. 

A  jUHtice  of  the  peace  hai 
tempt,  a  person  guilty  of  e 

J,  Disorderly,  contemptuous,  or  iniolent  behavior  towards  him, 
wliilo  engaged  iu  the  trial  of  nu  action,  tbe  rendering  of  a  judg- 
ment, or  any  other  judicial  proceedinK;  where  such  behkrior 
directly  tends  to  interrupt  the  proceedinga,  or  to  imiiiuT  the  re- 
spect due  to  hia  authority. 

2.  Breach  of  the  peace,  noise,  or  other  distuTbance,  directly 
tending  to  interrupt  his  o^ciai  proceedings. 

3.  ReaistaDCC  wilfully  offered,  in  hia  presence,  to  tbe  execution 
ot  his  lawful  mandate.  ■ 

He  boa  not  power  to  punish,  tor  a  criminal  contempt,  In  aity 
other  cose. 

3  a.~a.  ZT3,  I  2T4  (2  Bam.  2SI).. 

I  S8T1.  M.)  kow  pnnlikett.^ 

Fuuisbment,  tor  a  contempt,  specified  in  the  last  section,  may 
be  by  fine  not  exceeding  twenty-five  dollars,  or  by  Imprisonment 
in  the  county  jail  not  e^^ccediiig  five  dnys,  or  both,  in  tbe  discre- 
tion o(  the  justice.  Where  a  person  is  committed  to  prison  for 
the  non-payment  of  such  a  fine,  he  must  be  discharged  at  the 
expiration  of  ten  days:  but  nhere  be  in  also  committed  for  a 
definite  time,  the  ten  days  must  be  computed  from  the  ezpirtUion 
of  the  definite  time. 

I  2872.   OSendrr  to  be  hcsFd. 

A  person  shall  not  be  punished  by  a  Justice  of  the  peace,  for 
a  contempt,  until  an  oi)|)ortuuiiy  hue  bt^en  given  him  to  be  heard 
in  his  defence.  And,  for  that  purpose,  the  justice  must  isane  a 
warrant,  directed,  eeneraliy,  to  any  constable  of  the  county,  re- 
quiring the  constable  (o  bring  tbe  offender  before  taim. 

Id.,  (276.  mnil. 

I    Z8T3.  Record    of    coBTtctlon. 

A  justice,  who  convicts  a  person  of  a  contempt,  must,  within 
ten  d.iys  after  the  conviction,  make  up.  subHcribe,  aad  file  in  the 
county  clerk's  oSice,  a  record  thereof,  atating  therein  tbe  par- 
Ucular  circumstances  of  the  oSence,  and  tbe  puulshm^nt  awarded 
by  him  upon  the  conviction. 

Id..  I  217,  Bm'd, 

I  2874.  Regolallea  •!  commltmeBt. 

A  warrant  of  commitment  for  a  contemDt  must  set  forth  the 
particular  circnmstnnces  of  the  offence;  otherwiau  it  is  void. 

Id..  I27S. 

I  2S7B.  Pine  to  be  vald  to  ovene«r  or  sni^rlnteadCMt  ot 
the  poor. 

An  officer,  who  collects  or  receive*  a  fine,  imposed  by  a  justice 
of  the  peace  for  a  contempt,  must,  within  ten  dnvs  thereafter, 
pay  the  money,  for  tbe  benefit  of  the  poor,  to  'he  overwer  or 
superintendent  of  the  poor  ot  the  town,  city,  or  dlMrlct,  wherelo 
.the  fine  wbb  imposed:  or.  where  there  in  no  soch  officer,  to  the 
officer  or  officers  performing  corresponding  functions  nnrter  an- 
other name;  unless  the  hoard  of  supervisorF  has  dirct-tcd  the  pay- 
ment of  tines  and  i>ennl1ipti  to  the  supervisor  of  tbe  town  In  a 
case  where  it  ie  authorlied  by  law  so  to  do. 
820 


o.  19.  t.  3. ».  I  ,  JUSTICia'  COURTS.  ^  g$  2876-79 

TITLB   H. 

OommnuMmant  of  action ;  appatwanca  of  pKitiMi ;  proviaional 
imnediaa. 


Conmeiieement  of  aetion. 

Bm.  !S7S.  Action:  tao*  comnMDcsd. 


o  nUioad  eMponUaiU. 


1  XSTO.   Aetlonj  how  oomiueneea. 

An  action  is  commenced  before  a  justice  of  the  peBce,  either 
by  the  voluDtary  appearance  and  ioiiider  of  iune  by  the  partiea, 
or  bf  the  service  o(  a  b 

1  B.  B.  22T,  M  11.  12  ind  1 

I  28rr.  ConteutB  ol 

The  eatnmons  taaat  be  directed,  generally,  to  any  constable  of 
the  county  where  the  juetioe  reaidea;  ond  it  muat  command  him 
to  BnmmoD  the  defendant  to  appear  before  the  jnetlce,  at  a  place 
specified  tbereiii.  to  answer  the  coiupliiint  oF  tbe  plHintlff  in  a 
civil  action.  Where  the  Bammona  ia  accompanied  with  an  order 
to  arrest  the  defendant,  it-^nugt  be  made  returnable  immediately 
npon  the  arrest  of  the  defendant,  within  twelve  daya  after  the 
day  when  i^  was  issued;  In  every  other  case,  it  must  be  retnm- 
able  at  a  time  therein  specified,  not  less  than  six  nor  more  than 
twelve  daya  after  the  day  when  it  was  iBBUed. 

W.,|14.  .mO. 

I  asrs.  Berries  at  anmBaona. 

Personal  aervlce  of  the  summons  must  be  made  by  deliTering 
a  W'py  thereof  to  the  defendant;  escept  where  it  is  specially  pre- 
■criiied  in  this  chapter  tbat  personal  service  niHy  be  made  by 
delivering  a  copy  to  another  person.  Where  service  of  a  anm- 
mous  ie  personal,  it  tnnst  be  made  at  least  six  days  1>efore  the 
time  of  appearance  apecified  therein;  except  where  it  ia  ac- 
companied with  an  order  of  arrest. 

M.,  I  IB.  »in'il, 

I  S879.  Id.)  upon  a  corporation. 

Where  the  defendant  to  be  served  is  a  corporation,  the  suin- 
mona  may  be  nersonally  served  npon  it.  by  deliverinK  a  copy 
thereof  to  nn  officer  or  person,  to  nbom  a  copy  o(  tbe  snmmona 
In  an  action,   brought  against  the  corporation  in  the  luprune 


court,  might  be  delivered,  aa  prescribed  Id  sectioaB  431  and  432 
of  tbis  act;  or.  to  any  director  or  trustee  of  tlie  corporation,  bf 
whatever  official  title  he  ia  called. 

Co.  rroc.,  ]  M;  L,  1S47,  ch.  *70, 1  4G  (1  Edm,  687).     ' 

I  S8SU.  [Am'd,  1900.]  Id.)  apcalal  proylalaa  Fclstlas  «o 
rnllrond  corporatlonii. 

Where  the  defendant  to  be  Rcrred  is  a  rnilroad  eor|>oratian, 
and  no  officer  thereof  resides  !□  the  county,  to  whom  a  copy  of 
the  Bumtnons  may  he  delivered,  as  prescribed  in  the  last  s^ctioD, 
it  may  be  perHunally  st-rvcd.  by  delivering  a  copy  thereof  to  ■ 
local  superintendent  of  repairs,  [reiKht  a  Rent,  agent  io  sell 
tickets,  or  Hiation  keeper  of  the  corporation,  residing  in  the 
county:  unless,  at  lea  at  thirty  days  before  it  was  ianued,  the 
corporation  lind  filed,  iu  the  office  of  the  clerk  of  I  he  county,  a 
written  Instrument,  doeiguatlnK  a  pemou  residing  in  the  county, 
npon  whom  proii'sa  to  be  insued  by  a  jiiaticc  of  the  peace  aealnst 
it.  may  be  served;  in  which  cape,  the  snramonR  may  be  person- 
ally aerved  by  deliverinK  a   copy  to  the  person   so  deaiKnated. 

UUH,ah.  2S9,  BIt,19ISBdra.  tt9]!li.ltll0,oh.  Ml.    In«ff»'Sept.1, 1900. 

I  2881.   [AiD'd,  180B.]    Id.)  relBtlnr  to  espH«  aompanleB. 

^'here  the  defendant  to  be  sorved  is  a  corporation,  association, 
partnerRhis  or  person,  doing  biiRin^ss  In  ibc.Ktnte  as  an  CTpreaa 
company  or  aa  insurance  eoni|>aiiy.  and  no  person  residea  in  the 
county  to  whom  a  copy  of  the  summona  may  be  delivered,  aa 
prescribed  iu  the  foregoing  sections  of  this  ftrtictc,  it  may  be 
personally  served  on  the  express  company  by  delivering  a  copy 
thereof  to  any  local  or  general  agent,  to  receive  freight  or  par- 
cels, roote  agent,  or  messenger  of  the  defendant,  residing  In  the 
coiinly,  and  on  any  inaurance  compauy  by  delivering  a  copy 
thereof  to  any  local  or  general  agent  of  the  defendant,  residing 
in  the  county;  unlcea,  at  least  thirty  days  before  it  was  issued, 
the  detendaut  had  fili'd,  in  the  oflice  of  Ibe  clerk  of  the  county,  a 
written  instrument,  designating  a  person  resiiling  in  the  county, 
u|)on  whom  nroces«  to  lie  issued  by  a  Jnelicc  of  Ihe  peace  against 
the  defendant,  may  be  served:  in  which  case,  the  summoua  may 
be  personally  served  by  delivering  a  copy  thereof  to  the  peraoa 
to  designated. 

L.  1S«0,  cii.  34a. 

I  2882.   Last  tivo  aecllon*  qiutliaed. 

Where  n  person  hna  been  deBlgnated,  na  prescribed  in  either 
of  the  last  two  sectiona,  and  the  deaiguntinn  has  bp*n  revoked,  or 
it  appears,  by  affidavit  or  tho_  return  of  the  constable,  to  whom 
a  summons  has  been  duly  delivered  for  service,  that  the  person 
ilesignateil  is  dead,  or  bns  censed  to  reside  within  the  county;  of 
that  he  cannot,  after  due  diligence,  be  found  within  the  conDty, 
BO  as  to  deliver  a  copy  of  the  summons  to  him;  the  original  BaiB> 
mons,  or  the  aecond  or  third  aiimmons,  issued  ns  prescribed  in  the 
neit  section,  may  be  aerved  ns  if  the  desianatlon  had  not  been 
made.  Such  a  designation  may  be  revoked  hy  n  writing,  executed 
and  filed  in  like  manner  as  required  for  the  purpose  of  making 
the  designation. 

I  2SS3.  Seeond  and  tblpd  Mmnansi  «Srct  Ihcrcof. 
Where  it  eppcara,  by  the  return  of  the  constable,  to  whom  a 
summona   Lns  lieeu  duly  delivered   for  service,   that  It  waa  not 


e.  1»,  t.  8,  ft.  1  JUSTICES'  COURTS. '      '  J;^  B88i-M 

■errpd,  for  soy  cause,  a  second  aummoiu  mar  l>^  IsBoed  by  the 

■ame  Justice,  in  the  Hatue  actioD,  witbiii  tirestf  deya  after  the 
first  iummoDH  was  iB«ae<l;  scd,  apon  the  like  return  thereof,  a 
thiTd  (tummons  may  be  isaned,  nitbio  twenty  days  after  the  sec- 
ond was  Issued.  The  second  or  the  third  Bummoue.  as  the  cose 
may  be,  relates  back  to  the  time  when  the  first  sumuione  was 
Issued;  and  ivith  respect  to  all  proceeding)*  before  actual  service, 
the  serTlce  tbereof  has  the  same  effect,  as  if  the  first  summons 
had  been  Beasonabty  Berrcd.  For  tbe  puriKise  of  issuing  a  new 
summons,  ns  prescribed  in  Ibis  section,  a  previous  summons  may 
be  returned  upon  the  aiith,  or  any  subsequent  day,  before  the 
retnra  day  thereof. 

1  S884.  Whrre  iMHie  of  defrndBnt  U  nnlcDawa. 

Where  the  plaintiff  is  ignorant  of  the  name,  or  part  of  the 
,  uame  of  a  defendant,  that  defendant  may  be  designated  iu  the 
summons,  and  In  auy  other  process  or  proceeding  In  Ihd  action,  by 
B  fictitious  name,  or  by  so  much  of  his  name  as  is  knoivn.  adding 
B  description,  idenlifyiug  the  person  intended.  The  person  so 
designated  must  tUereniran  be  regarded  as  a  defendant  In  the 
action,  and  as  sufficiently  described  therein  for  all  purpoM*. 
When  hia  name,  or  tbe  remainder  of  his  name,  becomes  known, 
the  justice,  before  nhoAi  the  action  is  pending,  must  amend  the 
proi^cdiDgs  alreadl^  taken,  by  the  insertion  of  the  true  or  full 
name,  in  place  of  the  fictitious  name,  or  part  of  a  name;  and  all 
subsequent  proceadings   must   be  taken  under  the  name  so  In- 

2  E.  B.  1T4.  I  33S  a  EAm.  ESS). 

I  288II.  Refnrii   of  ■muMoiiB. 

A  constable,  who  aerres  a  summons,  must,  at  or  before  the  time 
when  the  same  la  returnable,  make  and  deliver  to  the  justice  a 
written  return  fhcreofi  under  his  hand,  stating  the  time  when,  and 
the  manner  in  trhich.  he  served  it.  A  couslabli-  who  tnila  aeoscin- 
ably  to  serve  a  summons,  delivered  to  him  for  service,  mnst  make 
a  written  return  thereof  under  his  bond,  stating  that  it  was  not 
senred,  and  the  reason  why  he  tailed  to  serve  It, 

I  B  fl.  na,  1  la  a  Edm.  244). 
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JUSTICES'  OOUKIB. 

ABTICI.B1  snOOND. 

Appearance  of  partiee, 

"  ^f !  aiu~rd{*D~aa  lit«m  tor  In 


8m.  KSS.  Putlea  atj  appear  In  penan  or  bj  uttoriMj. 


aasi.  Plalallff  to 


1  2886.   Pnrlles  ^nr  app«r  In  peraon  of  br  ■ttoravr, 

A  party  to  un  action  before  a  justice  of  the  peace,  who  U  o(  fnll 
age,  may  appear  and  prosecute  or  defend  the  same,  in  paraoo  or 
by  nttorney,  at  hU  electioc,  nnleas  he  baa  been  judidally  de^ued 
to  be  iacompetent  to  manage  bia  affairs. 

2  R.  8.  ZSl.  II  S9  (Sd  41  12  Edm.  »8). 

I  2887.   Omardlan  ad  lltpm   (or  Infant  plalotlA 

Before  a  Bummons  la  fsBued  in  behalf  of,  or  an  Isbqc  U  jt^uecl 

without  snmmonB  by,  an  infaut  plaintllT,  the  jnBtlce  iiiimt  9i>- 
polnt  a  competent  and  reaponaible  peraon,  nomliiafeii  by  Hit'  ].-1aln- 
tiff  or  bjB  general  gaardlan,  to  appear  bb  hia  guardian  i-,;  ihi!  par- 
pose  of  the  action.  The  mitten  consent  of  the  pccc.tiii  f>>  ap- 
pointed must  be  filed  with  the  justice,  before  bis  i|>}ii)1iitmeat. 
The  guardian  bo  appointed  is  responaible  for  the  costk. 


I  3888.   Id.  I 

After  the  aervice  and  return  of  a  summons  agatBat  an  InftM 
defendant,  no  other  proceeding  sball  be  taken  in  the  nctlon  nstU 
a  person  has  been  appointed  to  appear  as  his  gunrdiati  for  the 
purpose  of  the  action.  Upon  the  nonilnatlon  of  tbe  defendant, 
the  juatLce  must  appoint  a  proper  person  for  (hot  purpose.    If  the 


defendant  dnPB  not  appear  upon  the  return  of  the 


he  neglects  or  refuses  to  nomtnnte.  the  justice  may,  on  the  appli- 
cation of  the  plaintilf,  appoint  any  proper  person  as  his  guaralan. 
The  written  consent  of  tbe  person,  so  appointed,  must  be  Bled 
witb  tbe  justice  before  bis  appointment.  The  guardian  ao  ap- 
pointed Is  not  responBlble  for  any  costs. 
Id.,  i;  4S  BDd  43. 

I  Z8S9.  'Wben  eonBtnble,  et«.,  may  not  act  >■  attorney. 

Subject  to  tbe  provisiona  of  aections  63  and  64  of  this  act,  mj 
peraon  other  llinn  the  constable  who  served  tbe  summoDs  or  the 
Tenire,  or  tbe  law  partner  or  clcrli  of  the  justice,  may  be  the  at- 
torney for  R  parly  to  an  action  before  a  Justice  of  the  peace. 

td„  I  «4;  L.  lRe4,  cb.  421  (fl  Edm.  2%). 

I  2890.  Anthorlty  of  altorncyi  bow  prOTod. 

The  attorney's  nnthorily  may  be  conferred  orally  or  in  wrltjtiff; 
but  the  jastire  shall  not  suffer  a  person  to  appear  as  an  attorney, 
nnlesB  hia  authority  is  admitted  by  the  adyersc  party,  or  prored 
by  the  affidavit  or  oral  testimony  of  himself,  or  another. 
M.,  Its, 


APPEARANCE.  §§  3891-93 

I  2891.  Flalatlfl  lo  prove  kU  eaae. 

I(  a  defendaut  fails  to  appear  and  answer,  the  plaintiff  cannot 
recover  without  pioviut;  his  case. 
a,.  Pnw.,  i  M.  rabd.  S. 
I  SS62.  Deteii«Bnt  nuiT  aB«p  to  oovproHitBei  proeeedlaKa 

Bicept  in  an  action  to  recover  a  chattel,  the  deFendant  ma7, 
upon  the  return  of  the  RnnitnonB  and  before  RnswerlnR.  Sle  witii 
the  justice  a  wrltteo  ofTer  to  allow  judgment  to  be  taken  against 
him  for  a  sum  therein  iipocilltHi,  with  coHts.  If  there  are  two  or 
more  defendantR,  anil  the  action  can  be  severed,  a  like  offer  may 
be  made  by  one  or  luore  of  the  defendants  against  whom  a  sep- 
arate judgment  maj  be  Inkeu.  If  the  plaintiff  thereupon,  before 
taking  any  other  procrpiling  in  the  action,  files  with  the  justice 
a  written  aceeptancp  of  the  offer,  the  justice  must  render  Judg- 
ment accordingly.  If  nn  acceptance  is  not  filed,  the  offer  cannot 
bp  given  in  evidence  upon  the  trial;  but.  It  the  plaintiff  fails  to  ob- 
twin  ft  more  (aTorabli»  Judgment,  lie  cannot  recover  costs  from  tlie 
time  of  the  offer,  and  must  pay  the  defendant's  costs  from  that 
timp. 

Id.,  part  ot  mbd.  IS. 

I  Sms.  JmWuij  t*  wait  one  hoar. 

Fpon  the  return  of  a  BiimmonB  duly  served,  the  juBticc  must 
wait  one  honr.  after  the  lime  specified  therein  for  its  return,  un- 
lexs  the  parties  sooner  appear. 
9  B.  S.  ISI,  I  «  (3  Bdm.  »0).  im'd. 

8«1 
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JUSTICES-  counTs. 

ARTICLB  THIRD. 

Order  of  arrest. 


btt.  2SM.  Order 


SSDO,  RBmm,     n'bcD  plslntlff  notified  mDrt  upmr. 

2900.  CoDBtaldf  U  kHp  defeDdiDt  lu  cuilodx. 

290J.  Motion  to  dlictiarge  (roni  srreM. 

SSVi.  Effoi^lDf  dlKliBrVlDederendant. 

aa«!  PrlTUesernmisrreit?"*"" 

t  2804.  Order  of  arrest)  !■>  what  ouei  It  mar  be  srantetl. 

At  the  time  when  the  EUmmoDs  ia  iBsiied,  in  an  action  specified 
In  the  next  8(?ction,  the  juetii-e  who  issues  the  BuranKins  must,  upon 
tbc  ap|>lication  of  the  plaintiff,  and  upon  compliance  by  him  wiih 
the  prorieiions  of  this  article,  grnnt  ud  order  (or  the  armt  of 
the  defeudiuit,  in  either  of  the  following  caaea: 

1.  Where  the  defendant  to  be  arrested  is  not  a  resident  of 
thp  county. 

2.  AVhcre  the  plninlitf  la  not  a  resident  of  the  county;  or,  if 
there  nre  two  or  more  [ilalntlfts,  where  ail  are  noD-residenis 
thereof. 

3.  Wliere  it  iiiipenrs  to  the  snlisfnclion  of  the  justice  by  the 
nflidiLvit  of  the  plaintiS  or  another  person,  that  Ihe  defendant  is 
shout  to  depart  from  the  county,  with  intent  not  to  return^ 
thereto. 

But  such  on  onler  cannot  be  graoted,  where  the  defendant, 
iigaiust  whom  it  is  applied  for,  is  a  female. 

2  R.   8.   228.  %  IT  (2  Edm.   214);  2  R.  B.  203,   |  ISS   (2  Gdm.  210). 
1  28VB.   Id.)  in  what  acttviu. 

An  order  of  arrest  shall  not  be  (rranted,  except  where  the  ac- 
tion Is  broiiKlit  for  one  or  more  of  the  following  causea; 

1.  To  rocoTPT  a  fine  or  penalty. 

1!.  To  recover  dnmnBcs  for  a  personal  Injury,  of  which  n  jus- 
tice of  the  pence  has  JuriKdiction;  an  Injury  to  property,  incluainx 
tbc  wrongful  taking,  detention,  or  conyerslon  of  personal  property; 
miiioonduct  or  nef^lect  In  oiliee.  or  in  a  professional  employment: 
frnud;  or  deceit.  But  this  aubdivision  does  not  apply  to  a  claim 
for  daniHfrea  in  an  action  to  rceoTcr  n  chattel. 

n.  To  recover  for  money  received,  or  to  recover  »  chatlel: 
where  it  nppenrs  that  the  money  was  receiveil.  or  that  the  chat- 
tel was  entlip«*lcd  or  fraudulently  misapplied,  by  a  public  officer, 
or  by  nn  attorney,  solicitor,  or  eoiinseilor.  or  by  an  officer  or 
agent  of  a  corporation  or  banking  association,  in  the  course  of  his 
employment:  or  by  a  factor,  agent,  broker,  or  other  person  ia  a 
fiduciary  capacity. 

SnUetllnlsd  for  L.  1831.  part  oC  It  SO  md  31   (4  Edm.  4TE). 


I  38S0.  Id.)  npoB  what  g 

l\'here  it  appears  to  the  jusliee.  by  the  affidavit  of  the  plaintiff 
or  anoMier  person,  that  a  sulfident  eause  of  action  exists,  against 
the  defendant,  and  that  (he  ense  is  within  the  provisions  of  the 
last  two  nections,  he  muet  grunt  the  order  of  arrest.  But  before 
frantlnx  it,  he  must  require  a  written  undertakiac  to  tbe  delend- 


c.19.t.3,«.»  ORDER  OP  ABRE8T.  §§2897-2901 

ant,  on  tbe  part  of  tbe  plaintiff,  with  one  or  more  auretiea,  ap- 
proved by  tbe  JDatico,  to  the  effect  that,  if  the  defendriDt  re- 
covers Judgment,  the  plaiDtiS  will  pay  all  costs  whidi  mar  be 
awarded  to  the  dfrocduut,  and  all  damages  which  he  mar  auatain 
by  reasoD  of  the  arrest,  not  exceeding  the  sum  specified  in  the 
uadertaklng  which  must  be  at  least  one  hundred  dollars. 

Babatltnled  tot  3  R,  B.  2Z1.  SSS,  pan  or  U  17  Bud  19  (3  Bdm.  ZM). 

I  SSOT.  Id.|  Its  eoBtenta. 

The  order  must  be  anhscribed  by  the  jttatlce  and  Indorsed  upon 
or  attached  to  the  summons.  It  must  bricflr  recite  tbe  ground  of 
arrest;  and  it  must  direct  the  constable,  who  servea  the  summons, 
.  to  arrest  the  defendant:  to  bring  him  forthwith  before  the  justice; 
and  to  notify  the  plaintiff  of  tbe  arrest,  if  he  can  do  so  with 
reasonable  diligence. 

J  aSM.  batr  ot  coiiBtnble. 

The  constable  must,  at  the  time  of  aerring  the  summone,  exe- 
cute the  order  of  arrest,  by  arresting  the  defendant,  and  taking 
him  forthwith  before  the  justice.  It  the  justice  is  absent,  or  un- 
able to  try  the  aelion,  the  constable  must  forthwith  take  the  de- 
fendant before  another  justice  ol  the  same  town  or  city;  who 
must  take  cognizance  of  the  action,  and  proceed  therein,  as  if  tbe 
summons  had  been  issued,  and  the  order  of  arrest  had  been 
granted  by  him. 

t  28ft9.   Retnrn.    'Wben   plnlntlB  notlfled  Miaat  appcsr. 

The  constable,  executing  the  order  of  arrest,  must  forthwith 
deiiyer  to  tbe  juslice  the  order,  and  a  written  return  thereto, 
under  his  hand,  Btating  the  manner  in  which  he  has  executed  It 
and  either  that  he  bas  notified  the  plaintiff,  or  that  he  conld  not 
do  BO,  nitb  reasonable  diligence.  If  he  returns  that  he  has  no- 
tified the  plaintiff,  the  latter  must  appear  within  one  hour  after 
the  defendant  is  brouRht  before  the  justice;  otherwise  judgment 
of  nonsuit  must  bp.  rendered  against  him. 

Id..  |2z,  im'd. 

I  XMO.  Constable  lo  beep  defeiida.mt  tn  enstodr. 

The  constable  executing  the  order,  or  another  constable,  by 
direction  of  the  justice,  must  keep  the  defendant  in  custody,  until 
be  is  discharged  by  the  order  of  the  justice,  or  judgment  ia  ren- 
dered In  his  favor;  but  the  detention  shall  not.  in  any  case,  exceed 
twelve  hours  from  the  time  when  the  defendant  is  brought  iMfore 
the  Justice;  unless,  within  that  time,  a  venire  is  issued,  or  the 
trial  of  the  action  is  commenced,  or  unless  either  is  delayed  with 
the  express  assent  of  tbe  defendant. 

I  2901.  Motion  to  disebnrtce  from  ■.rrcst. 

A  defendant,  arrested  ss  prescribed  in  this  article,  may,  ivitbont 
notice,  upon  the  appearance  of  the  plaintiff  before  the  justice,  or 
at  any  time  afterwards  before  Judgment,  upon  two  days' 
notice  given  personally  to  tbe  ptnintlfT,  or  to  bis  agent  or  attot^ 
ney  who  appeared  for  him  t>erore  the  justice,  apply  to  the  Justice 
for  an  order,  discharging  him  from  tbe  arrest.  The  application 
may  be  founded  upon  tbe  papers  upon  which  the  order  «t  arreit 


§§2902-04  JUSTICES"  COURTS.  c.J9,t.3,a.d 

wai  granted,  and  QDon  the  complnint.  if  it  han  bMn  made,    ^e 

£i8tice  itiitBt  grant  the  application,  where  it  appears  that  the  case 
not  within  the  provisions  ol  sections  2804  and  2895  or  this  an. 
The  Jnstiee  most  alBo,  upon  the  defendarit's  spplication,  grant 
an  order  discharging  him  from  arrest,  if  the  plaintiff  fails  to  take 
'oDt,  from  the  juBtice,  an  execution  upon  a  judgment  in  his  favor, 
before  the  expiration  of  one  hour  alter  be  is  entitled  thereto. 

I  SMZ.   BOect  of  dlsokarslB*  attendant. 


affect  the  jnrisdiction  of  the  justiee  ovet  the  action, 

which  mnst  proceed,  as  if  it  had  been  eommeoced  in  the  ordinary 
manner.  His  discharge  from  arrest,  after  judgment,  as  prescribed 
In  the  last  section,  does  not  a&ect  the  execution. 

I  E903.  WITen  plaintiff  rnvBt  Itriyrr  extrlnBlo  tmotm. 

Where  sn  order  of  arrest  has  bei>ti  crnnted  and  executed,  in  a 
case  specified  in  siibdlTision  third  of  section  2805  of  this  net,  the 
plaintiff  cannot  recoTcr  opon  n  defsiilt.  and  the  derendant  Is  eti- 
titli>d  to  judgment  \ipon  n  trinl,  unless  the  plaintttt  establishes  nil 
the  matters  of  fnct.  which  are  required,  bj  that  subdividon  to 
entitle  him  to  an  order  of  nrreat. 

I  S0O4.  I>rlTllPKe  from  KPrcat. 

This  article  doea  not  abridge  or  otherivise  aftect  a  prlvUeRe 
from  arrest  (rivpn  hT  law,  or  a  riiibt  of  action  for  the  breseli 
thereof.  A  privileged  person  Is  entitled  to  be  discharged  from 
arrest,  by  the  order  of  the  juslicc  before  whom  he  is  brought, 
upon  proof,  by  affidavit,  of  the  facts  eotitling  him  to  a  discharge; 
or  he  may  apply  for  and  obtain  an  order  for  his  discbarge,  as 
prescribed  la  section  561  of  this  act. 
S84 


D,g,t,ioflb,GoogIe 


c.  19, 1.  8,*.  4     ATTACHMENT  OF  PROPERTY. 

ABTIGLB  FOVKTH. 

Attaehmeni  of  property. 


3BUS.  Wirrut:  l»ir  «ieca(«i]. 

mo.  Seril<!«  of  (umnuiH  iml  mmnt  upas  defeudtnt. 

Wll.  llDilenikliii  t>r  defcDdast;  n-dellreiT  to  him. 

3812.  CUlm  b;  tblri]  penoD;  band  imd  deUnr;  Uenapoii. 


2»1S.  If  oUao  lo 


I  mOK.  In  iTkat  nctlonv,  irkrntnt  of  attaektacBt  inttT  b« 

In  an  action  brousht  botore  a  justice  of  the  peace  a  watrant 
of  eltachmeDt  acainst  the  property  of  oni?  or  more  defendant*         ( 
must  b(!  eniDted,   iiuoa  the  appticatiou  of  tLe  plaintiff,  as  pre-         I 
•cribed  !n  thia  article,  where  the  action  is  broaght  upon  a  jadg-  ' 

ment,  or  to  recover  for  oue  or  more  of  the  rollowioe  canses: 

1.  Breach  of  a  contract,  express  or  implied. 

2.  Wrongful  coiirersion  of  personal  property. 

3.  Any  other  Injury  to  iwrsonal  properly,  in  consequence  of  neg-» 
llgence,  fraud,  or  other  miaconduct. 

Snbttltnte  for  S  K.  3.  230.  pirt  o[  tl  20,  27  ana  SS  (Z  Bdm.  MB);  L.  18S1, 
cb.   SOO,  I  S4  (4  Bdm.  4T3). 

I  3»CM.  What   msBt  ■>«  aliowii  la  proeBre  ■  irappsot. 

To  entitle  the  plnintlff  to  such  a  warrnot,  he  muni  show,  hf 
affidavit,  to  the  uitisfaction  of  the  jnstice  as  rollows: 

1.  Tbal  a  suflicient  cnune  of  action  exii-ts  ngainKt  the  defendant, 
to  recoTpr  diinuijjcB  for  one  or  more  of  the  cauf^B  specified  In  th» 
last  section.  It  the  action  is  upon  a  judgment,  or  to  recoTer  for 
breach  of  a  contract,  the  affidavit  must  show  that  the  plaintiff  ia 
entitled  to  recover  a  sum  stated  therein,  over  and  above  all 
CDDnterclaims  known  to  bim. 

2.  That  the  defendant  is  either  a  foreign  corporation;  or  not  a 
resident  of  the  State;  or,  if  the  defendant  is  a  natural  person, 
and  a  resident  of  the  State,  that  be  has  departed,  or  is  about 
to  depart,  from  the  county  where  he  last  resided,  with  Intent  to 
defraud  his  creditors,  or  to  avoid  the  service  of  a  summons;  or 
keeps  himself  concealed,  with  the  like  intent;  or.  If  the  defendant 
1b  a  natural  person,  or  a  domestic  corporation,  that  be  or  It  bas 
removed,  or  is  about  to  remove,  property  from  the  county  where 
tbe  defendant,  being  a  natural  person,  last  resided,  or,  being  n 
corporation,  last  kept  Its  principal  office,  or  from  the  county  in 
which  tbe  action  ia  brought,  with  intent  to  defraud  his  or  Its  cred- 
itors; or  has  nBRigned,  disposed  of.  or  secreted,  or  Is  about  to 
assign,  dispose  of.  or  secrete,  property,  wllb  the  like  intent;  or  that 
tiie  defendant,  being  a  natural  person  of  full  age,  and  a  resident  of 
the  State,  has  been  eontinnnunly  wiihout  lUc  United  States  tor 
the  space  of  six  months  or  more,  immedi.ilel.v  before  tbe  applica- 
tion, and  either  that  he  has  not  made  a  designiition  of  a  per- 
son, upon  whom  to  serve  a  summons  in  his  bohalf,  as  prescribed 
tn  Be<nion  430  of  this  act,  or  that  service  upon  tbe  person  so 
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decicDated   cannot  be  nadi^,   with  due   diligence,   in   the   couutr 
where  the  persou  maliiiiK  the  di^iKiiEition  reaides. 

The  affidavit  must  be  liled  witb  the  justice,  when  the  warrant  ia 
graateil. 

2  It.  8.  330.  part  of  H  26.  ZI  and  ES  (2  Kdm.  21C), 

I  SBOT.  Warrul)  fonu  and  conteata  thereat. 

The  warrant  must  be  granted  by  the  justice  who  Issaea  the 
■ommouB,  ut  the  time  when  the  summonB  is  iaau^d:  and  It  must 
be  Indorsed  tliereunon,  or  nuneied  thereto.  It  must  be  aubecribed 
by  the  justice,  and  must  briefly  recito  the  ground  of  the  attach- 
ment. It  must  require  the  consfablo,  to  vrhom  the  BUiDmouH  is  de- 
livered, to  attach,  on  or  belore  a  day  specified  therein,  which  must 
be  at  least  six  days  1-cfore  tho  return  day  of  the  Bummous,  and 
safely  to  keep,  as  much  of  the  defendant's  goods  and  chattels, 
within  his  county,  as  will  satisfy  the  plaintiff's  demand,  with  the 
eoatB  and  expenses,  and  to  make  return  of  his  procecdlngB  tfaereoa 
to  the  iiistice.  at  the  time  when  the  Bunmons  is  returnable.  Tha 
amount  of  the  plaintifTs  demand  must  be  eiieclfied  In  the  warrant, 
*■  stated  in  the  oCBdaTit 

Id.,  i  10.  im-d. 

I  3008.  Vndertaklaa;. 


%M  or  more  sureties,  approved  by  the  justice,  to  the  effect  that, 
if  the  defendant  recovers  judgment,  or  the  warrant  of  attach- 
ment Is  vacated,  the  plaintiff  will  pay  all  costs  which  may  be 
awarded  to  the  defendniit,  and  all  damnKes  which  he  may  sustain 
by  reason  of  (he  ntlacliment,  not  eieceding  the  sum  specified  in 
toe  nndertaklne,  which  must  be  at  least  two  hundred  dollars;  and 
that  if  the  pinintitf  recovers  judgment,  he  w*itl  pay  to  the  de- 
fendnut  all  mone.v  received  by  him  from  property  taken  by  virtue 
of  the  warrant  of  attachment,  or  upon  any  lioncl  fclven  tnerefor, 
over  and  above  the  amount  of  the  judgmeot,  and  iutcre«t  there- 
in,. ]  29,  am'd. 

I  SeOft.  'Warpanti  how  eseeated. 

The  constable,  to  whom  the  warrant  of  attachment  Is  deliv- 
ered, must  execute  it  at  least  six  days  before  the  return  day  of 
the  Hiimmonn,  by  levying  upon  and  taking  into  his  custody  so 
much  of  the  goods  and  chattels  of  the  defendant,  not  exempt  from 
levy  and  sale  by  virtue  of  an  execution,  indttding  money  and 
bank-notes,  which  he  finds  within  his  county,  as  will  satisfy  the 

JlainlifTs  deinnnd,  with  the  coeta  and  expenses.  He  must  safc^ 
eep  the  properly  atlaehed,  to  be  disposed  of  aa  preccribed  in  IhiH 
article,  and  must  immediately  mnke  an  inventory  thereof,  stating 
therein  the  estimated  value  of  eoch  item  or  article. 

Id.,  t  31,  offl'd;  L.  1S31,  ch.  SOO.  t  SA  (*  Hldrn.  4TS), 

I  SftlO.   Scrvloc  of  ■niBBiaaB  BBd  vrarraiit  iipaii  defendiiB*. 

The  constable  must,  immediately  after  making  the  inventory, 
and  nt  least  six  days  before  the  return  day  of  the  summons, 
serve  the  punimons.  together  with  the  warrant  of  attachment 
and  Inventory,  njion  the  defendant.  Iiy  delivering  to  him  pct- 
sonally  a  copy  of  each.  If  he  can,  with  reasonable  diligence  b« 
lound  within  the  county;  or,  if  ho  cannot  be  bo  found,  by- tear- 
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Ing  a  copy  of  each,  certified  bj  the  conHtable,  at  the  Inst  place 
of  residence  of  the  derendant  in  the  county,  with  a  i>erson  of 
■Ditable  age  and  dtseretion;  or,  if  such  a  peraou  caunot  be  found 
there,  by  poetiug  it  on  the  outer  door,  and  also  deposiiiiig  an- 
other copy  in  the  nearest  poat-ofliee,  inclosed  in  n  senloft  noat- 
paid  wraiiper,  directed  to  Uie  defendant  at  his  residence;  or,  it 
the  defendant  baa  no  place  of  residence  in  the  county,  by  de- 
Uvering  it  to  the  person  in  whose  possession  the  property  at- 
tached is  found. 
2  K.  S.  aso,  I  31,  am-d  u  In  |  SOOS,  inn. 

I  2011.  VadertBklav  br  defendaiiti    re-deltTerr  to  Um. 

The  defendant,  or  bis  attorney  or  agent  in  his  bebalf  may,  at 
uiy  time  before  judfcment  is  rendered  in  the  action,  eiecntc  and 
deliver  to  the  constable  an  nndertaklng  to  the  plaintiff,  in  a  aum 
specified  therein,  at  least  twice  the  value  of  the  property  at- 
Mched,  as  stated  in  Ihe  inventory;  with  one  or  more  sureties, 
approved  by  the  constable,  or  by  the  justice  who  issued  the 
warrant;  and  to  the  effect  that,  if  judgment  is  rendered  against 
the  defendant,  and  an  execution  is  issued  thereuoon.  within  sii 
months  after  the  giving  of  the  undertaking,  the  property  attached 
■hall  be  prodi.^ced  to  satisfy  the  execntion.  Thereupon  the  con- 
Stable  mnst  re-deliver  the  property  to  the  defendant. 

la..  M  32.  34.  un-d. 

I  mi2.  Claim  by  third  penon)  bond  and  delivery  tbere- 

If  a  person,  not  a  parly  to  the  action,  claims  any  iiroperty  at- 
tached, which  is  not  reelaimert  by  the  defendant,  as  prescribed  in 
Ihc  last  section,  lie  niaj-,  at  nny  time  nfter  the  BPiiurc.  and  be- 
fore execntion  is  issned  li|K)n  n  judgment  rendered  in  llic  action. 
execute,  and  file  with  the  Justice,  a  bond  to  the  plaintiff,  with 
one  or  more  surelies.  approved  by  the  constable  or  by  the  justice; 
in  a  penalty  at  least  twice  the  ralne  of  the  oroperty  claimed;  and 
coDdttioned  that.  In  an  nelion  upon  the  bond,  to  be  commenced 
within  three  montJis  thereafter,  the  claimant  will  establish  that 
lie  was  the  general  owner  of  the  property  claimed.  n(  the  time 
of  the  seimre;  or,  if  he  faila  bo  to  do,  that  he  will  pa7  to  the 
plaintiff  the  value  thereof,  with  interest.  The  constable  must 
thereupon  deliver  the  property  claimed  to  the  claimant. 

Id.,  p>rt  of  ft  33.  34,  sm'd. 

f  391S.  Aetton  npon  liond. 
A  judgment  for  tlie  plaintiff,  in  an  action  npon  a  bond  given 
as  prescribed  in  the  inst  section,  must  award  to  him  the  vnlnc  of 
the  property  seiiied  and  delivered  to  the  claimant,  with  Interest 
thereupon  from  the  time  of  the  delivery.  Ff  the  amount  so  re- 
covered exceeds  the  amount,  which  Ihe  plaintiff  recovers,  in  (ho 
action  In  which  the  warrant  of  attacnment  was  issued,  he  U 
liable  to  the  defendant  in  that  action  for  the  excess. 

Id..  pKTt  of  H  36  *nd  3T. 

I  11914.  Wken  defeadant  maj'  |>rOBe«ate  Iioad. 
If  the  warrant  of  attachment  U  vnented  or  annulled,  the  de- 
fendant may  maintain  an  action,  u;>do  the  bond  Hpeclfied  in  the 
last  two  sections,  in  his  own  nnmti  in  the  same  manner  and  with 
the  like  effect,  as  the  plaintiff  might  have  done,  if  the  warrant 
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1    X01S.   HetnFB    of    warrant. 

The  constable  exevutiug  the  warnDt  of  attachment  must,  at 
the  time  when  and  place  where  it  is  returaable,  make  a  return 
thereto,  under  hia  hand,  itoting  all  hl»  proceedinn  theKupon. 
He  must  deliver  to  the  justice,  with  the  retnru,  each  bond  or  un- 
dertskiag  delivered  to  him,  pnrsuiiat  to  auf  o(  the  turegoiag  pro- 
visions of  this  Rrtidc,  and  a  certified  copy  ot  the  inventors'  of 
the  property  attached.  The  return  must  state  the  manner  in 
whicn  the  warrant  and  inventory  were  serred,  aud,  ir  they  were 
served  otherwise  than  by  delivering  a  copy  thereof  to  Uie  de- 
fendant personaliy,  the  reasan  therefor,  and  the  name  of  the 
Er»on  to  whom  the  copy  was  delivered,  unless  his  name  is  un- 
own  to  the  constable;  in  which  case,  the  return  mutt  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 

I  39ie.  Mutton  to  Tt>«nle  or  maaUr  waFrnnt,  rte. 

A  defendant  whoso  property  has  boon  attached,  may',  upon  the 
return  of  the  Bumniona,  apply  tothe  justice,  who  iBsned  tile  war- 
rant of  attachment,  to  vacate  or  modify  it,  or  to  Increase  the 
plaiutifTs  Kccurity.  Such  an  application  may  be  founded  upon 
the  papers  upon  which  the  warrant  was  granted;  or  upon  proof, 
by  affidavit,  on  tlie  pnrt  ot  the  defondani;  or  uix>n  both.  If  it 
is  IConoded  upon  proof  on  the  part  of  the  defendant,  it  may  be 
opliosed  by  new  proof,  by  alli<lnvit,  upon  the  part  of  the  plaintiff, 
tending  to  sustain  any  ground  for  the  attachment,  recited  in  the 
warrant,  but  no  other.  The  juHtiee  niiiy,  upon  the  return  of.  the 
summons,  or  at  any  other  time  to  which  the  action  is  adjourned, 
yacate  the  warrant  of  attachment  upon  bis  own  motion,  if  fie 
deeus  (he  papers,  upon  which  It  was  granled,  ioeufficient  to  au- 
thorize it. 

I  XOIT.  Bflect  of  -vacnltnK  ivarrniit. 

Vacating  the  warrant  of  attachment  does  not  affect  the  jurls- 
dicUon  of  the  justice  to  hear  and  determine  the  action,  where  the 
defendant  bus  apiionred  generally  in  the  action;  or  where  the 
summons  was  personally  served  upon  him:  or  where  jutlgment 
may  be  taken  againat  him,  as  being  indebted  jointly  with  an- 
other defendant,  who  has  1>eeu  thus  summoned,  or  tuts  thiu  ap- 
]>eared.  In  every  other  case,  the  juBtice,  who  vncates  a  warrant 
of  attachment  ajiBinat  the  property  of  a  defyniJaut,  must  dismiss 
the  action  as  to  him. 

I  ZS18.  Proecedtnss  irtaere  ■niBnon*  not  persomallr 
BCFTed. 

Where  the  defendant  has  not  appeared,  and  the  sammons  has 
not  been  perHounily  served  upon  hini,  and  property  of  the  defend- 
ant has  been  duly  attaehcd  by  virtue  of  a  warrant,  which  has 
not  been  vai-ated,  the  juatico  must  proceed  to  hear  and  deter- 
jnine  the  action;  but,  in  an  action  BubBpquently  brought,  the 
jndcment  is  only  presumptive  evidence  of  indebtedness,  and  the 
defendant  is  not  barrpd  from  any  eonnterelaim  against  the  plain- 
tiff. The  execnlioti.  issued  upon  a  judftnient  so  renderefl,  mnst 
require  the  conBlable  to  fintisfy  it  out  of  the  property  so  attaclwd, 
without  containing  a  direction  to  satisfy  it  out  of  any  otB^ 
property. 

:    L.  IStl,  eh,  too,  I  88  (t  BOm.  1T4), 
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!.  XiB.  Wlien  setlcD  tor  i 
aOiO.  Ptaintlff  mir  procc 


2828.  PeMlU  for  irroiv  dellnr;  by  «H»Ubla.  ' 

2»28.  CUlm  ol  titia  by  thlrd»nK>Q. 

i03\,  ProcMdlDsa  In  tbe  icdon;  icIIod  npoo  aiidcrtiUnc. 
ttaa.  Proceedlnga  when  ■nmmoiu  Dol  pemnallj  aemd. 
2033.  WbeD  actloD  Dot  iDccted  by  lallure  10  replBTy. 

,    ir  without  damagea  for  the 

■ongfa]  takine,  witbholdiug,  or  detention  thereof,  ean  be 
ought  before  a  juatice  of  the  peace  of  the  county  in  which  the 
attel  'm  fonnd,  in  a  caae,  and  aubiect  to  tbe  qualiQcatloQB,  aaeci- 
d  in  Bectlonn  1689,  1890.  1G91,  and  1692,  and  subdiTlBioiL 
reiith  of  aectiou  2862  of  this  act. 
ubstltntea  toe  Co.  Pnw.,  t  S3,  nbd.  10,  ani'ili  li.  uaO,  cb.  131,  |  4. 

SSaO.  FlBlntlit  awr  vroaMre  Fcplevln)  Kfldavl*  and 
idertKklBS. 

The  plaintifF  may,  at  the  same  time  n-hen  the  scmmons  It)  !■- 
pd.  bat  not  afterwords,  require  the  chattei  to  be  repletied,  aa 
escribed  in  this  article.  For  that  purpose,  he  must  deliver  to 
e  inatice  an  affidavit  and  an  undertaking,  eimilar,  in  all  re- 
ectr,  to  the  aOidavit  and  undertaking  required  to  be  dclirered  to 
Hheriff,  aa  prescribed  in  Bections  1605,  1697,  1699,  and  1712  of 
is  act:  except  thnt  the  anretiei  in  the  nndertakiuK  muBt  be 
proTed  by  the  juatice, 
..  1831.  cb.  »H,  II  2,  3  and  4  (2  Bdm.  ZSB^  E  Id.  134). 

a»n.  Reqvlaltlon. 
Dpon  receiving-  tbe  affidafit  and  undertaking,  the  justice  must 
florse  upon  or  attach  to  the  affidavit  a  written  reqniaition,  Bub- 
ribed  by  him,  requiring  the  constable,  to  whom  the  BumraonB 
delivered,  to  replevy  the  property  described  in  the  nffidnvit,  on 

before  a  day  specified  In  the  reqniaitLon,  which  must  be  at  least 
E  daya  before  the  return  day  of  the  aummona.  The  affidavit  aud 
quiaitiou  must  be  delivered  to  the  eontfable,  with  the  oiimmnn« 


2823.  Id.|  hovr  execated.    Servioe  of  BnmiuonB,  etc. 

The  constable  must  execute  tbe  requlsilion,  as  n  sheriff  is  re- 
tired to  execute  a  requisition,  in  an  action  brouRbt  to  recover 
chattel,  as  prescribed  in  sections  1700,  1701,  and  1702  of  this 
rt:  except  that  he  must  serve  the  auinmonB,  affidavit,  and  re- 
ilaitlon  within  the  time  and  in  tbe  manner  pr(>9cribed,  by  section 
10  of  this  act,  for  the  service  of  a  BUmnions,  warrant  of  at- 
ithment,  and  inventory, 
d..  ptrt  at  I  D. 
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I  asas>  Retarn  of  eouttable. 

The  constable  must,  ou  or  betorc  lbi>  return  iluy  of  Ihi^  «aD^ 
moue,  make  a  retaru  to  the  reauisition,  under  hia  huiiil,  staiius  all 
hifl  proceedJEKa  thereupon;  and  file  it,  with  the  nHiduvit  nurl  r^ 
QUiBition,  with  the  justice.  The  return  mutit  state  the  manner  iu 
which  the  Bummona,  nffidarit,  and  re<i"'»ili''n  were  Bened;  uud,  If 
they  were  served  otherwise  thaa  by  delivcriDg  the  requisite  copies 
to  the  defendant  peraonaJb',  the  renson  therefor,  and  the  name  of 
the  person  to  whom  the  eopies  were  delivered,  unless  his  name  Is 
unknown  to  the  constable;  la  which  case,  the  return  must  deacribe 
him  so  as  to  ideiilily  him,  as  uearly  as  maj  be. 
L.  1831,  ch.  SOO,  part  of  |  S. 

I   3034.  Ilefeiida.>t    ihbt    except    to   ■■Fctleat    praceedlnsri 

At  any  time  after  the  chattel  has  been  replevied,  and  at  least 
two  days  before  the  return  da;  of  the  Bummoos,  the  defendant, 
unless  ho  requires  n  return  of  the  chattel,  may  Hcrve  uiwu  the  ■ 
plaintiff,  or  upon  the  constable,  a  written  notice  that  he  escepts  to 
the  plaintiff's  sureties;  otherwise  he  is  deemed  to  have  waived  all 
objections  to  thorn.  If  such  n  notice  is  serveci,  the  sureties  must 
justify  upon  the  return  of  the  sunimona;  or  the  plaintiff  must  then 
give  a  now  undertakinK,  to  the  same  effect  as  the  orielna)  under- 
taking, with  other  sureties,  who  mnst  then  appear  and  Juatif;  be- 
fore tne  justice.  , 
Id.,  g  e.  aoi'd. 

f   JtOStB.     Defendant     a»T     rednlm     ohatteli     proecedlncs 

At  any  time  before  the  return  day  of  the  Hummona,  the  defend- 
ant may.  If  he  doen  vot  except  to  the  plaintiff's  duretlen,  serve  upon 
the  justice  a  notice  that  he  requires  the  return  of  the  chattel  re- 
plevied. With  the  notice  he  must  deliver  to  the  Justice  an  affi- 
davit and  undertakiiifc,  similar,  in  all  respects,  to  those  required 
to  be  given  by  a  defendant  upon  requiring  a  return  of  a  chattel, 
as  prescribed  in  Hcx^iions  1704  and  1712  of  this  ncl.  omitting  the 
provision  in  the  undertakinx,  "or  if  the  action  abates  in  conse- 
quence of  the  defendnnt's  denth."  The  enreties  in  the  undertak- 
ing must  justify  before  the  justice  upon  the  return  of  the  sum- 
nions.  It  the  plaintiff  has  stated  separately  in  his  atlidavit  the 
value  of  one  or  more  chattels  or  claesea  of  cbattels,  as  prescribed 
in  section  1697  of  this  act.  the  defendsnt  may  require  a  deilveiT 
of  part  of  the  property  replevied,  aa  prescribed  in  that  section. 
M.,  I  1. 

1  anae.  jBallltcntlaa   of  snretlea. 

Except  as  otherwise  expressly  preserilied  in  this  article,  the  ex- 
amination and  qualifications  of  the  sureties,  and  the  allowance  of 
the  undertakinp,  upon  n  juKtifieation  pursuant  to  either  of  the  laat 
two  sections,  must  he  the  Hnme  as  upon  a  justlflcBtfon  of  ball,  aa 
prescribedinBections.'>70.  5fln.  and  581  of  this  act,  anbatitutinK the 
justice  for  the  judge;  but  ntler  aiieh  allowance,  (he  undertaking 
must  be  Bled  with  the  justice.  The  constable  La  thereupon  exone- 
rated from  liability. 
Id.,  I  s. 
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I   MVT.   Wlien     nnd     lu     nhuiu    oonatabls     niniit     deliver 


If  ihe  defendant  neither  excepts  to  Ilie  nlniittiS'a  siivcties,  nor 
requires  the  return  of  a  ebattel,  within  the  tiuie  prescrlBcd  tor  that 
pUTpoBe;  or  It  he  (ttila  to  procure  the  aKowaiice  of  bU  uiiJtJtakiug; 
or  if  the  pJiilntiff,  after  the  defendant  has  escepteil  to  his  sureties, 
tluly  procures  tbe  alloivitace  o(  his  miilertnliiuz,  the  roimtiible 
must,  except  In  the  case  apedBed  in  the  nest  section  but  one,  im- 
mediately deliver  the  chattel  to  the  plaintiff.  It  the  rlnintiff. 
after  the  defendant  has  excepted  to  hia  aiiretlen,  fulls  t'>  procure 
the  nllonarice  of  bia  undertaking:  or  If  tbe  defemlnnt,  utter  he  hns 
required  the  reluru  of  the  chattel,  prociireH  the  Hilowiince  of  hia 
undertaking,  the  conslable  must  immediutely  deliver  the  chattel 
to  the  defendant. 

SutMtiUled  [or  L.  ISJI,  eh.  300,  port  of  |  T. 

I  aB2S.  rennltr  tor  TrronE-  •teliveiy  kT  ooniitnble. 

A  couatable  tvlio  dcliveis  to  either  party,  without  the  consent 
of  the  other;  a  chattel  replevied  by  him,  except  as  prescribed  iu 
the  last  seelioD,  or,  by  virtue  of  an  execution  isHUed  opon  a  Judg- 
ment in  ihe  action,  forfpits  to  thi'  party  aggrieved  the  e —     ' 


I  Z&ao.  Claim  of  title  br  third  oeraom. 

The  provislona,  regulnting  tbe  proceedings,  where  a  peraon,  not 
a  party,  clnima  jjropiTty  which  iias  hcea  replevied,  nnd  the  rights 
of  such  a  person,  and  of  the  sheriff,  as  prescribed  in  sections 
170»,  1710.  1711,  and  1712  of  Ihia  net,  apply  to  a  like  case  in  an 
action,  brought  aa  prescribed  in  this  article,  substituting  the  con- 
stable for  the  Hheriff;  exceit  that  service  of  a  notice  and  of  a 
copy  of  the  claimant's  afGdiivit,  upon  the  plnintllTs  attorney,  as 
prescribed  !n  section  1709,  must  he  made,  either  upon  the  plain- 
tiff personnlly,  or  upon  Ihe  attorney  who  apiM-ura  for  him  before 
the  luatice;  nud  that  tlie  sum  spcci&ed  in  the  undertaking,  given 
by  tbe  plaintiff  to  the  constable,  need  not  exceed,  in  any  case, 
three  hundred  dollars. 

Id.,  g  a.   ti«e  Co.  pkh.,  I  zia. 

I  &03O.  DcfendBDt  mar  denaad  JadsmcBt  (or  retara. 

Where  a  chattel  has  been  replevied,  and  the  defendant  has  not 
required  the  return  thereof,  pending  the  action,  as  prescribed  in 
the  torcBoing  Bcclions  of  Ihia  article,  he  may  in  his  answer, 
demand  Judgment  for  the  return  thereof,  eithpr  with  or  wltbont 
damages  for  the  taking,  withholding,  or  detention. 

Id.,  I  11. 

I  S931.  Proeeedluss  In  tkr  aetlOM)  notion  upon  ander- 
tklclns. 

Section  1373.  section  1731.  e:(elnding  subdivision  flrat  thereof, 
ftDd  sections  1722.  1720.  1730.  17.12,  173.'!.  1734,  and  1735  of  this 
act,  sobstltnting  the  constable  for  tbe  sheriff,  apply  to  the  pM^ 
ceedings  In  an  action  In  a  justice's  oourt  to  recover  n  chattel,  and 
to  an  action  aitalnrt  the  nnretien  In  an  nndertakine  given  therein, 
except  as  otherwise  specially  prescribed  in  this  chapter. 

BDbrtUnted  IDr  M.,  |  10. 
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1    aitS2.     Pravc*aii»a     mhea     ■■  Mimosa     sot     p«FiM>mKllr 

Where  the  defendant  does  not  appear,  and  the  summoDi  haa  not 
been  peraoDall;  aerred  npoa  him,  and  a  chattel,  or  part  of  a 
diattel,  to  reooTer  which  the  action  ia  brousht,  hoe  been  replevied, 
find  the  [iroceedineH  thcrcnpoa  have  been  duly  taken,  as  pre- 
scribed in  this  nrlicie;  the  justice  must  proceed  to  hear  and  de- 
termine the  actiuii,  with  respect  to  that  chattel  or  part  of  a 
chattfl;  or,  it  the  action  !s  brought  to  recover  two  or  more  chat- 
tels, with  reapect  to  those  which  have  been  replevied:  In  lllie 
manner  and  with  lilie  eCect  as  U  the  sommoiu  had  been  penouallr 

..  1S31.  ch.  MO,  f  12,  (Bi'd. 
t  99S3.  'WlieB  nctlou  mot  mSeoteA  br  fmllore  to  replcrr- 

Where  the  eummona  hoa  been  personallj  served  upon  the  de- 
fendant, or  where  he  appears,  the  jnstice  mast  proceed  to  heat 
and  determine  the  action,  although  the  plaintiH  has  not  required 
the  chattel  to  be  replevied,  or  the  constable  has  not  been  able 
to  replevy  it. 


D,g,t,ioflb,GoOglc 


PLEADINGS. 


S.  CDDntercrlBliiu, 


oonlereSjni.  * 


I.  EllHtotfa 

1.  When  lltlB 

'    Pleidtnn 

pHcahle. 


LEillon  on  piBliit 
lloD.      tInderUl 


I  3034.  tAm-d,  lMft3.]    Wk«s  iBsae  to  be  Joined. 

At  the  place,  aad  within  one  hour  aftt^r  the  time,  speciGed  In  the 
Bunimcine  for  the  rptiirn  tiiorool;  or,  wbt^rp  nn  onler  of  arrpBt  is 
routed  nnd  executed,  wltliin  twelve  houis  ntlir  tlie  ilufendnnt  is 
broui^ht  before  the  justice;  or,  ivhero  iio  siimniona  is  i»Hued,  nt 
the  time  n-hen  the  ])nrticB  Toliintnrily  appear  to  join  Issue,  the 
pleadings  of  the  parties  must  be  made,  and  issne  nmnt  be  joined. 
Where  l>oth  parlies  appear  upon  the  return  of  the  sunimoiis,  sn 
issue  must  be  joined  before  an  odjoummcnt  is  liad,  except  when 
the  defent]aut  refuses  or  neelects 'to  pteail.  Where  nn  issue  of 
fact  or  an  issue  of  law  is  Joined  in  a  justice's  court,  or  before  a 
justice  of  the  pence  in  the  cilr  of  Brooklyn,  or  in  any  of  the 
towna  in  the  countr  of  Kln^s,  in  which  the  judgment  demanded 
by  either  parly  in  his  plendings  exceeds  the  sum  of  ooe  bandred 
dollars:  or,  when  in  an  action  to  recover  a  chattel  or  cliatleli'. 


the  value  of  which  as  fixed  by  either  party  in  his  plendings  o 
davits  exceeds   one  hundreif  dolinrs,   the  defendant   may,   nftfr 
Issue  joined  and  before  an  adjournment  is  granted  upon  bis  appli- 


cation, npply  to  the  justice  before  whom  the  action  is  brouKht  for 
an  order  removing  the  action  into  the  county  court  of  the 
county  of  Kings.  Such  an  order  must  be  granteil  upon 
the  defendant  filing  with  the  justice  an  undertaking  in 
a  sum  fixed  by  the  justice,  not  exceeding  twice  the  amount 
of  the  dnmapes  claimed  or  twice  the  value  of  the  cliatlel 
or  of  all  the  chattels  claimed,  as  stated  in  the  pleading  or 
aRidavilB.  wilh  one  or  more  anrelii's.  approved  by  the  justice,  to 
the  effect  that  the  defendnnt  will  )>iif  to  the  ptnintiff  the  amount 
of  any  Judgment,  including  costs.  Ibnt  may  be  recovereil  against 
him  in  the  county  court  in  the  action  so  removed.  From  the  time 
of  the  granting  of  the  order  tUe  county  court  of  Kings  county  has 
eottnizance  of  the  ncfion.  and  the  same  shall  be  tried  and  deter- 
mined by  said  county  court  as  i'  originally  brought  therein.  The 
84« 
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juatice  must  forthwith  deliver  to  tlio  clerk  ot  the  conntr  court  all 
proceas^a,  pleadin^H  and  other  papers  in  the  action  which  must 
be  filed,  entered  and  recorded,  as  the  case  rcguirea,  in  the  latter 
office.  Costa  in  an  aelion  so  removed  shall  l>e  the  same  as  In  ttn 
original  actiou  couimeaced  ia  said  conntr  court. 

L.  issa,  di.  S80. 

I  2938.  PleadlDiH. 

The  pleadings  in  a  justice's  court  are; 

1.  The  plaintiff's  complaint. 

2.  The  defendant's  answer. 

3.  The  dcfendiiDt's  demurrer  to  the  complaint,  or  to  one  or  motv 
diatinct  caiisi^a  of  action,  separatelr  stated  therein. 

4.  The  i>lHintiir'B  demurrer  to  oue  or  more  counterclaims  stAted 
In  the  auswer. 

Co.  Prop,.  I  M,  aabd.  1. 


1  a  plain  and  direct  manner. 


g  &98T.  Wkat  cuaea  ot  Bellon  nar  be  Joined. 

The  plaintiR  may  unite,  in  the  same  complaint,  two  or  mor* 
causen  of  Hction,  where  tney  all  arise  OHt  of: 

1.  The  same  transaction,  or  transactions  connected  with  the 
Bame  subject  of  aelion;  or 

2.  ('otitracf,  e\iirer.s  or  implied;  or 

3.  IVrsonni  injiiiies.  and  injuries  to  properly,  or  either. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all 
the  causes  of  nclioii  so  united  belong  to  one  of  the  foretroinc  snb- 
divialons  of  this  sectiou;  that  (hi-F  are  consistent  with  each  other; 
that  they  rcgiiire  the  tuimc  juditmeal;  and,  except  as  otherwise 
yrescrilied  by  low,  that  (liry  nffi'Ct  nil  the  parties.  Where  a  ciinae 
o(  action,  for  which  a  defendant  micht  be  arrested,  is  united 
with  a  cause  of  action,  for  wliich  he  cannot  be  arrested,  an  execn- 
tioD  asainst  the  person  of  the  defendant  cannot  be  issued  upon 
the  judgment, 

I  ZtmS.  Anawer. 

The  answer  iniiy  contain  a  general  denial  ot  each  allegation  ot 

the  crimplniiit.  or  a  specific  denial  of  one  or  more  ot  the  material 
alleeiitions  thereof.  It  ma^  uiso  s<'t  forth,  in  a  plain  and  direct 
manner,  new  matter,  constituting  one  or  mure  defences  or  coun- 


I  aeSO.  Demwrer. 

In  a  case  specified  in  nuhdiTinioQ  third  or  fonrth  of  section  2936 
of  this  act,  a  party  may  demur  (o  the  plendinft  of  the  udverMl 
party,  or.  if  it  is  a  eompinint,  to  one  or  more  distinct  and  aeparate 
causi's  of  actiou,  where  it  is  not  wnfliciently  explicit  to  be  nnder- 
■liiodl  or  where  it  doen  not  state  fneta  BuDieient  to  constitnte  a 
cauae  of  action,  or  counterrlnim.  ns  the  case  mny  be.  If  the  court 
deems  the  demurrer  well  foiinded.  i(  mnft  permit  the  pleading  to 
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If  the  coart  deeins  the  demurrer  not  ivell  founded,  it  must  permit 
the  party  making  it  to  plead  over,  at  bis  cli^ctiou. 

Go.  rmc.,  I  M,  inbd.  «  lod  T. 

I  aMO.  Geneml  fbIcb  of  itleadlnic. 

A  pleading,  except  08  otiierniee  prescribed  In  eeetlon  2061  of 
this  act,  ma;  be  oral  oc  written.  If  it  ia  oral,  tlie  Butetauco 
thereof  must  be  entered  by  the  justice  in  his  docket-i>ook:  if  it  ia' 
written,  it  must  be  filed  bj  him,  and  a  reference  to  It  made  in 
bis  docket-boot.  A  plcadinB  is  not  required  to  ije  in  nnr  par- 
ticular form;  bnt  it  must  be  bo  eipressed,  as  to  enable  a  pt-raon 
of  commoD  understanding  to  know  what  ia  intended. 

I  3M1.  AcGOBBt,  or  iBiitFBBieBt  tor  itiiTBient  of  iBaB«]r. 

For  the  piinxifie  (rf  scttinE  forth  a  cnuse  of  action,  defence,  or 
counterclaim,  founded  upon  on  account,  or  upon  nn  instrument  for 
the  payment  of  money  only,  it  is  sufticipnt  for  the  parly  to  deilTer 
the  inatrument,  or  a  copy  of  the  account  to  the  court,  and  to  state 
that  there  ia  due  to  liiiQ  thereupon,  from  the  adverae  party,  > 
spociRed  sum,  which  he  cloimB  to  recover  or  to  act  off. 

M.,  nbd,  •. 

I  2»42.  Court  mny  reavire  ifema  to  be  exhibited. 

The  court  may.  u^n  the  request  of  either  purty,  made  when 
lisne  ia  joined,  require  the  adTenie  party  to  exhibit  his  acconnt 
or  demand,  or  to  Blale  the  nature  thi'reof.  as  fnr  as  it  is  ■»  bin 

SQwer  BO  to  do,  at  that  or  another  specifii'd  time:  and  In  cnae  of  his 
efnnit,  it  may  preclude  him  from  giving  evtdeuce  of  Buch  parts 
thereof,  as  have  not  been  bo  exhibited  or  stnted. 

i  2M3.  iBinuitrFliil  varlsnee  to  be  dlirei^Brded. 

A  variance,  between  an  allegation  in  a  plending  and  the  proof, 
must  bo  disregarded  as  immnlerlBl.  unless  the  court  is  satisGed 
that  the  adverse  parly  haa  been  miated  thereby,  to  his  prejudice. 

Id..  idM.  10. 

I  aB«4.  AnaeadmcBt  at  pleBdtBVa. 

The  court  mnat,  upon  application,  allow  a  pleading  to  be 
•■wnded,  at  any  time  before  llie  trial,  or  during  the  trial,  or  upon 
appral,  if  sulistaiitial  justice  will  be  promoted  thereby.  Whore  a 
party  amends  his  pleading  after  joinder  of  issue,  or  pleads  over 
upon  the  decision  of  a  demurrer,  ami  it  is  undi'  to  appcnr  to  the 
aatisfaetion  of  the  court,  by^  oath,  that  an  adjournment  is  neces- 
sary to  tlic  ndvcTBP  party,  in  conaeiiiience  of  the  amendment  or 
pleading  over,  an  adjournment  must  be  granted.  The  court  may 
also,  in  its  discretion,  require.  a«  a  condition  of  allowing  an 
amendment,  the  payment  of  costs  to  the  adverse  party. 

in.,    nbd.    11. 

{  a»t8.  CooBtcrclaJmB. 

Sectlona  501  and  502  of  this  art  apply  to  a  counterclaim  in  an 

action  brought  in  a  justice's  court:  except  that  such  r   * — 

claim  cannot  be  Interposed,  nnlem  ft  Is  of  such  a  — '" 
jnsiIce'B  court  has  jariadiction  of  a  cause  i' 

Substltntti  for  3  R.  S.  23«,  i  «)  (2  Edm.  KO.  SSI), 
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I  ae«a.  id.)  *rhere  exeeator  or  trnstee  Is  a.  partr. 

Sections  SOS  and  50C  of  tliia  act  apply  to  a  couulerdaim  in  na 
ftctioQ  against  a  person  supd  in  a  rGiireseiitativi.-  capiicilf,  or  in 
favor  of  an  executor  or  nd m in ial rotor,  except  that  tte  defendnut 
cannot  take  judgment  against  the  plaintiff,  upon  a  couutcrcluim, 
for  a  BUm  exceeding  tn-o  hundred  doilara. 
I  B.  8.  214.  H  H  iDd  H. 

i  aMT.  Coniieiineace  of  nasleot  to  plead  eoaaterclalat. 

Where  the  defendant,  in  au  action  to  recover  dauagea  npon  or 
for  brvncb  of  a  contract,  neglects  to  interpose  a  couuterclaipo,  con- 
aistlnic  of  n  causo  of  nt'tion  in  his  favor  to  recover  damages  for 
a  like  cause,  wliich  might  have  been  allowed  to  him  upon  the 
trial  of  the  action,  he,  and  every  person  deriving  title  tlitri'lo 
through  or  from  him,  are  forever  thereafter  precluded  from  main- 
taining an  action  to  recover  the  aame,  or  auj  part  l^reol. 
u.,  I  ST. 

I  9»48.  The  l»t  seetlvB  voallacd. 

But  the  prohibition  contained  In  the  last  section  does  not  ex- 
tend to  either  of  the  following  cases: 

1.  Whire  the  nmount  of  ttie  coimterciaini  is  two  bnndred  dol- 
lars more  than  the  judgment  n-hich  the  plaintiSf  recovers. 

2.  Where  the  couulerciaini  consists  of  a  judgment,  rendered  be- 
llore  the  commencement  of  the  action,  in  n-hich  it  might  have 
beCTi  interposed, 

3.  Where  the  counlerclnini  consists  of  a  claim  for  unliquidated 
damagcH. 

4.  WhiTo  tlie 
other  ai:lioQ  wa 
monced. 

5.  Where  judgment  is  taken  against  the  defendant,  without  per- 
•onal  service  of  the  summons  upon  him,  or  an  appearance  by 
bim. 

Id.,  i  68.  iin'd;  L.  JS10,  cb.  3IT  <E  Edm,  !B2). 

I  2ft4».  JadKi 

Where  a  con __   ,    . _., , 

tiff's  demand,  the  judgment  must  be  in  favor  of  the  defendant. 
Where  It  is  Ipas  than  the  plaintifTs  demnnil.  the  pIsintiFf  must 
bnve  jiidempnt  for  the  residue  only.  Where  it  exceeds  the  plalu- 
UCTa  demand,  the  defeuilant  mnst  have  judgment  for  the  excess,  or 
so  much  thereof  as  is  due  from  the  pliiinlifT.  unless  it  Is  moT9 
than  the  sum  of  two  hnodred  dollars.  If  it  is  more  than  tivo  hun- 
dred dollnrs,  or  if.  no  luirt  of  it  la  dnc  from  the  plaititil^  tbe  Ju»- 
tice  must,  at  the  election  of  the  defendant,  either: 

1.  Set  olT  Fo  much  of  the  counlerclnini  an  is  enfllcient  to  aat- 
isfy  the  plalnliffs  demand,  and  render  judgment  for  the  defendant 
for  his  coHtH;  in  which  case,  Ibc  deft-udant  may  nuiintain  on  ae- 

2.  Bender  a  judgment  of  discontinuance  with  costs;  In  which 
cnKp.  the  defendant  may  thereafter  maintain  an  action  for  the 
whole. 

Where  pnrt  of  the  esi^ss  is  not  (Ine  from  the  plaintiff,  the  Judg- 
ment dofs  not  pi-ejuifire  the  defendant's  right  to  recover,  from 
another  person,  so  much  thereof  ns  the  judgment  doe*  DOt  caocri. 

la.,  H  S2,  U.  SDd  part  of  |  SS 


c.  le,  I.  a  ANSWER  OP  TITLE.  §g  2950-65 

1  2950.  JndrB«>t  vrben  aceooBtH   exceed  9400. 

Wlierp.  opoD  the  trini  ot  au  action,  the  sum  total  of  the 
accounts  of  both  parties,  proved  to  the  satislaction  of  the  jua- 
lice.  exceeds  four  hundred  dollars,  judgment  of  diBcautlnUHoce 
must  be  rendered  against  the  plaintiff,  with  coats. 

2  R.  8.  2W,  )  M. 

I  a»Sl.  Anancr  of  title. 

The  defendant  may,  either  with  or  without  other  matter  of 
defence,  set  forth  in  nil  answer  facte,  sliowlng  that  the  title  to 
real  jiropert;  will  come  in  qaeslioD.  Such  au  answer  must  be 
In  writing;  and  it  mnst  be  signed  by  the  defendant,  or  hia  attor- 
ney or  agent,  and  delivered  to  the  jostlce.  The  iustlee  must, 
thereupon,  countersign  the  answer,  and  dtllvor  it  to  the  plaintiff. 

Co.  Pnw.,  i  K. 

I  2902.  UudertBkliiK  tlaercnpon. 

In  the  case  specified  In.  the  lost  section,  the  defendant  must 
also  deliTer  to  the  justice,  with  the  answer,  a  written  undertaking, 
eiecuted  by  one  or  more  sureties,  approved  by  the  justice;  to 
the  effect  that,  It  the  piaiotiff,  within  twenty  days  thereafter, 
deposits  with  the  justice  a  summona  and  complaint  ia  a  new 
action,  for  the  same  cause,  to  lie  brought  in  the  proppr  court,  ea 
prescribed  in  the  next  section,  the  defendant  will,  within  twenty 
days  after  the  deposit,  k>tc  a  written  admission  of  the  service 
thereof.  Where  the  defendant  was  arrested  In  the  action  hefoie 
the  justice,  the  undertakine  must  further  provide,  that  he  will, 
at  all  times,  reuder  himself  nmenable  to  any  mnndate,  which 
may  be  issued  to  enforce  a  final  judgment  In  the  action  »o  to  be 
brought.  If  the  defendant  fails  to  comply  with  the  Dndertahing. 
the  sureties  are  liable  thereupon,  to  an  amount  not  excerdine 
two  hundred  dollars. 

W..  WH  ot  I  M.  »m'd. 

I  2»a 

Thee ..    ._ _  _.   ..    .„ 

in  tlic  last  Kcctiou,  is  the  supreme  court,  or  the  county  court  ot 
the  justice's  counly,  at  the  plaintiff's  election;  except  that, 
where  the  justice  is  a  jUHtice  of  the  peace  of  the  cily  of  Buffalo, 
it  is  the  superior  court  ot  Buffalo. 

Id..  I  to. 

I  30S4.  Wben  acttoa  lietarc  Jaii'Ice  to  be  diBettallnned. 

Upon  the  delivery  of  the  undertaking  to  the  justice,  the  action 
before  him  Is  discontinued,  and  each  party  must  p.i.v  1iiBj>wii 
costs.  The  costs  so  paid  by  either  party  munt  be  nllun  e<l  to  him, 
if  he  recovers  costs  In  the  new  action,  to  be  brought  hh  presicribeil 
in  the  last  two  sections.  If  the  plaintiff  fails  to  deposit  with 
the  justice  a  summons  and  complaint  En  the  new  action,  heforp 
the  expiration  of  twenty  days  after  the  delivery  ot  the  under- 
taking, the  defendant  may  maintain  an  action  against  the  plaintiff 
•    to  recover  his  costs  before  the  justice. 

M..  I  SI. 

I  29S5.  BKeet  of  fnllnre  to  Klve  andertalclDK. 

If  the  nndertakijig  la  not  delivered  to  the  Justice,  he  has  juris- 
diction of  the  action,  nnd  must  proceed  therein;  and  the  defendant 
Is  precluded,  In  his  defence,  from  drawing  the  title  in  question. 
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I  29Se.  WkeB  title  BOm«  la  «ii»tlOB  ttu  pI*1uU<Fb  ottb 
•koirlnc. 

If,  howcTcr,  it  appears,  npoo  the  trial,  from  tlie  plulutiffe  own 
■bowing,  tliat  tlie  title  to  real  property  ig  in  Question,  and  the 
title  is  disputed  by  tlie  defendant,  the  justice  must  dismiss  the 
complaiDt,  with  costs,  and  render  judgment  against  the  plsiutiS 
accordingly. 

Co.  Froc..  I  S9. 

I  3807.  FleBdiBKB  la  aew  aettaa.  DaderUIUBK  bel«r« 
Jaatloe,  irli«B  applicable. 

In  the  new  action,  to  be  brought  after  an  actioD  before  a  Jub- 
tlcc  is  discDutinued,  by  the  delivery  of  an  answer  and  an  under- 
takinK,  os  prescribed  in  the  last  six  sections  of  this  act,  the 
plaintiff  must  complain  for  the  same  cause  of  action  ouly.  u|>od 
which  he  relied  before  the  justice;  and  Uie  defendant's  anawet 
must  set  up  the  same  defence  only,  which  he  made  before  the 
justice.    If   the   action   is   to   recover   a   chattel,   which   was   re- 

filevied  in  (he  justice's  court,  each  undertaltinK,  given  in  th« 
uBtice's  court,  continues  to  be  valid  In,  and  is  applicable  to,  ths 

Id.,  g  00. 

I  2DBS.  Answer  of  title  ■■  to  oae  ot  aevera.!  oaoBC*  of 

Where,  In  an  action  before  a  justice,  the  plaintiff  has  two  or 
more  causes  of  action,  and  the  dcfeuce,  that  the  title  to  real 
property  will  come  in  question,  is  interposed  as  to  one  or  more, 
but  not  ae  to  all  of  them;  the  defendant  may  deliver  an  answer 
and  undertaking  as  prescribed  in  sections  2951  and  2952  Of 
thin  act,  with  respect  to  the  cause  or  cauxes  of  action  only.  In 
which  title  will  bo  come  in  question.  Whereupon  .the  jiisllce 
must  discontinne  the  action  aa  to  those  cansea  of  action  onV;  the 
plaintiff  may  commence  a  new  action  therefor  in  the  proper 
court;  and  the  original  action  must  proceed  as  to  the  other  causes. 
Id.,  part  of  f  «9. 


D,g,t,ioflb,GClOglc 


1.  18,  t.  4.  a.  1  ADJOURNMENTa  §§  8969-61 

TITUS  IT. 
PrDC««cUngs  betwefm  Ute  joindsr  of  lmus  uid  the  tiiml. 
Aitlds  1.  AdjoDiiiiscnu. 

8.  ComiDUBlOB  to  Uke  teBIlmonr. 

ARTIOLB  FIRST. 

Adjoummen  ta. 

Bee,  £9S9.  AdJoniDineDt   by   Joatlce. 


3068.  Adjounuuesl    oat   to   exceed    oliMir   dan. 

I  XBSB.  AdJonPBinenI  br  Jnatlec. 

At  the  time  of  the  return  ot  a  sumiaona,  or  of  the  joinder  of 
ISBUe  withont  procesB,  but  at  no  other  time,  the  juBtice  may,  in 
his  discretion  aud  upon  his  owu  motion,  adjourn  the  triai  of  the 
action  not  more  than  eight  days,  unless  the  defendant  bns  been 
arrested;  Id  whiijb  cnte,  no  such  adjournment  shall  be. made. 
a  a.,  s.  23S,  i)  er,  «8  (2  Edm.  ha}. 


i  2960.  AdlaarBDieBt  on  svvllcatlon  of  pUlntlB. 

At  the  time  of  the  tetuni  of  a  summons,  or  of  the  joinder  of 
Issue  withont  proceBs,  the  justim  must,  upon  the  application 
of  the  plaintiff,  udjoum  tlie-triai  of  the  nctiou,  not  more  than 
eifcht  days,  to  a  titne  fixed  by  the  jiistice.  But  such  nn  adjourn- 
ment shall  not  be  granted  unless  the  plaintifT  or  his  attorney,  If 
reqnired  by  the  defendant,  makes  oath  that  the  plaiutiCF  cannot, 
for  want  of  some  material  testimony  or  wltuesB,  specified  by 
him,  safely  proceed  to  trial. 

Id.,  vitt  or  ii  ae  >ad  to  (S  edm.  2S4,  £55}. 

I  3901.  AdJonrBMent  on  application  ot  dpfendBUt. 

At  the  time  of  the  joinder  of  issue,  the  justice  must,  upon  the 
applicatiuti  of  the  defendant,  adjourn  the  trial  of  the  action, 
upon  bis  complying  with  the  following  requirements: 

1.  The  defendant  or  hiu  attorney  musi,  it  required  by  the 
plaintiff,  or  by  the  juatiee,  make  oath  that  he  verily  believes 
that  the  defendant  lias  a  good  defence  to  the  action,  and  that 
be  cannot  safely  proceed  to  trial,  tor  want  uf  some  material 
testimony  or  witness,  specified  by  him. 

2.  If  reqnired  by  the  plaintiff,  and  the  defendant  has  not  been 
arrested  in  the  action,  an  underlnkinB  must  be  given  to  the 
plaintiff  in  behalf  of  the  defendant,  as  preHcribed  in  the  nest 
section.  But  such  an  undertaking  need  not  be  eiven,  where  the 
action  is  to  recover  a  chattel, 

Sueh  an  adjoumment  must  be  foe  such  a  reasonable  time, 
fixed  by  the  justice,  as  will  enable  the  defendant  to  procnre  tb« 
testimony  or  witness. 

Id,,  H  "  *M  TO. 
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I   ZBSa.   Id.)   andertakiBV  theveapon.. 

Tho  undertakiDg  prescribed  in  the  last  section  must  be  eiecated 
by  oae  or  more  sureties,  approTed  b;  tbe  jUBtice;  and  muK  bo 
(o  the  effect  that,  if  ttie  plalutilf  recovers  judgment  ia  the  action: 
and  it,  before  ttie  expirulioD  of  ten  days  after  the  plaintiff 
becomes  entiticd  to  an  c>:eeation  upon  tne  judgment,  the  de~ 
feudaut   removes,   secretes,   nssigiis,   or  in   any   way  disixjses  o( 


family,   and   if  an  execution    upon   the  judgment  is  returned 
wholly   OF   pnrtir    uuHatiefied;    the   surcltes   will,    upon   demand, 

pay  to  the  plaintiff  tlie  sum  due  upon  the  judgment. 

L.    1S31,    m.    300.    I  40  <4  Edu.   474). 

)  aaoa.  UndertalctBC  l«  npocare  dlaeliBFBe  of  detCBdaBt 
from  cnatodr. 

Whpre  the  defendant  has  been  arrested,  the  trial  must  be 
adjourned  upon  his  oppticalion.  upon  the  same  terms,  and  iu 
the  same  manner,  as  nbere  be  has  not  been  arrested;  except  that 
the  undertaking  prescribed  in  the  last  section  need  not  bei 
given.  A  defendant,  who  procures  such  an  adjournment,  must 
continue,  during  tbe  time  o(  adjuurnment.  iu  the  custody  of 
tbe  constable;  unless  he  glTcs  nn  nnderlnking  to  tlic  nlitiatiff, 
with  one  or  more  sureties,  apiiroved  by  (he  justice,  to  the  effect 
that,  if  the  plaintilT  recoTora  judiiment  in  the  action;  and  If  an 
execution  ia  iHsiied  Ih<'reu|>on  against  the  person  of  the  defendant. 
within  ten  days  after  the  plaintiff  Is  entitled  to  the  aame;  and 
if  a  return  is  made  thereto,  on  or  after  the  return  day  thei«of, 
that  the  defendant  cannot  be  found;  the  suretieR  ivill  pay  to  the 
pininliff  tbe  amount  due  upon  the  judgment.  If  snch  an  tinder- 
tNking  Is  given,  the  defendnnt  must  be  discharged  from  custody. 

2  a.  8.  £».  240.  iHit  of  II  Tl.  n  sDd  10  (S  Edm.  SB). 

I  1»M.  Wben  defendant  to  be  dlHclinrBvd. 

It  the  trial  of  nn  notion,  in  tvhieh  the  defendant  hna  been 
nrreated.  la  Bdjourn<-d  with  the  consent  of  both  parties,  or  upon 
the  npplicatioD  of  the  pliiintiff.  the  defendnnt  must  be  discharged 
from  custody. 

IJ.,  I  T!. 

}  aaOK.  SabseqBeBt  ndJoarniDenta. 
The  juslii'c  mUBt,  upon  the  application  of  tbe  defendant, 
gmnt  n  aeeond  or  Kulwi^quent  adjournment  of  the  trial  of  the 
action,  uiton  the  defeildant's  giving  security,  if  required,  as 
prexcrilMHl  iu  the  fore^'iliig  provisions  of  this-article,  n'bere  he 
applies  for  a  Erst  adjournment;  and  upon  his  proving,  by  his  own 
oiilli  or  oiherwlse,  lo  the  anlisfaction  of  the  justice,  that  he 
cannot  stifvly  proceed  to  trial  for  wnnf  of  some  nisferlnl  teBfl- 
niony  or  wilness;  nnd  that  he  lins  nsed  due  dilictenee  lo  obtain 
the  testimony  or  witness.  Ilut  if  the  defendnnt  has  eiven  an 
nnderlnking  urmn  a  fnrnier  adjoumnieiit.  «  new  undertaking  reeil 
not  he  given,  unless  It  is  rpqulred  by  the  justice,  or  by  the  sure- 
ties in  tbe  former  undertaking, 

M..  t  TS. 

I    2069.    JMBtlce    nnr    Impoae    condltlona    npon    adjonrn- 
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Is  a  non-resident  of  the  county,  the  Justice  may,  in  lus  diicretlon, 
upon  the  plaintiffB  application,  direct  that  any  witncBs  on  the 
port  of  the  plaintiff,  who  is  In  attendance,  be  then  eiamined 
nuder  oath  before  the  iusllce.  Thereupon  the  testimony  o(  thS 
witness  mnst  be  reduced  to  writing,  eortifiod  by  the  jaatice,  and 
retained  by  him;  to  be  read  upon  the  trial,  wittt  the  same  effe<:t, 
and  Bobject  to  the  same  objections,  as  if  it  was  then  sivea  oritlty 
by  the  witness. 


I  SHMT.  AdJaiiFBni.iit  wk«n  -wrmrrmmt  to  attaela  Kbseaf  w'f 

Where,  upon  a  trial,  a  warrant  oi  attachment  ib  iBsned  to  com- 
pel the  attendance  of  a  witness,  who  has  failed  to  aimear  in 
obedience  to  a  subpoena,  the  jusllce  may,  la  his  discretion,  ad* 
Joum  the  trial,  for  auch  a  time  bb  he  deems  necessary  for  tbt 
returu  of  the  warrant,  not  exceeding  five  days. 

I  2868.  AdJonriiBieBt  mat  tm  Heced  alaety  day*. 

The  trial  of  un  action  shall  not  l>c  adjourned  to  a  time  beyond 
ninety  days  from  the  Joinder  of  isEiie,  without  the  consent  of  tioth 
parties,  except  in  one  of  the  foUowinB  cases; 

-  1.  Where  a  venire  hns  been  duly  issued,  but  a  Jury  has  not 
been  procured,  so  that  it  Is  tipccEsary  to  issue  a  new  Tenire.  or 
to  summon  one  or  more  talesmen,  the  trial  may  be  adjourned,. 
not  more  than  two  days  beyond  the  ninety  days.  In.  order  to 
enable  the  Jury  to  be  procured. 

2.  Where  a  jury  has  not  l>eeu  able  to  agree  upon  a  verdict, 
and  is  discharged,  the  trial  mny  be  adjourned  a  sulBclent  time 
1>eyond  the  ninety  days,  to  enable  a  new  Jury  to  be  procured,  as 
prescribed  in  title  liflh  of  this  chapter. 

3.  Where  n  warrnnt  of  attachment  has  been  issued  to  compel 
the  attendance  of  a  witness,  as  prescribed  in  the  last  section,  or 
a  warrant  has  been  idsiJed  to  commit  a  recusant  wltnciiB,  as  pre- 
scribed in  title  fifth  of  this  chspter,  an  adjournment  made  there- 
upon, as  prescribed  by  law,  Is  not  deemed  a  port  Ol  the  ninety 

>M  3  B.  U.  3S6.  MO,  I  TS. 
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ARTIOLB  SBCOMD. 

Compelling  the  attendance  of  a  witneM. 

:.  2SW,  When  Jiutl»  mar  laaue  (ubpoenK. 
WTO.  «ubp»n»;   ho»  «or«d. 

2K1.  Warrant  ol  uLUctimeut  sgalut  detanltUc  wltaM>,  ' 
3S72.  Id.;  haw  eiecuted;  tret  Ibereupon. 
2073.  III.:  vben  wltom  Lg  In  adJoiDTiiE  countr. 
28T4.  Fine  fur  retnaipg  lu  utteod,  ur  lu  testify. 
SVn.  Id.:  how   Impowd. 


-  ,- . a  wit- 
ness 10  atleml,  In  tlie  cuunly  wLore  the  ju8tii;e  reeideB,  or  in  an 
■djoiuiDg  county,  but  not  ollicnvise,  for  llie  purjKise  of  testlfy- 
tng  upon  the  trial  of  an  action,  pending:  before  himaeK,  or  l>cfore 
another  juatice.  The  BUbpoeua  may  require  tlic  ivilnMs,  except 
as  otherwise  eiprcBsly  prescril>ed  bj  ln.w,  to  bring  witli  him  ouy 
booli  or  i)a)>er,  relating  to  the  nierirs  o(  tlie  netiou.  But  a  justice 
stinll  not  iHBUC  a  subpoeuA  to  compel  the  nttemlnncc  of  a  nitueHa 
before  another  J uatice,  unlexB  tlie  persou  applying  tlierofor  proves, 
l)y  bin  own  oalh,  or  the  onth  of  another  person,  Uint  on  action  is 
actually  pending  I>efore  the  other  justice. 

3  R.    B.    239,    210,    fi  so   BbO   SI.    Set    I   alas.   puit. 
g  2970.  flnbpoeiuit  how  aeri-ed. 

A  Bubpoena  lOHy  lie  served  by  q  constiiUe,  or  by  any  otIieF  per- 
son. It  muBt  be  served  liy  rending  i(,  or  slotlnp  il»  contcntB,  to 
the  witDCHs,  and  by  pnyitig  and  tenderinf'  to  him  iiis  lawful  tee 
for  one  day's  attendance  as  a  witness.  SV'here  it  Is  served  by  a 
constable,  liis  return  thereto,  stnting  the  mnniier  of  service  and 
the  aom  paid,  Is  preantuptive  evidence  of  the  facta  tliereiD  stated. 

Id.,   I  83. 

I  2971.  Varrant  of  BttiiPhiBeut  BV>liiBt  delBiiItlKS  wit- 
Where  it  is  made  to  appear,  to  the  sntiBfactinn  of  the  Justjeii, 
liy  nlhilnvit  or  otiiet  priiof,  that  a  iierson,  duly  subpoenaed  "to 
attend  lK>(ort'  him  in  an  action,  has  rcfusei)  or  neglected  to  attend 
as  a  wiliieHs  in  ubi'dleiicc  to  the  Buliitoeun:  aod  no  just  cauac  for 
tlie  ni'dccl  or  r<<fiiHul  is  hIiowu  to  exist;  and  the  party,  in  wtaoac 
lieliair  the  u  iliii'i<K  wan  subpoenaed,  ur  bis  attorney,  makes  outh 
tbiit  the  teHliuiuny  of  the  witness  ik  mnterial:  tlie  justice  niuat 
issue  a  warrnnt  of  atlacbment,  directed  f-enerally  to  any  con- 
Rla1>le  of  the  county,  for  the  purpuiie  of  eumiH'lling  the  attendance 
of  the  wltnesH. 
Id.,  f  S3,  rnu'd:  L.JKH.  cH.  ESC. 

I  20T2.  Id.)  hoiT  necnted)  feea  tbcreapon. 
Such  ft  warrant  of  nttncbmcnl  mnst  1'p  exepnted  In  the  wime 
manner  as  an  order  nf  nrrest.  The  fees  of  the  jnslice  ind  i-iin- 
stable  for  issulnE  nnd  Rerviug  it.  must  be  onid  by  the  pera-m 
against  whom  it  is  issued,  unless  he  shows  n  reaeonable  erciise, 
to  the  satisfaction  of  the  juatieo.  for  Ills  omission  to  attend;  In 
which  case,  the  partv  procurinR  (he  warrant  must  pay  tl'eni,  and. 
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if  he  recovers  costs,  the  amoont  theteol  mOBt  be  allowed  to  blm 
as  part  of  hia  coBta. 
2  a.  8.  3SS.  MO,  I  at. 

I  3978.  Iii.|  wkea  wltnoB  !■  In  kdjolnlnv  aannlr- 

Where  the  delinquent  witneaH  ta  wltbln  an  adjoialng  cotiDtj, 
the  constable,  to  whom  the  warrant  o(  attachment  la  directed, 
may  arrest  the  witness  iu  tbnt  county,  and  bring  bim  before  th«i 
jnstice.  The  constable,  white  he  is  within  the  adjoining  county 
for  that  purpose,  haa  ail  the  powers  ot  a  constable  of  that  countr. 
with  reiipect  to  the  warrant  so  issued  to  him. 

1  a»74.  Fia*  (or  refnalus  ta  Att«Bd,  or  4a  ttmtUr. 

A  person,  dal;  subpoenaed  as  a  witness,  who,  without  a  reason- 
able excuse,  proved  b;  bis  oath  or  the  oath  at  another  person, 
fails  to  attend:  or,  ntteuding,  refuses  to  testifr;  nmst  be  Sned, 
by  the  justice  before  whom  the  action  in  peiidiug,  for  each  non- 
attendance  or  refusal,  such  a  sum,  not  less  than  one  dollar  nor 
more  than  ten  dollars,  as  the  justice  thinks  it  reasonable  to 
impose  upon  him,  ae  a  fine  therefor. 

2  B.  B.  ZS«.  240,  I  an,  ani'd. 

I  3WTS.  Id.)  h«w  iHpoMd. 

The  fine  may  be  stimmarily  imposed  by  the  justice,  uppo  the 
application  of  the  party  in  whose  behalf  the  witness  was  sub- 
poenaed, at  any  time  during  the  trial,  when  the  defaultioK  wlt- 
oess  is  present,  and  has  aa  opportunity  to  be  heard.  If  it  is  not 
imposed  during  the  trial,  the  justice,  at  any  time  within  five  days 
after  Judgment  is  rendered,  must,  upon  the  application  of  toe 
party,  issue  a  warrant,  directed  generally  to  any  constable  of  the 
county,  commandiug  him  to  arrest  the  defaulting  witness,  and  to 
bring  him  before  the  justice,  at  a  time  and  place  therein  specified, 
the  time  to  be  not  tnore  than  twelve  days  after  issuing  the  war- 
rant, to  show  cause  why  a  fine  should  not  be  imposed  upon  him. 

Id.,  1  se. 

I  2976.  Ml>vle  of  conviction. 

The  justice  imposing  the  One  muat  enter  <n  his  docket-book  a 
minute  of  the  conviction,  of  the  cause  thereof,  of  the  amount  of 
the  fine,  and  of  the  costs.  The  minute  is  deemed  a  judgment 
agaiuBt  the  delinquent,  in  favor  ot  tbe  oiRcer  to  whom  fines  are 
directed  to  be  paid,  by  section  28T5  of  this  act. 

I  2077.  BxeontloB  therenpaB. 

If  the  whole  amount  of  the  fine  and  costs  is  not  forthwith  paid 
to  the  Justice,  he  must  issue  an  execution,  directed  fienerally  to 
any  constable  of  the  county,  commanding  tbe  constable  to  collect 
the  sum  reniHiiilug  unpaid,  of  the  goods  nnd  chattels  of  the  de- 
linquent, within  the  county,  and,  for  want  thereof,  to  take  him, 
and  convoy  bim  to  the  Jail  of  the  county,  there  to  remain  until 
he  pays  that  sum,  not  exceeding  thirty  ilnys.  Upon  the  delin- 
quent being  committed  to  jail,  the  keeper  thereof  must  keep  him 
In  close  custody  therein,  until  he  is  entitled  to  a  dischaise,  a* 
specified  in  ttte  execution. 
M.,  I  88. 
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I  SST8.  Honey  eolleetedi  koir  applied. 

The  money  collected  by  Tirtue  at  the  execution  must  be  forth- 
with paid  bj  the  coDBiable  to  the  justice.  The  justice  must, 
within  ten  dayt  after  he  receives  a  fine,  or  an;  part  thereof, 
from  the  constable  or  the  dvlinQuent,  pay  the  money  to  the  officer, 
to  whom  the  flues  are  directed  to  be  paid,  by  sectiOD  2STCt  ol  tlili 
act,  for  the  use  of  the  poor. 

I  n.  8.  3S8.  240,  I  to. 

I  aft7&.  II«taaItlBc  wJtBcH  liable  for  daraaBea. 
A  person,   subpoenaed  as  prescHbod  In  this  article,   who  neg- 
lects or  refuses  to  obey  the  snbpoeua,  or  to  testify,  Is  also  liable 
to  the  party.  In  whose  behalf  he  was  subDoenaed,  for  all  dam- 
agea  which  the  party  suataina  by  reaaoD  of  Dls  neglect  or  retnatiL 

I.I..   I   90,   ■m'd. 
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ARTICLB  THIBD.* 

Commiition  to  take  tesHnumy, 


M.; 

:;"p; 

Whe 

bow  «n 

Adjt 

2884. 

irn  or 

sass. 

EeMlpt  tht 

.«o(   bT 

,£". 

sons. 

3B8T. 

«"   o( 

comnili 

Wlooei 

1   2980.  Commli 

■■ton 

to 

roiratorleii. 

ezanalne     wltneB*     up  on     later- 

Where  the  dcfendnat  hoji  aeslectcd  to  appear  upon  the  returu 
of  a  BummonB,  or  boB  failed  to  acxwer  the  complaiiit,  or  where 
an  issue  of  fact  hn«  beeu  Joiaed  in  au  action;  Bad  it  np^earB,  by 
affidavit,  upon  the  applii-atioD  of  either  pHrty,  that  a  witness,  not 
withia  the  eoiioty  where  tbe  actioD  iB  peodiux,  or  an  adjoiniiiK 
county,  iti  material  in  the  proBecution  or  defence  of  the  actioD, 
the  justice  mity  award  a  .commiBBioD  to  one  or  more  competent 
pcrBODB,  authorizing  ttiem,  or  either  of  theui,  to  exanjioe  the 
wituesa  under  oath,  upon  interrogatories  to  be  settled  by  the 
justice,  or  b?  the  written  agreement  of  the  parties,  and  indoraed 
upon  or  annexed  to  the  commiBeion ;  to  take  and  certify  the  de- 
position of  the  witneBe;  and  to  returu  the  same  b;  mail,  addreflBMl 
to  the  justice. 

L.  I8SS,  ch.  MS.it.  im'd;  L.  1S4T,  cb.  329  (4  Bdm.  640). 

f  S981.  Id.)  arKllr- 

If  both  parties  expressly  eon  sent,  a  commiBsion,  granted  bb 
prescribed  in  ttiis  article,  may  Issue  without  written  interroga- 
tories, and  the  deposition  uaj  be  talien  upon  oral  queetions.  In 
that  case,  section  900  of  this  act  opplleB  to  the  execution  of  the, 
commiBSion;  and  a  copy  of  that  section  must  be  annexed  thereto. 
Notice  of  the  time  or  place  of  the  examination  of  a  witnesa,  by 
virtue  thereof,  need  not  be  given. 

I  a»8a.  IVben  and  how  vninted. 

Tbe  commiBBion  may  be  granted  by  the  Justice  without  notice, 
upon  the  application  of  the  plaintiff,  made  at  the  return  of  the 
BummooB,  or  upon  the  application  of  either  party,  made  at  the 
time  of  the  Joinder  oC  issue.  It  may  also  be  granted  at  any  time 
after  the  joinder  of  issue,  upon  the  anplicatinn  of  either  party, 
accompanied  with  proof,  by  affidavit,  that  six  daya'  written  notice 
of  the  application  has  been  served  upon  the  adverse  party,  either 

Ersonttlly,  or  by   service  upon  the  attorney,   who  appeared   for 
n  before  the  justice. 
L.  1S88.  rb.  MS,  I  3. 

f  aeSS.  AdJonrBBeat. 

Where  a  commission  Is  granted  upon  the  application  of  the 
plaintiff,  he  is  entitled  to  one  or  more  adjourumenls  of  the  trial, 
as  may  be  necessary  to  procure  the  commission  to  be  executed 
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aod  returned;  uot  exceeding  tbe  length  of  time  for  wliicb  the 
trial  might  be  adjoumed  upon  tbe  application  of  the  defnidont. 

L.  IML  cb.  138,  1  1  I*  Edm.  54S). 

nd  return  of  coauaJsalos. 

t  be  executed  and  returned,  aa  prescribed 

lu  sn:iiuii  901  Of  tbia  actj  and  a  cop;  of  tbat  Bection  must  be 
annexed  thereto,  except  uiat  eubdivfsioa  aixtb  thereof  may  1m 
omitted. 

Bubatltuled  lor  U  leSS,  Kb.  2*3,  t  *  (*  Bdn.  OU). 
I  2060.  Receipt  thereof  br  Justice. 

The  Justice,  to  wboiu  tbe  oackaKe  containing  tbe  commisaion  la 
transmitted  by  mnil,  must  ic^-":'?  it  from  the  post-office,  aiid 
open  and  file  It,  indorsing  thereupon  ih«  date  of  bis  so  doing.  It 
must  remain  on  lile  with  him,  until  the  trial;  but  either  paitf 
is  entitled  to  inspect  it  on  file. 

I  aB8«.  IVhea  deposllloB  eTldenc*. 

Sections  902  and  903  of  this  act  appir  to  a  commtsaioa,  latned 
as  prescribed  in  this  article;  and  to  the  execution  thereof.  A 
deposition  taken  thereunder  may  be  read  In  evidence  upon  the 
trial  bj  cither  party,  and  has  the  effect  specified  in  secUon  911 
of  this  act. 

I   S9BT.  Powers    of   cemnlaaloBerB. 

Where  tbe  commisaion  is  executed  within  tbe  State,  the  com- 
miHsloner,  or,  if  there  arc  two  or  more,  a  majority  of  them,  hare 
tbe  same  power  to  issue  a  subpoena,  to  swear  a  witness,  and  to 
compel  his  attendance,  tbat  a  justice  of  the  peace  baa,  In  am 
action  pending  before  bim. 

L.  1841,  ch.  lis,  I  8  (4  Bern.  EMS). 
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TITLE  V. 
Trial  and  Its  Inoldente. 


>I  be  eallsd. 

't  ot  failure  of  defenditiit  to  appcitr. 

Where  the  detendnnt  makes  defanit  in  appearing  or  pleadius, 
npon  the  return  of  a  HummonB,  which  hai  been  duly  serred  aa 
prescribed  In  thia  chapter,  the  JaBtice  must  hear  the  alleBatioQa 
and  proofs  of  the  plamtiff,  and  render  jinigment  accordlni;  to 
law  and  equity,  as  the  very  right  of  the  coae  appears. 

2  R.  8,    242.   I  02  (2   Rflm.    SBOl. 

1  2»R8.  When  Jnallcc  to  trr  !■■■•  «f  tktsK 

Where  an  isbuo  of  tact  has  boea  joined,  if  neither  party  d^ 
manda  a  trial  by  jury,  th«  Justice  luiiHt  try  the  issue,  bear  the 
allegations  and   proofs  of  the  parties    and   render  Judgment   aa 
prescribed  in  the   Inst  section. 
Id.,  i  01. 

laono.  [Am'd,  I^WT.1  Dr^manilliiE  jD'r  tHa.1. 
At  the  time  when  nn  issue  of  fact  is  joined  either  party  may 
demand  a  trial  by  jury,  and  uuleas  so  demanded  at  the  Joining  of 
isHiie  a  jury  trial  ia  waiTed.  The  party  demanding  a  trial  tiy  Jury 
■hall  thereiipun  paj'  to  the  justice  the  statutory  fe«a  for  the  at- 
tendance of  each  person  to  be  summoned  and  tor  the  jurors  lo 
serre  upon  the  trial,  and  also  the  fees  to  which  the  coaBtat>le  is 
entitled  for  notifying  the  persons  to  l>e  drawn  as  jurors.  The  tees 
-)  deposited  shall  be  delivered  by  the  jualiee  to  the  constable 
"  ~  the  veuire,  and  by  him  shall  be  paid  out  as  required  liy 
n  defanit  of  a  deposit  as  aforesaid  the  justice  shall  proceed 
oa  II  DO  demand  for  trial  by  jury  had  been  made.  And  the  town 
clerk  of  every  town  in  ibis  state  shnU  deliver  to  each  ot  Ihe  jus- 
tices ot  the  peace  in  his  town  a  certified  copy  of  the  list  filed  with 
him,  in  pursuance  of  section  one  thousand  and  thirty-seTen  of  this 
code,  and  he  sbaU  also  deliver  to  each  of  said  justices  a  certified 
copy  of  an.i'  such  list  hereafter  filed  with  him.  within  ten  days 
after  the  same  shall  be  filed.  The  town  clerk  is  entit1e<l  to  a  fee 
of  one  dollar  for  each  copy  of  snid  list  ao  delivered.  Any  town 
clerk  who  shall  neglect  to  deliver  a  ropy  of  the  list  to  each  ot  the 
jnsticeB  nf  the  town  n-ifhio  the  time  above  prescribed,  shall  forfeit 
'n  dollars  tor  each  failure,  to  lie  sued  for  and  recovered  by  the 
s  ot  the  poor  of  said  town  for  the  use  of  the  poor  of  said 

■m-d;  L.  180T,  ti.  146.    lo  "ITi^ct  Sppl.  I,  1897. 


^rvine  th 
,w.    In  d 
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i  awi.  Tenlrc 

When  a  trisl  by  Jury  fe  dut;  demanded,  the  justice  must  fortli- 
with  oifenly  draw  twelTe  ballots  from  a  box  or  other  receptacle 
containiiis  the  tiameB  of  the  peraoDH  who  are  returned  as  Jurors 
ot  the  town  to  the  courts  of  record  of  the  county  upon  the  last 
list  thereof  received  b7  him  from  the  town  cierk  as  jurors  to 
attend  and  try  said  cause,  on  a  day  to  which  the  cause  shall 
then  be  adpoumed  bj  him,  not  more  than  eight  days  from  the 
jolnins  of  leeue,  uoless  the  parties  consent  to  n  lonfrer  adjourn- 
ment: which  consent  shall  be  entered  In  the  Justice's  minutes. 
ThB  ballots  shall  be  of  the  same  description  as  those  prescribed 
in  section  two  thousand  nine  hundred  and  ninety-four  of  this 
act,  but  they  may  be.  or  may  previously  have  been  prepared  bT 
a  justice.  If  a  person  whose  name  Is  thus  drawn,  m  the  judg- 
ment of  the  justice,  resides  mere  than  three  miles  from  the 
place  of  trial  the  justice  may  set  aside  such  Inror,  and  b^  may 
excuse  any  juror  who  comes  within  the  provisions  of  section  one 
thousand  and  thirty-three  ot  this  Code,  and  in  either  case  draw 
another  ballot,  and  continue  to  do  so  until  twelve  are  drawn. 
After  the  adjournment  of  the  court,  at  which  a  jury  trial  haa 
been  had,  the  justice  must  denosif  the  ballot  containing  the 
names  of  those  who  attended  and  served,  in  another  box  kept  by 
him.  The  ballots  containing  the  naae«  of  those  who  did  not 
appear  and  serve  must  be  returned  by  the  justice  to  the  box  from 
which  they  were  talieii.  If  at  the  time  of  drawing  jurOTS  for  the 
court  tliere  is  not  a  sufficient  Qomber  of  ballota  remBining  fn  the 
nrlgioa]  box,  the  justice,  upon  drawing  all  the  ballots  thereio,  must 
draw  the  necessary  number  from  the  second  box  containing  the 
names  of  those  jurors  who  have  before  served,  as  in  this  section 
prescribed,  and  must  continue  to  draw  from  that  l»x  until  ft 
new  list  of  jurors  is  delivered  to  him  by  ssld  town  clerk. 

I  2S92.  Id.)  tn  aetlon  between  two  tttwas,  eta. 

Where  the  action  la  between  two  towns  or  cities,  or  between 
a  town  and  a  city,  the  venire  must  direct  the  constable  to  noti^ 
twelve  men  of  the  county,  who  are  qualified  and  not  exempt,  aa 
prescribed  in  the  last  section,  end  who  are  net  Interested  ui  the 
matter  at  Isme,  to  fiM'm  a  jury  for  the  trial  of  the  action. 
S   a.    S.   341,    I  H. 

I  W03.  Dellverr,  ezeeatlan  luid  retam  «(  irt»lre. 

The  justice  must  Insert  the  namea  of  the  jurors  so  drawn,  in 
a  venire,  and  deliver  or  cause  it  to  be  delivered  to  a  constable 
of  the  county  disinterested  between  the  parties.  The  constable 
mnst,  at  least  three  days  before  the  day  therein  stated,  noti^ 
each  of  the  persons  whose  nnmes  have  been  therein  Inserted, 
by  rending'  It  or  stating  the.  substance  thereof  to  the  person  no 
served.  But  the  service  shall  not  be  affected  by  the  coustable's 
failure,  after  diligent  Bpsreh,  tn  find  any  of  the  persons  so 
named.  The  constable  must  make  his  retnm  upon  the  renlre, 
certifying  that  he  has  so  personally  served  it  upon  each  of  the 
jurors  whose  names  are  therein  inserted,  or  i(  any  were  aot 
served,  stating  the  reason  for  nucli  omission.  Any  constable 
making  a  false  return  upon  such  venire  is  gnilty  of  a  miide- 
meanor.  Any  person  so  served  and  not  attending  at  the  time' 
and  place  to  which  the  cause  was  so  adjonmed.  is  guilty  of  a 
eotilempt  of  coTirt.  punishable  bv  n  fine  not  eTceedlng  ten  dollant, 
w*Jch  the  Justice  may  impose  forthwith  by  tn  enter  >»  •»•■ 
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minutes  of  the  Impcwitioii  of  ench  fine,  to  be  ctdleoted  I17  execn- 

tiuu  issued  by  tlie  justice  as  upoii  a  judgment,  witlk  costs  of  the 
ievj,  and  whicb  iiue  shall  be  paid  over  to  the  nse  of  the  poor 
of  the  count;  by  the  justice,  but  upon  the  presentation  of  a 
reasonable  aai  sufficient  excuse  by  or  on  bel^tf  of  the  person 
so  fined,  the  justice  may,  at  any  time,  remit  such  fine,  or  any 
part  thereof. 

1  B.  a.  ai%  H  ST.  «e;  L..  IMT,  <A.  ITO,  I  3  (•  BOm.  Nl). 
I  2094.  a«Ilots|  bOTT  prejMired. 

For  the  purpose  of  procuring  a  jary  to  try  the  action,  the 
justice  must  prepare,  or  cause  to  be  pr^tared,  ballots,  uniform, 
as  nearly  as  may  be,  in  appearance,  by  writing  the  name  of  each 
person  returned,  wlio  attends,  upon  a  separate  piece  of  paper. 
The  constable,  In  the  presence  of  the  justice,  must  roll  up  of 
fold  each  ballot  In  the  same  manner,  as  nearly  as  may  b^  so 
as  to  resemble  the  others,  and  so  that  the  name  is  not  vlslbte. 
The  ballots  most  be  deposited  in  a  box,  or  other  convenient 
receptacle, 
u.,  I  ee. 

The  Justice  must  then  openly  draw  out,  one  after  another,  six 
of  the  ballots.  If  a  person,  whose  name  is  drawn,  is  challenged 
and  set  aside,  or  is  excused,  another  ballot  must  be  drawn,  and 
■a  on,  snccesalvely,  nntll  the  required  number  of  jnrora  is  ob- 
tained. The  parties  may  elect  to  try  the  cause  by  a  less  number 
than  six  jurors,  at  any  time  before  a  witness  Is  sworn.  The 
persons  so  selected  as  herein  proTlded,  conatitnte  the  jury  to 
try  the  action. 

Id.,   I  100. 
,  I  aOM.  Jnrors  In  dehaH. 

'  It  a  sufficient  number  of  competent  Jurors  do  not  attend,  the 
Justice  shall  Issue  an  attachment  ai^ainst  ati  defaultlnit  Jurors, 
and  shall  place  the  same  in  the  bands  of  the  officer  who  sum- 
moned the  same,  commanding  htm  forthwith  to  attach  such 
jurors  and  to  bring  them  before  him  at  a  time  speclGed  not 
more  than  thirly-Bii  hours  'Aereafter,  to  which  the  cause  must 
be  adjourned.  The  juror  or  Jurors  so  attached  shaH,  In  addition 
to  the  fine  specified  in  section  2993  of  this  act,  be  required  to 
pay  the  expense  of  the  attachment  and  service  thereof;  which 
sliall  be  the  officer's  fees,  together  with  nil  necessary  expense 
Incurred  by  him  In  serving  said  attachment,  to  be  audited  and 
fixed,  to  be  enforced  in  the  same  manner,  and  when  collected 
to  be  paid  to  the  officer  or  (he  party  who  has  paid  the  same. 
Any  person  so  attached  and  disobeying  or  resisting  the  service 
of  said  attachment  is  guilty  of  a  misdemeanor. 

i  299T.  [Am'd,  1892.]    New  vealre,  ete. 

If  the  constable,  to  whom  the  venire  Is  delivered,  does  not 
return  it  as  reqaJred  thereby:  or  ft  is  for  any  reason  set  asides 
the  Justice  must  proceed  to  draw  another  jury,   in  the  manner 

Erescribed  in  the  foregoing  sections,  which  shall  be  summoned 
I  like  mnnner  as  the  first  Jury.  If  a  fnll  jnry,  drawn 
from  those  refumed  ss  prescribed  in  the  foregoing  sectloofl 
cannot  be  obtained,  the  justice  may  direct  the  constable  to 
require  the  attendance  forthwith,  or  at  such  time  aa  be  may 
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',  not  looser  than  tweaty-foar  honra  after  the  issainK 
>(  euch  a  number  of  taleimen,  from  th«  byatanderB  or 
towD,  Qualified  to  serve  as  juiorB,  aa  he  deems  sufficient 
urpose;  or  in  bis  discretion  he  ma;  draw  from  the  jury 
lie  the  number  of  jurors  required  to  complete  the  jvrj 
auner  required  b;  the  foregoing  sections,  wjiicb  Bhall 
loned  in  like  mnnnor  as  the  first  jury,  and  he  sliaU 
to  do  BO  till  a  jury  is  obtained.  Nothing  hereinbefore 
shall  preclude  the  justice  from  adjourning  the  trial 
,sc,  on  his  own  motion,  or  on  the  application  of  either 
rties  to  the  action,  ns  provided  by  sectioDS  twenty-Dine 
and  firty-nine  to  twenty-uine  hundred  and  aizly-elght 
)de  of  Civil  Procedure. 


._j   oatb   or  affirmatSon   to  «aetk 

>11  and  troly  to  try  the  matter  In  dlSerenee  between 
,  plaintiff,  and ,  defendant,  and  unleu  dis- 
hy the  justice,  a  true  verdict  to  give,  according  to  the 


Jnrr  to  hear  pvoofa. 

he  jurors  have  been  duly  sworn,  tbey  must  sit  together, 
the  allegations  and  proofs  of  the  parties,  which  most 
publicly,  in  their  presence. 

WUneu's  oalh. 

in  offered  as  a  ivltncss  must,  before  any  testimony  i* 
him.  be  duly  sworn  or  affirmed,  to  the  effect  ihat  the 
which  he  shall  give,  relating  to  the  matter  In  difference 

,  plaintiff,  and  ,  defendant,  shall 

uth,  the  whole  truth,  and  nothing  but  the  truth. 

Wllneia    refnBlas     to    he    ■mom,     etc     Warrant 

a  witness,  attending  before  a  jnstice  in  nn  action,  re- 
be  sworn  or  affirmed  in  the  form  prescribed  by  law;  or 
r  n  pertinent  nnd  proper  qnestion;  or  neglects  or  refuses 
■e  a  book  or  paper  which  he  has  been  duly  subpoenaed 
?e,  as  iireBCribed  in  si-etion  2960  of  thia  net.  or  duly 
to  produce  by  an  order,  mode  as  prescribed  in  section 
lis  net;  and  the  parly,  at  whose  instance  he  attended, 
lb  that  the  testimony  of  the  nitness.  or  that  the  book 
is  BO  far  material,  that  without  it  he  cannot  safely 
,ith  the  trial  of  the  action,  the  Jnatlce  may,  by  warrant, 
le  witness  to  the  Jail  of  the  county. 

irrant  must  specify  the  cause  for  which  it  la  iaaned. 
Hsued   for  refnsing  to  annwer  n  question,  the  qaestkn 

specified  therein:  if  for  neglectine  or  refnsing  to  pro- 
ook  or  paper,  the  same  must  be  descrlL-cd  With  conve- 


The  recnsBnt  wltneaa  must  be  cIqb^  coofioed, 
waiT&nt,  until  he  Bubtnits  to  be  Bwoin  ormlT- — ' 
}r  to  produce  the  book  or  paper  reqalred,  i_ 
r  ia  otherwiBe  discharged  according  to  law. 


I  S008.  AOJoBmmeNt  tkereapos. 

The  Jnatlce  rnnit  thereupon,  Iroro  time  to  time,  at  the  request 
of  the  partf  In  whose  behalf  the  witness  attended,  adjourn  the 
triat,  uiitU  the  witness  testifies,  or  produces  the  book  or  paper 
required,  or  dies,  or  becomes  a  lunatic,  or  is  discharged  accordiug 

M.,  1381. 

I  80O4.  Hz  porte  •ffldaTlt}  when  eTldenee. 

An  ex  parte  affidavit  shall  not  be  received  in  erldence  upon  a 
trial,  without  the  consent  of  both  parties,  except  in  a  case  where 
it  is  Bpeciatlf  allowed  b;  law. 
S  B.  8.  £12.  I  ice. 

I  SOOS.  CoiBpetenor  of  iHtnemBi  koir  dclemtBed. 

Ad  objection  to  the  competcnc;  of  a  witoess  most  be  trl»d  and 
determined  by  the  justice.    Where  the  ground  of  the  objection 

depends  upon  n  matter  of  fact,  evldeuce  inaj  be  glveD  thereupon, 
.as  upon  any  other  qaestion  of  fact;  except  that,  if  the  witness 
is  eiamined  thereupon  by  the  party  objecting,  no  other  testlmonj 
■hall  be  received  from  either  part;  as  to  his  competency. 
Id..  I  lOT. 

I  SO06.  OoiMt»ble  to  keep  larrt  bis  oath. 

After  hearing  the  allegations  and  proofs,  the  jury  must  be  kept 
together  in  a  private  and  convenient  place,  under  the  chsrtte  of 
a  constable,  until  they  all  neree  upon  their  verdict:  nnd,  for  that 
purpose,  the  justice  tinnii  admiuisler  to  the  constabli'  the  following 
oath;  "You  swear  in  the  presence  of  Almighty  God,  that  yon 
will,  to  the  utmost  of  your  ability,  keep  the  persons  sworn  as 
jurors   upon    this   trial   together,    in    a    private    and    convenient 

Elnce,  without  any  meat  or  drink  except  Hiich  as  shall  be  ordered 
T  me:  that  you  will  not  suffer  any  com mun [cation  to  be  made 
to  them,  orally  or  otherwise;  that  you  will  not  communicate 
with  them  yourself,  orally  or  otherwise,  unless  by  my  order,  or 
to  ask  them  whether  they  have  agreed  upon  their  verdict,  until 
they  are  discharged:  and  that  you  will  not.  before  thf.v  render 
their  verdict,  etimmunieate  to  any  person  the  state  of  their  de- 
liberations, or  the  verdirt  they  have  agreed  upon." 
Id.,  I  109. 

I  SOOT.  Readlttoii  of  Tcrdlett  plalntlll  need  not  be  o&Iled, 

Wien  the  jurors  have   agreed  upon   their  verdict,   they   mutf 

Enblicly  deliver  it  to  the  justice,  who  must  enter  It  In  his  docket 
ook.  It  is  not  neeeBSBry  to  call  the  plaintiff  before  receivlnp 
the  verdict:  and  the  plnlnlifF  cannot  submit  to  a  nonsnit  or 
withdraw  the  action,  after  the  cause  ha*  been  committed  to  the 
jurr- 
Id.,  i  110. 
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I  3008.  jBrr  -wrhtm  to  be  MmoUnrgeAi  mtv  vemlre. 

Wber*  tlie  justice  ia  satiafieil  that  the  jarors  cannot  Agnv 
upon  a  verdict,  after  having  been  out  a  reasonable  timei  he  tnnj 
discharge  them,  and  isene  a  new  venire,  returnable  within  torts- 
eight  hours;  unless  the  parties  consent,  and  their  consent  la 
entered  Id  the  justice's  docket-book,  that  the  jostice  mar  render 
jndsQieQt  upon  the  evidence  alreadr  before  htm;  which  he  max 


I  8000.  B'Ine  to  be  Imvaaed  on  detknltlaK  Jupor. 

A  person  dul;  notified  to  attend  as  a  jiiror,  who  fails  to  attend, 
or,  attending,  retases  to  serve,  without  a  reasonable  excuse, 
proved  b7  his  oath,  or  the  oath  of  another  person,  is  liable  to  the 
ume  fine,  to  be  imposed  and  collected,  with  costs,  in  like  manner, 
and  applied  to  the  same  use,  as  Is  prescribed  in  article  second  of 
tltlo  fourth  of  this  chapter,  with  reelect  to  a  person  subpoenaed 
■B  a  wltnesa,  and  not  attending,  or  attending  and  refusing  to 
testify. 

M.,  I  il«  aa'di  U  un,  dk  1«  (»  Bdn.  oaai. 
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TITLE  TL 
Judgment ;  aod  docketing  Vhe  Huna. 

Sec.  tout.  luigmvot  bj  coDfailon. 

Mil.  Id.;   mode  of  confeHlnf  jDdcmeDt. 

8014!  JudgnwDt  iipon°Terdlct,  elc. 
SOlS.  Wbcn  JDdgmeat  la  be  Teodarad. 
WMS.  Remlttiiw  IMrt  -•  "-*    -'- 


with         i 


801T.  TnucrlpC  at  Judgment;  dockMiog  tbe  MDM. 

aoiS.  Id.:  wbCD  ecKntiuD  out  Ihub  isilait  penoiL 

SOie.  Id.;  In  >i;tLon  tor  ■  chattel. 

9020.  Jndcmeat  afiilDit  >)lDt  dcbton. 

|0£1.  Dw^tUDB  tbe  Hmei  >nioB  tMreapan. 

SOSZ.  DMtetlDf  JudRment   In   ADoCber    conntj. 

S023.  Jlutlce  mar  gTre  tnnsciliit,  nftcc  ai^tlOD  ol  hl«  tWB. 

I  3010.  Jadsnent  by  confesBlon. 

A  jUHtice  o(  the  peace  may  enter  s  Jndement  upon  the  .,_ 
fesBlon  of  the  defendant.  In  any  case,  where  the  amonnt  run- 
fe«aed  does  not  exceed  the  sum' of  fire  handred  dollar*,  with, 
Buch  a  Btar  of  eiecDtion,  if  any,  as  ia  agreed  upon  by  the  partieo 
to  the  judgment. 

a  B.  S.  M2.  I  113.     See  U  28«4,  3324, 
I  30S1.  Id.|  mode  of  confeaaliiK  Indsment. 

A  JadgmcDt  upon  conleeslon  shall  not  be  rendered  onlesa  tlte 
following  requisites  are  compiled  with: 

1.  The  dcfendHat  must  perBonally  appeur, before  the  Justice. 

2.  The  confeBftion  must  be  la  writing,  signed  by  tbe  defeodaJit, 
and  filed  with  the  jiiHtiee. 

it.  Ir  the  judgment  la  confessed  for  a  anm  eiceedlnir  fifty 
dollars,  tbe  confession  mast  be  nrnimpanied  wltb  the  affidavit 
of  the  defendant  and  of  the  plaintiff,  stating  that  tbe  defendant 
Is  honestly  and  Justly  indebted  to  the  plaintiff  In  the  sum  spe- 
cified therein,  over  and  above  alt  just  demands  which  the  de- 
fendant has  against  tbe  plaintiff:  and  that  tbe  confeaston  Is  not 
made  or  taken  with  intent  to  defrand  an7  creditor. 

Id-,   I  114. 

I  3012.  Id.)  when  void. 

A  judgment  confessed,  otherwise  than  aa  prescribed  In  th« 
last  section,  is  void,  as  against  every  person,  except  a  purchaser 
in  good  faith  of  properly,  real  or  personal,  thereunder,  and  tbe 
defendant  making  the  confession. 

Id..  }  IID. 

I  8013.  JndcBae>(  of  noBBiiit- 

Judgment  of  nonanit,  wltb  costs,  must  be  rendered  against  a 
plaintiff  prosecntlng  an  action  before  a  jnstice  of  the  peace,  in 
either  of  the  following   cases: 

1.  If  he  discontinues  or  withdraws  the  action. 

2.  If  he  fails  to  appear  within  one  hour  after  the  summons  la 
returnable,  or  within  one  hour  after  the  time  to  which  the  trial 
baa  been  adjonmed. 

3.  If  he  is  DODsuited  opon  the  trial. 
M.,  I  lift 

8«»  dm,-,;.^:^,  Google 
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I  30J4.  JndBmeul  npon  verillet,  etc. 

Where  a  verdict,  or  the  decision  of  the  justice  upon  a  trial 
Without  a  jury.  Is  rendered  in  (avor  ot  either  party,  the  justice 
must  render  judgment  nKaiaBt  the  adverse  parly  iu  cnnforniily 
thereto,  with  costs,  except  as  is  otherwise  speciaUjr  prescribed 
by  law. 

Sutwtltnteil  for  2  R.  S.  242,  H  130  and  121. 

I  801B.  Wbeik  JadsnaeBt  to  b«  rendered. 

Where  the  plalntiCF  la  nonsuited,  or  discontinues  or  withdraws 
the  action;  or  where  jadgmeaC  is  confessed,  or  a  verdict  is  ren- 
dered: or  n-here.  p,t  the  close  o(  the  trini,  the  defendant  is  In 
custody;  the  justice  must  fortliwith  render  judgment,  and  enter 
it  in  bis  docliet-book.  In  every  other  case,  he  mast  render 
judgment,  end  enter  it  in  bis  docket- book,  within  four  days  after 
the  cause  has  been  finaUf  submitted  to  him. 
M.,  I  IM. 
I  8O10.  Remlttlns  part  of  verdiet,   etc 

Where  a  vecdict,  or  the  decision  of  the  justice  upon  a  trial 
without  a  Jury,  is  rendered  in  favor  of  either  party  for  a  sam  of 
money,  the  prevailing  party  may  remit  any  portion  thereof,  and 
take  judgment  for  the  residue. 

t  301T.   [Am'd,  1SV4.]    Trausorlpt  of  Jad«ineiit|  dooketlajc 

A  justice  of  the  peace  wlio  renders  a  judgment,  except  in  an 
action  to  recover  a  chattel,  must,  upon  tbe  api^lcatiou  ot  the 
party  in  whose  favor  the  judgment  was  rendere<l,  and  the  pay- 
ment o(  the  fee  therefor,  deliver  (o  him  a  transcript  of  tbe  judg- 
ment. The  county  cierk  ot  the  county  in  which  the  judgment 
was  rendered  must,  upon  the  presentation  of  the  transcript  and 
payment  of  the  fee  therefor,  if  within  sis  years  after  the  render- 
ing thereof,  Indorse  thereupon  the  date  of  its  receipt,  file  it  in  hia 
office  aud  docket  the  judgment  as  of  tbe  time  of  the  receipt  of 
the  transcript  in  the  book  kept  by  him  for  that  purpose,  as  pre- 
scribed in  article  third,  title  first  of  chapter  eleven  ot  tliis  act. 
Tbenceforlb  the  judgment  is  deemed  a  judgment  of  the  county 
court  of  that  county,  and  must  be  enforced  accordinglyj  except 
that  an  execution  can  be  issued  thereupon  ouly  by  tiie  county 
clerk,  as  prescribed  in  section  thirty  hundred  and  forty-three  of 
this  act.  and  that  the  judgment  is  not  a  lien  upon,  and  cannot 
l>e  enforced  against,  real  property,  unless  it  is  for  twent7-&ve 
dollars  or  more,  exclusive  of  costs. 

Co.  Froc..  part  oC  1  63;  L.  1894,  ch.  307.,  Bet  %  (79. 

I  301.A.  Id. I  -TThea"  exeenllOB  laar  iBSoe  asralaat  perBOD. 

If  the  action,  in  which  the  judgment  is  rendered,  is  one  of  the 
BctlniiB  specified  in  subdivision  first  or  second  of  section 
2805  ot  this  act,  or  If  an  order  ot  arrcBt  was  granted,  and  vras 
executed,  in  a  case  specified  in  subdirlnlon  third  of  that  sectloff, 
and,  in  either  case,  if  the  defendant  is  a  male  person,  tbe  justice 
mu»t  insert,  in  each  transcript  civen  by  bim,  as  prescribed  in 
the  Inst  section,  the  words,  "  defendant  linlrte  to  execution  agalmit 
his  person";  end  a  like  note  must  also  be  made  In  the  docket 
Dt  the  judgment,  made  by  the  county  clerk, 
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I  301B.  Id.t  In  notlvK  («r  a  ebattel.' 

A  jugtk'e  of  the  peace,  who  reodeis  jadgment  tor  a  chattel, 
nbicU  luui  been  ilcUvered  to  the  unsucceuBful  imrt;,  or  lor  the 
Tttlue  thereof,  in  case  a  return  thereof  cannot  be  had,  must, 
where  the  value  exceeds  twenty-iivG  dollarE,  upon  the  application 
of  the  part;  in  ivhose  favor  the  judgment  was  rendered,  and 
parment  ot  the  fee  therefor,  deliver  lo  him  a  transcriyt  of  the 
Judgment,  statins  the  particulars  thereof.  The  county  clerk  ot 
the  (N>UDtj',  in  which  the  judgment  wbb  rendered,  must,  npon  the 

Eireeentatton  of  the  traoBcript,  and  pajment  ot  the  fees  therefor, 
Ddorse  thereupon  the  date  of  its  reci'ipt,  file  it  in  his  office,  and 
docket  the  Judgment,  as  of  the  time  of  the  receipt  of  the  trans- 
cript, in  the  book  kept  by  him  (or  that  purpose,  as  prescribed 
In  article  third  of  title  first  of  ehnpter  eleventh  of  this  act,  and 
must  also  enter  in  the  docket  the  psrticulsrB  of  the  judgineDt, 
as  stated  in  the  transcript  of  the  justice.  Thenceforth  the  judg- 
ment is  deemed  a  judgment  of  the  county  court  of  that  countT, 
and  must  he  enforced  accordingly;  except  that  an  execution  can 
be  issued  thereupon  only  by  the  county  clerk,  as  prescribed  In 
section  3043  of  this  act. 
I  SOZO.  JadsmCMt  aKalnut  Joint  debtora. 
Where  an  action  is  brought  against  two  or  more  persons,  jointly 
Indebted  upon  contract,  and  the  summona  Is  served  upon  one  or 
more,  bat  not  upon  all  of  them,  if  the  plaintiff  recovers  judgment, 
it  mast  be  entered  against  all.  in  the  mode  prescribed  in  section 
1B32  of  this  act.  Sections  1833,  1934,  and  1935  of  this  act  applr 
*i  such  a.  judgment,  and  to  each  execution  issued  thereupon; 
(Cept  th"'   —'-  —  -  '<--  ^ ---'--  --  ->-- • — 1--1-  ! ->--  — 

of  this  ( 

g  SOXl.  DookeU«c  tb«   wiBtei  »etlan  tbcFeiipaiii 

The  justice  who  gives  a  transcript  of  a  judgment,  taken  as  pre- 
scribed in  the  last  section,  must  distinctly  designate,  in  the  trans- 
cript, each  defendant  who  was  not  summoned.  Thereupon  the 
clerk,  who  dockets  the  Judgment,  must  make  in  the  docket,  under 
or  opposite  the  name  of  each  defendant  not  summoned,  an  entry, 
as  prescribed  In  section  3936  of  this  act:  and  the  provisions  of 
that  section  apply  lo  the  judgment  so  docketed.  An  action,  upon 
a  judgment  so  docketed,  can  be  luiiinfained  in  a  justice's  court 
against  the  defendants  summoned,  only  in  a  like  case,  and  with 
like  effect,  at  if  they  were  the  only  defendants  in  the  original 
action.  An  action  may  be  maintained  against  the  defendants  not 
summoned,  as  prescribed  in  section  1937  of  this  act,  in  any  cotirt 
having  Jurisdiction  thprcof;  and  the  plaintiff  is  entitled  to  costs, 
upon  recovering  final  jvidgment  therein,  where  the  sum  remaining 
anpaid  is  twenty-five  doliars  or  more. 

I  3023.  DMiketlnv  JndcmCBt  In  anotber  eaaaty. 

The  clerk,  with  whom  a  transcript  given  by  a  justice  is  filed, 
as  prescribed  in  either  of  the  foregoing  sections  of  this  title,  must 
fnrnish  to  any  person  applying  therefor,  and  paying  the  fees 
allowed  by  law,  one  or  more  tranBcripts  of  the  docket  of  the 
judgment,  attested  by  his  signfttiire.  A  county  clerk,  to  whom 
•a^  a  transcript  Is  presented,  must,  upon  payment  of  tbe  fees 
therefor.  Immediately  file  it,  and  docket  the  judgment  in  the 
approprtate  docket-book  kept  in  his  office,  in  like  mspaer  Ai  we 
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judgment  was  docketed  by  the  first  county  clerk.  The  judgment, 
when  docketed  as  preEcribed  iu  thu  section,  baa  the  like  effect, 
with  respect  to  the  enlorceiuent  tfaeroof,  or  any  proceedioga  there- 
under, or  by  Tirtue  thereof,  in  the  county  wueit  It  wilh  ho  dock- 
eted, SB  if  it  was  rendered  by  a.  justice  ol  the  peace  ot  that 
county,  and  docketed  upon  filiDK  hia  tranacript;  except  Uuit 
where  an  application  for  leave  to  Issue  an  execution  la  ueceaaarr, 
it  must  be  made  to  the  county  court  oi  the  county  where  tue 
judgment  was  rendered. 

Co.  Pnw.,   I  63.  Uld  a.  S..   pait  ot  f  284. 

I  SOUS.  Jiutl««  mar  mi-re  tnusorlpt,  sfter  expIratloB  •( 
bla  tenn. 

A  justice  of  the  peace,  whose  term  of  office  has  expired,  may 
make  a  transcript  of  a  judgment  rendered  by  him,  as  prescribe^ 
in  either  «£  the  loregoiog  sections  ot  thlB  title. 
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TITLE  Vn. 


MM.  PnpenjeunislIrainaisaiilloD. 
rat.  ladonRDeniorki*)';  DoUoeof  nM. 

IB;  imnrlJoniMMt  of  InatowctaattWr. 
MdUoImaM. 


9M1.  KimaUou  upotfjodgmetie  doakMnl  with  eoDntr  Olark. 
I  SWM.  Wh«B  jMtlce  mimj  tmmmti  esecntlOH. 

At  any  time  within  fire  years  nft^r  ratry  of  a  jndgmeDt,  the 
joBtice  of  the  peace,  who  rendered  it,  being  in  office,  may  isBUe 
an  execution  thereupou,  unleee  it  has  been  docketed  in  the  conoty 
clerk's  office. 
Oa.  Froo..  ■ «,  nbdi.  U  ud  11. 

I  SOUS.  Oen«pal  revnlaltes  at  esecatlon. 
An  execution.  JMued  by  a  justice,  mast  be  directed  generailj 
to  any  constiibli;  of  the  name  county.  It  must  intelligibly  de- 
icribe  the  judsnient,  stBting  the  names  of  the  parties  in  nbone 
favor,  and  BcainHt  whom,  the  time  when,  aud  the  name  of  tlip 
jOBtice  by  whom,  the  judfcment  was  rendered;  and  it  mUHt  be 
made  returnable  to  the  justice,  within  aisty  da;a  after  its  date. 
R.S..|ivtDllllI, 

I  SmHL  Esceatlon  npoB  JndBnvnt  f«r   nioner. 

An  executJOQ,  imued  tipon  a  jadgment  for  a  aum  of  money, 
nrnst  apeclry,  In  the  boily  thereof,  the  sum  recovered,  and  the 
aum  actually  due  upon  the  jadgment  at  the  date  of  the  execution; 
and,  except  in  a  case  where  apecial  provision  is  otherwise  mnde 
by  law,  it  must,  enbatantially,  require  the  constable  to  satisfy 
the  Judgment,  together  with  bin  fe^^,  out  of  the  personal  propertj 
of  the  judgment  debtor  within  the  county,  not  exempt  from  levy 
and  sale  by  virtue  of  an  execution;  and  to  brinx  the  moneyi 
before  the  justice,  by  the  return  day  of  the  execution,  to  be 
rendered,  by  the  juMtiee  to  the  jiarty  who  recovered  the  jiidg- 
ment  If  the  judgment  was  recovered  nKiiiiist  a  male  iH'rsun,  fn 
either  of  the  actions  specified  in  aulHlirlsIon  first  or  Hecund  nt 
section  2806  of  this  act;  or  if  nn  order  of  arrest  was  granted 
and  was  executed,  in  a  ease  specified  in  subdivision  third  of  that 
section,  the  ex<'cution  must  bIbo  cciuimnu'l  the  ciiiistable,  if  suf- 
ficient pervonal  property  cannot  be  found  to  satiiffy  the  iudgraeni, 
to  arrest  the  judgment  debtor,  and  to  couvcy  bini  tu  tliu  jail  of 
the  county,  there  to  remiiiu  until  he  pnys  the  jiidgnienf,  or  is 
discharged  nccorrtiug  to  Iflw,  If  the  iiicl(;ment  was  rendered  in 
an  action  to  recover  a  penalty  or  forfeiture  given  by  a  statute 
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of  the  Stai?,  the  jtiBtice  must  indorse  upon  th«  execution  a 
reference  to  the  statute,  as  preecribed  iu  section  1897  of  thia 
act,  with  reapect  to  a  copy  of  the  BunimoDB. 

R.  S.,  I  131,  im'd;  L.  ISSl.  cb.  BOO. 

I  Ma?.  Renewal  of  esecntiOB. 

After  the  rettirn,  wholly  or  partly  DiuatlBfled,  of  an  execntioa, 
isBued  by  It  juatic^  of  the  peace,  he  oiay,  from  tine  to  time, 
n'ithiu  lire  years  after  the  Jud^meut  was  rendered,  issue  a  new 
execulion  or  renew  the  former  execution.  An  execution  is  re- 
newed by  ft  written  indorsement  tliereupon  to  that  effect,  signed 
by  the  Justice,  ond  dated  upon  the  day  when  it  is  tnaile.  If  part 
of  the  oxeciitioD  has  been  satisfied,  the  indorsement  must  state 
the  sum  remaining  due.  P^ch  indorsemi^tit  renews  the  execution 
(or  sixty  days  from  the  dale  thereof.  A  justice  whose  term  of 
olBce  has  expired  may  thns  issue  or  renew  an  execution. 

Id..  II  14B  and  147. 

I  S02B.  Propertr  exenpt  front  esecntloB, 

The  same  personal  property  is  exempt  from  levy  and  aaie.  by 
Tirtue  of  an  exetufioD  issued  by  a  justice  of  the  peace,  which  is 
exMupt  from  levy  and  sale,  by  virtue  of  .an  execution  issued  out 
of  the  supreme  court,  and  In  the  lilte  cases,  and  under  the  same 
circumEtances,  as  prescritKHl  iu  Bcciious  1389,  1300,  1391,  1392, 
1393,  and  ISM  of  this  act,  and  the  other  special  proTisloni  of 
law,  relating  to  such  an  exemption. 

I  302».  ladopaemcat  of  levTi  notice  of  sale, 

A  constable,  who  takes  personal  properly  into  hia  custody,  by 
virtue  of  an  execution,  must  indorse  upon  the  execution  the  time 
of  levying  upon  it.  He  must  ImmediBtcly  post  conspicuously,  in 
at  least  three  public  places  of  the  city   or  town,  in   which  the 

Sroperty  was  lakeu,  written  or  printed  notices,  signed  by  him, 
escribing  the  property,  and  specifying  the  place,  withiD  the 
same  city  or  town,  where,  nud  the  time,  not  leas  tliui  six  day! 
after  the  posting,  when,  it  will  be  exposed  for  sale. 

Id.,  t  14S,  am-d. 

I  8030.  Hade  of  levr  and  sale. 

The  provisions  of  sections  1384,  ISSH,  1386,  1387,  1400,  1409, 
1410,  1411,  1412,  and  1428  of  this  act,  substituting  the  constable 
for  the  sheriff,  noTiIy  to  and  govern  Ihe  levy  upon  and  sale  of 
persoual  jiroperty,  by  virtue  of  nn  execution  issued  by  a  Jnatice 
of  the  jM-ace:  except  where  a  different  rule  is  prescribed  in  this  act. 

I  3031.  RetnFn  of  exec  at  Ion. 

The  constable  must  return  the  execution  to  the  jastice,  and 
pay  to  Uini  the  amount  of  the  judmnent,  with  Interest,  or  so 
much  thereof  as  he  has  colleeled;  returning  the  surplus.  If  any, 
to  the  person  from  whose  property  it  w;is  eollccted. 

B.  S.,  put  at  I   118. 

I  3032,  Execntlon  avntnat  the  peraont  InprlBOBnoBt  of 
JndKment  debtor. 

For  want  of  sufficient  personal  property,  whereon  to  levy,  the 
Conitsble  must,  it  the  execution  requireB  It,  arreBt  the  jndymeat 
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debtor,  aod  convoy  him  to  the  jail  ol  the  couutf.  The  keeper 
of  the  joil  tnuBt  thereupon  keejt  the  iudgmeut  debtor  in  cuittiHJ)', 
in  All  reepecU  ne  it  the  execution  waa  issued  out  ol  the  supreme 
court,  until  the  jndBnient  nnd  the  fees  or  the  constable  are  paid; 
or  until  the  judgment  debtor  ia  thent-e  diechnrged,  in  due  course 
of  law;  except  that  if  the  execution  has  an  indorsement,  showing 
that  the  judgment  was  rendered  in  an  action  for  a  penalty  or 
forfeiture,  siven  b;  a  statute  of  the  State,  the  sheriff  shall  not 
admit  the  judgment  debtor  to  the  liberties  of  the  jaiL 

B.  H.,    part  g(  H  IBl  and  ]43. 

1  8033.   [Aaa'd,  1S88.]      Wben  IndsneBt  debtor  to  be  dla- 

It  a  person  committed  to  Jail  by  virtue  of  an  executioa  issued 
J)y  B.  justice  of  the  peace,  or  out  of  the  municipal  court  of  Buf- 
falo, or  by  virtue  of  an  execution  issued  by  a  county  clerk  on 
a  transcript  of  a  judgment  recovered  before  a  justice  of  the  peace, 
or  in  the  said  niunidpnl  court  of  Buffalo,  has  a  family  within 
the  state  for  which  he  provides,  he  must  be  discharged,  after 
remaining  in  citstodj,  cither  with  or  without  being  admitted  to 
the  jail  liberties,  thiily  days;  othemiBe  he  must  be  discharged 
after  so  remaining  sixty  days. 
Id..  I  lfi2,  >m'd.  AlbuDf  CItT  Court.  L.  1S84,  ch.  122;  L.  1S63,  ek.  X. 
I  a(»4.  A««BvItr  dlsebarse. 

In  order  to  procure  a  discharge,  as  prescribed  In  the  last  section, 
the  prisoner  must  make,  and  deliver  to  the  sheriff  or  jailer,  an 
affidavit,  stating  the  facts  which  entitle  him  thereto,  according 
to  the  provisiouB  of  that  section.  Upon  receiving  such  an  affi- 
davit tEie  sheriff  or  jailer  must  forthwith  discbarge  the  prisoner 
from  his  ciutody.  He  must  thereupon  deliver  the  affidavit  to 
■'  who  must  file  it  in  his  office,  without  fee. 

i  30S0.  FenaltT  for  not  alucbftivlBK. 

A  sheriff  or  jailer,  who  refuses  to  discharge  the  prisoner,  upon 
recelviag  such  an  affidavit,  forfeits  twenty-five  dollars  for  each 
day,  during  which  he  detains  the  prisoner;  to  be  recovered  by  the 
latter,  in  addition  to  any  damages,  which  he  sustains  by  reason 
of  the  false  imprisonment. 

M..  I   IW. 

[-S03fl.  AflldBvlt  i>  deteaoe  to  aetlOB  for  eseapo. 

The  receipt  of  such  an  affidavit  is  a  defence,  to  an  action 
brought  against  the  sheriff  or  jailer,  by  reason  of  the  prisoner's 
discharge. 

Id.,  I  IM, 

g  8037.  Dlaebariie  not  to  kSeet  Jndgnaeat. 

Notwithstanding  the  discharge  of  a  judgment  debtor,  as  pre- 
scribed in  the  last  four  sections,  the  judgment  remains  valid  as 
Bgainct  his  property;  and  a  new  execution  may  be  issued  accord- 
ingly, as  if  be  had  not  been  Imprisoned. 

M.,  I  IBT. 

I  BOSS.  Exe«stloB  npon  JndKmcnt  la  action  tor  ■  obatlel. 

In  an  action  for  a  chattel,  the  possession  of  which  has  not 
b«eit  delirered  to  th«  prevailing  p&rty,  an  execution,  for  the 
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deliverj  of  the  posBession  tbereol  to  him,  hh  woII  as  lor  auj 
demagea  recovered  by  him,  may  be  issued  by  the  jUBtice;  unless 
the  judgment  has  been  docketed  in  the  county  clerk's  office,  as 
prescribed  in  title  sixth  of  this  chapter.  It  must  be  to  the  eame 
eCect,  and  executed  in  the  same  mauaer,  as  a  like  execution 
isened  upon  a  judgment  rendered  in  the  supreme  court;  except 
that  it  must  be  directed  generally  to  any  constable  of  the  coantr; 
and  that  the  direction  to  aatisfy  a  sum  of  money,  out  of  the 
property  of  the  judgment  debtor,  must  be  in  the  form  prei<Tlbed 
m  this  title  for  a  like  direction,  where  an  execution  is  issued  by 
a.  justice  of  the  peace,  upon  a  judgment  foi  a  sum  of  money. 
flDlMtlCDU  tor  U  ISM.  part  ot  cti,  181. 

I  SOSa.  Action   BBmlnat  constable  for  not  retnralBS  exe- 

If  a  constable  fails  to  return  an  execution  within  fiye  days 
after  the  return  da^  thereof,  the  parly,  in  whose  favor  ft  was  is- 
sued, may  recover,  in  an  action  against  the  constable,  ihe  amount 
of  the  execution,  if  it  was  isaucd  upon  a  juilgineut  for  a  aum 
of  moaef;  or  if  it  was  for  Ihe  delivery  of  the  possession  of  a 
chattel,  the  value  of  the  chattel,  aa  apecified  in  the  judgment, 
together  with  the  damages  and  cosla  awarded  thereby;  and,  in 
either  case,  with  interest  from  the  time  when  the  judgment  waa 
rendered. 
B.  8.,  I  IK. 

I  8O40.  Oonst&blc  aot  to  >ct  ander  cxetmtloa  after  re- 
tvFB  d>r- 

A  constable  shall  not  levy  upon  or  sell  pro^rty,  or  arrest  & 
defendant,  or  take  poBBeasion  of  a  chattel,  by  virtue  of  an  eieeu- 
lion.  after  the  time  limited  therein  for  its  return,  unless  tha 
execution  baa  been  reiiewe<l;  nor  sbatt  he  do  any  act  under  a 
renewed  execution,  after  the  expiration  of  the  time  for  which 
It  has  been  renewed. 
Id.,  1  isi. 

I  S041.  Aetlon  avolBst  constable  for  woner  oolleeled. 

Where  money,  collected  by  a  constable  upon  an  execution.  Is 
not  paid  over  by  him  according  to  law,  any  person  entitled 
thereto  may  maintain  an  action  in  his  own  name,  niion  the  In- 
,  Btrument  of  security  given  by  the  conntable  and  bia  Raretiea;  and 
may  recover  therein  the  sum  bo  collected,  with  interest  from 
the  time  when  it  was  collected. 

Id.,   I  IflS. 

I  B042.  DntT  of  constable  vrliose  term  of  olBcc  ■>•■  ex- 
pired. 

A  constable.  1o  whom  an  execution  is  delivered,  whose  term 
of  office  expires  on  or  liefore  the  return  day  thereof,  must  mo- 
cced  thereupon  in  the  same  manner,  as  if  his  term  of  office  had 
not  expired;  and  he  and  his  sureties  are  liable  for  any  nedeet 
of  duty,  with  respect  to  the  execution;  or  for  money  collected 
thereunder,  or  for  dmnni-os  siistaineil  by  reason  of  any  act 
done  by  the  constable,  tniicbing  the  execution,  In  the  same  manner, 
and  to  the  snme  extent,  as  if  his  term  of  office  had  uot^expii^. 

M.,  U  2»  and  SSa.    See  U  1872.  th.  T88  («  BdD,.#U,  ~  ' 
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I  3043.  Kscemllatt  spaa  Jodsaaent  do«I[eted  irtth  oobbIt; 
clerk. 

Whcie  a  judgmeot,  rendered  b7  a  justice  of  the  ^eace,  baa 
been  docketed  with  a.  county  clerk,  upon  the  fillog  either  of  a 
traosciiiit  from  tbe  justice's  docket,  or  of  a  transcript  from  the 
clerk's  docket  of  auoLher  county,  tlie  eaeculion,  to  be  Issued 
tiiereiiiiOQ  by  the  county  clerk,  must  be  iii  tUe  same  form,  and 

judgmcut  of  the  county  court;  except  as  otherwise  prescribed  in 
section  1367  of  this  act;  snd  except,  bIbo.  thnt  where  the  jndft-. 
ment  is  for  a.  sum  lees  than  twenty-GTe  dollars,  exclusive  of 
costs,  the  direction  to  satisfy  the  judgment  out  of  the  real  prop- 
erty of  the  judRraent  debtor  must  be  omitted.  In  that  case  the 
proTislons  of  this  act,  relatlnt;  to  the  latisfaction  of  nn  execntioo 
out  of  the  judgTuent  debtor's  real  property,  are  not  applicable 
thereto. 

Co.  Pcoc..  t  M,  nbd.  IS.    See  U  8017  ind  I3ST,  iQte. 
8T1 
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TITLE  VIIL 
Appeals . 

Arttelt  1.  Appeal*    genentllr. 

i,  Apptil  cot  •  naw  ttlU  la  ttaa  appclUtt  cot 

ABTICLB  FIRST. 

AppeaJa  generaUf/. 

Sk.  S044.  Jn(t1c«'8  ladnscnt  rsTlemd  bj  appeal. 

SUei!  I-rDccsdlnt*:    haw    ■»]-«). 


I  B044.  jBntloe'a  JndKmHt  rcTfewed  br  kppMiI. 

The  ouly  mode  ot  reviewing  a  judgment,  rendered  by  a  ioBtlce 
or  tte  iience  iu  a  civil  BCtiMi,  is  by  ao  appeal,  bb  prescribed  la 
tbiB  title. 

I  304lt.  [Am'd,  18»S.]  Who  mar  KweBl)  to  irliAt  D«art 
»pi>e«l  t«  be  Inlco. 

An  appenl  may  be  taken  by  nuy  party  OEKrieved  by  tbe  judg- 
ment. Except  where  the  judgment  1b  renilered  by  a  justice  of 
the  peace  of  the  city  o(  Buffalo,  the  appeal  must  be  to  the  conntr 
court  of  the  county  where  the  judKment  was  rendered. 

Id.,  part  of  (I  S25  and  35S;  L.  ISBS.  ck.  MS. 

I  SIMS.  [Am'd,  1883.]    Appealt  frbea  ■■<  hair  taken. 

An  appenl  muet  be  taken  within  twenty  day*  after  the  entry 
of  the  judgment  in  the  justice'B  docket;  except  that,  'whM«  a 
defendant  appeals  from  a  judgment  rendered  in  an  action, 
wherein  he  did  nut  npjiear.  and  the  summons  was  not  peraonally 
terved  upon  him,  llie  api>enl  may  be  taken  within  twenty  daya 
after  personal  service  upon  him,  on  the  part  of  the  plaintiff,  of 
written  notice  of  the  entry  of  the  judsment;  but  not  after  the 
expiration  of  five  years  from  the  entry  of  the  jndKment.  An 
appeal  is  taken  by  serrinK  upon  the  justice  by  whom  the  judg- 
ment was  rendered,  and  upon  the  respondent,  a  writteo  notice 
of  appeal,  Buhseribi'il  eltlier  by  the  appellant,  oi  by  tUa  attorneir 
In  the  appellate  court, 
'd..  pan  ot  II  3»3  KOd  3M. 

*"  Dm,-,;.;.,  Google 
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I  3047.   Hervlce  of  notice  apon  Jnatlcet  pBTineat  at  eaata 

Serrice  of  the  notice  of  appeal  upon  tbe  justice,  must  be  made 

to   him   perBaually,   or   to   liiB   clerk,   appoint   ' 

;  but  it  tSv  justice  ]a  dead,  or  if  neitber  be  e 


b7  deliyerinff   it   to   him   perBauall)',   or   to   liia   clerk,   appointed 

Eursuant  to  law;  but  it  the  justice  ]a  dead,  or  if  neitber  be  nor 
is  clerli  cau,   after  reasonable  diligence,   be   found   nithia  the 


county,  aerrice  of  the  notice  upon  the  Jnatice  may,  be  made  bj\ 
deliveriug  it  to  the  clerk  of  tbe  appellate  court.  Uulesa  the 
jnstice  la  dead,  the  appellant  muBt,  at  the  time  of  Bervlng  the 
notice,  pay  to  the  person  to  whom  it  ia  delivered  the  coats  of 
the  action,  Included  in  the  Judgment,  and  the  aam  of  two  dollars, 
BB  the  fee  of  the  justice  for  making  the  return. 

Go.  Pne.,  pin  al  ||  3M  and  3S». 

I  S04&  Servloe  of  not  lev  upon  reJipondent* 

Service  of  the  notice  of  appeal  npon  the  respondent  may  bo 
made,  by  deliverioK  it,  in  any  part  .  '  the  State,  to  the  respondeat 
personally,  or  In  one  of  the  following  mctboda: 

1.  If  the  respondent  is  a  resident  of  tbe  county,  by  leaving  It 
at  hia  reaidence,  with  a  person  of  suitable  age  and  discretluD. 
If  be  la  not  a  realdent  of  the  connty.  and  the  person  who  ap- 
peared 08  hia  attorney  upon  the  trial  is  a  resident  thereof,  it 
may  be  served  upon  the  attorney,  either  peraonally,  or  by  leaving 
it  at  hie  residence,  with  a  person  of  suitable  age  and  discretion. 

2.  If  service  within  tbe  county  cannot  be  made,  with  due 
diligence,  upon  the  respondent  personally,  or  in  the  method  pre- 
scribed in  the  foregoing  Bubdiviaiou.   the  notice  of  appeal  may 

'  be  served  upon  him,  by  delivering  it  to  the  clerk  of  the  appellate 

g  3O40.  Amendmenl)  *rhea  allowed. 

Where  the  appellant,  seasonably  and  in  good  faith,  serves  the 
notice  of  appeal,  upon  either  the  Justice  or  tbe  respondent,  but 
Dinils,  through  mistake,  inadvertence,  or  excusable  neglect,  to 
serve  it  -upon  the  other,  or  to  do  any  other  act  neceasan  to 
perfect  the  appeal,  tbe  appellate  court,  upon  proof  by_  affinavit 
of  the  facts,  may,  in  its  discretion,  permit  the  omission  to  be 
supplied,  or  an  amendment  to  be  made,  upon  such  terms  as 
Justice  requires. 

la.,    I  3ST. 

I  SOSO.  tlndertaktuK  to  star  exeoatloD  apon  Jadcmeiit. 

I'  the  appellant  desires  a  stay  of  execution,  he  muat  give  a 
written  undertaking,  executed  by  one  or  more  aureties,  approved 
by  the  jualice  who  rendered  the  judgment,  or  by  a  judge  of  the 
ai^ellate  court,  to  the  effect  that,  if  the  appeal  is  diamisaed:  or 
U  judgmeut  is  rendered  against  tbe  apiK'Ilnnt  in  the  anpellate 
court,  and  on  execution  issued  thereupon  is  returned  wholly  or 
partly  unsatisfied:  the  sureties  will  pay  the  amount  of  the  judg- 
ment, or  the  portion  thereof  remaining  unsoliaGed,  not  exceeding 
a  sum,  specified  in  the  undertaking,  which  must  be  at  least  one 
hundred  dollara.  and  not  leas  thnn  twice  tbe  amount  of  tbe 
judgment;  or,  if  tbe  judgment  in  tbe  justice's  court  is  tor  the 
recovery  of  a  chattel,  that  the  sureties  will  pav  the  sum  fixed 
by  (hat  ju'lement  as  the  value  of  the  chattpl,  toceiher  with  the 
damages,  if  any,  awardi^l  tor  t!ie  taking.  wilhhoMing.  or  d.-teti- 
tiou  thereof.  A  copy  of  the  undertaking,  with  a  notice  of  the 
878 
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deliver;  tber«oI,  must  be  served  witb  the  t 
in  lihe  uiauner.  Section  1885  of  tbU  act 
uodertakiDg. 

Co.  Prac.,  H  300  'Dd  3M. 

I  soul.  ProccedlncB)  boTr  atBrcMi 

The  delivery  of  the  undertaking  to  the  Justice  or  to  hU  clerk, 
appointed  purauaut  to  ]avt,  and  service  of  s  copy  therMf.  and  ot 
notice  of  the  deliverr  thereof,  sta;  the  issuing  of  aD  execution 
upon  the  judgmeot.  If  nn  esecation  has  been  issued,  the  service 
of  a  copy  of  the  undertaking,  certified  by  the  Jnatice  or  the  clerk, 
or  aeeompauJed  with  an  affidavit,  showingr  that  it  is  a  copj,  and 
that  the  original  has  been  duly  filed,  upon  the  otScer  holtUng  the 
execution,  stays  farther  proceedings  thereunder. 
Id.,  I  aST. 

I  SOBS.  Id.|  wkCB  jBBtiec  Is  dn^  «t«. 

Where  the  Justice  Is  dead,  or  cannot,  with  due  diligence,  be 
fonnd  within  tne  county,  and  be  has  no  clerk,  appointed  parenant 
to  law,  or  the  clerk  cannot,  with  due  diligence,  be  found  witbln 
the  county,  the  undertaking  may  be  Sled  with  the  clerk  of  the 
B[q)ellHte  court.  In  tbat  cane,  notice  of  the  tiling  must  tie  given  , 
to  the  respondent,  as  prescribed  in  section  3048  of  this  act,  fOr 
service  of  n  notice  of  appeal  upon  him.  The  filing  of  the  noder- 
taking  has  the  same  effect,  a«  the  drilvery  thereof  to  the  Jus- 
tice: and  a  copy  thereof  certified  by  the  county  clerk,  served 
upon  the  officer  holding  an  execution,  has  the  same  effect,  aa  It 
it  was  certified,  as  prescribed  In  the  last  section. 
Id.,  I  «W. 

I  S063.  Retwra. 

The  Justice  must,  after  ten  and  within  thirty  dara  from  tho 
service  of  the  notice  of  appeal,  and  the  payment  of  the  costs  and 
fee,  as  preserilved  in  aecllon  3047  of  this  act,  make  a  return  t» 
the  appellate  court,  annex  thereto  the  notice  of  appeal  and  the 
undPHahint;.  if  nny  has  been  delivered  to  him  or  to  bis  clerk,  and 
file  the  aame  wilh  the  clerk  ot  the  appellate  court.  The  return 
must  contain  nil  the  proceedingn,  including  the  evidence  and  the 
judgment:  unless  the  appellant  has.  in  his  notice  of  appeal, 
demanded  a  new  trial,  in  a  ease  where  be  is  entitled  thereto, 
as  prescribed  in  article  third  ot  this  title.  In  the  latter  case, 
the  juBlice  must  return  the  summoos,  together  with  each  war- 
rant of  attachment,  order  of  arrest,  or  requisition  to  replevy,  or 
eieculion  K-raotcd  by  him  la  the  action,  with  the  proof  of  the 
serviee  thereof;  the  plead Ings,  or  copies  thereof;  the  proceed Inw 
upon  the  trial;  and  the  Judgment;  with  a  brief  statement  of  the 
amount  and  nature  of  the  claims  litigated  by  the  parties.  But 
he  need  not  return  the  evidence,  or  any  part  thereof,  unless  b« 
Is  required  so  to  do  by  the  special  order  of  the  appellkite  court. 

Id.,   I  300.  am'd. 

I  11054.  Id.|  when  jBBtlcc  b«a  Kone  mat  «f  •■^e. 

Where  the  justice  has  gone  ont  of  office,  he  mant,  ncTerthelcM, 
make  a  return  in  the  same  mnnner,  end  his  return  baa  the  muim 
effect,  as  if  he  remained  in  office. 


L 
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I  tOM.  Firfber  retarni  hoir  eoaipelled. 

If  ihs  return  Is  detective,  tbe  appellate  court  may  direct  tbe 
jDitiH  la  make  a  further  or  Hiaended  return,  U  often  as  is 
iwceBuiT.  The  appellate  court  may  compel  the  Justice,  by  at- 
lacliiDfiii,  to  make  aod  file  (i  return,  or  n  further  or  nmenitrd 
return.  Tbe  court  is  nlways  open  for  those  purpoar*.  Where 
tie  JastiM  has  removed  to  another  county  of  the  State,  tho 
«ppel]»le  Kinrt  may  compel  him  to  make  the  return,  aa  if  he  wai 
nil!  wftbin  the  county  where  the  judgment  wae  rendered. 
On.  Fax.,  H  3<2  ■Pd  MS. 

I'aoCM.  M,\  when  Jaatlec  !■  «■!««,  cle. 

If  llie  justiee  dies,  becomes  a  lunatic,  absconds,  removes  from 
tbe  State,  or  otbemiBe  becomes  unable  to  make  the  return,  the 
sppetlste  coart  may  receive  afiidavils,  or  einmiue  witDesaea,  as 
to  the  erldence  and  other  prooeedinga  takeu,  and  the  Judgment 
rendered,  before  the  justice;  and  may  determine  tlie  app^l,  oa 
if  a  relura  bad  been  duly  made  by  the  justice. 


I  30ST.  pF«eeedlBKa  wkH  en-or  la  tmvi  !■  Blleved- 

Wbere  aa  appeal  ia  founded  upon  an  error  in  fact  in  the  pro- 
ceedings, not  affecting  the  merits  ot  the  action,  and  not  within 
(he  knowledge  of  the  justice,  the  court  may  determine  the  matter 
upon  affidavits:  or,  in  its  disctetioo,  upon  the  eiamioatiou  of 
witnesses;  or  in  both  methods.  > 

Id.,  put  of  I  ««. 

I  80S8.  RestltntJoB  npau  reT«rBBl. 

Where  the  judgment  of  the  Justice  is  reversed  or  modlGed,  tbe 
appellate  court  may  make  or  compel  restitution  of  properly  or 
of  a  right  lost  by  means  of  tbe  erroneous  judgment;  but  not  so 
as  to  affect  the  title  of  a  purcbaser,  in  good  Inith  and  for  value, 
ot  proBertT  sold  by  virtue  of  a.  warrant  of  attacliment  In  the 
action,  or  nn  execution  issued  upon  tbe  judgment.  In  that  case, 
the  appellate  court  may  compel  the  value,  or  the  ptirchase-prlcc 
to  be  restored,  or  deposited  to  abide  the  event  of  the  action,  as 
Justice  requires.  Six  days'  notice  of  an  application  for  an  order 
tor  restitution  must  be  given;  and.  If  the  application  Is  granted 
before  Judgment,  the  proper  direction  may  t>c  included  therein. 
Id..  I  309. 
I  SOaa,  IcttloK  off  eoBta  aad  recOTerT. 

If,  upon  the  appeal,  a  sum  of  money  is  awardod  to  one  party. 
und  costs  are  awarded  to  the  adverse  party,  the  appellate  court 
□lust  B^t  off  tbe  one  against  the  other,  and  render  judgment  for 
tit0  balance. 

f  3000,  Certain  ■nms  maT  be  Ineliided  tn  dl«l>vraeinealB. 
*Vh_«*r«?  oosta  are  awarded  to  tbe  nnpellant,  he  may  include,  in 
!*  disbarse'inciita  upon  the  appfsl.  the  costs  and  fee  paid  to  the 
Atlce-  upou  taking  the  appeal;  and.  where  the  judgment  rendered 

tbe-  justice  was  againKC  the  appellant,  he  may  also  include,  in  ' 
3Be    diBbursements,  the  costs  of  the  action,  before  tbe  justice. 
iloh    he    n'otjld  have  been  entitled  to  recover,  if  tbe  jadgmeDt 
the  justice  bad  been  in  bb  favor. 
.,   part  «X  I  911. 
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I  SOei.  Jodsment-roll. 

The  clerk,  immediatelr  after  entering  Gnal  jadgmeiit  oj/oa  the 
determinatioD  of  an  appeal,  must  attach  together  and  file  tucb 
of  the  following  papers,  as  were  used  upon  the  appeal;  which 
coDBtitute  the  judgment-roll: 

1.  The  return  of  the  justice,  or  a  certified  copy  thereof;  the 
notice  of  appeal;  and  the  uDdertaking,  if  any  has  been  given. 

2.  The  verdict,  report,  or  decision,  and  each  offer,  if  any,  mada 
aa  preacribed  in  article  third  of  thii  title. 

8.  A  certified  cop7  of  the  judgment,  together  with  each  notice 
of  ezceptions,  or  case,  which  Is  then  on  file. 

4.  Ever^  other  paper,  then  on  Sle,  and  a  certified  copr  of  eveiT 
order,  which  in  any  way  involveB  the  merits,  or  Dccesaarlly  af- 
fects the  judgment. 
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:.  19,  t.  8,  s.  3  APPEiLS.  §§  8062- 

AUTicle:  second. 

Appealwhere  a  iteio  tritU  is  not  Itadin  the  appelate  eourt. 

B*c.  SOea.  HeirlDf  of  ippeil;  OUmlBul  Uwmt. 
toes.  jDdEm«t. 

SOM.  Wben  atw  trlil  In  Jutlce'i  coart  mif  b«  dIrecUd. 
30QC.  Id.;  proccedlpfn  hvfon  JiutlM. 


I  BOfla.  [Am**,  IBBB.]  HeBrlna:  of  a.ppMUi  «lanl»Htl 
tkereol. 

It  the  case  ia  one  whero  the  appellant  ie  not  entitled  to,  or  has 
not  denuinded,  a  new  trial  in  tbe  appellate  court,  as  prescribed 
in  section  3068  of  tbie  act,  tbe  reapondent  may,  within  twenty 
daTB  of  the  eorrlce  on  him  of  the  notice  of  appeal,  serve  upon 
the  appellant  or  his  attorney  a  written  stipulnlfoa  that  the  judK- 
ment  appealed  from  ma;  be  reversed  with  Ave  dollars  costs  and 
dlabnrscments  of  the  appeal,  and  thereafter  no  further  steps  shall 
be  taken  In  sneh  appeal,  excest  to  cater  judtcment  in  pursuaacc 
of  such  stipulation  for  the  enforcement  thereof;  in  case  svch 
stipulation  shall  not  be  so  served,  tbe  appeal  mar  be  brought  to 
a  hearing  In  the  appellate  court  at  any  term  thereof  at  which  such 
an  appeal  can  be  heard,  held  after  the  return  is  filed,  upon  a 
notice  b;  either  part;  of  not  less  than  eight  dajs.  It  must  be 
placed  upon  tbe  calendar,  anil  must  continue  thereupon  without 
farther  notice  until  _;  is  finally  disposed  of.  If,  after  being  regu- 
larlr  placed  upon  the  calendar,  neither  party  brings  it  to  n  hear- 
ing before  the  end  of  the  second  term  thereafter  at  which  It 
might  be  noticed  for  hearing  and  heard,  tbe  court  must  diamlsa 
tbe  appeal  unless  it  directs  tbe  same  to  be  coutinued  for  cause 
■bown. 

Ca.  Prae..  |  8S4:  L.  IMS.  ch.  Ma. 

I    SUflS.    [An'd,    ISKt,    IffOO.]    JaOicneiit. 

In  a  case  specified  in  the  last  section,  the  appeal  must  be  heard 
upon  .the  orJKiuul  papere,  or  a  certified  copy  tht-reof  and  a  copy 
or  copies  thereof  need  not  be  furnished  for  the  uae  of  the  court. 
The  appellate  court  munt  render  judgment  according  to  the 
justice  of  the  caHc,  without  regard  to  techuicat  errors  or  defects 
which  do  not  affect  the  meritx.  It  may  aairm  or  reverse  the 
Judgment  of  the  juHtice,  in  whole  or  in  part,  and  as  to  any  or 
all  of  the  parties,  and  for  errnrH  of  law  or  of  fact,  and  where  the 
judgment  Is  contrary  to  or  against  the  weight  of  the  evidence, 
tbe  appellate  eourt  may,  upon  its  reversal  of  a  judgment,  onler  a 
new  trial  before  the  name  jtiiitlre  or  before  another  ju>iti<-e  of  the 
same  county  to  be  designated  in  the  order,  and  nt  a  time  and 
place  to  be  upeclfied  in  the  order,  and  In  such  a  ease  the  costs 
of  the  appeal  shall  be  In  the  discretion  of  the  appellate  court. 

L.1N3.BII.  MK  L.  ll(»,ah.«S.     iBSSsctScilI.  I.UO). 

I  9(M4.  Wbea  sew  trial  Ib  Inatice's  court  ibb7  b« 
directed. 

If  the  appeal  Is  taken  by  the  defendant,  who  failed  to 
appear  before  the  justice,  eitiier  upon  the  rrtnrn  of  the  suni- 
mons,  or  at  the  time  to  which  the  trial  of  the  action  was  ad- 
journed: and  he  shows,  by  affidavit  or  otherwise,  that  roanifeat 
Injosttce  has  been  done,  and  renders  a  satisfactory  excuse  for  hts 
STT 
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default;  the  apiiellale  court  may,  lu  its  discrolion,  set  aside  the 
jodgment  appealed  from,  or  ataj-  proceediags  tlierenoder,  and  by 
order  direct  a  new  trial,  belore  tbe  same  justice,  or  before  another 
justice  of  the  Game  coumy,  designated  ia  tbe  order,  at  such  it 
time  aud  place,  specified  ia  the  order,  aad  upon  eucli  terms,  as 
It  deems  proper. 

Cd.  Proc,,  part  of  |  3W. 

I  SMB.  [Am'd,  1S93.]     Id.)  prfHseedln«B  before  Jaatlee. 

Where  a  new  trial  is  directed  before  n.  justicp,  na  prescribed  in 
the  last  two  Bcctions,  the  parlips  nuist  oiipenr  before  him,  at  the 
time  nnil  place  upecified  in  the  order  of  the  appellate  court,  witfa- 
e  of  an;  notice,  or  of  a  copy  of  the  order.    'I'hereui^on 


I  30««.  Caatmt  when  swardtid. 

Upon  an  api 
la  r^alatod  t-  _. 

1.  If  the  appeal  >a  diaralBsed,  because  neither  party  brings  it 
to  a  benring,  ns  preacribcd  la  this  article,  coats  Bliall  not  be 
awarded   to  either   party. 

2.  If  the  judgment  ia  reyerae^l  (of  an  error  in  fact,  not  affect- 
ing the  merits;  or  It  a  new  trial  is  directed,  before  the  same  or 
another  justice,  as  prescrilxM]  in  this  article;  the  costs  of  the 
appeal  arc  in  the  diacretion  of  the  appellate  court. 

3.  If  the  Judgment  is  affirmed,  coats  must  be  awarded  to  the 
reaoondent. 

4'.  If  the  jndgmcnt  is  rcTprwd,  coala  mnst  be  awarded  to  the 
appellant. 

5.  If  the  jildgmput  is  affirmed  only  in  part,  tiie  coata,  or  such 
a  part  thereof,  as  to  the  appellate  court  deema  Just,  not  eiceedinx 
ten  dollara,  beaidea  disburaenieots,  may  be  awarded  to  either 
party. 

f  80«T.  Amonnt  of  costa. 

Upon    an   appeal,   provided     for     in    thia   article,   eoats,    when 
awarded,  muKt  be  as  (oUowa,  bcsiilcs  disbursements; 
To  the   appellant,   upon   rcTpruB!,   thirty  dollara. 
To  the  reHpondcnt,  upon  affirmance,  twenty-five  dollars, 
ta.,  lait  at  t  71,  (id'iI. 

STB 
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ARTICLE!  THIRD. 

Appeal  for  a  neu?  trial  in  the  appellate  court. 

Bte.  S068.  VniBa  anpelUDt  nu;  ilemiDd  uv  trlu  la  sppelUte  eoBit. 
30m.  ODdcRBklDK  to  b«  glTen. 

I  3066.  [Axa*4,  1H9S.]  'WlieB  ■ppellatit  msr  demanil  uei* 
trial  IB  a.t>vellBtc  ooart. 

Where  an  iBsue  of  fact  or  no  issue  nf  tan  was  joinetl  before 
the  jimtice,  and  tbe  Btim,  for  which  JudgtiiPijt  was  demanded  by 
>'itber  party  iu  his  pleading,  exceeds  fifty  dollars;  or  where,  in  &u 
action  lo  recover  a  tbiittel,  tbe  ralue  of  tbe  piroperty,  as  fixed, 
together  with  the  damageB  recovered,  if  any,  eiceeds  fifty  dol- 
tars;  the  appellnnt  may,  in  bis  notice  of  appeal,  except  when  the 
appeal  is  to  tbe  county  court  of  Kings  county,  d^nand  a  new 
(rial  in  the  appellate  court;  and  thereupon  is  entitled  thereto, 
whether  the  defendant  wns  or  was  not  present  at  the  trial.  Ad 
aiipeal  from  a  jud^ent  of  n  justice'i  court  or  by  a  jnstiee  of 
the  pence  in  the  fity  of  Brooklyn,  or  any  of  the  towns  in  the 
county  of  Kings  must  be  taken  and  disposed  of  in  the  manner 
prescribed  iu  articles  first  and  second  of  this  chapter  and  title, 
and   not  otherwise. 

h.    IB8S,    cli.   3S0. 

I  S06B.  (Fmderlahlnff  to  be  stven. 

To  render  auck.ma  appeal  effectual,  the  appellant  tnuat  at  tbe 
time  of   the   service  ol   the   notice  of  appeal   upon   tbe  jtmtlce, 

give  the  undertnlfiug  required,  by  tbja  title,  to  Btoy  the  e, ''" 

of  tbe  judgment. 


I  UOTO.  [Am'd,   I89t(.]    OCer  t«  eonproiHiBe  liefOFe  retara. 

Upon  an  appeal,  provided  for  in  this  article,  from  a  judgment 
for  a  sum  of  money  only,  either  party  may,  within  fifteen  daya 
after  service  of  the  notice  of  appeal,  serve  uion  the  adverse 
party,  or  upon  his  attorney,  a  written  offer  to  allow  judgment  to 
be  rendered  in  the  appellate  conrf,  in  favor  of  either  party,  for, 
a  specified  sum.  If  the  offer  is  not  accepted,  it  cannot  be  proved' 
npon  the  trial.  If  the  party,  within  ten  days  aflor  service  of 
the  offer  upon  him,  serves  ujwn  (he  party  malting  the  same,  or 
upon  his  attorney,  written  notice  that  be  necejts  the  offer,  he 
must  file  it,  with  an  affidavit  of  service  of  tbe  notice  of  accept- 
ance, with  tbe  clerk  of  tbe  appellate  court,  who  thereupon  must 
enter  judgment  accordingly.  Where  an  offer  is  made  as  abovg 
provided,  the  party  refusing  to  accept  the  same  shall  be  liable 
for  coats  of  the  appeal,  unlcsa  1he  recovery  shall  be  more  favor- 
able to  him  than  the  sum  ofEernl.  It  neither  party  makes  an 
offer,  as  provided  herein,  the  party  in  whose  favor  the  verdict, 
report  or  decision  in  the  appellate  court  is  giren.  shall  be  entitled 
to  recover  bis  costs  nson  the  appeal.  Costs  when  awarded  ac- 
cording  to  the  provisions  of  this  section  shall  be  in  amounts  pro- 
Tided  m  section  three  thousaud  and  seventy-three  of  this  article. 

Id.,  I  an:  U  IBMt,  eb.  SH. 

879 
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I  80T1.  PraoeedlaKa  Itt  aLppellale  ooart. 

Upon  H.D  appeal,  provideil  for  ia  this  article,  atter  the  expiration 
of  ten  days  from  ttie  time  of  filing  the  justice's  return,  the  action 
la  deemed  an  action  at  ISHne  io  the  appellate  court;  and  all  the 

proceedingB   therein,   in  '    "        "  "    "         " .      .     .   __ 

Tiew  of  the  judgment, 
coiumeDced  in  the  appeliato  c 
presoribed   in   this  chapter. 

{  80T3I.  Oiler  to  eaiiipromla«  K(t«r  retarB. 

Either  party  may,  at  an;  time  after  the  action  is  deemed  at 
lasue  In  the  appellate  court,  and  before  the  trial,  serve  uiwo  the 
adTerse  party,  a  written  offer  to  allow  Judgment  to  he  taken 
against  him,  for  a  sum,  or  property,  or  to  the  effect,  therein 
speclGed,  with  or  without  cdbIb.  If  there  are  two  or  more  defeod- 
antB.  and  the  action  can  be  severed,  a  like  offer  may  be  made  by 
one  or  more  defendants,  agaiuat  whom  a  aepairote  judgment  may 
be  taken;  and,  if  it  is  accepted,  the  action  becomes  severed,  and 
may  proceed  against  the  other  defendants,  as  if  it  had  been 
originHlly  commenced  against  them  only.  If  the  party  receiving 
the  offer,  within  ten  days  thereafter,  serves  upon  the  adverse 
party,  notice  that  he  accepts  it,  be  may  file  it,  with  proof  of 
acceptance;  and  thereupon  the  clerk  must  enter  judgment  ae- 
cordingl?.  If  the  offer  is  not  thus  acceptet^  it  cannot  be  proved 
upon  the  trial;  and  if  the  party,  to  whom  it  is  made,  fails  to 
obtain  a  more  favorable  judgment,  be  cannot  recover  costs  from 
the  time  of  the  offer,  but  must  par  costs  from  that  time. 

Id.,  g  366. 

I  SOTS.  Aaioattt  of  costs. 

Upon  an  appeal,  provided  for  in 'this  article,  costs,  when 
awarded,  must  be  as  follows,  besides  disbursements: 

Por  nil  proceedings  before  notice  of  trial,  fifteen  dollars. 

For  all   subBequent  proceedings   before  trial,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  fifteen  dollars. 

For  the  triol  of  an  issne  of  fact,  twenty  dollars. 

For  the  argument  of  a  motion  for  a  new  trial  on  a  case,  fifteen 
dollars. 

For  each  term,  not  more  than  five,  at  which  the  appeal  is 
regularly  on  the  calendar,  exclnding  the  term,  at  jvhlca  it  is 
tried,  or  otherwise  finally  disposed  of,  ten  dollars. 

Id.,  ptrt  St  I  3TI,  BiB'd. 


D,g,t,ioflb,GoOglc 


COSTS. 
TITLE  IX. 
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I  S074.  tTbeu   ppbtbIIIbk  pcrtr  to  rceorav  awUn,   Wh»t 

Except  QB  DtlierwUe  ipecinlly  prescribed  by  law,  a  party  who 
recoTcrB  juilgmeiit  in  an  action  in  a  juatice's  court,  is  ealitled  to 
coBtsi  wliicli  must  be  included  in  toe  Judgment.  Costs  coniiit 
ot  the  fees,  allotved  by  law,  for  services  neceuarlly  reDderrd  in 
the  nction,  nt  tlie  regneit  ot  t!ie  party  entitled  to  coits,  or  pnid 
by  him,  us  prescribed  by  law;  and  of  sDch  otber  ezpeniei,  a*  a 
nnt'ty  Ji  entitled  to  indade  In  bis  costs,  by  express  pioTlsioA  of 

R.  S.  24T,  I  120  (3  Edm.  SUi;  L.  18ST,  ch.  TTS,  |  S  («  SAa.  TOW;  U  VMt, 


S.  24T,  I 
1-  f*  (» 


cb.  eta, 

I  30T8.  VTbta  tiBintrr  pKrtr  to  rmtoTrr  ooata. 

In  either  of  the  folloirinK  esses,  coats  shall  not  be  swarded  to 
either  party,  bat  eneli  party  must  pay  bis  oirn  costs: 

1.  Where  the  nctioD  U  dlscontluiipd  by  tbe  absence  ot  the 
Justice  for  more  tban  one  hoiu,  after  the  summons  ts  returnable, 
or  after  tbe  time  to  ^vhich  the  trinl  bss  been  adjcamed. 

2.  Where  tbe  justice  Is  disqaellQed,  for  a  reason  specified  In 
section  46  of  this  act. 

3.  Where  the  action  is  dlscontinaed.  npon  the  RTonnd  that  the 
defendant  is  an  infant,  for  whom  a  cuardinn  ad  litem  has  not 
been  appointed, 

4.  In  an  aetion  to  recorer  one  or  more  chattels,  where  the  i^ln- 
(iff  Tccovcrs  a  chattel,  or  part  of  a  chattel,  or  the  tqIdo  thereof 
and  the  defcndnnt  also  reeorers  a  chattel,  or  part  of  n  chattel, 
n'bicb  hns  been  replerlod  and  dellrered  to  the  plaintiff,  or  tha 
»alue  thereof.  The  pinintifl  la  entitled  to  costs,  where  both  pai^ 
tics  recoTer,  ai  specified  in  this  snbdiTisioD,  nnlcss  the  chattel, 
for  irhicb  tbe  defendant  recovers,  baa  been  replevied  and  deliv- 
ered to  the  plnintiff. 

I  sore.  [Am>d,  1880.]    Amonnt  of  coat*  limited. 

The  Bum  to  be  nw[irdcd.  as  costs,  to  the  prcTailin^  PRrty,  fx 
cept  where  it  is  otherwise  specially  prescribed  by  law.  Is  limited 
as  follows: 

1.  It  cannot  exceed  fifteen  dollara,  besldca  the  fees  of  witnesses, 
where,  npon  the  trial  of  an  Iesub  of  fnct  or  ol  law,  either  party 
recovers  damottes  to  tbe  amount  ot  fifty  dollars  or  more,  or  one 
or  more  chattels,  the  value  of  which,  aa  fixed,  toecther  with  the 
damaKes,  if  nny,  amoutits  to  fifty  dollors  or  more:  or,  where,  it 
the  defendant  recovers  judjimeiit.  tlie  sum  for  which  the  plaintiff 
demanded  iudftment,  was  fifty  dnllnrn  or  more,  or  the  value  ot 
all  the  chattels,  ;o  recover  whieli  the  nction  was  brousbt,  VU 
stated  in  the  comolaiut  at  fiCt.v  'lollara  or  more, 
SO  H=l 
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2.  In  every  other  eaee,  It  cannot  exceed  ten  dollnri,  besides  the 
Icei  of  witiieBBeB,  ntteudiug  from  another  couutf. 

But  the  prevuiliag  pnrtyls  eutltled,  In  addition  to  the  anm 
■peciGed  in  this  section,  to  the  fees  and  expenses  allowed  by  law, 
for  n  conimlesion  iasued  to  esaciine  a  witness  not  resldiug  h 
the  count;  or  iu  nn  ndjoiiima  couutf ;  and  lor  each  adjournment 
exccedins  one,  which  was  granted  upon  Uie  upiilicntion  of  the 
party  agniuel  whooi  the  judgment  ii  rendered. 

SiihiUtntm  tsr  1..  isee,  <rh.  set,  I  1  (S  Bdm.  S04);  L.  1S41,  ch.  IW.  1  I 
(t  Kdm.  SIO);  L.  ISOB,  nb.  Kit. 

I  ere  Jiidcmi 
__._■  of  the  trln!  r       .      . 
not  nlloived  upon  the  trial  of  ft 
Bm  Co.  FrM.,   |  64,  iDbd.   II. 

I  3078.  T«»tlon  of  aoita. 

Where  a  Jnstlce  rendei 
docket-hook,  the  Itenia  (  ....._ 
Before  ru;  Item  of  costs  is  tlius  allowed,  other  than  a  fee  to 
the  JuHtice,  or  to  a  juror  or  wilnegs  who  attended,  or  to  a  con- 
ttnble  who  has  certified  the  amount  of  hia  fee,  upon  a  paper  filed 
^  ith  the  juatice,  the  pnrt?  must  show,  by  his  oath,  or  that  of 
his  attorney,  to  the  pntisfactlon  of  the  justice,  that  the  item 
was  actually  and  legally  paid  or  locnrred. 

I  OOTO.  Incremeil  cssiiti. 

Increased  costs  must  he  awarded  in  favor  of  the  defenilnnt, 
in  nn  action  in  a.  justice's  court,  in  B  case,  BQd  Increased  at  the 
rate,  spcciticd  in  section  325S  of  this  act. 

I  30S0.  Coat*  OB  InflKment  tor  one  or  nar«  deleadmBl*. 

In  an  action  against  two  or  more  defendants,  not  united  In 
Iiitereat,  who  make  separate  defences  hy  separate  Answers,  If 
the  plaintiff  fails  to  recover  jndgmcut  npnlnst  all,  the  Jnstlce 
must  award  costs  to  those  who  ha.re  judfment  in  their  favor. 

1  R.  S.  OIR,  I  IS  (3  Earn.  039}, 

I    8081.    CoBlB    VTr«Ma:falI)r    collected    mar    be    resoTCBcd 

Where  a  Jnstice  inclndea  Id  n  judgment  a  greater  moonnt  of 
«>BlB  than  is  nllowrd  by  law,  or  nn  improper  Item  of  costs  or  fees, 
and  the  same  is  collected;  the  person  from  whom  it  was  collected 
may,  notwithstanding  the  judgment,  recover  from  the  justice 
who  has  received  it,  the  nmonnt  thereof,  with  interest. 

3  It.  8.  3CU,  I  £30  (a  £4m.  871). 


D,g,t,ioflb,GoOglc 
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«I84*  CetUin   offlcen   to  i«l»  ■(inliiij 

ila  •tia7lDg. 

aOM.  nueii  prliBto  porsQii  raoj  Kiv 

!  .poh  Bnlmali. 

8087.  Precept°tlie«nfSoV       '        *" 
loes.  Id.:    bow    uctmI. 

■Kut  fMltton. 

MM.  Prwt  ol  urTlH  ol  pnA-pt. 

SOW.  AMtrcp;  trlBl. 

ISS:  Sp^e^io*?  ^"^lo^'ii'rj;^ 

;  w.rrjnl  to  aell;  eiecotk 

BUM.  Id.;  wbon  no  clilm  ouid*  nlthlo  ■  rair. 

SOWS.  Onler  dpoo  cUlm  Tor  aurpliia: 

■iwcal  lUerelKiin. 

>t  ialge  b7  tbKl  panoB. 

MM.  W.;  nheo  uln.l  -UfoUj  Rt 

IM. 

-«P. 

>l  oidar  iBd  beroce  ule 

on:  acpcal  tb«re(n>iii. 

ri|^ 

KdlDGS  nod  flelln.7  of  1 

puilDS.  d>masei  in  oo 

SllO.  Pi 

r«  tli*ra  m  dUtenDt  oa 

sui.  e< 

«113.  W 

S"-  Sj 

r  dwnm  owner. 

«  si  A| 

lol. 

BOSS.  AetlOB  B««lBat  veraoa  aBlIerlBc  anliBAlB  to  atMr- 

Lay  ppnon,  who  snffers  or  permits  one  or  more  cattle,  bone«, 
[b,  qbbcb,  mulei,  swine,  sheep,  or  goals,  to  run  at  large,  or  to 
h«rded  or  pnstrired,  in  a  pAiblie  street,  highwnj,  park  or  place, 
(where  than  In  a  city,  incurs  thereby  the  penalty  or  penalties 
cifled   In  the  next  section;  and  any  resident  of  the  town,   or 

officer  to  whom  a  fine  or  penalty  is  lo  t>e  paid  for  the  benefit 
the  poor,  as  prescribed  in  section  28T5  of  thin  act,  or  the 
rseer  or  BUiierlntendent  ot  the  poor  of  the  town  or  distriet, 
ifhieh  one  or  more  of  those  animals  are  found  so  riinnine  at 
(e,  herded,  or  pastured,  may  maintain  an  action  a^alnit  him, 
%  Jnitice's  court,  held  in  that  town  or  diMrlct,  to  recover  thei 
ftity  or  penalties  so  incurred.  Where  the  action  Is  brought 
a,  private  person,  the  jiistlce  must  pay  the  proceeds  ot  an 
ration,  issued  npon  a  judgment  therein  in  favor  of  the  plaintiff, 
■r  deducting  the  costs,  to  the  officer,  who  might  have  brought 

action,  as  prescribed  In  this  section,  to  be  applied  by  him  to 

anpport  of  the  poor  within  his  town  or  district. 

ISOS.  cb.  MS.  I  1  (3  Edm.  0*7)}  L.  1BT2,  ch.  770,, I  1  [8  Edm.  4T0)i  L. 
,   eh.  811  <T  Bdm.  IBS). 

BMIV.  Pcnaltlea  to  be  reooT^re*.  ^ 

the  plaintiff  recovers  jadgraent.  In  an  action  brotight  as 
icrib«d  ill  the. last  section,  tbe  justice  jnuBt_a.wiirjl.to  liim  th» 
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following  sutDB,  by  we;  of  penalties,  b«Bide>i  the  eoata  of  the 

1.  For  each  horse,  co\t,  ass,  mule,  ewine,  boll,  ot,  cow,  or  calf, 
five  dollars. 

2.  For  esch  sheep  or  goat,  one  dollar. 

The  eatire  amouiit  of  ibe  peQakies  ma;  be  recovered,  in  one 
action,  Blthongb  it  exceeds  the  sum,  for  which  a  justice  can 
render  a  judgment  iu  an  ordinary  action. 

I  8084.  Certa.tn  olBoe*s  to  selae  anlniala  atrarlns. 

Where  one  or  more  cattte,  horses,  colts,  asaes.  mules,  snine, 
•beep,  or  goats  are  found  running  at  large,  of  being  herded  or 
pastured,  in  a  public  street,  highway,  park,  or  place,  elsewhere 
than  in  a  city,  the  overseer  of  highways  of  the  road  district,  or. 
If  they  are  so  found  within  an  incoritorated  village,  the  sti'ect 
commissioner  thereof,  having  personal  knowledge  or  being  noti- 
fied of  the  fact,  must  immediately  seiie  the  snimnl  or  ajiimals, 
and  keep  it  or  them  in  hla  possession,  until  disposed  of  aa  pre- 
•cribed  m  the  following  sections  of  this  tlile. 


I  S08B.  Wlien  DrlTAte  person  mil)'  setae  anch  a 

Any  person  may  seize  one  or  more  animals  specified  In  the  hist 
aectioo.  then  runuing  at  large,  or  being  herded  or  pastured,  in 
a  public  street,  highway,  park,  or  place,  elsewhere  than  In  a  city, 
bordering  upon  real  properly  owned  or  occupied  by  him;  or  tliea 
trespassing  upon  real  property  so  owned  or  occupied,  having 
entered  tbereupon  from  sucb  a  public  street,  highway,  park,  or 
place.  The  person  making  the  seiiure,  must  teep  the  animal 
or  animslB  seised,  in  his  posseesion,  until  disposed  ot  as  pre- 
acFlbed  In  the  following  sectlDiis  of  this  title. 

8ee  L.  IS62.  eta.  400,  |  a,  uid  L.  1Se7,  cb.  814.  |  S  (T  Bdm,  18S)- 

I  3088.  oaeer  or  peraos  aelalns 

An  officer  or  other  person,  who  s ,-   

as  prescribed  in  either  ot  the  last  two  sectioos,  must  immediately 
file,  with  a  justice  of  the  peace  of  the  town  in  which  the  seiiore 
was  made,  a  written  petition,  verified  by  hia  oath;  setting  fortli 
the  facts  which  bring  the  case  within  either  of  those  sections; 
briefly  describing  the  animnl  or  animnls  seized;  stutiog  either  the 
name  of  the  owner,  or  that  his  name  is  not  known  to  the  peti- 
tioner, and  cannot  be  ascertained  by  him  with  reasonable  dili- 
gence; and  praying  for  a  final  order,  directing  the  sale  of  the 
animal  or  nnimnlH  HPized,  and  the  application  of  the  proceeds 
thereof,  as  prescribed  in  this  title.  Where  the  petition  alleges. 
that  any  animal  or  animals  aelied,  were  then  trespnsalng  upon 
real  properly  owned  or  occupied  by  the  i>etitioner,  it  must  state 
the  amount  of  the  damages,  if  any,  which  the  petitioner  baa 
sustained  thereby.  In  that  case,  the  decision  of  the  justice,  or. 
where  the  issues  are  tried  by  a  jury,  the  verdict  must  fix  tne 
amount  of  the  damages. 

See  Id..  I  3.  itul  L.  1S«T,  cb.  SM.  |  S  (I  Bdm.  18S). 

i  8087.  Precept   4hereapo&. 

Upon  the  presentation  of  the  petition,  the  Jnstice  mist  isstie 

a  precept  under  bis  hand;  directed  to  the  owner,  if  his  name  is 

stated  in  the  petition,  or.  if  it  is  not  so  stated,  directed  generalfr 

to  all  persons  having  an  interest  in  the  animtd  or  aniffloli  sei>ca; 

884 
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briefly  redting  the  subBtance  o(  the  petllion;  deBcribiog  the 
animal  of  aaimnla  ec^izi'd,  and  retiuiricg  the  person  or  persons, 
to  ivlioin  the  urcpcpt  i»  dircctcci,  to  bLow  cause  before  the  justice, 
ot  R  time  aaa  place  spetiBud  therein,  not  lesa  than  ten  nor  more 
than  twenty  days,  after  the  issuing  Of  .the  precept,  why  the 
prayer  ol  the  petiiion  should  not  be  granted. 

_.  e  precept  must  be  served  upon  the  person,  to,  whom  It  ia 
directed  by  his  name,  nithin  the  same  lime,  and  in  like  manner 
as  a  summons  is  roiguired  to  be  served,  na  prescribed  in  section 
291U  of  this  act.  Wlierc  it  Is  directed  eenernlly  to  alJ  persons, 
hoTing  nn  intoreat  In  the  Bitlmnl  or  animnls  seUed,  it  may  b> 
■erved  by  a  constable  of  the  town,  or  by  an  elector  thereof, 
Bpeelallf  authorized  so  to  do  by  a  written  indorsement  upon  tho 

Erecept,  under  the  hand  of  the  Juslice,  by  posiing  a  copy  thereof 
1  at  least  eix  public  and  eonspicnous  plncea  in  the  town  where 
the  seizure  was  made;  one  of  which  places  must  be  the  nearest 
district  school  bouse,  or,  if  the  seiinre  was  made  within  an 
Incorporated  yilloge,  having  schools  in  charge  of  a  board  ot 
edncatioD.  a  building  !□  which  such  a  school  is  kept.  Bach  cory 
muBt  be  BO  posted,  within  two  days  after  the  precept  la  issned. 
Where  the  precept  is  directed  to  a  person  by  his  name,  and 
laoat  is  made  by  offidavit,  to  the  satisfaction  of  the  justice, 
that  it  cannot,  with  reasonable  diligence,  be  personalty  served 
upou  that  |>er8on,  within  the  coualy,  at  least  six  days  before 
the  return  day  thereof,  the  justice  may,  by  a  written  order, 
direct  that  service  thereof  be  made,  by  posting  copies  thereof, 
at  least  five  days  before  the  return  day,  as  prescribed  in  this  sec- 
tion; in  which  case,  service  thereof  may  be  made  accordingly. 

I  aOSS.  Proot  ot  Brrvltie  ot  ppeoepl. 

At  the  ploce  where  the  precept  is  returnable,  and  at  the  expira- 
tion or  the  time  specilied  in  section  28a3  of  this  act,  the  pciltioner 
must,  unless  the  precept  is  direrfed  to  a  person  by  his  name,  and 
he  appenra,  furiiiab  proof  of  the  service  of  the  precept,  as  pre- 
scribed in  the  last  section.  If  it  was  served  by  a.  conslable,  eilhcf 
persoanlly  or  by  posting,  his  written  return  upon  the  precept  Is 
BoQicient  proof  o(  the  tacts  relating  to  the  service,  as  stated 
therein.  If  It  was  Ecrved  by  a  private  pereon,  proof  Of  servica 
must  be  made  by  a  111  davit. 

f  30e0.  Aniweri  trlnl. 

The  owner,  or  a  person  having  an  interest  in  any  animal  seised, 
may  appear  upon  itie  return  ot  tne  precept,  and  thereliy  make  hini- 
adf  a  party  to  the  special  proceeding.  The  person  so  appearing 
may,  upon  the  return  of  the  precept,  file  a  written  answer,  snb- 
scribed  by  him  or  his  attorney,  and  veriSed  by  the  osth  of  (he 
person  subscribing  it,  denying,  absolutely  or  upon  information  anrl 
belief,  one  or  more  material  nllegations  contarafd  in  the  pptition. 
His  answer  miiut  also  set  forth  his  interest  in  the  animal  or  anii 
mats  seised.  The  subsequent  proceedings  must  be  the  same  ns  in 
an  action  in  a  justice's  court,  wherein  nn  issue  of  fact  has  been 
joined,  except  as  otherwise  specially  prescribed  in  this  title. 

I  aO»l.  DaolstoB  la  frnvov   ef  petltloacri   mrraiit   to  Bcllt 
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jury,  is  in  favor  of  the  petitioner,  the  JuBliee  must  make  a  final 
order,  directing  tbe  eaie  of  the  ajiimaJ  or  animBla  seized,  and  the 
BPpllcBtioii  of  the  proceeds  thereof,  aB  prescribed  in  this  tide. 
Taereupoa  the  justice  must  Issue  a  warrant,  under  bis  band, 
directed  Keaerall7  to  oar  constable  of  the  coiluty,  commeadlng 
him  to  aell  the  animal  or  aaimals  seized,  at  public  auction,  for  the 
best  price  which  he  can  obtain  therefor;  and  to  make  return 
thereof  to  the  justice,  at  a  time  and  place  thereiB  specified,  not 
Imu  than  t^n  nor  more  than  twentj  days  thereafter.  The  (ule 
ntuat  be  made  upon  the  like  notice,  and  la  like  manner,  at  a,  sale 
of  proj;>ertjr,  by  virtue  of  an  execntion  isaued  by  a  justice  of  the 
peace;  and  the  constable  must  make  return,  as  required  br  the 
warrant,  and  must  pay  the  proceeds  of  the  sale  to  the  justice,  de- 
dactlna  therefrom  nia  fees,  at  the  rate  allowed  bf  law  for  the 
collection  of  such  a. 


t  3002.  Appll««tloa  of  procecdi  of  ■«!«. 

The  justice  mnst  apply  the  proceeds  of  the  saJe  a«  foUowi: 

1.  He  must  t>ay  the  coats  of  the  petitioner,  «■  taxed  by  the  joa- 
tice,  at  the  same  rates  as  the  coats  of  an  action  brought  beforo 
him,  includiuK  the  justice's  tees  in  such  an  action;  and  also  the 
fees  for  the  servioe  of  the  precept,  either  personally  or  by  posting, 
at  the  rate  allowed  by  law  for  personal  service  of  a  summona  by 
a  con«table. 

2.  Out  of  the  remainder  of  the  proceeds,  he  may  retain  to  hia 
owa  use,  a  fee  of  one  dollar,  for  each  auimal  sold. 

8.  Out  of  the  remainder  of  the  proceeds,  be  must  pay  to  the 
officer,  or  other  person  making  the  seiiure,  the  tollowiuK  fees, 
far  the  seizure  of  each  animal  seized  and  sold,  to  wit:  one  doUax 
for  each  horse,  colt,  ass,  or  mule;  fifty  cents  for  each  bull,  ox. 
cow,  or  calf;  and  twenty-Sve  cents  for  each  coat,  shee^,  or  nwinp: 
together  with  a  reaaoualrfe  compensation,  B"^'  ''-  '"— 
care  and  keeping  of  each  aniiaal,  from  the 

to  the  time  of  the  sale;  and,  also,  where  l_. 

seised,  while  trespassing  upon  real  property  owned  or  occupied 
i>y  the  petitioner,  the  OamaKes  sustained  by  the  i>etltioner  in  con- 
•equence  thereof,  as  ascertained  by  the  decision  of  the  justice, 
or  the  verdict  of  the  jury  upon  which  the  final  order  was  made. 

4.  Out  of  the  remainder  of  the  proceeds,  he  must  i>ay  to  the 
officer,  to  whom  a  fine  or  penulty  is  to  be  paid  far  the  benefit 
of  the  poor,  as  prescribed  in  section  28T5  of  Ibis  act,  the  following 
penalties,  to  wit:  five  dollars  for  each  horse,  colt,  nns,  mule,  bul^ 
ox,  cow,  calf,  or  swine,  seized  and  sold;  and  one  dollar  for  each 
aheep  or  goat,  seized  and  sold;  which  penalties  must  be  received 
by  the  oflicer,  for  the  benefit  of  the  poor  of  his  town  or  dlatrict. 

5.  If  any  surplus  remains,  he  must  pay  the  same  to  the  person 
or  persons  entitled  thereto,  as  prescribed  in  the  following  sections 
of  this  title. 


Any  person  may,  within  ten  days  after  the  return  of  the  war- 
rant, file,  wfth  the  justice,  a  written  claim  to  the  anrplns  of  the 
Sroceeds  of  the  sale,  or  to  any  part  thereof.  On  tM  eleventh 
ay  after  the  return,  or,  if  it  is  a  Sunday  or  a  poblic  holidari 
on  the  first  dny  thereafter,  which  is  neither  Sunday  nor  a  pubuc 
holiday,  the  jnaHce  mart  proceed  to  inquire  into  the  claims  to 
filed:  and,   for  the  purpose  of  determining  them,  he  mnat  hear 
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plication  of  sny  clBimant.  and  for  good  catue  sUotcd,  adjourn 
e  hearlDE,  from  tiine  to  time,  but  not  more  tliau  tlilrtj  dajB  In 
.  After  nearlog  tbe  allesatlona  and  proofa  of  oil  the  ctnimaQts, 
must  decide  tne  claims,  and  outer  an  order  ocooi^liiitrTr.  It 
claim  is  Sled;  or  If  tlic  rlsbt  to  the  enrph^s  monP7,  or  naj 
rt  tbemif.  U  not  ^tablisbed,  to  tlie  satiifnction  of  the  jaitice, 
prescribed  lu  Ibis  section;  aiiy  pprson,  wljose  claim  wan  not 
termined  upon  the  hearing,  may  file  a  claim  tberetoi  at  anr 
le  before  the  eipirnlion  of  ft  year  from  tbe  return  of  the 
rrflDt;  and,  thereupon,  the  justlec  must  proceed,  ob  prescribAd 
thle  leetloa  witb  respect  to  a  claim  filed  within  the  ten  da7B> 

SOM.  Id.)  wheM  ma  elatM  nade  wltbln  <i  rear. 

t,  at  the  expiration  of  one  year  after  the  return  of  the  war- 
it,  any  portion  of  the  aurplus  remains,  a  claim  to  which  has 
been  eetabliahed  to  the  aatistacUon  of  tbe  juHtice,  pursuant  to 
proTisione  of  tbe  last  sectioo,  tbe  Justice  must  pay  it,  for  the 
efit  of  tbe  poor,  to  tbe  oHicer  to  whom  a  fine  or  penalty  is 
be  paid  for  the  t>Miefit  of  the  poor,  bb  prescribed  In  section 
5  of  this  act;  and,  thereupon,  all  persons  are  forever  barred 
D  any  claim  thereto.  But  if  a  claim,  filed  a*  prescribed  In 
last  section,  remains  nndclermined  at  the  expiration  of  the 
r,  the  justice  must  determine  it  within  ten  days  thereafter; 
.  for  toat  purpose,  he  must  retain  the  surplus  in  hia  bands 
1  the  determination. 

low.  Order  ii|M»  claim  for-  Bnrpliiai  ■.pbcbI  tbcrcfroM. 

i  appeal  from  an  order  determining  a  claim,  as  prescribed  in 
last  two  sectious,  may  be  taken  to  the  county  court,  by  n 
(laot,  within  ten  days  after  the  making  of  the  order,  as  from 
dirUipnt  of  a  josticp  in  an  action  to  recover  a  sum  equal  toi 
claim;  and  the  arocoedings  thereupon  are  tbe  same,  except 
nn  undertaking  is  not  necessary  for  any  purpose.  Upon 
an  appeal,  each  other  claimant,  whose  interest  is  affected 
he  order  appealed  from,  must  be  made  a  respondent.  If 
^  Is  no  such  claimant,  the  officer  entitled  to  the  surplus  must 
imde  respondent;  but  costs  cannot  be  awarded  against  him, 
M  be  appears  upon  the  appeal;  in  which  case,  tbe  costs  are  In 
liocretion  of  the  apoelEate  court.  Where  an  nppeal,  taken 
escribed  in  this  seclion,  is  perfected,  the  county  judge  may, 
I  discretion,  make  an  order  extending  the  time,  within  which 
eat  of  the  surplus  must  be  made,  as  prescribed  in  the  last 
■n,  and  atajing  payment  accordingly.  Unless  aueh  an  order 
de,  and  n  copy  thereof  is  served  upon  the  justice,  payment 
be  made  as  prescribed  in  tbe  last  section,  notwithstanding 
ppeal;  and  upon  proof  of  the  payment,  tbe  aapeal  must  be 
Mcd.  Where  an  anieal  Is  taken  to  the  supreme  court,  tntm 
«t«nninBtion  of  the  county  court,  the  county  judge,  or  a 
e  of  the  supreme  court  may  make  a  like  order,  and  witb 
(feet. 

A&    Frao«adl>sa   spva   detilBlOK   In   tmvow   at  person 

he  declaion  of  the  Jnstlce,  or  the  verdict  ot  tbe  jnry,  where 
mea  are  trird  by  a  jnir,  is  In  favor  of  the  person  answer- 
must  fii  the  Talue  ot  each  animal  seized.  If  the  justice 
'  jnry  find  that  the  seieure  was  malicious,  and  without 
'le  cauae,  tbe  decision  or  verdict  must  asBess  the  damBcea 
8»T 
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Bfistoioed  br  tbe  pereoa  aDswerLug,  b7  means  of  the  Beirore  and 
doteution.  The  justice  must  tfaercupoo  make  a  final  order, 
uwardinR  to  the  pereon  bo  anaweriiiK,  the  retnrn  ot  the  animnl 
or  tLDimnls  bo  Beixed,  or  the  vnlue  thereof  if  a  return  caauot  be 
had;  together  with  his  coBls,  at  the  rates  allowed  bj  law  in  an 
action  brought  before  him  to  recover  a  chattol;  and,  also,  twice 
the  sum  BBsesscd  as  his  daniasee,  ic  any.  Thereupon  a  warrant 
must  be  issued  bj  the  justice  to  a  constable,  to  the  anme  effect, 
as  au  execution  iGsued,  iu  an  oction  to  recover  a  chattel,  upon  a 
judgment  iu  favor  o(  the  defendant,  where  the  chattel  has  not 
been  delivered  to  him;  aud  each  provision  ot  this  chapter,  relat- 
ing to  a  judg|iient  oiid  an  execution  in  such  a  case,  applies  to  a 
final  order  made,  and  a  narrant  ibsaed  thereupon,  as  prescribed 
iu  this  section. 
Sh  L.  1SG7,  cb.  811.  tin  Xdm.  189).  I 

I  80D7.  Demand  ol  ponacaatoit  before  trial.  Pr*eeedlBBa 
thereupon. 

At  any  time  after  (ho  precept  is  issued,  and  before  the  com- 
mencement ot  the  triul,  the  owner  ol  an;  animal  seized  may  file 
with  the  justice  a  written  demand  of  the  posEcstiion  thereof. 
Thereupou  he  is  entitled  to  the  paKKeHsion,  upon  complying  with 
the  following  t«rDis: 

1.  He  must  pay  to  the  Justice,  for  the  use  ot  the  petitioner, 
the  coats  of  the  proceed iugs,  to  the  time  ot  filing  the  demand, 
as  prescribed  Iu  subdivision  first  of  section  3092  of  this  act.  and, 
also,  the  sums  puynble  on  account  of  each  nuimal,  whereof  pos- 
session is  so  demanded,  as  prescribed  in  siibdivlGiou  third  of  the 
same  secliou;  which  sums  must  be  fixed  by  the  justice,  after 
hearing  the  allegniions  and  proofs  ot  the  parties. 

2.  He  must  also  pay  to  the  justice,  u  fee  of  one  dollar  for  each 
animal,  whereof  possessioD  is  so  demanded. 

3.  If  the  petitioner  is  an  oQieer,  to  whohi  a  fine  or  penalty  is 
to  be  paid  for  the  benefit  of  the  poor,  as  preecribed  in  section 
2ST5  of  this  act,  the  clnimaut  must  also  pay  to  the  justice,  for 
the  petitioner's  use,  the  sum  speciBed  therein  on  account  ol  each 
animal,  whereof  posscssiou  is  so  demanded. 

4.  The  claiuiHUt  must  also  prove,  to  the  satisfaction  of  the  Jub- 
tice,  by  affidavit  or  other  competent  evidence,  that  he  Is  the 
owuer  of  cacb  animal,  whereof  possession  is  so  demanded.  Kach 
person  who  has  appeared  must  have  notice  of,  and  may  oppoBe, 
the  claim. 

I  3008.  Id.)   wben  animal  wlKollr  aet   mt  l»VKe  hr  third 

But  where,  in  a  case  epe<4fied  in  the  last  section,  tbe  person 
filing  a  demand,  presents  therewith  to  the  justice  sufficient  proof, 
by  affidavit  or  otherwise,  that  the  running  at  large,  hetdiag'. 
pasturing,  or  treBpasslng,  by  reason  whereof  the  animal  or 
animals,  of  which  he  demands  possession,  were  seised,  was  caused 
by  the  wilful  act,  intended  to  effect  that  object,  of  «  peraMi! 
other  than  the  owner;  and  nlso  nialtes  the  iiroot  spedfit^  m  anb- 
division  fourth  of  that  section;  be  is  entitled  to  possession,  pur- 
suant to   his  demand,  upon   piying  to   the  petitioner,  or  to  the 
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irbereof  poiBesalon   ta   bo  demanaed,  and   without  payliiB  an; 

OCtiei  earn,  spedSod  in  the  last  sectioQ. 
Se*  L.  isea,  cli.  «S4  [T  Edm.  MSV  Cirt  ot  |  6. 
I  SQOO.  Action  br  Ofrner  la  biicIi  m.  eaae> 

The  owner  of  an  aDimal,  Beb-ed  In  conBcquence  of  a  wllfnl  act 
(wcilwd  In  tbe  last  section,  ma;  recover,  in  an  action  aeaiitBt 
ue  peraoa  who  committed  it,  all  damagee  suBtelnea  hj  him,  in 
coDseqaence  thereof.  Including  the  auoi  paid  in  order  to  recoTer 

rtemiion  of  the  animal,  as  prescribed  in  the  lost  aecllon;  and, 
addition  theteto,  ttn  sum  of  tweutf  dollaiB  for  eadi  animal 

Id.,   niulader  ol  I  0. 

I  31O0.  AetlOB  br  vcUtloser  mmt  «r  Bfle«r. 

Where  the  poaseBaion  of  an  animal  has  been  delivered,  aa  pr^ 
Bccibed  In  the  last  section  but  one,  aa  action  mar  also  be  mnin- 
taincd,  bj  tbe  petitioner  in  the  special  proceeding  before  the 
iustice,  against  the  person  who  committed  the  vrilfnl  act,  to 
'a  addition  to  all  other  damages  sustained  by  the  nlniU' 
"    "  "*  '  "        ma,    to   which   the 

.    . __    ___»  proceeds   o*  the 

- ^3  preBcrit>ed   in  section  3002  of  this  act,  other  than  the 

conipenintion  paid  for  the  care  and  keeping  ot  the  animal.    In 

theliite  ease,  if  the  petitii-  -   '-   -       -■--    —  ■ 

whom  a  fine  or  penalty  ts  to  be  paid  ___   ._.    __  _  .     ^---, 

aa  prescribed  in  8<-ctlon  2S75  of  tnis  act,  may  maintain  an  action 
asninat  the  person,  who  committed  the  wilful  act,  to  recoyer  the 
penalties  to  which  the  plaintifF  would  have  been  entitled,  oat  of 
the  proceed  a  ot  the  sale,  as  prescribed  in  that  aubdlTislon. 
Neither  of  the  aetiouB  specified  in  (his  or  (he  last  aection  ia 
nffeeted  by  the  pendencj-  of,  or  the  recovery  of  Judgment  in, 
either  ot  the  otbers. 

1  ai»l.  Oammmt  •!  w*mmmmtom  atftev  Smal  or*w*  kk«  fte- 
tove<  sale. 

.  A  person,  entitled  to  demand  the  poaseiiBlon  of  an  animal,  aa 
prescribed  in  section  3097  of  this  act,  who  did  not  appear  opon 
tbe  retnrn  of  the  precept,  or  npon  the  trial,  may  file,  with  the 

Satlce,  a  written  demand  of  the  poasesulon,  at  any  time  after  the 
lal  order,  and  not  leas  than  three  days  before  the  time  ap- 
pointed for  the  sale;  and,  thereupon,  he  Is  entitled  to  the  poases' 
elon,  apon  complying  with  the  followinK  terma: 

1.  He  must  turniah,  by  affidavit  or  other  competent  evidence, 
a  Bufficient  eicnac,  to  the  aatiatactjon  of  the  justice,  tor  bis 
failure  to  appear. 

2.  He  must,  ia  all  respects,  comply  with  the  provlaiona  oT 
wctlon  SOOT  of  this  aet;  except  that  it  Ib  neceasary  for  him  to 
pay  oaly  one-balf  of  tbe  justice's  fee,  as  prescribed  in  aubdivf- 
aiMi  aecoad  ot  that  lectiou;  and  one-half  of  the  fees  payable  to 
tk.  „^:.j *„.  .!._  .„! *  — 1,  -nimal,  aa  prescribed  in 

secuon  nnw  ot  inia  "'' 
8h  I^  1S«T,  Ik.  S14.  part  ot  (  *■ 
I  Sioa.  Order  apon  dsman*  •(  v«aBca«Ioa|  K*pc«l  tkaa 


>  prescribed  in  cither  tr 
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muBt,  at  tlie  rcqurat  of  either  paity  thereto,  make,  ana  entn  la 
his  miiiuti'B,  au  oiuer  ULHunnuiiii);  tbe  stuiie.  Aa  appeal  from 
Buch  UD  oriJer  maf  be  taken  to  the  county  court,  by  the  iienon 
making  the  demand,  or  b;  either  part;  to  the  Bpednl  proceediiW> 
at  an;  time  before  the  tiual  order  in  the  Bpeciat  proceeding  )■ 
made;  and  each  penon  or  party  bo  entitled  to  appeal  moEt  be 
made  a'  respondent  uiion  an  appeal  taken  by  one  ol  tbt  otbera. 
The  appeal  musi  be  taken  in  like  manner,  aa  an  appMl  fnia  m 
judgment  of  the  justice  la  an  actlnn  to  recoTer  a  ehattdt  and 
the  proceediogB  thereupon  are  the  aome,  except  as  otherwtW  pn> 
■crlbed  in  tbe  next  seciion. 

I  S108.  M.t  mt»r  of  »raa»e«l>K>> 

Aa  appeal  from  an  order,  apeclfled  In  the  last  sectton,  la  not 

effectual  for  any  punwae.  uoleaa  the  tppellant  prpcorea  lion  the 
county  judge,  an  order  directini;  a  stay  of  the  proceedings  npon 
the  petition,  and  a  stay  of  the  execution  of  the  order  appealed 
from,  and  fileH  It  with  the  Juatlce,  within  the  time  allowed  for  the 
appeal.  The  order  may  be  granted  or  refuned,  in  the  discretion 
of  the  county  judge,  or  granted  upon  such  terms,  as  to  secaritj 
or  otberwiae,  as  be  tHioks  proper;  and  it  maj  be  Tacated  or 
modified,  either  absolutely,  or  uueea  further  eecurlty  is  given.  Is 
bia  discretion. 

I  8I04,  Appeal  tram  flmal  order. 

Within  ten  days  after  a  final  order  upon  a  petition  is  mode,  a* 
prescribed  in  this  title,  an  appeal  therefrom  may  be  taken  by  tbe 
petitioner,  or  by  the  person  answering,  in  tike  manner  as  an  ap- 
peal from  a  judgment  of  the  Justice  in  an  action  to  recorer  a 
sum  of  money,  eouol  to  the  value  of  (he  animal  or  animals,  and 
the  proceedings  thereupon  are  tbe  same,  exc^t  M  Otberwlse  pt^ 
scribed  in  the  next  section. 


■  iTevy  d(  poBBeBalom. 

An  appeal  from  a  final  order,  taken  as  prescribed  In  tb«  last 
section,  by  tbe  person  answering,  la  not  effectnal  for  any  pnr- 
pose,  unless  the  appellant  files,  with  the  notice  of  an>eal,  an 
order  at  tbe  county  judge,  or,  it  be  Is  absent  from  the  county, 
of  a  Justice  of  the  anpremc  court,  reciting  that  the  appeal  hak 
been  perfected,  and  that  security  has  been  given  thereu^mi,  as 
preiicnbed  in  this  section,  and  directiUK  a  stay  of  proceedlnSS 
upon  tbe  flnnl  order  appealed  from,  and  that  the  posaesskni  ol 
the  animal  or  animals  selxed  be  delivered  to  tbe  appeUant.  Tht 
order  can  be  made  only  where  an  undertaking  Is  given  by  tlw 
appellant,  as  required  for  the  pui^ose  af  perfecting  sa  appeal 
from  a  judsment,  and  Rtaying  the  eieoation  thMeot;  and  als* 
an  undertaking,  in  the  same  or  another  instrnment,  to  the  ellpct 
that,  if  the  final  order  appealed  from  is  affirmed,  or  if  tbe  mf- 
peal  is  dismissed,  the  ap|M>llant  will  pay  all  luma  which  the  Jo*- 
tice  awards  aeninst  him.  upon  tbe  hearing  after  the  determinatlra 
ot  the  appeal,  as  prescribed  In  the  next  section,  not  exceeding  a 
sum  HppHfied  therein;  which  must  be,  at  least,  twice  the  amount 
of  all  the  suma,  which  might  be  deducted  fr»n  the  pro«Mds  of 
the  snie,  as  prescribed  In  section  3092  ot  this  act.  The  wn 
must  be  fixed,  and  the  undertaking  mast  be  anirpred,  br  the 
Judge  who  grants  tbe  order.    Upon  filing  the  order  with  tlw 
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lima]  or  aaipialfl  seized. 

i  3106.  PrMccdlni 

If  the  fioAl  order  appealed  from  h  affinned,  upon  na  appeal 
iken  bj  tlie  penon  anewerlns,  the  coanty  court  moat  appolut  a 
lEW  tod  place,  at  which  the  justice  must  fix  the  •umi  piiyaUe 
'  the  appeUan^  poraaast  to  his  audertakiog.  The  Juatfce  moT 
Ijuurn  the  hearlnf  to  another  place,  and  tu  another  time,  not 
rreeding  three  dn^a  alter  the  time  ao  appointed.  The  justice 
luat  fix  the  Bama  to  pajable,  aa  if  a  warrant  tor  the  sule  of 
le  anUnala  aefaed^had  been  Ktoroed,  and  the  proceeds  theroaf 
kid  to  him  by  the  eonatable,  as  pieacribed  in  section  8092  ot 
lis  act.  The  DndHtakinc  npoa  the  appeal  inures  to  tbe  benefit 
'.  each  officer,  to  whom  anj  atlm  ia  payable,  as  prescribed  in  thnt 
■«t1on;  qb4  with  rMpect  to  koj  of  those  auma,  the  lespoadent  is 

trtutee  lor  the  officer  entitled  thereto. 

I  «OT.  UmltatlaK  »t  Battaa  for  mBlmlsB  aaliBBla. 

Where  an  anbnal  ta  telaed,  npon  the  gronnd  that  it  was'  ruli- 
ng' at  Ittrge,  or  waa  belDg  honied  or  pastured,  or  was  tre«- 
issinir,  contrary  to  the  proTisians  of  this  title;  and  the  officer 
'  other  person  making  tbe  aelinre,  Immediately  files  his  petition, 
id  diligently  prosecutes  the  same,  as  prescritted  in  this  title;  aa 
tlon  to  recover  the  safanal  so  seised,  or  to  recover  damages 
r  the  srianre,  or  tor  any  act  snbseqnent  thereto,  must  be  com- 
euced  within  one  year  after  the  cause  of  action  accrues. 
-J.  iser,  crB.  S14,  I  T. 

«tlo>s  eaanot  be  mBlntalaed. 

—   -.    --.    --  . --  -j's  ap- 

ared  and  answered  In  the  special  proceeding,  ur  demanded  the 
turn  of  any  animal  solved,  cannot  maintaiii  an  action  against 
e  officer  or  other  pernan  seizing  an  animal,  or  a  person  acting 
'   his   command,   or   in    his   aid  In  a  case  specified  in  tbe  last 

Jtion.  But,  except  as  speclfled  In  this  Rcctlon,  tbe  owner  of  an 
mal  seized  or  detained,  under  color  of  any  provision  of  this 
le,  may  maintain  an  action  to  rccoTPi  the  nnimal,  or  ila  value, 
damages,  for  the  seizure  or  detention,  or  for  any  unlawful  act 
bsequent  thereto,  If,  in  fact,  the  animal  was  not.  at  tbe  time 
the  seizure,  runnli;g  at  large,  or  being  herded  or  paalured,  or 
■apasslnic,  as  the  rase  may  be,  as  speciQed  In  the  foregoinir 
iivisious  of  this  title. 

BTtn.  'W]hev«  aaTeral  aalnmla  »e  traspaSBluK,  damaKM 

•  caMr*.    pv«a«Bdli>VB  In  anch  ciisea. 

^or  tbe  iHirpoBe  of  detennining  the  damages  anstained  by  the 
Ittloner,  where  two  ot  more  animnla  are  found  simnltaneously 
■apaesing  upon   real   property,   owned  or  occupied  by   him,   all 

•  da'maiEe  done  by  al)  tlie  suimala  aeUed,  is  to  be  regarded  as 
ae  by  them  Jointly;  and  the  petitioner's  remedy  therefor  is 
tire,  and  must  be  enforced  agamat  nil  the  anlmah),  and  the 
Nteeds  o*  the  sale  thereof.  Where  different  personB.  who  are 
Bwn,  own  different  animals  aeineil.  the  orecept  must  be  di- 
eted to  all  ot  them  by  their  names.  If  one  or  more  ot  the 
nera  are  known,  and  the  others  are  unkuown,  and  cannot  be 
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ftBcertoiued  with  ronBonnble  dilieence,  the  precept  miiat  be  di- 
rected to  each  knowu  owner,  by  his  name,  ami,  nlBO  Beacrally  lo 
oil  pcrsoiiB  bnvuig  an  InteTest  in  those  aaiuials,  the  owners  ot 
which  avc  naknown.  In  a  case  upcL-ilied  In  tbla  section,  a  Je- 
mand  of  the  poBsesBlon  of  nn  nnimnl  HPlzed  csnnot  be  nitde,  as 
prescribed  in  section  3007  or  3101  of  thia  net,  unlets  It  is  made 
with  respect  lo  all  the  animols  selEed,  aud  b;  i>erBons  entitled 
to  the  pus«ession  of  all  of  them.  But  a  aeparate  demand  nuv  be 
made,  as  prescribed  in  section  300S  of  this  act,  by  each  owner  of 
one  or  mure  animals  seized;  In  which  caee,  if  poHsession  Is  de- 
livered to  him,  as  prescribed  in  that  section,  the  petition er*B 
remedy  for  bis  dainaees  is  tlie  same,  with  respect  to  the  animal 
or  aniotalB,  of  which  posseasMD  is  not  eo  deltTered.  and  agaiDK 
the  proceeds  of  the  sale  thereof,  as  if  those,  whereof  poa»esalui 
Is  BO  dellTered,  hkd  not  been  tropaaaiug  npoa  the  property. 

■  8110.  Pr»e«edliivs  1b  other  o«bcb,  irkara  ther*  Nra  AU- 

Where  the  petitioner  does  not  allege,  that  th«  animals  seized, 
were  IicspassiiiK  npon  real  property  ovoed  or  oceoiried  by  him, 
and  different  ix-reons  own  diuerent  aaimals  seised,  a  sepamte 
■pL<<:ial  proceeding  may  be  inslituteit,  as  prescribed  in  this  title, 
against  each  owner,  or  agHiast  any  two  or  more  owners,  nith 
respect  to  the  animals  owned  by  him  or  them.  Or  the  proceed- 
IngR  may  be  taken  ueaiuat  all  the  owners  Jointly;  io  which  case, 
each  peraou  to  whom  the  precept  is  directed  by  bia  nome,  aud 
each  person  having  an  Interest  in  an  atumiil  seised,  has  the  same 
right  to  demand  the  posaessiou  of  the  animal  owned  by  him,  and 
the  same  tight  to  answer  separately,  aa  if  the  Hoecial  proceed- 
ing was  against  him  separately;  and  the  final  order  may  be  in 
fnror  of  one  or  more  ot  the  persuos  bo  ausweilag,  with  respect 
to  the  animal  or  animals  on'ned  liy  bim  or  them,  and  for  bis  or 
their  costa;  and  againit  the  remoloder  of  the  persona  aasweriBg, 
or  lo  whom  the  precept  was  directed,  or  for  the  snle  of  the  re- 
maJudcr  of  the  animala.  iu  lite  manner,  as  it  the  former  persona 
had  not  answered,  or  hnd  not  been  named  iQ  the  precept.  But 
tba  person,  first  making  a  demand  of  the  poaBe^siou  of  any  anitoal 
BcUed,  must  pay  all  the  cosla  lo  the  time  of  the  demand;  and  a, 
person,  subsequently  making  a  demand,  is  excnscd  from  the 
payment  of  any  coats,  eacept  those  which  have  accrued  since  the 
former  demand. 

I  8111.  SnrplBB  Trbere  there  are  dlffereBf  owner*. 

Where  proceedings  are  taken  jointly  against  different  peraoni^ 
who  own  different  animals  seized,  aa  prescribed  in  either  of  the 
last  two  Bections,  the  surplus,  remaining  in  the  jnstice'a  hands, 
muat  be  dislribtited  between  thpm,  in  proportion  to  the  valoe  of 
the  animals  owned  by  eocb,  to  be  determined  by  the  Jaatlce.  Any 
owner  luny  claim  separately  his  proportion  of  the  surplus:  and 
flections  HmS  and  30(>4  of  this  art  npply  to  s  claim  nsde,  and  to 
the  disposition  of  the  surplus  arising,  ns  prescribed  In  this  section. 

I  sua.  'When  one  acdOB,  etc.,  BnaerBedes  aay  other. 

Where  two  or  more  persoiL",  or  an  officer  and  n  private  person, 
are  authorized,  by  this  title,  to  bring  an  action,  or  to  seize  an  ani- 
mal, and  take  the  proeeedincs  prescribed  In  this  title  (or  the  dia- 
IKisition  thereor,  the  commencement  of  an  action,  or  tbe  seisnre  of 
the  animal,  by  either  ot  them,  supersedes  the  right  of  aii7  of  tbe 
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olliorn  to  brinf;  Bucli  an  nction,  or  to  mtiko  anch  n  geUnre,  wiih 
Tr»|>e(.'t  to  tbc  aaimHl  BeLzed,  or  in  question  In  the  actioa.    But 

the  justice  11111?,  in  his  disc— ^-~    -"■ *=— 

who  ta  intereBtpd  in  the  ret. .  — . ,  _.  ._  ..,  ^ ,., 

ce^dB  of  the  sate,  to  ■.ppear  In  the  action  or  Bpeciol  proceedinKt  lot 
the  purpose  ot  proteclinK  his  interest,  and  to  taJie  auch  part  in  Ui» 
proceedings  therein  aa  the  justice  IhiotcB  proper. 

{  3113.  AlKbta  ol  oBeer  irken  private  vemoa  btlla  ta 
proaeeal*. 

Where  &  Beiznre  is  mode  hj  a  private  person,  cs  prescribed  in 
this  title,  and  tiie  posseBslon  of  an  nuimal  seized  is  abandoned  by 
him,  without  filing  a  petition;  or  where  an  action,  brouglit  bf  a 

CrlvQte  person,  BB  preBcribcd  In  this  title,  1b  settleil  or  discontinued 
J  the  plBlatifl;  the  officer,  to  whom  a  penalty  Ja  payable,  as  pre- 
scribed in  section  3088  of  tlilB  ttct,  or  In  subdtrision  fourth  of  sec- 
tion 3002  of  this  act,  mny,  unless  he  has  assented  to  the  abandon- 
ment, settlement,  or  discontinuance,  maintain  an  action  against 
the  owner  ot  the  animal  in  Question,  to  recover  the  penalty  bo 
payable  to  him;  and,  upon  proof  of  the  facts,  which  would  bav* 
entitled  the  plaiattif  in  the  former  action,  or  the  petitioner  In  the 
special  proceeding,  to  recover,  he  is  entitled  to  judgment  accord- 

I  3114.  Peraon  IiktIuk  b  speolal  prapvrtr  deemed  avracv. 

When  B  person  is,  at  the  time  of  the  seisnre,  entitled  to  the  pos- 
session of  an  animal,  as  against  the  trenerni  owner  thereof,  by 
virtue  of  a  spectai  property  therein,  he  is  deemed,  for  all  the  par- 
poses  of  this  title,  the  owner  thereof. 

I  8IIB.  Asent  ^tar  Bet  for  Us  prlnelpal. 

The  duly  authorired  agent  of  the  owner  or  pcisofi  entitled  to  the 
pOBsession  of  an  animal,  as  spf^lfied  In  (he  last  section,  may.  in 
bis  own  name,  answer,  make  any  demand,  or  take  any  other 
proceedinK,  which  the  owner  or  person  so  eotitled  may  take,  M 
STCKTlbed  in  this  title. 


D,g,t,ioflb,GoogIe 
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I.  1002.    On  lbr>  UunlclpBl  Court  Act  «(  H«r  Tark  Mir. 
.    ,.™     o  .  ....  ,.....- _.    ._.  „,  fj^j^  Y,^  ji,^ 

of  Ni'W  Tori  eJi». 


It..lH..lM. 

»«  Ibe  Muuloltxl  [Mart  AM  or  N«w  Vork  *((r 

r  (of  pollw  coupt.  uid  (or  Brml,  loTOod  and  tWrd  dlMiicu 

lid  fltih  dlitrlot.. 

hl23 

Common 

■onnul 

niir  appoint  addlllonil  intonrntrra. 

R>1K»I«I. 

«M  lb*  MulclpBl  Oourt  AM  or  MfW  Tort  rltj. 

ISOt 

So<-  tbc  Montclpal  <>Hrt  A«  <a  New  Voife  eltr. 

312S. 

iU-prilrd, 

1IKI8. 

Sw  Iho  Uiiiilcl|«l  Court  Act  at  Hew  iNC  dtr. 

IBM. 

a.*  the  MiinlcliHa  Court  Act  of  Ni-w  Y«»  dtr. 

Sl.Tll 

R..|K-.l,-d. 

Sn>  the  Uunirliul  Court  Act  at  New  York  eltx. 

tl.-pr«lpfl. 

Sw  the  HunlFlml  Court  Art  o*  Hew  Yoi*  eltr. 

R-p..al«l, 

IMIfl! 

Srf  the  MoBlHiHl  (Nntt  Act  at  New  York  «tr. 

si;is 

AplUloillo 

•  Of 

tta«r  pniTlaliHU.   Holdluf  court  ope*. 

(3121.  Interiir«tcF  tor  police  cmirt,  auA  far  Aral,  aecond 
BBd  third  dlntrlcts. 

There  Is  un  inU-rpretpr  for  the  police  court  of  thp  city  of 
Brooklyn,  and  the  J ustiicu'- courts  ot  the  fimt,  hccoikI,  and  thinl 
districts  o(  that  citj,  who  Is  appointed,  aad  may  be  removed  at 

Iileasure,  by  the  justiceH  of  those  courts,  or  a  majority  of  tlieiu. 
^]e  in  entitled  to  an  annual  isalary,  fixed  and  to  be  paid  as  pre~ 
Bcribetl  by  law. 

L.  18T0,   ch.  BOT. 

IR123.  Id. I  for  tomrth  mod  afth  dlstrlcta. 

There  is  an  interpreter  for  the  Justices'  courts  of  the  fonrth 
anil  fifth  distriets  of  the  city  of  Brooklyn,  who  is  appointed,  and 
may  be  renioTeJ  at  pleanure,  by  the  jukUccb  ot  the  peace  of  those 
diHtrictK.  He  In  entitled  to  an  nnuual  salary,  fixed  and  to  be  paid 
an  preneribed  by  law. 


13123.  Id.t  for  lilxlta  dlslrlcl. 

There  is  an  interpreter  for  tlie  justice's  court  of  the  sixth  dia- 
trict  of  the  city  of  Brooklyn,  vho  is  nppoioteil  by  the  justice  ul 
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till'  pvucu  of  thnt  aistritt,  subject  to  FoufirmatiaD  by  the  t 

<H>uii(-i].  mid  uia3'  be  mnovrd  by  that  jnHtirc  at  his  pleasure.    Hi; 
Ik  eutitleil  tu  nn  auDuat  salary,  dxi.'O  and  to  be  paid  as  prescribeil 

■     L.  KT-i,  ch.  7M>.  I  S. 

|Sia4.  CaMMaB   ronacll    aiar   appalnt   additional   latere 


B  laterpretfrs  fur  juKticeH'  courts  in  thiit  city,  id  addition  to 
those  provide  for  iu  tbe  last  tbr<«  Hertionx:  fix  tbeir  salaripn;  and 
preaefibc  the  court  or  cinrla  which  they  must  otteod.  An  offlrer, 
M  aiHioieled,  may  be  reiuovM  by  the  romtaou  eounHI,  for  caaae. 

L.  isre,  ch.  SKI. 

I  StSS.  Coiaaion  caaaell  to  dcalsaatc  attradanta.  etc. 

The  (-omiuou  conni-lt  of  the  city  of  Brooklyn  may  dexignate  one 
or  iDore  poticemea,  or  ennHtaliles.  tu  nttend  each  of  the  juatieoH' 
(courts  ia  that  city.  The  common  council  nmy.  by  ordinance  or 
othom-iae,  lii  nud  define  their  dutiea  tu  and  nhont  those  courts, 
and  may  allow  them  Hucb  eompeneatiou.  in  lieu  of  all  tees  and  per- 
quisiteH.  as  it  deems  proper. 

L.  IMW.  Til.  lOS.  I  17;  and  L.  180B.  ck.  t>14.  |  3. 


See  the  Municipal  Court  Act  of  New 
See  the  Municipal  Court  Act  of  Sew 
See  the  Municipal  Court  Act  tit  New 
See  the  Municipal  Court  Art  of  New 
fSlSS.  Atipltcatlon  ot    other    prOTtslona.     Holdlnir  eoart 

Each  jnntice  of  the  peace  of  the  rfty  of  Brooklyn  U  a  justice 
of  the  peace  of  Kinm  coiint.r:  and  each  provision  of  lh»  act.  re- 
lating to  the  procfwlinira  before  a  jnHtice  of  the  peace  of  a  town, 
appliea  to  the  pnK'cedinRa  Iwfore  n  justice  of  the  peace  of  that 
city,  e;tcept  an  ntherwise  sperially  preserilied  in  this  title.  Each 
of  tho«e  Justlti'H  tniisl  hold  hiK  court  open,  from  nine  o'clock  in 
the  momiuK,  until  three  o'clock  in  the  nfterr-oon. 

are  L.  IMO.  cb.  125.  H  ^  aDd  30:  L.  I8S0.  ch.  102,  |  IS;  L.  1871.  ch.  49S, 
t  8;  L.  I«n,  (ft.  Ma,  part  of  |  IS, 
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nTLE  xn. 

UiacelleuLeous  provisions. 

F.  S1S4,  Uode  oc  iiiplmtlcio  at  HrtKln  rrOTUloiu  at  tbU  ft 

aiSft.  VlSll^n  oC  nrBTcainf-  Mrltoni  ■  dfffnte  of  ncti™ 
ai40.  3141,  DoEkEt-bODii  to  be  kept  b;  Jiuucst  entilM  i 


SIm!  Town  or  rltj  clerk   to  dciaind  bMlu,   etc.,   Diun  dMtb,  (ti:.,   •• 

B14T.  DeUre"';  how  mmpetlwl. 

II4&.  JaaMM  to   rurniBb  cnpiea  oT  nver«. 

SIBO.  TWmter  ot  iittloii  when  jBMlee's  lenn  eiptna,  »t«. 


3IE8.  BhecUI  ta  *«  wb«re  eucutlon  ot  muuUle  li  t«l*ted. 

1  3134.  Hod«  ot  appItcittloB  of  eertala  prvTlalons  ot  tkls 

act. 

Where  &  proTisioD  or  this  urt,  not  contnlned  in  thli  chnptrr. 
I*  made  sppllcabte  fo  proceedings  before  a  Jnetice  of  the  pesce, 

the  sppUcntion  is  Biibject  to  the  quslifiFation,  that  it  does  not 
Include  any  thinsr.  which  is  repugnant  to  any  upecla!  provision  of 
law.  regulating  the  jarisdiction  or  powern  of  a  JiiHtlee  of  the  pesoe, 
or  the  proceedintts  before  him.  Where  a  provision,  thus  made  ap- 
plicable, relatPi  to  the  filing  of  s  paper  in  a.  courtror  with  a  clerk, 
the  paper  mnst,  in  an  action  or  special  proceeding  before  a  justice 
of  the  peace,  be  Sled  with  the  justice,  nniess  he  has  a  clerk 
sppoiuted  pursuant  to  law;  and  where  it  confers  a  power  npcm 
a  conrt  or  a  Judge,  the  provision,  making  it  spplicnble  to  pro- 
ceedings taken  under  this  chapter,  is  to  be  construed,  as  confei^ 
ring  a  like  power  upon  the  Justice,  before  whom  the  action  or 
special  proceeding  is  brought. 

f  318K.  OeBcral  reqnlsltes  ot  mandate*. 

A  niandntc.  issued  by  a  Justice  of  the  peace,  must  be  signed 
by  him,  and  may  be  without  sea).  It  must  be  entirely  filled  up.  at 
the  time  when  it  is  delivered  to  an  officer  to  he  execute,  M  as  to 
have  no  blank,  either  in  the  date  thereof  or  otherwise;  eiccfrt  thst 
there  miiy  be  a  blank  In  n  subpoena  (or  the  name  of  any  or  all  of 
the  nilnesses.  A  mandate,  IsBued  and  delivered  to  an  oiBcer  to  Iw 
executed,  contrary  to  this  section,  is  void. 

2  R.  8.  207.  tl  232  Bud  3S3  (Z  Gdm,  sni). 

(   SISe.  Reward    to    eonatable    topMdde*. 

A  constable  shall  not  ask  or  receive  any  money  or  other  valu- 
able thing  from  any  person,  as  a  con  si  deration,  reward,  or  in- 
ducement for  omitting  or  delaying  to  arrest  a  person,  or  to  take 
him  to  jail,  or  to  sell  property,  1^  virtue  of  an  ezecation,  or  to 
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execute  aor  otber  duty.  pertoiDlug  to  hi«  office;  or  any  moner  or 
vntuable  thing,  other  inna  tbo  tees  eipresaly  allowed  to  iiim  by 
law,  lor  executiDg  uuy  duty  pertaioiog  to  bia  oIBce. 
a  R.  8.  ser,  (  2M. 

1  3137.  Joatlce  or  oonalOible  not  to  buy  elalm,  etc. 

A  justice  ot  the  i)tuce  or  -constable  shall  not,  directly  or  iodi- 
rectly,  buy,  or  be  inlereBted  In  buying,  a  bond,  note,  or  other  de- 
numd  or  cause  oC  acliuu,  for  the  iiuipose  of  bringing  an  actiou  or 
inetltutiuE  a  BjKCial  proceeding  bclore  a  justice  toundi^d  there- 
Dpon;  iior  ahall  a  justice  or  a  constable,  either  b<'fore  or  a(t«r  aa 
action  or  a  special  proceeding  is  commenced,  lend  or  adTnoce,  or 
agree  to  leiid  or  advance,  or  procure  to  be  lent  or  advanced,  any 
money  or  other  valuable  tbiiiK  to  any  person,  io  conBldernlion  ot, 
or  na  n  reward  for,  or  au  inducemeut  to,  the  placing  or  baTlng 
placed  In  bia  hands,  a  debt  or  other  demand  or  cause  of  action, 
for  prosecutioQ  oi  collection. 

Id.,  I  13S. 

t  3138.  Peaalt)'. 

A  juHtice  of  the  peace  or  constable  who  riohte*  ■  proTialon  o( 
the  last  three  sections,  is  gnllty  of  a  misdemeanor;  and  shall 
be  punished  accordingly.  A  conviction  also  operatn  as  a  foitdt- 
ure  of  hia  office. 

Id.,  i  aaa. 

I  SlSft.   violation   of  pvceedlnK      ■eotlons  a.   defenoe   to 

It  Is  a  dpfenee  to  an  anion,  bronght  before  a  Justice  of  th« 
peace,  that  the  demand,  upon  which  it  is  founded,  was  bought  and 
sold,  or  received  for  prosecutioti,  contrary  to  the  foregoing  pro- 
visions of  this  title.  In  an  action  wherein  sncb  a  defence  ii  Inter- 
posed, if  the  plniutiff,  after  being  duly  subpoenaed  as  a  witness, 
fails  to  attend,  pursnant  to  the  subpoena;  or  if.  npon  the  trial,  or 
upon  bia  examination  as  a  witneea  by  virtue  of  a  commission,  he 
rMnses  to  answer  anj  qncstion  perlment  to  show  a  violation  ot 
cither  of  those  provisions;  tbe  justice,  besides  punishing  him,  in  a 
proper  case,  for  his  failure  or  refusol.  must  dismlxs  his  complaint, 
Tbe  testimony,  in  such  an  action,  of  the  plaintiff,  or  any  other 
witness,  is  not  evidence,  in  a  criminal  prosecution  agulnst  him,  tor 
-violating  oilber  of  those  provisions. 

M.,   If   3BT-S42. 

t-book  to  be  kept   br  Jnslloei 

A  jiiaticc  of  the  peace  must  keep  a  docket-book,  in  which  be 

1.  The  title  of  every  ncllon  or  special  proceeding  commenced 
biEffore  him. 

2.  The  time  when  the  summons,  or  the  mandate  for  tbe  com- 
mencement of  the  special  proceeding,  was  issaed;  with  a  state- 
ment of  Ihc  natnre  of  the  mnndnte.  and  ti  mfmorandum  of  each 
order  of  nrrent.  warrant  of  attachmuit,  or  reqaisitioo  to  reidevy, 
granted  by  him. 

3.  The  time  when  the  parties  apponrod  before  him,  either 
without  process,  or  upon  the  return  of  the  summons,  or  of  the 
mandate  for  the  commencempnt  of  the  special  proceeding. 

4.  A  concise  statement  of  the  Hnhetnnce  of  each  oral  pleadlSli 
W  »  memorandtun  ot  the  filing  nf  each  written  pleadinc. 
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B.  Each  adjounimeiit;  Btatltig  upon  wboie  application,  and 
to  what  time  und  place,  it  wag  made. 

6.  The  iasuinE  ot  a  Tenir?;  Btatiii?  apon  wbose  appHcatfon  It 
was  isBued,  and  the  time  and  place  of  tile  retnra  thereof. 

7.  The  time  tvbea  a  trial  was  bad;  and,  it  it  was  by  a  Jury. 
the  names  or  all  tbe  pecsoai  returned  as  liavlng  been  notified 
to  attend  as  juron;  stating  who  did  not  attend;  wlio  attended; 
and  wlio  were  Hworu. 

8.  Tile  name  of  each  witnesa  sironi  upon  tlie  trial;  itatiDc  at 
wbose  request  be  was  sworn;  each  objection  made  to  tbe  eom- 

^  of  a  wltneas;  and  tile  deciipion  thereupon. 


petency  o 


if  the  jnrr  disugreed  end  were  discfaarKed,  a  statement  of  thai 
fact. 

10.  A  (^odoIbc  statement  ot  the  eobetance  of  each  order,  made 
by  him  in  the  course  of  the  action  or  special  proceeding. 

11.  The  judgment  or  final  order;  and  the  t^e  of  entering  It. 

12.  The  execution;  the  time  of  issuing  it;  the  kind  of  execati»B; 
the  name  ot  the  officer  to  whom  it  was  delivered;  and  e»d> 
renewal,  with  the  dale  thereof. 

13.  The  retnra  of  each  execution;  the  time  of  tbe  return;  aad 
a  stalemeut  of  an;  monej'  paid  to  the  justice  thereupon,  and 
when  and  b;  whom  it  was  paid. 

14.  Each  transcript  of  the  judgment,  given  by  him  to  be  filed 
In  the  county  clerk's  office,  and  tbe  time  when  It  was  giTen. 

15.  The  appeal,  if  any;  and  the  time  of  service  of  the  notice 
of  appeal 

IS.  [Added,  IB&9.1  Such  entries  shall  be  made  in  a  book  -wttlcfa 
must  I>e  tamlsbed  to  bim.  br  tbe  clerk  of  the  town  in  irhich  be 
resides  and  to  be  designated  am  "justicee'  dvll  docket"  and  to- 
be  the  propertT  of,  and  a  charge  aindnst,  anch  town. 

lK.B.3n.l9ll:L.UM.iih.n].  InaOMtSviibi,  i«W. 

I  3I41.  Tke  Mtne. 

Eacb  of  the  entries,  specified  ia  the  last  •e«tlon,  must  be 
made  under  the  title  of  the  action  or  special  prooeeding  to  irtiiek 
tt  relates;  and,  in  addition  thereto,  the  justice  may  eater  Id 
like  manner  any  other  prooccdintr.  bad  before  him  in  tbe  octiaB 
or  special  proceedinK.  which  he  thinks  proper  to  enter.  A  docket* 
book,  kept  bj  a  jnstice,  must  !>e  kept  open,  during  the  boan, 
when  a  sherlfiFa  office  Is  required  by  law  to  be  kept  open,  tor 
search  and  examination  by  any  pereou,  upon  his  reasooaUe 
request  and  to  a  reasonable  extent. 

M,.   I   a*i. 

I  31tf .  Index  to  da«ket-lt*olc. 

A  jufltice  of  the  pence  'nust  keep  an  alphabetical  indes  to  aH 
the  indivmpnts,  entered  by  him  in  nis  docket-book;  and  be  mnat 
insert  therein  the  names  of  all  tbe  parties  to  each  Jadgment^ 
and  the  page  of  the  book,  where  tbe  judgment  ia  entered. 

Id.,  I  aisi. 

I  S14S.  Papers  to  be  fll«4. 

A  justice  of  the  peace  must  carefully  file  and  preserre  eacl 
affidavit  or  other  paper,  delivered  to  Mm  to  be  filed  In  an  action 


D,gnz^=BfGOOglC 
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i  3144.  Deposit  of  h«»h«  «>«  »*VMra  wttk  t»w«  •*  pitr 
elerk. 

If  8  iuitke  of  the  peace,  eltber  before  or  after  the  eiiiiratinn 
of  his  t«rm  ol  dSm,  remore»  from  the  town  or  city  wherein  he 
wu  elected,  ke  must  forthwith  depoeit,  vith  the  clerk  of  that 
town  or  city,  hit  docket-book,  and  all  other  books  auiX  piipcni,  in 
his  cuatodf,  relatiiiK  to  on  acttoD  or  a  Bpecial  proceeding,  which 
taai  been  oeard  b;  him,  or  commenced  before  hlnj.  A  justice 
who  is  removed  from  office,  must  make  a  like  deposit,  within 
tea  days  after  recciTiDg  notice  of  bis  remoTBl.  or  afterwards, 
npon  tiie  demand  of  the  clerk  of  the  town  or  city.  But  the 
omieelMi  «i  tha  Jnatiee  ta  make  the  depowtt,  doee  not  affect  the 
TSlidltj  of  an?  book  or  paper,  so  rtquired  to  be  depoalted,  or  ol 
any  proceeding  to  which  It  relates. 

3  £.  S.  387,  II  202  and  SCS. 

I  Sl«5.  Cerll«tut<e  In  4oekct-&«»k  d*»«stte<. 

A  jnstice  of  the  peace  must  make,  in  eaeh  docket-book  d«po»> 
tted  hr  klm,  as  prescribed  in  the  last  section,  a  certihcate  nndei 
hia  hand,  to  the  effect  that  each  Jadgmeot  or  order,  eotercA 
therein,  was  dnlr  rendered  or  made,  as  tbnein  stated;  and  that 
the  snni.  appenrloK  by  the  book  to  be  due  thereupon,  has  not 
been  psld,  to  hit  knowledge. 

la..  I  au. 

I  8t4&  Twwa  or  dtr  clerk  to  deasaad  fcoolu,  ete,i  «p*n 


If  a  jOfltice  of  the  peace  dies,  or  bts  ofSce  bccomoa  otherwiM 
TOCBD^  the  town  or  city  clerk  mast  demand  and  receive  nit 
books  and  papera,  which  belonired  to  the  justice  in  hia  official 
capacity,  ttom  ooy  peraon  having  tkuu  In  kia  possewloo. 

Id..  I  2BS. 

I  S14T.  Dellrevri  kow  eomnellpd. 

If  any  book  or  paper,  required  to  be  deposited  wKh  the  town 
or  dty  clerk,  as  prescribed  in  this  title,  is  withheld,  the  like 
rroeeediKKM  may  be  hnd,  nt  the  instance  of  the  town  or  city 
clerk,  to  compel  the  deposit  thereof,  bb  are  prescribed  by  law, 
where  an  officer  refnses  or  neglects  to  dplirer  a  book  Oi  pap«t 
In  hia  custody  aa  sQch  officer,  to  his  aucceisor  In  office. 

K.,  i  MM. 

I  S14S.  Batrlea  t«  be  evtdese*. 

An  enti7  made,  as  prescribed  by  law.  In  the  docket-booV,  kept 
by  a  joatlce  of  tho  peace,  and  deposited  with  the  town  or  city 
derk,  U  prescribed  in  this  title,  is  preanrnptlve  evidence  of  the 
matters  of  fact  stated  therein;  but  the  preMimption  na]'  bf 
repelled  by  proof. 


D,g,t,ioflb,GoogIe 
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I  8140.  JNattee  to  taFKlak  coplas  of  vsnepa. 

A  justice  of  the  peace  must  fuitiisb,  upon  request  and  pn;- 
meat  of  his  fees,  to  an;  peraoD  interented  In  a  jadgment  or  orAer 
entered  by  him,  a  traDscript  of  the  iiidinnent  or  order,  together 
vith  a  copy  of  all  tbe  entries  in  hlti  docket  book,  relBttng  to  the 
cnuBe;  a  copy  of  his  minntes  of  the  erSdenee  in  the  eanse,  or  the 
substance  of  the  teatinMny.  if  he  has  not  taken  tnitiutPB;  and  n 
copy  of  ftuy  paper  on  Sle  in  the  cnuse;  or  such  portions  thereof 
as  are  required. 

L.lMl,cll.lll,II((EdIll.  Ml). 

I  SISO.  TrsMfK  of  ■ottoo  wluB  JnatlM's  t«ra  upiiM,  cla. 

If  the  term  of  office  of  a  Justice  of  the  peace  is  about  to  expire,  or 
lie  is  about  to  remove  from  the  tonn  or  city,  before  judgment  is 
rendered  in  an  action,  or  %  final  order  is  made  In  a  speciul  proceed- 


(  SISI.  Id.;  whonjutloe  la  •  wItsaM. 

If,  before  an  issueof  fact  ia  ioinedinan  action  or  special  proceed* 
ing,  the  defendant,  or,  where  he  has  not  been  arrested,  his  attomej, 
presents  to  the  justice  satiafaetoiy  proof,  b;  affidavit,  that  tbe  jus- 
tice, before  whom  tbe  actios  or  special  proceediug  is  pending,  19  a 
material  witness  for  the  defendant,  without  wiiose  teatimoDT  liie  can- 
not safely  proceed  to  trial,  setting  forth  therein  the  particular  facia 
and  circumstances,  which  he  expects  to  prove  by  bim;  the  justices 
must  forthwith  make  a  written  order,  directing  theac^ion  or  special 
proceeding  to  be  continued  before  another  justice  of  the  same  town 
or  citj,  named  iu  tiie  order. 

Sea  I R.  8.  a».  1 11(3  Edm.  315) :  ■!«),  Id.,  I IW,  Hi'd,  L,  ISK  eh.  aUi  L.  un^  ek.  tM. 

I  81BS,  Proocadlap  upon  tnuuEar. 

Where  an  order  is  made,  as  prescribed  in  cither  of  the  last  two 
scctiuns.  the  constable  must  forthwith  take  It  and  all  other  papers 
In  tbe  action,  with  the  body  of  the  defendant,  if  be  is  uuder  arrest, 
before  the  justice  named  in  Uie  order.  Tbe  plaintiff  or  petitioner 
must  forthwith  appear  before  that  justice,  who  must  take  cog- 
nisance of  the  artion  or  special  proceeding,  and  must  proceed 
therein  as  if  it  had  been  commenced  liefore  him.  Costs,  reeorered 
In  the  nction  or  special  proceeding,  include  the  fees  allowed  by  law, 
for  services  performed  by  the  constable  and  tbe  justice,  before  tho 
tiansfer.  together  with  the  fees  allowed  by  law,  for  the  prooeedloga 
before  the  justice  to  whom  the  cause  Is  transferred.  ' 

I  31IC3.  Pcnoltr  for  not  payt>K  over  naBer. 

A  justice  of  the  peace,  who  neglect*  or  refuses,  within  a  rea- 
sonable time  after  demand,  to  pay  any  money,  collected  by  him 
iu  his  official  capacity,  to  the  person  entitled  thereto,  Is  galtty 
of  a  misdemeanor,  and  shall  be  punished  accordingly,  A  ooa- 
victlon  also  operates  as  a  forfeiture  of  his  office. 

8«ctlM  209  of  B.  B.  004 
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I  81K4.  Actio*  om  |n4KiHe>*  of  Jnatlcr. 

In  an  action  upon  n  judgment  o'  a  jUHticc  of  the  pence.brousht 
In  tbe  cotuit;  wherein  it  was  T^ndeni,  wllhia  five  yenm  arter 
tbe  reoilllioii  Iherpnf,  nfiainst  Hdefendant  cipon  wbom  the  auin- 
Bi«nB  WHB  personally  uprvpd,  no  coBta  ran  bp  recovered,  except 
where  the  jiistire,  who  rendered  the  Juilirinent.  h  aead,  or  not 
of  office,  or  otherwise  ineapahle  of  artin«f;  or  hns  remoTcd  from 
the  connty:  or  where  one  of  the  nnrtles  hrm  diet!:  or  where  the 
docket  of  the  JudKinent  haa  been  lost  or  destroyed. 

Od.  Froo..  1 71,  Uat  cUuM. 
I  8I(Ht.  Id.)  proof  of  JadKment,  «tc. 

In  aji  ncdon  brought  upon  a  ^udgmeut  of  a  justice  of  the 
peace,  who  is  dead,  or  out  of  ofhce,  or  otherwieo  Incapable  of 
acting:  or  has  removed  from  the  conntj-;  or  pnnnot  be  found 
therein;  the  original  docket-book  of  the  iustice  ia  preaumpiiTe 
evidence  of  any  matter  entered  therein,  aa  preoeribed  by  Inw;  but 


1  81S«.  BxeentlOB  ot  MSBdAtc  br  yrlviite  r«aoi>< 

A  justice  of  the  peace,  who  isauea  nny  innndale,  authorized 
by  this  chapter,  eicept  a  venire,  may,  at  the  request  of  the 
party,  whenever  he  deems  it  eipedient  so  to  do,  empower,  by 
a  written  authority  indorsed  npon  the  mandate,  any  proper  person 
of  full  age,  not  a  party  to  the  action,  to  serve  or  otherwise 
eiecule  it.  For  that  purpose  the  person  so  empowered  baa  all 
the  pnwer  and  authority,  and  is  Hubject  to  all  the  obllKatious 
and  liabilities,  of  a  constable:  and  bis  return  is  evidence  iu  like 
manner  aa  a  constable's.  But  a  person  bo  empowered  is  not 
entitled  to  any  fee  or  reward  for  his  services. 

a«tlou  2Tl  and  £72,  R.  8.    See  1  2SBI>,  anl«, 

I  81ST.  Conitnble  to  execute  maBdntea  in  peraoii. 

A  constable,  to  whom  a  mandate  [a  directed  and  delivered  aa 
prescribed  j      ■•  •       ■ 


f  SIRS.  Sheria  to  >ct  where  eiecatloM  of  mandate  !■  re- 
alitcd. 

If  n  constable,  to  whom  a  mandate,  Issued  by  a  justice  of  the 
peace,  is  directed  and  delivered,  finds,  or  hBs  reason  to  apprehend, 
tiMt  reaistance  will  be  made  to  the  exeenttoD  thereof,  be  may 
deliver  it  lo  the  aberitf  of  the  county,  with  a  written  certifjcate, 
stating  the  facta,  and  requiring  the  sheriff  to  execute  It.  There- 
upon the  sheriff  must  e:iecnte  the  mandate;  and  he  Ib  subject 
to  alt  the  liabilities  nitnching  to  *  conatable  In  etecntlng  It 
Sections  104,  105,  and  106  of  thia  act  apply  to  a  mandate  deliv- 
ered to  n  sheriff,  aa  prescribed  In  thia  section. 

Sm  ii  iM-iee.  ute. 
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CHAPTER  XX. 

Provisions  Relating  to  Certain  Courts  ia  Cities,  and 
the  Proceedings  Therein. 

TITLE     l.-Tk*  Cltr  CoHt  of  tha  CUj  at  Nan  Tark. 
TITLE    II.— Tkc  ■■rar'iCaart  of  tko  01 

CoartasrtkaCltlMor  (.'tlci 
TITLE  III— TkvClliCoBit  of  loakan. 
TITLE  ir.— Tke  DUtrltt  Court!  of  tka  C 

CMTta  of  tka  dilator  tika 
TITLE    T.-tk(  MuUlp>l  Coirt  of  (ka  €ltj  af  lockvlai. 

TITLE  I. 
The  city  court  of  the  city  o(  New  Tork. 

2.  ProTlaUma    fxHiuLT<<l7   ftpLrik«^ab1r   to    tbc    pivr^i^Lnjni^    oritur   iMtm 

3.  I>n>Tlalona    ficlmln-lr    sppllcablo   to    the   pKKHdiDt*,    olbBi    than 

*    AHTICLB  FIRST. 

Prooitiotu  generally  ajf^ieable  to  proceedmga  in  the  txmrt. 

Sec.  Bira.  FrOTl)iani,  applrtiK  Bansrallr  lo  eoaitii  at  nrmi,  nb}*n  to  car- 


SIM.  Berrlca  or  nollce  of  trlil;  tUlnn 
aiat  MonCT™SoJr"prid"  n  "  tUa   court. 

I  S1S9.  ProTlsloiM,  applylDS  tceaerallr  to  ovarla  at 
pecoPil,  mbject  to   certnin  qnnliflcntloiiB. 

Bach  of  the  foregoiiiR  proTiBions  of  this  act,  which  is  madt>,  bj 
cliopter  tn'euty- second  of  Ibis  aft,  applicable  to  the  marine  c«art 
ot  the  eity  of  Npw-York,  or  generallv  to  courtB  o(  record,  la  mb- 
Jpct  to  tbe  gnalificatioDB  and  eiceptloDB  expreued  or  plainly  im- 
plied in  this  title. 

T..  1871.  m.  a2».  f  2. 

I  310O.  [Aro'd,  1886.  1902.1  C«rt«la  ■ectlvaii  »•!  to  k^ty 
to  New  r«rk  altr  oonrt)  wbo  a.  aon-PealAcBl. 

Sections  fonr  hundred  nnd  thirty.ei^ht  ani)  sii  handred  and 
three.  nectioDii  nix  hundred  and  eleren  to  six  hnndred  and  nine- 
tiK-n.  both  inolusivp.  nnd  sections  six  hnndred  and  thirty-Btx, 
eijrht  hiindrert  and  twenly-Beven  and  ten  bnudred  and  fifteen  of 
this  act  do  not  apply  to  nn  nctinn  or  n  ii|>eelai  proceedlnK  hronrht 
In  the  elty  eoort  of  (he  eity  of  Kew  York,  or  before  h  inntice 
thereof,  or  to  any  pmreedInK  therein.  8ei»tionH  fhirty-two  hnn- 
dred and  sixty-eipht  and  thirty-two  hundred  aitd  Bixty-nlne  ef 
this  act  do  not  apply  to  an  action  in   the  coort.   prosecuted  as 

Erescribed  in  article  third  of  thia  title:  or  where  an  undertakinx 
as  been  given  as  prescribed  in  nection  tbitty-one  hundred  and 
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sixty-five  of  thirt  net.  A  plaintiff,  in  nn  action  brouKbf  in  tlii? 
coHrt.  who  has  sn  olBci-  Tor  the  rcgnlar  trHUBnftion  of  bDBiDess 
in  t^inon.  nithin  tiip  city  of  Npw  York.  Is  deemed  n  rcBldert  of 
that  city,  nithin  the  mennlng  of  sections  thirty-two  hundred  an<l 
siity-elRht  find  thirty-two  hundred  and  «i\ty-nlne  of  thiH  act, 

2.  The  proTisiODs  of  aeetlon  ten  hnndred  and  thirteen  of  the 
ivide  of  civil  proceiinre  are  hereby  made  applicable  to  and  binding 
upon  the  city  court  of  the  city  of  New  York. 

L.  18M,  fh.  95*.    Sre  I  1013.    L.  1»03,  ■^b.  B16.    In  effect  Sept.  1.  1901. 

|81«1.  [Am'd,  1903.)  Tlaio  for  Berrlcv  ot  Botlcca  !■  New 
Voplt  cttT  vaBrt. 

The  time  (or  personal  aerrlce  of  certain  noHres,  in  an  action 
broUKht  in  the  oonrt.  is  as  follows: 

1.  Notice  of  just  1 11  cat  ion  of  the  aareties.  in  an  nndertakinx 
given  by  the  plaintiff,  as  security  tor  the  defendant's  costa,  not 
more  than  two  days.  , 

2.  Notice  of  un  application  for  jndgmeflt  in  a  case  specified 
in  section  6ve  hnndred  and  thirty-scTeu  of  this  act;  notice  ot  a 
BWtion  to  strike  out  a  pteadinic.  in  n  case  speciQed  in  section  five 
hundred  and  thirty-debt  of  this  act;  notice  of  an  aM>licBtion  for 
Judgment  upon  the  defendant's  default,  or  of  the  execution  of  a 
reference,  or  writ  of  inquiry,  or  of  an  assessment  thereupon,  aa 
prescribed  in  section  twelve  hnndred  and  nineteen  of  this  act; 
not  less  than  two  days. 

3.  Notice  of  the  justification  ot  boil,  not  less  than  two,  nor 
more  than  leu  days. 

4.  Notice  of  a  motion,  other  than  a  notion  specified  in  snbdi- 
Tision  second  of  this  section,  not  less  than  four  days;  but  the 
court  or  a  justice  thereof  ma^,  upon  an  affidavit  showing  gronnda 
therefor,  prescribe  n  shorter  time,  by  an  order  to  show  cause. 

5.  Notice  of  trial  of  au  Issue  of  fact,  or  of  an  iasue  of  law; 
notice  ot  any  hearlnB,  the  time  for  servinx  which  is  not  expressly 
prescribed  in  either  ot  the  forpRoinB  snbdiviaions  of  this  section, 
or  elsewhere  in  this  title:  not  less  than  five  days. 

G.  Notice  of  tasflfion  of  costs,  not  less  than  two  days;  except 
where  all  the  attorneys.  serrinK  and  served  with  the  notice, 
reside  or  have  their  offices  in  the  city  of  New  York,  in  which 
case,  one  day's  notice  is  sulScient. 


18162.    (ABi'd,  1»02.]    Serrlcc  ot  nollee  ot  trial)  lllln«  of 
>i»t«  of  lasae. 

Notice  ot  trial  ot  an  issue  triable  at  a  term  ot  the  court  may 
be  (riven  tor  any  day  of  tbe  term.  A  note  ot  issue  must  be  filed 
at  least  two  days  before  the  day,  or  the  commencement  ot  the 
term,  for  which  the  notice  ot  the  trial  is  given;  and  it  must,  in 
addition  to  the  matters  specified  in  section  nine  hnndred  and 
sevenfv-Bcven  of  this  act,  state  tbe  day  or  the  term,  for  which 
the  notice  has  been  given.  Bnt  this  and  the  last  section  do  not 
apply  to  a  case  where  special  provision  is  otherwise  made  in 
article  third  of  this  title. 
See  L.  1ST4,  cl.  M6.  I  2;  L.  1»0S,  el.  MB.   In  effect  8*iit.  I,  IMO. 


»0T 


.oogic 


ii  Simsi  CITY  COURT  OP  N.  Y.  e.  30. 1. 1,  ft.  1 

t  3168.  'Whea  court  mar  relieve  tram  IrnvrlsSBBaeBt. 

Wbero  it  antisractorlly  npp^arH  that  a  party,  who  ia  BctiuUlj 
confined  in  jnil,  br  virtue  of  an  order  of  aireit,  or  an  execution 
against  the  person,  isaued  in  an  action  brought  Id  the  coort,  !• 
pnyBieftlly  iinahle  to  endiire  the  confinpuipnt,  and  that  ho  cannot 
procure  bail,  or  the  necessHry  sureties  in  a  bond  for  the  jaJl 
libertieB,  aa  the  cage  requires,  the  court,  or  jiistice  thereof,  taaj, 
in  ilB  or  his  discretion,  by  order,  direct  the  HheriS  to  rcleMe  him 
from  custody.  The  Hhcriff  must  obey  such  an  order.  After  such 
a  relenae  from  nn  pipcrition  flftnlnst  the  ppraon,  another  erecnfion, 
aKainst  the  person  of  the  judgment  debtor,  cannot  be  laaued  npoD 
the  Jodfrment:  hut  the  judtrment  creditor  mar  enforce  the  jadg- 
meut  againat  property,  as  If  the  ezecntlon.  from  whicti  the  Jato- 
ment  debtor  waa  released,  bid  been  returned  wiUtODt  his  beln^ 

Sm  L.   18TG,  cb.  ITS.  part  of  ]  ID. 

I  S194.  Honert  how  vvld  Into  the  ooart. 

Money  paid  into  the  court,  parsnant  to  any  proTisioa  of  this 
act,  muBt,  unless  the  court  otherwise  directs,  be  paid  directly  to 
the  chamberlain  of  the  dty  ot  New-York,  b>  the  credit  of  tb* 
cause  in  which  It  Is  paid. 


D,g,t,ioflb,GoOglc 
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AaTICLB  SBOOKD. 


[men  In  In  I»Tpr  o(  wortlnj  wome 


«•   tor   flUng   dwlilon    upon   k    tri 


I    ftlOS.   SuUB«Bli. 

The  sammoDs,  Id  an  acUon  bronght  in  the  comt,  mnM  ttate  fbat 
the  time,  within  wttkh  the  detendamt  must  aerr^  a  cop7  of  hU 
ssswer,  le  eix  dara  after  the  service  thereof.  eXcliMiT«  of  the  da; 
of  ewvice;  except  in  one  of  the  foUowing  caaeHi 

1.  A  justice  ot  the  court  ma;,  upon  satisfaetoiT  proof,  1^ 
affidavit,  that  either  the  plaintiec  or  the  deteDdant  re^dea 
without  the  fitj  o(  New-York;  or,  where  there  are  two  or 
more    plaiutiSs,    or    two    or    more    defeDdanta,    that    all    the 

Slain  llaa  or  all  the  defendants  reside  without  that  city, 
irect,  bf  HU  order,  that  the  defendant  l>e  summoned  to 
answer  within  a  shorter  time,  specihed  therein,  not  less  than  two 
days  after  the  eerrice  of  the  anmmons,  eicInaiTe  of  the  da;  ot 
service;  nhereopou  the  sumiuons  must  correspond  to  the  order. 
The  order  must  he  indorsed  upon  or  annexed  to  the  summons; 
and  a  coiij  thereof  must  be  delivered  with  a  cop;  of  the  sam- 
mans.  The  justice  ma;,  in  his  discretion,  as  a  condition  of  plant- 
ing the  order,  require  the  plaintiff  to  gUe  an  nndertakia^,  with 
one  or  more  suretiea,  to  the  effect  that  the  plaintiff  will  paj  any 
judgment  which  ma;  be  rendered  agaJust  him  in  the  action,  not 
exceeding  n  sum  anecified  in  the  undertahing,  which  must  be  at 
least  two  hundred  aollars. 

2.  Where  an  order,  directing-  aerviee  of  the  summons  without 
the  city  of  New-Yurk,  or  by  publication,  ia  granled,  the  summons 
must  state  that  the  time,  within  which  the  defendant  must  serve 
a  cop;  of  bis  answer,  is  ten  daj^  after  service  thereof.  eicluHire 
ot  the  day  of  service.  If  a  summons,  requiring  the  deft-udant  to 
uDBwer  within  a  shorter  time,  baa  been  issupii.  aa  prescribed  in 
this  section,  before  an  order  specified  In  this  aubdivision  ia  granted, 
the  justice  granting  such  an  order  ma;  direct  that  the  aummona 
be  amended  accordingly,  and  thereupon  the  sommonB  published, 
or  served  without  the  cit;,  pursuant  to  the  order,  muat  correctly 
state  the  lime. 

L.  1ST3,  cb.  29,   I  G;  L.  1BT4,  rb.  6W.  |  1. 

I  8166.  Time  (or  aerviee  of  ple>4la«B,  cte. 

The  time,  within  which  a  defendant  in  a  case  specified  in  sec- 
tion 470  of  this  act  must  demand  a  cop;  of  the  complaint,  and  the 
time  within  which  the  plaintiff  must  serve  the  same,  after  a  de- 
mand thereof,  as  prescribed  in  that  aection.  and  the  time,  within 
which  a  copy  ot  a  pleadittx,  aubseqoeut  to  the  comi^Bint,  must  be 
served,  after  the  service  of  a  copy  ot  the  preceding  pleading.  Is  the 
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Mtme  number  of  da}-B,  ns  Klnted  in  the  fl\imniODB,  within  which 
the  defeudaDt  is  required  to  ■erre  a  copy  of  his  i.Diwer.  attei 
■ervicc  of  the  mnmmonB.  But,  ex<xpt  na  otiierwite  prMcribed  In 
■ection  SlfSi  of  this  act,  a  deteDdant,  arreated  before  answer,  has 
ten  AnjB  after  the  orrest,  within  which  to  demand  a  cop;  of  the 
complaiitt  or  to  Berre  a  copy  of  his  answer,  aa  the  cMe  t«qulrM; 
and  Jadgmeat  must  be  stayed  accordingly. 

I   3167.    KBforcemeBt    of   cert>lH   Jateiaeati*    la   (aTer    at 

Section  3221  of  tbia  act  applies  to  aa  action  Ijrousbt  in  tke  «oiir^ 
and  to  the  judgment  and  execution  against  the  p«von  and  prop- 
erty of  the  judgsevt  debtor. 

Ik  ISTS.  en*.  33  ind  IIS. 

I  Sies.  TIbs  Or  aoa-aaeeptaaec  aa«  tmanMemM^m  at  hmll, 

•te. 

The  tima  for  taking  certain  proce*diiigB,  tn  an  action  brovgbt  tn 
the  conrt,  i*  as  follows: 

1.  Service  of  notice  of  non-acceptance  of  bail,  within  fivie  days 
*fter  tb«  delivery,  to  tb«  plHintlfTs  attorney,  of  certified  copiea  ot 
the  order  of  arrest,  return,  and  Dndertaking.  as  prescribed  in  aee- 
tion  S77  of  Ibis  act. 

2.  Service  of  notice  of  iustlflcation  of  the  bail,  witMn  Ave  d«ra 
after  service  of  the  notice  specified  Id  sobdirarton  first  of  tua 

3.  Service  of  notice  of  exception  to  the  sttrettes.  in  an  UDdcr- 
taking  given  by  the  plaintiff,  ns  security  for  the  defendant^  ceats 
within  two  days  after  aervlce,  upon  the  defendant's  attorney,  o*  a 
written  notice  of  the  Sling  thereof;  and  service  of  notice  of  tbs 
jvatificatlon  of  the  same,  or  new  Buretiea,  wltiin  two  days  after 
service  of  the  notice  at  exception. 

Jb.  tBtS,  (?h.   4TB.   H  1«  lod  IT:   ■!».   t  SI.  ■nbd.  tt. 

1  obtala  warraa* 

In  order  to  entitle  the  plaiutiB  to  a  warrant  of  attachment 
against  property,  be  must  show  by  affidavit,  to  the  satisfaction 
of  the  Justice  granting  it,  that  a  sufficient  cause  of  action  exists 
•gainiit  the  defendant,  to  recover  dauugM  for  one  or  more  «aases 
q*eci£ed  In  section  six  hundred  and  Ihlrty-flve  of  tfal»  set.  to  an 
amount  slated  in  the  nifidavit.  which,  if  the  action  is  to  recover 
damaxea  for  breach  of  contract,  must  be  stated  over  and  above 
all  counterclaims  known  to  the  plaintifF;  and  also  that  the  case 
Is  withiti  one  of  the  following  Rnbdivislons: 

1.  That  the  defendant  in  a  foreign  corporation,  or  being  ■ 
natural  iiersoo  is  not  a  resident  of  the  Slate. 

2.  Tbut  the  defeiidaiit,  being  au  adult  and  a  realdeot  of  the 
borough  of  Manhattan  in  the  fily  of  New  York,  ha«  dejaried 
from  the  State,  with  intent  to  defraud  his  creditors,  or  to  avoid 
service  of  the  summons,  or  keeps  himself  concealed  therein,  with 
like  intent;  or  that,  after  proper  and  diligent  effort  to  ascertain 
the  place  of  the  sojourn  of  auch  a  resident  adult  defendant,  the 
sama  caiuiot  be  ascertained. 

3.  That  the  defendant,  being  an  adult,  has  removed,  or  Is  aboat 
t»  reniDve,  property  from  the  State,  with  intent  to  defrand  hi« 


crrT  oouBT  or  k.  t. 


TbU  the  defendsBt,  beiss  an  adolt  aad  a  rMidrat  of  that 
)ugb  baa  bees  e»iitiiiiMM]ri7  witbont  the  United  States  more 
1  Hix  moDthB  aezt  before  the  grantiiiK  erf  the  warraat,  and  haa 

made  a  d(>sitniB.tiuti  of  a  person  upon  whom  to  serve  a  anm- 
«  In  his  behalf,  ai  prA(>rfbed  la  gettion  four  hnndred  and 
[7  of  thii  act;  or  a  deslKiiatloii  bo  made  no  liweer  renialDa  In 

L.WI^^^^aKLU^U>itd»l  L.  iri.ch,a>;M».>bo,  mmcl>.Ui;I.iaM. 
IITO.  SerTlce  of  BBminoBB  witkvat  th*  oUr.  »r  \t  »«W 

tllHi. 

I  order,  directiDK  the  service  of  a  snminona,  either  without 
eftr  Of  New-York,  or  br  publkntloii,  mar  be  graiited  Iv  tb« 
t,  or  by  a  justice  thereof;  but  only  in  a  case,  where  a  war- 

of  atUchmeot  has  been  Issued,  xs  presented  in  tbo  last 
OD,  and  personal  service  of  the  Biiinmona  cannot  be  made, 

dne  diligence,  within  that  titr.    The  plaintiff,  when  he  aii- 

for  Boch  an  order,  must  sliow  by  afiidavit,  to  the  aallsfadthai 
e  NHUt  9r  jtiatice,  thut  the  case  is  wllliin  thie  section.  Wberc 
rder  is  Rrantod.  as  prescribed  in  this  section,  aerrice  of  the 
oous  witbont  that  dt7  UU17  be  made,  as  directed  lu  the 
',  eHher  within  or  without  the  State.    Sections  440  to  44S, 

inclDBive,  ond  sectionB  838,  707.  and  708  of  this  net  applj 
e  s«^ice  or  pnblicatiou,  pursuajit  to  such  an  order,  ana  to 
woceedinKs  relating  to  the  tam^  and  snbscqaent  thereto; 
ItBliliB  the  words,  "  the  city  of  New-York  ",  in  place  ol  the 
I,  "the  Btats"  wherever  the  latter  words  occur.  If  the 
dant  is  a  roBideot  of  the  cit;  of  New- York,  the  order  must 
lirect  that  a^cop;  of  the  summons,  complaint,  and  order  be 
.t  his  residence,  specifying  it,  with  a  person  of  snitable  age 
jiacretlon,  if,  upon  reaHOnuble  ap?lieation,  admittance  can 
tsincd,  and  such  a  person  found  who  will  receive  it;  or.  If 
tauce  cannot  be  eo  obtained,  nor  such  a  person  found,  by 
iR  the  same  to  the  outer  door  of  the  residence  so  speciSed. 

<T«.  ch.  HK,  I  3.    Bea,  alK,  |  «3S,  ssM.  S.'aolA 

71.  C*MBslaal«a  to  taka  tevtiBaoar- 

applicatioQ,  to  the  coort,  of  article  second  of  title  third 
ipter  ninth  of  thi»  act,  is  subject  to  the  following  qualifica- 

■fce  words,  "  the  city  and  county  of  New-Tork,  or  either 
■  connties  of  Richmond,  Kinffa,  Queens,  or  Westchester ", 
be  regarded  ns  enbstitnted,  in  place  of  the  words,  "  the 
■',  ■wherever  those  words  are  used  In  that  article,  with 
t   to  the   locality  of  a  witness. 

iterrogatories,  framed  pursnant  to  that  article,  can  be  aet- 
nly   by   n  jnstire   of  (lie   conrt. 

pommioslon,  or  order  to  take  depositions,  IsBonl  or  (franted, 
nt  to  that  article,  may  be  executed  either  within  or  with- 
!  State. 
?.    eb.   SS»,  J  S.    a«  inte,  i  SOT. 


■oflb^Google 
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i  31Ta.  Coart  niar  refer  ^ucstloB  nrlnlaB  npvm  ■  ^»tl«B. 

Tbe  coDrt  tnaj',  of  its  awti  niutiou,  or  upon  the  aiiplication  of 
either  party,  witlioiit  the  coDoeut  of  (he  othvr,  by  onler.  direct 
a  reference,  to  determiae  and  report  upon  a,  queBtiOQ  it  lact, 
■.rising  upon  a  motiou,  iu  any  etage  of  an  actwu. 

L.  isra,  cb.  iTS.  I  SB.    an  unte.  |  887. 

J  3173.  Time  for  Alias  declntOD  upon  «  trial  br  Iha  eoart. 
Iil.|   whea   •aBeleat. 

Tbe  time  nitliin  wh)<'h  the  UeciBJou  of  tlic  court  must  be  filed, 
In  a  case  speci&ed  in  section  lOJO  of  this  Oct,  is  ten  doys  after 
the  csuae  is  Gunlly  submitted.  The  decision  of  tbe  court,  in  a 
case  specified  in  Bcoliou  1022  of  tills  act,  ia  sufficient  if  it  direeta 
the  judgment  to  be  entered  thereupon:  bnt.  If  so  required  by  a 
.  party  appealing,  the  justice  )ir  n'lipm  the  decision  waa  made, 
must,  witbia  ten  days  after  tlie  appeal  is  perfected,  and  notjcc 
thereof  and  of  the  requirement  ia  K>ven  1o  him,  make,  and  Hie 
with  tlte  clerk,  a  saccial  derision,  Hlntiiig  svparatclf  the  tacts 
found,  and  tbe  conclusions  gl  lair. 

U    IBT2,   Ph.   (BO.   I  4. 

I  3174.  CaBBtcrclalaiih 

A  counlerclaim,  specified  in  subdivision  second  of  secOoD  601 
o(  this  act,  cannot  be  interpoaed.  In  an  aciion  brought  in  tbe 
court,  unless  it  is  of  sucli  a  nature,  thnt  the  court  has  jurisdictioa 
of  an  action  founded  thereupon;  except  that,  in  nn  action  brousbt 
by  an  executor  or  adniiniBlrntor.  any  conntcrcloini  may  be  inter- 
posed, which  could  be  interposed,  In  a  like  action,  brought  in  tbe 
supreme  court.  A  counterclaim  may  be  interposed.  In  an  action 
brought  In  the  court,  nitboiit  respect  to  the  amount  thereof; 
and  Judgment  thereupon,  in  faTor  of  the  defendant^  ntor  be 
rendered  for  any  aum. 


.._ _. .ii'hment,  the  court  may,  upon  the 

applicotiou  of  the  officer  making  the  lev.v,  by  order,  direct  the 
sale  thereof,  at  such  »  lime,  and  upon  auch  a  notice,  aa  it  deems 
proper;  and  thereupon  the  property  must  be  sold  accordingly. 

h.  IS-4.  cb.  MS,  I  8. 

I  3170.  Portion  of  verdict,  etc.,  may  be  reiaiMed. 

A  party  to  wkoiu  n  sum  is  awarded,  upon  a  trial,  an  asMss- 
mcnt  of  dnmngcs,  or  tbe  eiecntion  of  n  rcfrrence  or  writ  of  in- 
quiry, moy  remit  any  portion  thereof,  and  take  judgment  lor  the 
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c.  31TT,  Irmt  In  nrUlu   mariPB  cuubm.    Cgon  ntr  racnlaU    bf  (*DanJ 


0  nmiln  Is  nutMlr. 


81TT.  Arrcat  lit  certain  amrlae  eaoBeii.    Oanrt  nu>7  resM- 

n  an  action  specified  ia  gnbdiyiBion  second  of  section  317  of  this 
,  tbe  plaintiff  mar  apply  for  an  order  o(  arrest,  to  accompanj 

Bumniona,  in  the  form  and  to  the  effect  tpocilicd  in  the  next 
tion.  II  BQcb  an  ordt^r  is  granted,  the  proceedinEa  In  the  actioa 
ft  be  mndncted  an  presi^ribed  in  this  article.    The  juaticea  of 

court,  or  a  mnjoritf  of  tbem,  mn;.  from  time  to  time,  by  one 
more  general  rnlea,  attested  by  the  hands  of  the  Jnsticea 
line  the  Rnme.  end  filed  nlth  the  clerk,  refnilate  the  manner 
rhleh  an  application  for  auch  an  order  niny  be  made,  and  the 
'B  in  which  an  undertaking  may  be  diapensed  wltb.  Unttl 
ilatlons  are  so  eatahliHhed,  the  jnstlce  to  whom  the  ^plica- 

JB  mnde,  may,  in  his  discretion,  require  or  dispeDSe  with  an 
■rtflking  therenpon, 

L.  1ST2,  eb.  e3e,  part  of  |  B. 
tlTS.  ia.|  sOBleata  of  order  of  iirrcat. 
:e  order  of  arrest,  granted  as  prescribed  In  the  laat  aectlon, 
:  reqain^  the  sheriff  to  arreat  the  defendant,  and  to  bring 
forthwith  before  the  conrt,  at  the  ehambera  thereof;  or  if, 
I  he  is  arrested,  the  court  ia  not  in  aeBBion  at  cbamberH,  to 
hiiD  to  bail.  In  a  aum  specified  In  the  order,  for  his  pwsonal 
dance  at  the  opening  of  the  court,  on  the  neit  dny  there- 
,  when  It  is  In  aewalon  at  the  chambers  thereof.    The  order 

alao  direct  that  the  defendant  be  summoned  to  answer  the 
laint  In  the  action  forthwith.    Theruupon  tlie  sammona  must 
rm  to  the  order. 
B.  I.,  lem.  Bsa-sm,  i|  no,  in,  ns.  ii>.  UO.  m,  ixa,  im.  i^-iwi 

1.  I8TS.  eh.  6X0,  I  s. 

TB.  Id.  I  proeeedlnca  on  arreat. 

eheriET.  upon  arresting  the  defendant.  bT  virtue  of  such  an 
ninst,  at  the  same  time,  serve  upon  him  the  summons:  and 

copy  of  the  order  of  arreBt.  and  of  the  papers,  upon  which 

granted.    He  must  forthwith  bring  the  defendant  before 

nrt.   at  the  ehambera  thereof;  if  the  conrt  is  then  Id  ae«- 

t  chamber*;  otherwise,  unless  bail  is  given,  aa  preacribed 

next  section,  he  mnst  tnke  the  defendant  to  the  jail  of  the 
id  oounty  of  New-York,  for  the  confinement  of  prlaonera 
T  caanes.  The  keeper  thereof  must  conline  the  defendant 
.  On  the  neit  day  therenfter,  when  the  conrt  Is  In  session 
mbera,  the  sheriff  most  take  the  defendant  from  the  Jail, 
Inar   him   before  the  coort. 
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I  31B0.  Id.i  ball  or  dcpoatt  be(sr«  velar>. 

The  defendant  tnay  give  bail,  by  dt-liverine  to  the  eherift  a  Writ- 
ten uDdertnktug  to  Ibe  iilaintift.  iu  the  sum  Hpccided  iu  the  order 
o(  wrest,  eieeuted  by  one  oi'  more  aureties,  to  the  effect  that  the 
defendtiDt  will  attend  in  penwn  at  the  opening  of  the  court,  at 
th«  chambera  thereof,  on  the  iiext  dar  thereafter  when  It.li 
there  id  gesHion;  or  he  may  deposit  ivith  the  aheriff  the  anm 
specified  in  the  order  ot  arreat.  Id  cither  cone,  the  sheriff  must 
forthwith  release  him  Irom  cuatodf. 

I  8161.  Tke  BaH*. 

Where  bail  ia  given,  aa  prescribed  Id  the  Inat  acclloo,  the  ofScer 
taking  the  acknowledgment  of  the  uudorlniiiiig  must,  if  the  ahnr- 
iS  Bo  requires,  examine  under  oath,  1o  a  reaeoDable  extent,  the 
persons  oHerlng  to  bccooie  bail,  coQcerninK  their  prtqieity  and 
their  clrcuniatfluceB,    The  dofendnut  may  give  '— "    —  —       *■' — 


deposit,  imtuediately  upon  his  nrrct^t,  at  any  hour  of  the  day  or 
night;  and  he  muut  boTe  reasonable  oiiportunlty  to  seek  Cor  and 
to  procure  bail,  before  being  committed  to  jail.     Where  fl  deposit 

, J_  -U , .._^ L.....       .1, >_.i-.j     g(     (J,g 


next  day  thereafter,  not  being  Snnday  or  a  public  holiday,  be 
paid,  by  the  ahcrilf,  into  ciiurt,  to  the  credit  of  the  action,  as 
preacribed  iu  Bcclion  3164  of  tliia  act. 

1  S183.  Id.i  ball  or  deroult  after  relara. 

At  any  time  after  the  return  of  the  sheriff,  nod  before  final 
Judgmmt,  a  justice  ot  the  court  may  admit  a  defendant  in  cus- 
tody to  bail,  or  allow  him  to  make  a  deposit;  and  mny  direct  hia 
release,  upon  hla  giTlng  ball,  or  making  the  deposit  accordingly. 
The  Bum  to  lie  deiiosited,  or  the  aum  uppciSed  in  the  undertaking 
ot  the  bail,  must  be  G\ed,  and  the  auretiea  iu  the  ondertaking 
must  be  approved,  by  the  justice;  who  must  be  satisfied,  by  their 
eiaminaliou,  or  by  other  proof,  respectinB  their  sufficiency.  The 
undertaking  muat  be  to  the  effect  that  the  dctcudant  will,  at  nil 
times,  render  himselt  ameiinble  to  any  niaudnte  which  may  be 
iaaaed,  to  enforce  a  final  judgment  ngaiuat  him  In  the  action. 
Article  fonrth  of  title  first  of  chapter  aevcRfh  of  this  act.  applies, 
whece  bail  is  given  as  preacribed  iu  this  or  the  laat  wclion. 

I   S183.    Id.)   when   aad    bow    dcfeadaBt    to    vnula    \m 

Unlcsa  bail  is  given,  or  a  deposit  la  made,  aa  preacribed  ia  the 
laat  three  sections,  the  defendant  must  reninin  in  the  jail  by 
rirtue  of  the  order  of  arrest,  until  final  jndgment  In  the  action; 
and,  if  the  jmlemeut  is  against  the  dcfcodnnt,  until  the  return 
of  an  execution  against  property,  issued  thereupon.  But  the 
court  must  direct  him  to  be  brought  into  court,  at  the  lime  of 
the  trial;  and  it  ma.v,  in  Its  dlacretiou,  direct  him  to  be  brought 
into  court  nt  auy  other  time.  In  eilhi'r  case,  he  must  be  taken 
from  the  jail,  and  brought  into  court  accordingly, 

I  31S4.  Id.)  retarn  ot  maiDinon*,  elo. 

The  sheriff,  after  serving  the  summons  and  executing  the 
order  of  arrest,  must  make  a  full  return  of  his  proceedings  there- 
upon, to  the  conrt  at  chambers.  The  return  must  be  made  forth- 
with, unless  the  court  is  not  then  in  session  at  ehambera;  in 
which  ease,  it  muKt  be  made  linmcdiately  after  the  opening  ot 
the  court,  on  the  first  day  thereafter,  when  it  is  ther«  in  aession. 
■.  Mi 
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If  the  defendant  lias  gireu  ball,  the  uudortaking  of  the  bail  must 
bt?  returned,  to  be  delivered  to  the  plaiDtiff  when  the  court  so 
directs. 

{  S18S.  14.)  vrooeedi&ca  mttnr  rctara. 

UnlcHs  both  parties  aoouer  appear,  tbe  coart  mtiBt  wait  on* 
hour  after  the  rcluru;  ur,  if  the  defcudant  has  given  bail,  one 
hour  after  tbe  opening  of  the  court.  Am  soon  sfter  the  lArtiet 
appear,  or  after  the  expiration  of  the  hour,  as  the  business  upon 
which  tbe  court  is  then  cnEnBed  will  permit,  the  court  must  take 
np  the  cause.  If  tbe  pliiititiff  does  nut  then  appear,  a  judgiuent 
dismisaing  the  complaiut,  with  costs,  must  be  rendered.  If  the 
defendant  does  not  then  attend  in  person,  tbe  plaintilt  must 
then  mabe  his  complaint,  aud  The  defeudant's  default  must  be 
entered.  If  the  plaintiff  apiM'nrs  and  tbe  defendant  attends  In 
person,  the  plr-ndings  must  then  be  msde,  and  Is^iue  mtist  be 
Joined.  Tbe  pleodings  mnj  be  oral  or  written;  if  they  are  orol, 
the  clerk  must  enter  the  Bubstnnce  thereof  in  the  minutes.  If 
either  party  desires  a  trial  by  a  Jury,  he  tntist  demand  the  same, 
at  the  time  of  the  Joinder  of  issne;  otherwise  the  Issue  must  be 
tried  by  the  court,  without  a  jury. 

I  S1S6.  Id.i  trial. 

Where  a  trial  by  Jury  is  duly  demanded,  the  court  at  obam-i 
bers  must  direct  the  issue  to  be  tried,  at  a.  trial  term,  upon- 
such  notice  as  it  deems  proper,  or  witnont  notice;  it  may  also 
direct  that  the  action  have  a  preference  upon  the  day  calendar, 
either  generally  or  for  a  pnrtfcnlnr  doy;  and  it  may  give  such 
diroetlon  ns  it  deems  proper,  with  respect  to  filing  a  note  of  issu*. 
Where  a  trial  by  jury  is  not  duly  demnnded,  or  where  the  de- 
fendant is  in  detanlt,  the  evidence  must  then,  or  at  such  subse- 
(juent  time,  either  at  chambers  or  ot  a  trial  term  or  special  term, 
as  the  court  nt  chambers  nppointa,  V  given;  and  thereupon  final 
iiidKHient  must  be  rendered.  But  the  Issno  mnst  be  apiwlntcd  to 
be  tried,  within  sli  days  nftet-  the  joinder  thereof,  nnless  both 
parties  assent  to  a  longer  time;  or  a  trial  by  Jury  Is  demanded. 
and  there  is  no  term  of  the  eonrt,  at  which  ft  can  be  had,  within 
that  time.  The  trial  cannot  be  adjourned,  withont  the  consent 
of  both  parties,  beyond  three  calendar  months  fr»m  the  joinder 
of  issue. 


aud  conducting  in   the  ordinsry  manner  an  action,  for  a 
specified  in  subdlvisioa  second  of  section  317  of  this  act. 
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ARTICLE  FOURTH. 


ipppal  and  propppdlDcs  t] 


;11B4,  Icli'in;  di'ti-rniLTHtl"!!  upon  spppul.   lion'  tnforcrd.  Ideoi;  wlwrc  iiew 
trial  wu  pnpcrlj  rtuited. 

I  SINK.    [Am'tl,  ises,  l»Oa.]    Appeal  from  >  JndKmenl. 

An  appi'fll.  to  Ihe  supreme  court  lUHf  be  taken  from  a  finiil  nr 
iotrt'IiK  utory  judinu^iit  rendered  Id  the  eity  eourt  oC  the  city  of 
Xew  Yfirk  En  a  ease  where  an  appeal  may  l*  taken  to  the  ajipel- 
Inle  diviaioii  of  the  flapreme  court  from  n  final  or  interluciitory 
jiidffinent  rendered  in  the  supreme  court  as  preneribed  in  Heotiim 
lliirtppn  htinilri'il  and  forty-six  aod  SfCtion  lliirteen  huiuired  uiiil 
(orty-nine  of  this  net. 

I,  tSS3.  rb.  eiT.  I  E>:  L.  I8T2.  rb.  esS,  H  a 
cb.  016.    In  i-IIrn  -  —    ■     ■"-■" 

I  31K0.    [Am 

An  appeal  to  the  nupreme  court  may  nlw)  be  taken  frrnn  an 
interlocutory  judRnieut  rendered,  or  an  order  made  at  ehambers, 
ur  at  a  Hpeeial  term  or  a  trial  teni)  of  Raid  city  court,  or  from  mi 
order  mode  by  a  judjfe  thereof  out  of  court,  in  a  ease  where  an 
appeal  may  be  taken  to  the  appellate  divinion  of  the  nitprcuie 
court  from  an  interlocutory  jndKtnent  rendered,  or  an  ortler  made. 
in  like  manner,  an  prewribed  In  iwctions  lhirte<-n  hundred  and 
forty-seven,  thirteen  hundred  and  forty-ci(rlit  and  thirteen  hun- 
dred and  forty-nine  of  thiH  art.  Uikid  such  an  appeal  the  xiiprenic 
court  filiall  have  foil  power  to  review  any  eierclne  of  diiicr»>tion 
by  the  court  or  Jndge  below. 

h.  18T2.-  Ob.  <a».  »  B  'M  10:  L.  19W,  cb.  M8;  L.   1602,  cb.  015. .  In  --ffprt 

I31VO.  [Au'd.  10O2.J  Time  to  appeal  aad  prAeeediMVK 
thereupon. 

An  ap|H>al,  authorized  by  either  of  the  Inxt  two  aertioun.  inuKt 
tie  taken  within  tan  days  after  service  uf  n  copy  of  the  judBmenI 
iir  order  ap|H'al("l  from,  and  a  written  notice  of  the  date  of  the 
entry  thereof.  In  every  other  reapecf.  titled  first,  third  and  fourth 
of  cliapter  twelfth  of  thi«  act.'so  far  n»  the  name  ore  apr>lieable 
thereto,  apply  to  and  ttorern  an  appeal,  taken  bh  prescribed  in 
either  of  the  laat  two  sections. 
I,.  1902,  rb.  DIB.  In  elT.'t^t    Si-pt.  1,  1902. 

I  311»1.  [Am'd.  1M>S,  IWKC.]  Appeal  1o  tli«  appellate^  41- 
tIbIod  of  tile  unpireme  conrtj  In  ivknt  eaaea. 

An  ai)|>eal  to  the  apjiellate  division  of  the  siipn'me  court  in  the 
first  judicial  department  may  he  taken  from  the  judicment  or 
order  entered  upon  the  determination  of  an  appeal  taken  an  pre- 
.  scril>ed  in  section  thirty-one  hundred  and  eif-hty-ei^bt  ami  tbirly- 
one  hundred  and  eiBhty-nine  of  this  act,  provided  soeb  appeal 
ftlS 
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bo  allowwl  by  order  made  at  tbe  term  nt  whicL  sooh  appeal  was 
ilHermined  or  uC  Ihe  term  npit  attfr  judemeut  is  entered  upon' 
Hiii-h  de tormina tiuu  aud  provided  further  that,  where  ?ucli  appeal 
in  frnm  an  order  grunting  a  new  trial  upon  a  rnse  or  exceptlona, 
thp  appelJant  must,  with  his  sppiiration  for  lonve  to  appeal,  file 
an  asaent  on  his  port  that,  it  the  order  is  affirmed,  judgment 
ahiwjlQte  may  be  rendered  against  him. 

Co,  pTDT.,  i  3S2;  L.  1BT4.  cb.  MS.  |  9;  L.  1S90,  eb.  MB:  L.  1902,  cb.  SIS. 
Ill  ffltvt  Sofit.  1,  iva. 

f31»2.  [An'd,  1902.]  Prncllcc  aad  vraceedlaca  «a  B*I>ral 
to  ■itptllate  dtviBloB  of  iimprcine  court. 

Titles  first,  third  nnil  fourrb  of  chapter  twelve  of  this  net,  ho 
far  BM  the  same  are  applicnhlr  thereto,  apply  to  and  govern  au 
.   ^_,.... ft...  =j|  j]jp  (jjui  Hp^tinp^  eicppt  nit  otherwise 

a.  cb.  BIB.  In  pfffcl  Si-pt.  1,  1002. 
I  81B3.    [An'il,  ISM,  1001.]    Idemi  wltblB  wkat  tine  mho. 

An  appeal,  authorized  bi'  neotion  thirty-one  hnndred  aud  ninety 
one  of  thlH  act,  Dinat  be  taken  within  twenty  days  a(t*r  the  ser- 
vire  of  a  copy  of  (he  order  allowing  such  appenl  and  u  written 
notire  of  the  date  of  the  entry  thereof. 
L.  ISWl,  eh.  040;  L,  1002,  m.  016.   In  effect  Bept,  1,  1902. 

13104.  lAtn'd.  ItMKt.)  Idemi  drtrrinliaiitioB  opoa  ap»«Hl, 
hon-     enforced.      Idena)    ichere     new     trial     vraK     properly 

The  judgment  or  order  of  the  appellate  court  tnuHt  be  remitted 
to  the  court  below,  to  lie  enforced  according  to  law.  Upon  an 
appeal  from  an  order  granting  a  new  trial,  on  a  case  or  eicep- 
tfons,  If  the  npiwllati'  court  determines  that  no  error  was  com- 
mitted In  Krantinc  the  new  trial.  It  must  render  judcment  abso- 
lule  upon  the  right  of  the  nppeltnnt:  and  thereupon  an  ausessment 
of  dnmaseR.  or  any  other  proceedioga.  retiuisite  to  render  the 
Jiidjniient  effectual,  may  be  bad  In  the  city  court  of  the  city  of 
Xew  York. 

I919B,  [Repealed  Jan.  1,  1S9(1:  L.  1895,  ch,  MO.] 
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MAYOtt'8  AND 


The  mayor's  eonrt  of  tho  city  of  Hndson,  and  the  racordt  i^ 
coiuta  of  the  dtiea  of  Utlca  khA  Oswego. 


S20l.  SerTlre 

I  S190.  Civil  JarlBdlctloa  vreuribed. 

The  dfll  jarlsdlction  of  the  mayor's  court  at  tbe  dtr  of 
HudaoD,  tiie  reix>rder'B  court  of  tbe  city  ot  TJtlca,  ead  the  re- 
corder's court  ot  the  city  of  Oatvego,  exteada  only  to  an  action 
whereof  Jurisdiction  is  expreisly  conferred  upon  the  court,  tv  a 

tiroTiHion  of  a  statute  incorporating,  or  otherwise  spedallir  re- 
sting to  tbe  goTernment  of,  the  city  wiierela  tiie  csoit  ia  lootted. 
Od,  PrM.,    I  ss. 

I  8I8T.  CcfUIb  pcndlna  actloBS,  clc^  traaaferred  to  ■■- 
vrese  covrt. 

Every  civil  action,  now  pending  Jn  either  of  those  conrts,  other 


I,  «te^  t«   he    IrBaamittad    «• 

All  judgment-rolls,  and  other  records,  and  all  booka  and  papera, 
relating  exclusively  to  civil  actions,  other  than  an  action  apeclSed 
in  the  last  section  but  on«,  now  remaining  in  either  of  thoae 
eonrtB,  must  be  delivered  b;  the  clerk  thereof,  or,  it  there  b  no 
clerk,  b;  the  Judee  or  other  officer,  having  the  custody  thereof, 
to  the  derk  of  toe  coanty  In  vrhldi  the  court  is  located,  to  be 

S reserved  among  the  records  of  hia  office.  The  expense  of  eo 
oing  ie  a  county  charge. 

I    S10».    Polrcr   at   ■■»»«■•«    «v«rt,   la   a«tl*aa,    rte^    ■• 

The  supreme  court  may  review,  enforce,  vacate,  or  amend  a 
Anal  jndgment  heretofore  rendered  by  either  of  thoae  courts,  in 
a  civil  action,  other  than  an  acUon  specified  in  section  319S  of 
thie  act,  with  like  power  ami  effect,  as  the  court  in  which  it  woi 
commenced  might  nave  so  done,  if  this  act  had  not  been  pasaed. 

I  3900.  Proeeedfasa  1b  ease  of  Jndse'a  dUablUtr*         • 

The  county  court  of  the  connty  in  which  either  ot  those  conrta 
Is  located,  may,  by  an  order,  remove  to  itself  an  action  of  which 
nther  of  those  courts  has  jurisdiction,  as  prescribed  in  section 
3196  of  this  act.  npon  proof,  by  affidavit,  that  the  judge  thereof 
is,  for  any  canse,  incapable  ot  acting,  either  cenerallj  or  In  th^ 
particular  action.  Sections  344,  345,  and  346  of  this  act  apply 
to  Btich  an  order  of  removal,  and  to  the  proceedings  subsequent 
thereto.  The  proceedings  subsequent  to  tne  order  are  tbe  same, 
aa  In  an  action  brought  in  the  county  court,  except  that  coats 
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I  had  remained  in  tbe  cotut 

0«.  Fnw.,  put  at  )  3S. 

I  saOl.  flervloe  of  pitbp«e«aa. 

A  snbpocuu,  isaued  out  of  either  of  those  coorte,  may  be  served 
upon  a  wituesa,  at  any  place  n'itbin  the  State.  A  warraat  to 
apprehend  a  wltnesH,  for  a  failure  to  obey  such  a  subpoeua,  may 
be  directed  tu  the  aberiCE  of  the  touni;  wLere  the  court  ia  located, 
and  executed  by  him  within  any  county  of  the  Btnte.  The  aherifl 
ia  subject  to  the  same  liability,  for  a  failure  to  serve  or  retura  it, 
as  if  It  was  issued  out  ol  the  supreme  court 

3  B.  U  BUI.  tb.  BS,  1  IS. 

I  Saoa.  BSeet  ot  tlilB  illl«  limited. 

Thk«  title  does  not  affect  any  proTision  of  law  coDfenlnK  apon 
a  judge,  or  upon  the  judges,  of  either  of  thuse  courts,  juiiadic- 
tlon,  power  or  authority,  in  an  action  brovgbt  in  another  court, 
or  in  a  speciiLl  pfoceedinK. 
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TITLE  m. 

Tlta  city  oourt  of  To&ken. 


Ub.  OM.  JnrlMUctlOB   L 


I  S903.  JnrliialetloB  ta  elTll  «etl»BB. 

The  jariadiotioD  of  the  cilf  coort  of  Toukera  extends  to  the 
following  civil  nctioDH  oqI;: 

1.  Ad  action  iie]iinst  a  natarftl  person,  or  tgalnBt  a  forritTB  or 
domestic  corporation,  wherein  the  complajut  Jemanda  Jndgineat 
for  a  Bum  of  mouey  only,  or  to  recover  one  or  more  chattels, 
with  or  TTlthout  domagGB  for  the  takins,  withholding,  or  deten- 
tion thereof, 

2.  An  action  to  foreclose  or  enforce  a  Hen.  npon  real  nropert; 
In  the  city  of  Yonkers,  created,  as  prescribed  by  vtatale,  In  fSTOr 
of  a  persDU  who  has  performed  labor,  or  fumlsbcd  material*  to 
be  used,  in  erecting,  altering,  or  repairing  a  balldina,  bDildiug 
lot,  or  appurtenance  thereto,  including  teuces,  sidewalks,  pavins, 
wells,  fountains,  Ssb-pondg,  ornamental  and  fruit  trees,  an^  everj 
other  Improvement  to  a   bnilding  or  building   lot. 

3.  An  action  to  foreclose  or  enforce  a  lien,  for  a  aum  not  ex- 
■  g  one  th  ■    ■    ■  

battels. 

B»  L,  IBTS.  cb.  «1.  H  I  and  >:  !•■  m*.  «■■■  111.  I  Ij  L.  VSn.  Cb.  ZSS,  1 1; 
U  IBIS.  eta.  IM,  11  1  ind  2. 

I  8804.  [An'd,  IS88.]    Last  seetloB  qmnlMrd. 

The  jurisdiction  conferred  by  the  last  section  la  subject  ta 
the  following   limitations   and   regulations: 

1.  In  sn  action  wherein  the  complaint  demands  judgment  for 
a  sum  of  money  only,  the  sum,  for  which  judgment  is  rendered 
in  favor  of  the  plaintiff,  cannot  exceed  one  thousand  dollars, 
excluBiTc  of  interest,  and  costs  as  tmed;  except  where  Jt  Is 
brought  npon  a  bond  or  undertaking,  given  in  sn  action  or  a. 
speciat  proceeding  in  the  same  court,  or  before  the  city  judge. 
Where  the  action  is  brought  upon  a  liond  or  other  contract,  the 
judgment  most  be  for  the  sum  actually  due,  without  regard  to  a 
pennlty  therein  contained;  and  where  the  money  is  payable  in 
instalments,  successive  actions  may  be  brought,  for  the  instal- 
ments,  as  they  become  dne. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  Judgment 
cannot  be  rendered,  in  favor  of  Ibe  plnlnllff,  for  n  ehattei  or 
chattels,  the  aggregate  value  of  which  exceeds  one  thonsand 
dollars. 

3.  The  court  has  not  jurisdiction  of  an  action  against  an 
executor  or  adminiBtrntor,   in   his   representative   capacity. 

4.  The  court  hns  not  jurisdiction  of  any  action,  unless  one 
of  the  parties  thereto  resides  in  the  city  of  Yonkere,  or  Id  ai 
town  of  Westchester  county,  adjoining  that  city;  or  >  wnrnint 
of  attachment  is  grantcil  to  acoomjiaiiv  the  summonB,  and  levleil 
upon  pro|>ert;  of  the  defendant,  within  that  city;  or  the  action 
is  broueht  to  recover  one  or  more  afaliitory  penalties,  by  the 
city  of  Yonkers.  or  one  of  Its  officn^  or  boards  of  commiscioiierH, 
Bach   warrant  of  attachment  must  be  granted   and   anhseqaent 


fc  ^.  t.  8  YoNKEilS  CITY  COURT.  S§  fflOS-Oft 

proceedings  taken  in  nccordaDce  with  the  ptotIiIodb  and  re- 
qniremente  herein  relmting  t«  attachments  in  coturta  of  jtutice* 
of  the  peace. 

L.  1888,   Gk.  «M. 

I  saoa.  Smmatma,  wbere  aerred. 


I  aaOG.  This  title  daei  not  cITeet  Jarladlatlon  of  ths  eoart, 
«tc.r  In  apeolal  pFoce«4lBsa. 

This  title  does  not  affect  any  provision  of  law,  conferring'  upon 

'"■ '   -r  apoD  the  city  judge  of  Yonkera,  jnTiadiction,  oower, 

',  in  a  special  proceeding:  or  conferrlaff  upon  the  cttf 
-_i J.  authority,  in  an  action  brongtit  in 
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lOT^mOR  CITY  COURira.         c.  30.  t.  4,  a.  t 
TITLE  IV. 


ItnenUr   «ppHs«blB  to  «U  the  »url) 

(peclSed  In  thU 

MlrU  ot  tbe  ctt» 

mmta  ot  AltMBi 

ARTIOliB  FIRST, 


I  3307.  Serrlcf 
Haereupon. 

Section  312C  of  this  act  applies 

or   for  brrnch  of  n  contract,   enp ._    ._._, „_.   ...   _ 

distriet  court  of  the  city  of  New- York,  Id  the  Justice's  conrt  ot 
the  city  of  Albany,  or  in  the  Justice's  conrt  of  the  city  ot  Trgy, 

I^  1S5T,  cb,  344.   I  15:  L.  18T3,  cb.  182,  H  1  ■■»1  2- 

f  S208.  Id.)  and  ppaof  «t  aeFTlee. 

In  iin  nrtion  brought  in  cither  of  those  courts,  the  snmmons, 
and,  in  a  proper  case,  a  copy  ot  the  complaint,  may  he  wrved 
)>T  any  person  not  a  parly  to  tiie  action:  except  that,  where  the 
action  iti  brought  in  a  district  court  of  the  city  of  New-York,  « 
Derson.  other  than  a  constable  or  n  marshaE,  eervlng  the  same, 
must  l>e  first  empowered  to  do  so.  cither  by  the  Justice,  or  by 
the  nttorney  to  the  .cotporatioo,  as  now  preacrilted  by  law. 
Proof  of  Bcrvice  tliereof,  by  such  a  person,  must  be  made  by  hSs 
nHidavit:  which  must  xtate  tbe  iiarticulnr  place,  time,  and  nmaoer 
of  service,  and  that  the  affiant  knew  the  person  so  serred.  to  be 
the  person  tuenlioued  and  deBCrit>ed  in  the  summons,  aa  defendant 

I  StXOO.  Action  to  be  oomraenoed  by  nervice  of  aoBainoB*. 

An  action,  bronght  in  cither  of  those  courts,  at  any  time  after 
this  chn])ter  takes  effect.  muBt  be  comnieticeii  by  the  volnntary 
appearance  of,   and  joinder  of  issue  by,   tiie  parties,  or  by  the' 


}  3210.  [Am-d,  1AR4.1    Order  ot  arreati  n->rrant  ot  attaob- 
■nenlt  reqoliiltlOD  to  replevy. 

Articles  thinl,  fourth,  and  fifth  of  title  aeeond  ot  chapter  nine- 
teenth of  this  net  apply  to  an  action  brought  in  either  of  those 

•  Tbe  tlUe  1>  Doir  "  City  CoiiH  nt  Alhunr,"  Lnvi  IBM.  cb.  U>. 
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courts,  except  aa  otherwise  prescribed  in  the  next  section.  Ai.d 
except,  alM,  that  where  the  wurraut  ot  nttucbmour,  or  requisi- 
tion to  replevy,  in  issuoil  out  of  a.  district  poDrt  of  tlie  city  of 
New- York,  ogainiit  n  nnu-nwident  dt'rpnJRiit,  the  said  warrnut, 
or  reqiilaitioii,  miiHt  require  tho  marshal  lo  attncb  or  replevy  the 
properly,  ou  or  before  a  day  therein  ippcifled.  n'hich  must  be 
not  less  than  two  nor  moK  than  lenr  days  before  tbc  retttnv 
day  of  the  sumaionB. 

L.    1884,    cb,   400. 

1  SZll.  The  Uat  leetloa  qoslMcd. 

The  provisions  of  the  laat  section  ure  subject  to  the  followtog 
qualificalior-' 

1.  NolhiE„   _ _ 

cable,  ai^ljea  to  an  order  of  arrest,  ii-  —  _ _ 

district  court  ot  the  ci(y  of  Kew-Vork,  or  aEl'cib  any  provision 
of  this  tiile,  relating  to  the  jurisdiction  of  either  of  the  courts 
speciBed  in  tliis  title. 

2.  An  order  of  arrest  in  an  action  broutibt  in  the  justice's  court 
of  Albany,  or  the  justice's  court  of  Troy,  or  n  warrant  of  attach- 
ment, or  a  requisition  to  replevy,  iu  either  of  thoBc  courts,  or  in 
a  district  court  of  the  city  pf  New-York,  must  be  granted  by, 
and  directed  to,  and  executed  by,  the  officer  emyowered.  by  the 
statutes  reiualoin;;  in  force  after  this  chapter  takes  effect,  to 
grant  or  execute,  ns  the  case  requires,  in  the  same  court,  n  war- 
rant lo  arrest,  a  warrant  of  attachment,  or  a  requisition  in  an 
action  to  recover  a  ehaitel. 

3.  The  manner  of  npplyinn  for,  jrrantinfc.  and  exccnttn?  an 
order  of  arrest,  a  warrant  of  attachment,  or  a  requisition  to 
replevy,  and  the  proceedings  thereupon,  and  with  respect  thereto, 
as  prescribed  in  the  articles  so  made  appltcnhlc,  nre  nubject  to 
the  statute B.  remalnintr  unrepealed  after  this  chapter  talieB 
effect,   Bpecially  applicable  to  those  courts,  or  to  either  or  any 

,  of  them,  prescribinR-  the  dulies  of  the  justices,  or  of  tlie  clerks 
thereof,  or  regulatlnK  the  mode  of  transacting  business  in  an 
action   brought   therein. 

t   3313.    PrneeedliiBa    where   tltl«   to    real    properlr    Is   la 

Sections  2951  to  29,^8  of  this  net,  bolh  inclueive.  apply  to  an 
action,  broufrht  in  either  of  thoae  courts;  except  that,  where  the 
action  is  broujrht  in  n  district  court  of  the  city  ot  New-York,  the 
surety  upon  the  defpitdnnt's  undcrtskintr  is  liable,  in' the  case 
specined  in  section  2052,  to  any  amount,  for  which  judgment 
miKbt  have  been  rendered  by  the  district  cOQrt,  if  the  answer 
and  undertaking  had  not  been  delivered. 

S«  Co.  PiDC.,    I  «8, 

f  SSIS.  [Am'd,  ISW.]    Appeals. 

An  appeal  from  a  judgment,  rendered  in  a  district  court  of  thn 
city  of  New  York,  may  lie  taken  to  the  supreme  court,  in  the 
easel,  and  in  the  manner  prescribed  in  articles  first  and  second 
of  title  cigbt  of  chapter  nineteenth  of  this  act.  Such  appeal 
shall  be  heard  in  such  manner  and  by  such  justice  or  juBlices 
OB  the  appellate  division  of  the  supreme  court  iu  the  first  depart- 
ment shall  direct.  The  appellnte  court  may  reverse,  affirm  or 
modify  the  judgment  appealed  from,  and  where  a  Judgment  Is 
reversed,  may  order  a  new  trial  in  the  district  court.  Where  a 
Jadgment  is  modified,  or  where  n  new  trial  Is  oideied.  coil* 


§  8314  INFEBIOU  CITY  COUKTS.  c.  20,  t.  1,  «.  1 

Bhall  be  In  tbe  diacretion  at  the  sppcllatc  court.  Ad  sjtpeal 
from  the  JndgmeDt  rendered  in  tbe  Jiintice'i  court  of  the  dly 
of    Alboar,    or    the    justice's    court    of  the  city  of  Trof,    Iiuij< 


ba  takeu  in  a  case  where  an  apiienl  may  be  talicu  to  ft  eauuty 
court  froDi  a  judgment  rendered  by  a,  justice  of  tbe  peace  M 
prcHcribtd  by  title  eight  ot  tbst  chnptcr,  and  In  do  other  cilbc. 


.._ _._. ..^penl  may  b_   ._  .. 

t  froDi  a  judgment  rendered   by  a  justice  of  tbe  i 

Tiled  by  title  eight  of  tb-  --------    — -■  ' -' 

.  an  appeal  mnst  be  taken 
nberein  the  court  la  located. 


Such  an  appeal  mnst  be  taken  to  the  county  coort  of  tbe  coontr 


I   3X14.    BBcot    ot   this    ««*,    apoB   jBrfa«t0«en    «■«    yr*- 

Except  as  othenvlae  specially  prescribed  in  this  title,  tbts  act 
does  not  affect  any  atatntory  proTisiou  remnlnln?  nnreiiealed 
after  fhia  chapter  takea  effect.  reintiDff  to  the  Jnrbdictlon  and 
potrera  of  either  of  those  couHa;  the  npnolntment,  tiualifiealion, 
tenure  ot  office,  powers,  or  duties  of  tbe  justices,  of  of  the  clerk, 
or  any  other  ofccer  thereof;  or  the  proceedings  therein;  except 
that  a  proTiBlon  of  t!its  or  nnr  other  afntute,  whereby  n  proceed- 
ing in  an  action,  bronght  in  either  of  tbose  conrta,  or  a  spednl 
proceeding,  broti);hl  therein,  or  before  a  justice  tlierrof,  la  nsalml- 
lated,  either  eipreaaly,  or  by  reference  to  nnother  provlBlon  of 
law,  to  a  proceeding',  in  au  action  or  a  special  proeeedtnR  before 
a  Justice  of  the  peace,  is  deemed  to  refer  to  tbe  correspondinc 
proceedinc,  aa  preacribed  In  chapter  nineteenth  of  this  act. 
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H".  T.  DK*TBKT  CODBTB. 

ARTICLE  aSMTOND. 


:.  321E.  Rfpealed.  1M)2.  Urn  Ibe  Hiulrlpkl  Court  Act  of  tCtir  York  cltr. 

.12in.  Ri'prili-d.  imXt.  ties  me  UuBlclpnl  Court  Act  ot  N«w  York  citr. 

MIT.  Rip"»l«l,  1B02.  Sfo  the  ilimlelpil  Conrt  Art  ol  New  York  tliy. 

3218.  fnKc^lPK  tlwreupon. 

:U10.  R^pviled,  IMrZ.  Sp*  tbe  Miinlelpcl  Court  Act  at  frw  Vork  citx. 

MOD.  Kspculed,  IVO.  See  tbe  HualdMk  Conrt  Act  at  New  Turk  dtr. 

;(2ZI.  R-'pralc^.  1002.  See  ttae  Mualclpal  Court  Act  o(  Kuw  Xock  cltj. 

:t2Z2.  Ri-pi^*lril,  1002.  Sh:  Ibc  Uunklpal  Court  Act  or  Ncn  Tork  cltjr. 


All  oriirr  oC  arrext  must  direct  that  the  suumous  accomiWDriiig 
it  be  made  retiininblc,  immodiatply  ujwn  the  arreBt  of  the  de- 
reuilant:  and  it  maft  itpecity  a  Bum,  in  whirh  the  defendant 
may  lie  let  to  hail.  Rertions  3170  to  3181.  both  Idc1iibW«>,  nee- 
tinn  31><^.  exi^pt  the  last  nentence  thereof,  and  nection  3183  of 
thiK  apt,  apply  to  nn  or<ler  nf  nrrest,  Kraoteil  in  an  action  in 
either  of  thime  roiirtH;  and  to  the  prooeedings  upon,  and  relatioK 
tu,  the  exei'iitloii  thereof.  In  all  other  respcctB,  the  statutur; 
pmvisinnH  reniHlninc  unrepealed  nfter  this  ehnpter  takes  effeft, 
whieh  a|iply  to  and  n'RiiJAte  the  appKratinii  for  a  warrant  to 
arrpKt  a  defendant,  the  jcrnntinK  and  exeention  thereof,  and  the 
pr'ioeeilings  BiitHiequent  thereto,  apply  to  and  reftulate  the  oppH- 
I'Btlon  for  an  order  of  arrest,  the  (-ranting  and  eiecution  thereof, 
and  the  proeeedlnga  nabsequent  thereto. 

Id.,  H  IT-IS. 
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g32a8-aB«       ALBANY  AND  TKOV  COURTS. 
article:  TniBD. 


aaat.  Dockcilng  jadBrmeDti;    sxtcntlaii  tberauimi. 


I  3223.  JnlsdlcUoa  In  civil  usUOB*. 

The  jastice's  court  of  the  ctty  of  Albaor,  and  the  Justice's 
court  of  the  city  of  Troy,  hare  juriedictioD,  each  nicliiu  tlie  city 
where  the  court  Ib  located,  of  an  action,  of  wbich  a  Juatije  ol 
the  pence  hai  JarlEdictloo,  as  preacribed  in  Bectiooa  1737,  2S61, 
2862,  and  2863  of  this  act;  and  also  of  an  actioo  to  recover  a 
penaitf,  given  by  the  charter,  or  a  by-laiv  or  an  ordjuaace  of  the 
common  couucll  of  that  city,  where  the  plaiotiS  demanda  iuJg- 
meat  for  a  iuca,  not  eiceediag-  two  hundred  dollars.  Neither  of 
those  courts  has  jiirisdiclion  of  any  other  civil  action;  but  this 
I  section  does  not  affect  the  juriadiction  conferred,  by  the  etatutory 
'  proviaions  remaining  in  force  after  this  chapter  takes  eScci, 
Dpon  either  of  those  courts,  in  a  special  proceediss. 

Sf*  On.  Proc,.  I  er:  l.  lase.  cn.  iwi  i.  iss*.  th.  art.  i  i;  i^  uro.  <«.  oas, 
I  II;  L.  isn.  cb.  i»,  I  u:  u  isie.  Oi.  is,  i  m.    sh  l.  uaa.  eb.  ivt-,  u 

ISH.  eta.  fiSO. 
I  8224.  Id.i  Bpaa  JadrmcBt  ky  ooBfcBsIaa. 

The  JurlsdictioD  of  each  of  those  courts  extends  also  to  th« 
taking  and  entry  of  a  judgment,  upon  the  confeosion  of  a  defend- 
ant, QH  prescribed  in  title  sixth  of  chapter  nineteenth  of  this  act, 
where  the  sam  confessed  does  not  exceed  five  hundred  dollars. 

I  822B.   Doolcetlnv  iBdrmeBtsi   esecntlan   thercvpoa. 

The  provisions  of  sections  301T  to  3022  of  this  act,  both  inclu- 
sive, apply  to  a  judgment  rendered  in  either  of  those  oouits, 
and  to  the  proceedings  subs^iient  thereto,  and  in  the  action 
wherein  the  Judgment  was  rendered;  eiceot  that  the  transcript, 
filed  In  the  clerk's  office  of  the  county  wherein  the  court  is  located, 
must  be  furnished  by  the  clerk  of  the  court,  in  which  the  judg- 
ment was  rendered. 

I  SaSBM.  (AUIed,  1B9T.]     AppllntloB  of  CBFtsI*  sFetlBmii. 

The  provisions  of  sections  twenty-nine  hundred  and  ninety  to 
thirty  hundred  and  nine  of  this  act,  both  inclusive,  apply  to  th« 
Justices'  court  of  the  city  of  Troy,  except  that  the  city  clerk  of  the 
city  of  Troy  shall  fulfil  all  the  duties  therein  required  of  the  tows 
clerk. 
L.IWT,c^m.    In«CtMit>exl.l,  INT.  ^^  > 
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MUinCIPAL  COCRT.  ROCHESTER.       ^  8a8«-8T 


TIls  municipal  coort  of  the  city  of  BochMtar. 

8m;  SSM.  Pn>Tlila«   of  diaptar   18   pownSr   ipWcaU*   t*  Vn    eout  u« 
BSJ.  JurtidleUoa  in  ictloiii  upon  contnet. 
I  SSUO.  PvoTlaloBB  of  oluiptar  18  scB*ntUr  ap«Uo«bl«  t* 
tk«  court  Bad  JadBeB. 

The  prorUiODB  of  chapter  nineteenth  of  this  act,  excIndbiB 
titles  tenth  and  eleventh  thereof,  appl;  to  the  municipal  court 
«f  ttie  clt7  of  Rocheater,  and  to  the  Judged  thereof;  except  so 
far  a*  tbey  are  InconaiBtent  with  the  next  station,  or  irlth  anr 
other  special  provlBion  of  atatate,  remaining  DDrepealed  after 
tbls  ctiaiitei  takea  effect  For  the  pnrpote  of  aiKiljing  the  lame, 
the  court  la  deemed  a  jnitlce's  eonrt;  each  indze  thereof  !■  deemed 
a  juMice  of  the  peace;  and  the  dty  of  RodieBter  U  deemed  a 
town  of  Monroe  conntr, 

L.  IBIS,  cb.  leS,  part  of  i  4. 

I  Savr.  [Am'd,  IBSl.)  J«ladl«tlM>  Is  «atl«na  «p*n  AMU 
trmet. 

The  municipal  conrt  of  the  etty  of  Bocherter  has  Jurtsdietion 
•f  an  action  to  recover  damacei  npon  or  for  breach  of  a  con- 
tract, expreei  or  implied,  other  than  a  promise  to  manr,  vheB 
the  anm  claimed  do«a  not  exceed  five  bandred  dollara. 
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CHAPTER  XXI. 
Costs  and  Fees. 

nm     L— Awardlii  M<  BihrBli8  pBjBaat  of  Goita. 

TITLI   II.->l>lB(itii*lM«Bpt>r  CmU. 

TITLB  lll.-8MarIt|>  ttt  Co*ti. 

TITLE  IT^e«m*TilPniliUiiSalUlagloPcM. 

IITLB    r.— fIu*Uk»ii«JuF*u. 

IITUt  I. 

Awarding  and  enfarcinf  pa,jmoa%  of  coata. 

AnicI*  1.  a»ne«l  repi]»Uon«  teiptotlng  tbs  awnnlliig  o(  nwti, 

3.  RcpilitloDa  reiii«ctlng  tha  urirdliic  of  ciMti  In  partltnUr  ei 
B.  UlKfUjiDeoiia  proTliloDi. 

ARTIOLB  FIRST. 

Qaniral  regviUiotu  reapaotmur  the  awardrng  of  coata 

8k.  SSS8.  Wbcn  pIilDtllF  aotitled  to  «K[i  at  coant. 


a33§.  Ca«It   npfib    AppeaL    rnm    flDftl    JadrmetiC. 

aA39.  111.;  upon  appeal  froni  luterlofiitorj  jDdgmmt  or  ordfir- 

SSM.  Id.:  In  ■  rnpeeM  pivcen'lni. 

[  won.   [Au'd,  IROS.]    'Wk«n  plaintiff  pnlltlvd  to  ecMls  of 

The  plaintiff  is  entitled  to  costs  of  course,  opoo  the  rendering 
of  B  final  juditment  in  his  favor^  in  either  of  the  toUowing  actions: 

1.  An  action,  trinble  hy  a  jury,  to  recover  reni  property,  or 
an  interest  in  real  property;  or  in  which  a  claim  of  title  to  real 

Eroperty  arises  upon  the  pleadings,  or  Ib  certllied  to  haye  come 
I  question  upon  the  trinl. 

2,  An  action  to  recover  a  chntfel.  But  if  the  rahie  of  tbm 
chattel,  or  of  all  the  chaltelB,  recoTcred  by  the  plaintiff,  nB  fixed, 
together  with  the  damages,  if  any,  awarded  to  him.  in  lens  than 
fifty  dollars,  the  amount  of  his  costs  cannot  exceed  the  amount 
o(  the  TBlne  and  the  damEtgeB. 

3.  tAm'd,  ISSB.]  An  actiou  HDeciSed  in  subdivision  first,  third, 
fourth  or  fifth  of  section  twenty-eight  hundred  and  siity-three  of 
this  net.  But  if,  in  on  action  to  recover  damages  for  an  asaanlt, 
battery,  false  imprisonment,  libel,  Blander,  criminal  conversation, 
seduction,  or  malicious  prosecution:  or  a  fine  or  penaltT  in  which 
the  people  of  the  state  are  a  party,  the  plaintiff  recovers  lesB  than 
tifty  dollars  damages,  the  amount  of  hfa  casta  cao  not  exceed  the 
dnmnees- 

L.  [S99.  ch.  1ID.    InelTectnept,  1,1898.  Spf  |  3234. 

4,  An  octiou,  other  than  one  of  thofc  Rpecifieil  in  the  foregoing 
suNlirisioDs  of  thi?  section,  in  which  the  complaint  demands  judg- 
meat  for  a  sum  of  money  only.    But  the  plaintiff  is  not  entitled 
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coetat  under  tlila  svbdiTiBion,  uuleaa  he  cecovera  tbe  tmin  ot 
ty  dollar!  or  more. 

».  Vroc.,  part  ot  |  8M. 

)  Baao.  Wtapn  defeaduit  entlflad  to  ■:••«■  at  eonrae.   B.«l« 

.-^  -^^^ „ - , .  -, e  render 

IK  of  final  juagmEnt,  in  an  actiou  specified  in  the  lait  Bcction, 
alcBa  the  pliiiiitlff  ia  entitled  to  coate,  u  therein  pieocrlbcd, 
lilt  where,  lu  sneh  an  action  agninat  two  or  more  defendnjilB, 
he  pInintiS  ia  entitled  to  cobIb  afcainet  one  or  more,  but  not 
gainst  all  of  them,  none  of  the  defendanta  are  entitled  tn  caste, 
f  conrae.  In  that  case,  coats  may  be  anarded.  in  the  dtacretion 
■r  the  court,  to  any  defendant,  airainet  whom  the  plnintlft  ia  not 
■utltled  to  coats,  where  he  did  not  anite  in  an  anawet,  aril  (vaa 
■ot  united  in  intereat,  with  a  defendant,  agaiuat  whom  the  plain- 
iS  is  entitled  to  coats. 

Id.,  part  o(  ti  Wt,  806. 

g   naao.    [Am'd,   1»00.]      when  ooBIB  arc  Ala«retloaar7> 

Bxeent  as  preaeribed  in  the  last  two  Rectioaa,  the  court  maj, 
.iIK>u  the  rendering  of  a  final  judgmeut,  in  its  discretion  award 
i-oxts  to  any  party  in  »<u('b  sum  not  ezceeding  tbe  total  amount 
anthorize<i  by  stntute  an  to  tbe  court  shall  seem  just. 
Id.,  pait  ot  I  SIM;  U  1000,  cb.  lEl.  In  oBott  Octobtr  1,  ISML 
i  SaSl.  lAnk>d,  180S.]  CoBli,  wbcre  xeTarsI  acttaiia  nro 
%r«ssht  SB  >Kine  liiBtrfliu«Bt|  etc 

Where  two  or  more  actions  are  branKbt,  in  a  case  speciSed  in 
■ection  464  of  thie  act,  or  otherwise  for  the  aame  cause  of  action, 
agaiiiBt  peraona  who  miRht  haTe  been  Joined  as  defenilaiitB  in 
one  action,  costs,  other  than  dlsburseinentB,  cannot  be  rei»>rere.1, 
ujiOQ  tbe  final  judgment,  by  the  plftintiff,  in  more  than  one  ac- 
tion, which  shall  be  at  his  election.  But  this  prohibition  doe* 
nut  applv  to  a  case  where  the  plaintiff  joins  aa  det^ud-ints,  in 
each  acdon  brouf-ht,  all  the  pemoas  lialife,  not  previoiiniy  sned; 
who  can,  with  reaaonahle  diligence,  be  found  within  the  State; 
or,  if  the  action  ia  brought  in  the  city  court  of  the  city  of  New- 
York,  or  a  couuty  court,  within  the  city  or  county,  aa  the  cas« 
mny  be,  where  the  court  Is  located. 

Id^Dirt  of  I  3M,     See,   alw,  2  R,  3.  SIS.  I  U  (£  Bdm.  S38):  U  IMS. 

I  SSSa.  latcrlocvtarr  castn  npoa  !■•■•  of  IbW. 

Where  an  isene  of  law  and  an  iaaue  of  fact  are  Joined,  between 
the  same  parties  to  the  same  aclion,  and  tbe  ianue  of  fact  re- 
omlns  DDdiapoaed  of,  when  an  interlocutory  judgmeat  ia  rendered 
Dpon  the  Iwue  of  law;  the  interlocutory  jndKtnent  may.  in  the 
diBGietloD  of  the  court,  deny  coats  to  either  party,  or  award  caste 
to  the  prevaillBB  party,  either  absolutely,  or  to  abide  the  event 
ot  the  trial  of  the  issue  of  fact. 


I  nta.  Id.)  how  eolleoted. 

Section  779  of  this  act  appliis  to  interlocutory  costs,  awarded 
SI  prescribed  in  the  last  section,  ns  if  they  were  costa  of  a  motion. 


g§  8234-38  COSTS.  C.  81,  t.  1,  a.  1 

I  3334.  Coata,  VTher«  ther*  mre  •ercnil  luaea  of  teet. 

In  an  Hction  specified  In  scctioo  3228  of  this  act,  whei«[n  the 
complaint  aeta  forth  separHtet;  two  or  more  c&vaes  ol  action, 
upon  which  Lbbucs  of  fact  are  joined,  if  tlie  plaintiff  recovtre  upon 
one  or  more  of  the  isaiie«,  and  the  defendant  upon  the  other  or 
others,  each  party  is  entitled  to  costs  against  the  adverse  party, 
ouleaa  it  is  certified  that  the  substantial  cause  of  action  was  the 
same  upon  each  iasui:;  in  which  case,  the  plaiatifF  only  is  entitled 
to  coats.  Gosls.  to  which  a  part;  is  so  entitled,  mnat  be  included 
in  the  fina!  judgment,  by  adding  tlietn  to,  or  offsetting  them 
against,  the  sum  awarded  to  the  preTailiiiK  party;  or  otlierwi*i', 
as  the  case  requires.  But  this  section  does  not  eniitie  a  plaintiff 
to  costs,  in  a  case  specified  in  subdivision  fourtb  of  section  3228 
of  this  act,  where  he  is  not  entitled  to  costs,  as  prescribed  in  that 
subdivision. 

bm  a  R.  8.  aiT,  I  as  »  Bdm.  eu). 

I  333S.  Id.|  alter  dlacontl nuance  npan  nnsirer  nt  tltle> 

Where  an  action,  brought  Ijetore  a  justice  of  the  peace,  or  in 
a  district  court  of  the  city  ol  New- York,  or  a.  justice's  court  ot 
a  city,  has  been  discontinued,  as  prescribed  by  law,  upon  tfad 
delivery  of  an  answer,  showing  thnt  title  to  real  property  will 
come  in  question:  and  a  new  action,  for  the  same  cause,  has 
been  commenced  in  the  proper  court;  the  party  in  whose  favor 
final  judgment  is  rendered  in  the  new  nctioa.  ia  entitled  to  costs; 
except  that,  where  final  indgmeut  Is  rendered  therein,  la  favor 
of  the  defendant,  upon  the  trial  of  an  issue  of  fact,  the  plaintiff 
Is  entlded  to  coats,  unless  it  is  certified,  that  the  title  to  real 
property  came  iu  queatlon  on  the  trial. 

On.  Froe.,  ||  SO  ind  fll. 

I  SaSS.  CoMb  of  a  motion. 

Costs  upon  a  motion  in  an  action,  where  the  costs  thereof  ar« 
not  apecially  regulated  in  this  act,  or  upon  a  reference  made 
pursuant  to  sections  623,  G24,  827,  or  1015  of  tbls  act,  may  be 
awarded,  either  absolutely  or  to  abide  the  event  of  the  action, 
or  of  the  reference,  to  any  party,  in  the  discretion  of  the  court 
or  judge. 

Id.,  part  or  t  SIS.    3m.  bIbo.  L.  1S*0,  cb.  SBC,  |  IS  U  Bdm.  BW». 

I  828T.  The  tarevoliiK  aeotlonB  United. 

The  foregoing  sections  of  this  article  do  not  aftect  the  recOTMT 
of  coats  upon  an  appeal.  ' 

I  S23S.  Ca»tB  npon  appeal  from  Snal  Jndnacnt. 

Upon  Bu  appeal  from  the  final  judtenent  in  an  action,  the 
recovery  of  costs  Is  regulated  ss  follows: 

1.  In  an  action  specified  in  section  3228  of  this  met.  the  re- 
spondent is  entitled  to  eosts  upon  the  affirmance,  and  the  appellant 
npon  the  reversnl,  of  the  judgment  appealed  from;  except  that, 
where  a  new  trial  is  directed,  costs  may  be  awarded  to  either 
party,  absolutely  or  to  abide  the  event,  in  the  dlscKtioD  of  the 


a  the  discretion  ot  the  c 


c.  21, 1. 1.  ft.  1  C08T9.  S§  8289-40 

I  3230.  Id.t  npoB  >preBl  from  Inter loe story  JtidviKemt  or 

Upon  on  appeal  irom  an  Interlocutor;  jadgnteDt  or  an  ordrr, 
in  an  action,  coats  are  in  the  discretion  of  the  coart,  and  ma; 
be  awarded  absolute!;,  or  to  abide  the  cTpnt,  except  Its  loUows: 

1.  Wlicre  the  appeol  it  taken  from  an  oidcf  erantlng  or 
refuBlng  a  new  trial,  and  tbe  decision  upon  the  oppenl  letusca 
a  new  trial,  the  respondent  ia  entitled,  o(  courae,  to  the  costs 
ot  the  appeal. 

2.  Where  so  appeal  is  taken  Irom  an  order,  refuaing  a  new 
trial,  and  an  appeal  is  also  taken  from  the  judgment  rendered 
apon  tbo  trial,  neither  party  la  entitled  to  the  coats  ot  the  appeal 
from  the  order. 

Co.  Pnc.,  It  SOe  iiid  810. 

I  3Z40.  [Am-d,  ISSl.]    td.t  ■■>  «  BpccUl  proeeedlar. 

CoBta  in  ft  special  proceeding:,  Instltnted  in  a  conrt  of  record, 
or  Dpon  an  ftppeal  In  a  epecial  pioceedinK,  taken  to  ft  court  ot 
re<^o^d,  where  the  eosts  thereof  ore  not  speciall;  rcifulated  in 
tbis  ftct,  mny  Ije  awarded  to  an;  partT,  in  the  discretion  ol  th« 
«>urt.  at  the  rotes  allowed  for  aimllor  serTlces,  in  an  iiclioii 
broneht  In  the  Bame  conrt.  or  an  appeal  from  a  Judgment  taken 
to  the  BBme  coUrt,  and  in  like  manner. 

Bmi  I,.  1S40.  eb.  zro,  I  B  [4  mm.  883;  D  W.  183);  ■!»,  H  SW.  "**•  ^*'' 
I»e,  2310.  2401.  2M&,  Am,  anla. 


D,g,t,ioflb,GoogIe 


Betpilaiioni  reapteling  the  awarding  of  eosti  in  parHeviar  i 

B«.  mi.  Coat!   ■(■In*!    tbt   SUIe:    bow   iwld. 


g  8341.  CMta  asalKut  tke  State)  b*w  paid. 

Whore  coBls  arc  awnrded  EKcaiast  tbe  peoplt?  of  the  Stste  in 
an  action  or  n  special  proceeding  broueht,  ty  a  public  officer. 
pDrsuant  to  any  prarialon  of  law,  and  tue  procredinge  have  not 
been  Btnyi'd.  by  appeal  or  otherwise;  the  comptroller  must  draw 
bis  warrant  upon  the  treasnrpr,  for  the  payment  of  the  costs, 
out  of  any  money  la  the  treasury,  appropriated  for  that  pnrpose, 
npon  the  production  to  him  of  an  exemplified  copy  of  the  Jude- 
nient.  or  order  awardins  the  cosU,  and,  where  the  amoimt  ia 
not  fixed  thereby,  of  a  taxed  bill  of  cosIb;  accompanied,  in  ^tber 
caae,  with  a  eertiflcate  of  the  attorney-Reneral.  to  the  effect 
that  the  action  or  apecia)  proceeding  was  bronicht  pnnuant  to 
law.  The  fees  of  the  clerk,  for  the  exempliGed  copy,  must  be 
certified  thereupon  by  him,  and  included  ia  the  warnuit. 
2  It.  B.  CSS,  I  14  (2  Edm.  STS). 

I  3342.  Costa  nkcre  actloa  broncbt  br  »«ople  on  relatl*m 
of  private  peraoa. 

Where  an  action  is  bronftht,  in  the  name  of  the  people  of  the 
State,  upon  the  relation  of  a  pHvote  corporation  or  Individual, 
SB  prescribed  m  section  19S6  of  this  act,  a  iadmnent,  awarding 
costs  to  the  defendant,  must  award  them,  against  tiie  relator, 
in  (he  first  instance;  and  against  the  people,  only  in  case  an 
execution,  issued  thereupon  against  the  property  of  tlie  relator, 
is  returned  nnsatiafied. 

Co.  Pnw.,  pirt  of  |  31B. 

I  3243.  Id.i  for  tke  benelll  of  s  conmtT.  etc. 

In  an  action  or  a  epecisl  proceeding,  brought  in  the  name  of 
the  people  of  the  State,  to  recover  money  or  property,  or  to 
efltablish  a  right  or  claim,  for  the  benefit  of  a  county,  city, 
town,  or  Tillage,  costs  shall  not  be  awarded  against  the  people: 
but,  where  they  are  awarded  to  the  defendant,  they  must  In- 
awarded  ngniust  the  body  lor  whose  l>enefit  the  action  or  apedal 
proceeding  waa  brought. 

M„  f  t20, 

I  8244.  Coata,  asalnst  ■  school   oIKeev. 

Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  against 
a  school  officer,  or  a  supervlKor,  on  account  of  an  B«t  performed 
by  him,  by  virtue  of,  or  under  color  of  his  office;  or  on  account 
of  a  refusal  or  an  omiHStoo  to  perform  a  duty  enjoined  Dpon 
him  by  Inw;  where  his  net,  refusal  or  omission  might  haye  been 
the  subject  of  an  appeal  to  the  State  superintendent  of  public 
instraction,  and  where  it  ii  certiQed  that  it  appeared,  upon  the 
t^  that  tba  defendant  acted  tn  good  faitb.    But  thli  kcHos 


du?B  not  apply  to  a 
Epedal  proceed  IDS,  I 
L.IMt,iA.i»,t»l»edBi.xl}. 

I  324B.    [Am'd,   JSttO.]    Id.t  •■alnat  ■   mniklBlval   oorp*ra- 

MOQ. 

CoatB  cannot  be  awarded  to  tbe  plaintiff,  in  an  action  agninHt 
s  miiniripal  corporatiun,  in  vrhich  the  pompliLint  demandB  a  judg- 
ment for  H  Biini  of  money  only,  niileBs  the  claim,  on  which  the 
acliciti  is  founded,  waa,  liefore  the  commencement  of  the  action, 
presented  tn  the  hoanl  of  Biicb  oorporalion  bavinK  the  power  to 
audit  the  snine,  at  to  ita  (4iief  tiaeaJ  otEc«r,  at  least  ten  daja 
before  the  commpncement  of  said  action. 
L.  lasB, cb. Hi,  IS  (4  Bdm.B))!  L.  iesi,oh. BTii  L. iaw.cb.ajt.     insfltaaapt. L 

I  8246,  Id-i  kr  or  BKslBBt  an  exe««tor,  etc 

In  an  arllon,  Itroaaht  by  or  against  nn  exceptor  or  odmiaia- 
trntor,    in    hiB    representative    capacity,    or    the    trustee    of    an    j 
expresa   trust,   or   a.   persou   exprpBBly    aathoilied   by   statute   to   | 
sne  or  to  be  sned,  costa  must  be  awarded,  as  in  an  action  by  or    ' 
affninvt   a   peraon,   proMoMgnff   or  defendlnir   in   bis   own   rigbt. 
cieept  aB  otherwise  prescribed  in  Bcctions  1835  and  1836  of  t)>iB 
act;   but   they   are  escluaively   charjceable   upon,   nnd   collectible 
irom   the  estate,   funil,  or  person   represented,   nnlesB  the   court 
directs  them  to  be  paid,  by  the  party  personally,  (or  mismanaftc- 
ment  or  bad  (nlih  in  the  prosecution  or  defence  of  the  action. 

Co.  PnM.,  tiait  or  I  311. 


I  S^T.  Coat*  tn  case  ol  IrBusfer,  etc.,  of  caaae  of  a 
Where  an  action  is  brouKht.  in  the  name  ot  another,  by  a 
transferee  of  the  cause  ot  action,  or  by  the  other  person,  who 
la  beneficially  interested  therein:  or  where,  after  the  commence- 
ment of  an'  action,  the  cause  of  action  becomes,  by  tranater  or 
otherwise,  the  property  of  a  person,  not  a  party  to  the  action; 
the  tranaferee.  or  other  person  so  interested,  is  liable  for  coats, 
in  the  iilie  cases,  and  to  the  same  extent,  as  if  he  was  the 
plaintiff;  and,  where  costs  nre  awarded  nRainst  the  plaintiff, 
the  court  may,  by  order,  direct  the  person  so  liable  to  pay  them. 
Except  in  a  cbbc,  where  he  could  not  have  been  lawfully  dirpcted 
to  pay  costs,  personally,  if  he  had  lieen  a  piirty,  as  prescrlljed 
in  the  last  section,  his  disobedience  to  the  order  is  a  contempt 
cf  court.  But  this  section  doea  not  apply  to  a  case,  where  the 
perBon  so  beneficially  interested,  is  the  aftomey  or  counsel  for 
the  plaintiff,  if  his  only  heneriolal  Interest  couBisIs  of  a  right  to 
ft  portion  of  the  sum  nr  properly  recovered,  as  compenaatlon  for 
his  aervicea  in  the  action. 
Id.,  I  Slli  S  B.  S.  m»,  I  M  (3  Edm.  SM). 
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lUlTICLB  THIRD, 

Mitedlaneoiu  provuttm*. 

Km.  asta.  Oertlflcita  cntlUlni  pittT  to  cort*  or  iBCnuad  nwti.    ,  , 

S21lt.  Conu  anlDat  lofaiit  pUlnllll;  wUectlbl*  of  nuniun  M  Utoa. 
saw.  Thl*  tula  not  10  affact  ipeclal  proWaHn*  ot^w. 

X248.  Cartifleate   entitling  partr  to  ccwta  or  lB«reaaed 
eoBtb 

Where,  upon  the  trial  ol  an  action,  the  title  to  real  property 
cornea  In  queitlon,  or  an;  fact  appMro,  ivLeteb7  either  party 
becomes  entitled  to  coats,  or  to  the  increased  coata  Bpecified  lu 
■ecliou  32&8  of  this  act,  the  judge  presidinx  Kt  the  trial,  or  the 
referee,  miist,  upon  the  applicntion  of  the  pftrtj  to  be  benefit,  d 
thereby,  cither  before  or  after  the  Terdict,  report,  or  decision 
ia  rendered,  make  a  certlQcate,  BtaticK  thfr  fact.  Snch  a  certifi- 
cate ia  the  only  competent  eTldence,  as  to  the  matter,  before  the 
taxing  oBlcer. 

S  B.  B.  wa.  I  S  (2  VOa.  T3). 

I  »4B.  Coata  asalBM  tM(B>t  plalatUi  esUeatlMe  •( 
VHBriltkli  ad  Ut«lB. 

Whore  costs  are  an-nrded  against  an  Infant  plaintiff,  they 
mny  be  collpcted,  by  eiccation  or  otherwise,  from  his  guatdian 
ad  litem,  in  like  manner  as  if  the  latter  was  the  plaintiff.  . 

Oo.  rnc.,  I  BIS:  3  R.  S.  0G3.  i|  10  and  IB.  ■«  (  iSS,   an(«. 

I  SfllHk  Tkia  title  not  to  Bfleet  aveclsl  proTtaloBa  of  law. 

This  title  does  not  affect  any  provision  contained  elsewhere 
Id  tbts  act,  or  in  any  other  statute,  remaining  unrepealed  after 
this  chapter  takes  ePTert:  whereby  the  award  of  costa  is  specially 
reculated,  in  »  particular  caae,  otherwise  tluuL  u  preacilbed  I0 


D,g,t,ioflb,GoOglc 


Itxlng  Um  Amount  of  coats. 

del*  1.  Bnmi  allowed  »  nata;  dlalmiTCiDMiti. 
I.  T»a([on  at  eoala. 

AKTICLB   FIRST*. 

iSunu  alloiced  aa  cotta;  disburitemenl». 

!.  SHI.  Amount  at  mala  ganerallr. 
S212.  AOdlllDnal  ■llouaiiH  In  pliintlff  In  fonKlmin,  partmoD.  a 
3ES3.  AddlllouDl  allon-anr?  to  (librr  pttlj  In  dItDrult  caaea,  etc. 
S2M.  AllDoanwa  imdi-r  the  tontoUtf  aectlooa  llmlled. 
SXB.  Oona  npoD  tOJuurDineDt  of  trial. 
B25C,  DUlHUaEKWila  In  IH  Included  Id  bill  of  («(a. 


I  swi.  [Aaa*d.  itrea,  isae.  i»oi.]  j 
Coata,  awarded  to  a  party  to  an 
lowing  rates: 

1.  To  the  irfalntitfi 

For  all  proteediiige,  before  notioe  of  trial,  in  au  ai-tii>n  spiti' 
fled  in  section  -4211  of  this  act,  fifteen  dollars;  in  evorj-  othor 
action,  twenty-five  dollars. 

For  each  Additional  defendant  served  with  the  RiiTnniniis,  not 
exceeding  tpn,  two  dollars;  and  for  racb  neceKKHry  defenOiiut.  in 
excess  of  tL:it  nuiuber.  servvd  wicb  the  eaniinuiiH,  one  iliillar. 

For  procuring  tlie  appointment  of  n  guanlinn  [>r  Kiinrdiau  ad 
litem,  for  one  or  more  iii..ant  defendants,  ten  dollnrn. 

For  procarliig  an  order  direclinR  the  Hprvice  of  (lie  Buniuiona  by 
pablication  thereof,  or  personally,  without  the  state,  on  one  ur 
more  defendants,  ten  dollars. 

For  procuring  an  injunction  order  or  an  order  ef  arrect,   ten 

2.  To  the  defendant: 

For  bU  proceedinex  Ix'fore  notice  of  trial,  except  aa  otherwise 
[weacFibed  in  this  article,  ten  dollars, 

8,    [Aau'd,  1001.]    To  either  party: 

For  all  proceedinps,  ufler  notice  of  trial,  and  before  trinl,  ex- 
cept as  othemisc  prpscribcd  in  this  article,  fifteen  dollars. 

For  taking  the  deposition  of  a  witness  or  of  a  party,  as  pre- 
•cribed  In  section  eicht  hundred  and  seventy,  section  eight  hun- 
dred and  seventy-one,  or  section  ciKhl  hundred  and  ninety-three 
of  this  aol,  ten  dollars. 

For  dranioK  Interroestnrfes,  to  be  annexed  tn  a  commission,  or 
to  letters  rogatory,  Issueil  as  prescribed  In  sections  eicht  hundred 
and  eighty-eicht,  nine  hundred  and  twelve,  nine  hundred  and 
tUrteen.  and  three  thonsand  one  hundred  and  seventy-one  of  this 
act  ten  dollars. 

For  thetrial  of  an  Issue  of  law.  twenty  doIlavH. 

For  the  trial  of  nn  Issue  or  fact,  or  the  asHessment  of  damacres 

pnTaoant  to  section  one  hundred  and  ninety-four  of  this  act,  thirty 

dollars:  and.  where  the  trial  necessarily  occupies  more  than  two 

dari)  ten  doUsrs  in  addition  thereto, 

oar 
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For  makiDg  aod  serrjiiz  n  c 
caie  necessarily  contaius  wot 
addition  I  hereto. 

For  making  and  serrlng  nmendraeuls  to  a  ease,  twenty  dollars. 

Ufion  a  motion  for  a  new  trial,  upon  a  case,  or  an  appllcntion 
for  judgment  apoa  a  special  verdict,  the  same  earns  as  upon  an 
appeal,  rb  prescribed  in  subdivision  fourth  of  this  SfctJon. 

Upon  any  other  motion,  or  upon  n  reference  speciGcd  in  section 
three  thousand  tvo  hundred  and   thirty>sii  of  this   act,  to  each 

SiBrty  to  whoni  costs  are  awardi^,  a  sum  fixed  by  the  court  or 
odge,  not  exceeding:  ten^  dollars,  besides  necessary  disbursemeata 
forprinting  and  referee's  fees. 

Where  a  neiv  trial  is  had,  pursuant  to  an  order  granting  tha 
aame,  or  an  asHessmcnt  of  damages,  pursuant  to  section  one  hun- 
dred and  ninety-four  of  tbis  act,  is  had,  for  all  proceedings  after 
the  granting  of.  and  before  the  new  trial,  or  an  aaseiiament  of 
damages,  pursuant  to  section  one  hundred  ninety-four  of  thia  act, 
twenty- five  dollars. 

For  one  term  of  the  city  court  of  the  city  of  New  York,  at 
which  the  case  ia  necessarily  on  the  calendar,  and  for  each  trial 
term  or  special  term,  of  the  supreme  court,  or  a  county  court,  nttt 
exceeding  fire,  at  which  the  cause  lt>  necessarily  on  the  calendar, 
excluding  the  term  at  which  it  is  tried,  or  utherwlBe  finally  dis- 
posed of,   ten  dollars. 

U  IMI.  cb.  BS-r.    In  eBwt  S*i«.  1,  1801. 

4.  (Am'il,  1»0S.}  To  either  party,  upon  an  appeal  to  the  su- 
preme court  from  an  inferior  court,  excepting  upon  an  appeal  to 
the  supreme  court  from  the  city  court  of  the  city  of  New  York; 
■  or  uiwii  nn  npiical  to  the  flppcllnte  division  of  the  supreme  court, 
or  to  the  aupn-rae  <'ourt  from  the  city  court  of  the  city  of  New 
York,  taken  from  an  interlocutor}-  or  fiiiul  judgment,  or  from  an 
order  (rrnntiiig  or  refusing  a  new  trial,  rendered  or  made  at  n 
trial  term  of  the  supreme  court  or  of  the  city  court  of  the  city  of 
New  York;  or  upon  an  applicntiou  to  the  appellate  division  of  the 
supreme  court  for  a  new  trial,  or  for  judgment  upon  n  verdirt, 
rendered  snbjeit  to  the  opinion  of  the  <-onrt,  or  where  exceptionii 
are  ordered  to  be  heard,  in  the  first  instanie,  at  a  term  of  the 
appellate  division  of  the  supreme  court:  bi-fore  artinmeut.  twenty 
dollars.  For  argument,  forty  dollars.  For  each  tenn  of  the  ap- 
pellate division,  not  exceeding  five,  of  the  supreme  court,  at 
which  the  cause  is  necessarily  on  the  calendar,  escludtng  the  term 
at  which  it  i«  argued,  or  otherwise  finally  dispcwcd  of:  ten  doHars. 
In  all  appeals  taken  under  section  thirty-one  hundred  and  eighty- 
nine  costs  awarded  to  the  Buecessful  parly  shall  not  exceed  ten 
dollars  in  addition  to  the  taxable  dishorseroents, 

1.  IWiS,  rh.  (11(1.  In  vlTwt    Sfpt.  1,  looa. 

.'i.  To  either  patty,  u^lon  an  appeal  to  the  court  of  appeals: 

Before  argument,  thirty  dollars. 

For  argument,  sixty  dollars. 

For  eni'h  term,  not  exceeding  ten,  at  which  the  cause  is  on  the 
calendar.  e>:<-luding  the  term  nt  which  it  is  argued,  or  otherwise 
finally  dlspoxed  of,  leu  dollars. 

Where  a  judgment  is  affirmed  by  the  court  of  appeals,  the  court 
may.  in  its  discretion,  aluo  nwnnl  damages,  by  way  of  costs,  for 
the  delay,  not  exceeding  ten  per  centum  upon  the  amount  of  the 
judgment;  or.  where  it  was  rendered  upon  nn  appeal,  upon  the 
amount  of  the  original  judgment. 

Co,   Pior..   H  SOT  and  SIS;   L.   189S,  cb.  MQ.    la  eSwt  B?pt^ri>er  1,  UBCr 

u  lew,  ch.  sus.  ^^ 
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I  ■■82.  AAAltMaal  M1*x*bmo*  fo  pIslatM  1*  fareolonnrc, 
V>rtlH«>.   cto. 

Where  the  action  ia  brought  to  forocloae  a  mortgage  upon  re«l 
Itropert;;  oc  for  the  partition  of  reai  property;  or  to  procure  >n 
adjudication  upon  a  will  or  other  instrument  in  writing;  or  to 
compel  the  determination  of  a  claim  to  real  property;  or  where, 
in  an^  action,  a  warrant  of  attat^hment  aeaiust  property  bi^a 
been  issued;  the  plaintiff,  if  a  final  judgmetit  in  rendered  iu  taia 
fBTor,  and  he  recorers  costa,  ia  entitleii  to  recover,  in  addition 
to  the  costs  prescribed  id  the  laat  section,  the  following  per- 
centages.  to  be  estimuted  upon  the  amount  found  to  be  due  upon 
the  mortgage;  or  the  taIup  of  the  property  partitioned,  affected 
bj  the  adjudication  upon  the  will  or  other  inatrument,  or  the 
claim  to  which  ia  determined;  or  the  value  of  the  property  at- 
tached, not  exceeding  the  sum  recoTered,  or  claimed;  as  tBe  case 
may  be. 

Upon  a  sum,  not  exceeding  u 

tJpon  au  additional  sum,  o( 
five  per  centum.  m 

Upon  au  additional  sum,  not  exceeding  one  thousand  dollars,  I 
two  "per  centum.  ^ 

Where  such  an  action  is  settled  before  judgment,  the  plaintiff 
U  entitled  to  a  percentage  upon  the  amount  paiit  or  secured  uiion 
the  settlement,  at  one-hntf  of  those  rates.  In  an  action  to  tore- 
eloae  a  mortgage  upon  rcnl  property,  where  a  part  of  the  mort- 
gage debt  is  not  due,  If  the  final  judgment  directs  the  sale  of 
the  whole  property,  as  prescribed  in  section  1C37  of  this  act,  the 
percentages,  specified  in  this  section,  must  lie  computed  upon  the 
whole  sum,  unpaid  upon  the  mortgage.  But  if  it  directs  tile  sale 
,  of  a  pnrt  only,  aa  prescribed  in  section  HiSfi  of  this  act,  they 
must  be  computed  upon  the  sum  actually  due;  and  il  the  court 
thereafter  grants  an  order,  directing  the  sale  of  the  remainder. 
or  a  part  thereof,  the  percentages  must  be  computed  upon  the 
amount  then  due;  but  the  aggregate  ■ot  the  percentages  shall 
not  exceed  the  sum,  which  would  have  been  allowed,  if  Oie  entire  | 
anm  secured  by  the  mortgage  had  bees  due,  when  final  judgment  { 
waa  rendered. 

Co.  Prw..  II  SOS  nod  JOe.     Bet  Bole  4S. 

I  8258.  lAm'd,  lf«Oe,  18S6,  1899.]  Addlttoaal  allowanee  to 
•ItkeF  party  In  dt 01  cult  ckBes,  etc. 

In  an.actioD  brought  to  forecloxe  a  mortgage  upon  real  property, 
or  lor  the  partition  of  real  property,  or  in  a  difBcult  and  extra- 
ordinary case  (where  a  detenjie  has  been  interposed  in  an  action). 
«r.  except  in  the  Brut  and  second  judicial  districts,  in  a  special 
proceeding  by  certiorari  to  review  an  iissi'ssinent.  under  chapter 
two  hundred  and  sixty-nine  of  the  laws  of  eighteen  hundred  and 
«ighty.  and  the  acts  amending  the  inme,  the  court  may  bIbo,  in 
Its  discrPtion,  award  to  any  party  a  further  aani.  as  follows: 

1.  In  an  nctioii  to  foreclose  a  mortgage  a  sam  not  exceeding 
two  and  one-hslf  per  centum  upon  the  sum  due  or  claimed  to  be 
due  upon  the  mortgage,  nor  tbe  nggreBate  sum  of  two  hundred 
dollars. 

2.  In  any  action  or  special  procef'ding  specified  in  this  section, 
where  a  defense  has  been  interposed,  or  in  an  action  for  the  par- 
tition of  real  property,  n  sum  not  exceeding  five  per  centum  upon 
the  sum  recovered  or  claimed,  or  tbe  Talne  of  tbe  subject-matter 
InTolved. 

M..  I  KM;  L.  ISH,  th.  Oil!  L.  IBM,  ib.  tl;  L  UM.  ch.  *».  la  (BOTt 
Mpt.  1,   ise»,  Bm  Bale  «.  
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I  SSB4.  AlIowaaoeB  nadcr  tke  for«s*laK  BoetlaBa  Il^dtvA. 

But  all  the  sums  awarded  to  the  plaintiff,  as  preBcrlbed  in 
•ection  3252  o(  this  act,  or  to  a  party  or  two  or  more  parties 
on  the  Hime  side,  as  preicribed  in  the  last  Bentence  of  Hection 
8251  of  this  s<?t,  and  ia  Bubdlviaion  second  of  the  last  section, 
cannot  exceed,  In  the  aggregate,  two  thousand  dollars. 

Ok  Piw.,  I  SOa. 

I  SXCKI.  [Am'd,  ISDB.]  Coata  n»on  sdJonrnineBt  at  trial. 
Where  an  application  is  mad?  to  a  court  or  a  referee,  to  ad- 
journ a  trial,  the  payment  to  the  adverse  party  of  a  sum  not 
exceeding  ten  dollars,  or,  in  the  city  court  of  the  city  of  New- 
York,  a  sum  not  excee<ling  five  dollars,  besides  the  fees  of  his 
witnesses,  and  other  taxable  disburseineiUH,  already  made  or 
incurred,  which  are  rendered  iueffectiial  bj  the  ■adjournment,  may 
be  required,  as  a  condition  of  granting  the  adjournment. 

Id.,  i  314;  i^  t8C3,  a.  fliT.  part  ot  t  i;  U  ISSB,  eh.  eM. 

f  SaSA.     [Am'd,   1880.]      Dlabancmeata   to   be  Inclnded   In 
J  btll  of  coBla. 

J  A  party  to  whom  costs  are  awarded  in  an  action  is  entitled 
to  include  in  bis  bill  of  costs  bis  necessary  disbursements  as  fol- 
lows; The  legal  fees  of  witnesses  aud  of  referees  and  olber  offi- 
cers; the  reiiso[iable  compeusalion  of  commissioners  taking  de- 
poaitions:  the  legal  fees  for  publication  where  publicatioa  is 
directed  pursuant  to  law;  the  legal  fees  paid  for  a  certified  copy 
of  a  deposition,  or  other  paper,  recorded  or  filed  in  any  public 
offloe,  necessarily  used  or  obtained  for  use  on  the  trial;  copies 
of  opialons  and  charges  of  judges;  the  reasonable  expenses  of 
printing  the  papers  for  a  hearing,  when  required  t>;  a  rule  ot 
the  court:  prospective  charges  for  the  expenses  of  entering  and  ' 
docketins  the  judgment;  and  the  sheriff's  fees  for  receiving  and 
retumine  one  execution  thereon,  iacludiog  the  search  for'^rop- 
erty  aud  Euch  other  reasonable  and  necessary  expenses,  as  ar« 
taxable,  sccordiue  to  the  course  and  practice  of  (be  court,  or  hj 
express  provision  of  law.  Searches  affecting  property  ailuate  In 
any  comity  in  which  the  office  of  cnanly  clerk  or  register  is  » 
salaried  one,  when  made  aud  certified  to  by  title  insurance,  ab- 
stract or  searching  com|)anieH.  organized  and  doing  business  under 
the  laws  of  this  State,  may  be  nsed  Id  all  actions  or  special  pro- 
ceedings in  which  official  Hearches  may  be  used,  in  place  of  and 
with  the  same  legal  effect  as  anch  official  searches,  and  tb« 
expeiines  of  nearcheH  so  made  by  said  companies  shall  be  taxabi* 
at  rates  not  exceeding  the  cost  of  similar  official  searches. 

I  nXST.  iBcreksed  d«n>v«a  >«t  4o  emrrr  laorvBaed  ovata. 

A  plaintiff,  who  rcrovers  double  or  other  increased  damasen, 
does  not  thereby  become  entitlpd  to  more  than  single  coats;  ex- 
cept where  it  la  otherwise  specially  prescribed  by  law. 
>  R.  S.  Sia.  I  n  (2  Brim.  MO). 

I  S2t>N.  Wben  derendant  entitled  to  laorcMiea  aosts. 

Id  either  of  the  followiut:  cases,  a  defendant.  In  whose  faror 
a  final  judgment  is  rendered,  in  an  action  wlierein  the  complaint 
demands  judgment  for  a  sum  of  money  only,  or  to  recover  a 
chattel:  or  n  final  order  is  made,  in  a  special  proceeding  Inatl- 
tuted  by  a  State  writ.  Is  entitled  to  recover  the  coats,  preached 
i_  — .i._  o«=,    _-  .u; .    a„j_  ijj  addition  thereto,  one-talf 
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1.  Where  tlie  defendant  la  or  wos  a  public  oHIcer,  appointed 
or  elected  aoder  the  authority  of  the  State,  or  a  pertton  siiecislly 
Appointed,  according  to  law,  to  perform  the  duties  of  such  an 
officer:  and  the  action  or  special  proreeding  mas  brought  by 
reaeon  of  an  act,  done  by  him  by  rlrtne  of  his  offlce,  of  an  alleged 
omiaaloD  b;  him,  to  do  an  act,  which  it  n-as  hia  official  duty  to 
petforni. 

2.  "^  here  the  action   was  brought   against  the  defendant,   by 
reason  of  au   act  done,   by  the  command   of  such  an  officer  or 
persuu,   or  in  bU  aid  or  assistance,   touching  the   duiifs  of   the 
office  or  appointment- 
Si  Where  the  action  was  brought  against  the  defendant,   for 

taking  a  djslreas,  making  a  anle,  or  doing  any  other  act,  by  or 
DDder  color  of  anthority  of  a  statute  of  the  State. 

But  this  section  does  not  apply,  where  an  officer,  or  other  per- 
son,  speciSed   herein,   unites   In   hla   answer   with   a   person   not 
entitled  to  such  additional  costs. 
3  R.  S.  ei6.  I  24.  V 

I  B2B6.  Incrrued   dlabn >■«■>« nts  not  allovrvd. 

The  increase,  specified  in  the  last  section,  does  not  extend  to 
the  (lUburaements:  and  an  officer,  witueHs.  or  juror,  is  not  enti- 
tled to  any  other  fees  in  the  action,  except  the  siu^e  fee  allowed 
by  law  for  his  services. 

Id.,    f  IS.   UB'd. 

i  S2a0.  CoatB  BV«n  •  BettlevHt. 

Where  an  action,  specified  in  section  3228  of  this  act.  is  settled 
before  judgment,  no  greater  sum  shall  he  demanded  as  costs, 
than  at  the  rates  prescribed  by  section  3251.  of  this  act. 

Co.    Ptoc.,    I   SS2, 

I  S2«l.  Tblit    article    not    to   ftRe«t    apccUl    praTlalans    of 

This  article  does  not  affect  any  provision  contained  elsewhere 
in  this  act,  or  in  any  other  statute  reuiainltig  unrepealed  after 
this  act  takes  effect,  whereby  the  amount  of  costs  is  specially 
axed,  in  a  particular  case,  otherwise  than  as  prescribed  i4  this 

Ml 
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ARTICLE)  9HCOITD. 


Du«^o(  ' 


wpectijiff  dlibnnenu 


I   szaS.    CmUi    how    tKxad.    AIIowkboci,    etc.|    hoir   «MMa 

Costs  mnat  be  taxed  by  the  clerk,  npon  the  application  of  the 

erty  entitled  thereto;  except  that  the  court  may  direct,  that 
terlocutorT  costa,  or  coata  in  a  speciai  proceeding,  be  taxed  by 
a  JDdge.  Toe  clerli  auat  luaert,  to  the  judgment  or  final  order, 
the  amonnt  of  the  costs,  aa  taxed.  In  a  caac  ivhere  the  coats 
are  in  the  diHcrctlon  of  the  court,  the  report  or  decision,  or  the 
direction  ot  the  court  for  final  judgment,  npon  a.  default,  or 
after  a  jury  trial,  must  apecif;  wnicn  party  or  parties  are  enti- 
I  tied  to  costs;  btit  the  amount  of  the  coata  mnat  be  ascertained 
b7  taxation.  The  ntiowance,  epedfied  in  section  8262  ot  tbia 
act,  must  be  computed  by  the  clerk  upon  the  taxation;  bat  the 
value  of  property,  reouired  to  be  ascertained  for  that  pnrpoae, 
mnat  be  aacertained  by  the  court,  unless  it  has  been  Sxea  by 
the  decision  or  rei>ort,  or  by  the  verdict  of  the  jurj,  upon  wbkti 
the  final  judgment  ia  entered;  except  that,  in  eaae  of  actual  par* 
titioD,  it  must.be  determined  by  the  commiaalonen. 

Oo.   Proc.,   pert  of  (|  311   ana  SOS. 

I  SM8.  ltolle«  of  taxMlOM. 

Costa  may  be  taxed,  apoa  notice  to  the  attorney  for  eadi  ad- 
verse party,  who  has  appeared,  and  ia  interested  in  reducing  the 
amonnt  thereof.  Notice  of  taxation  muat  be  served,  not  leas 
than  five  days  before  the  taxation;  unless  the  attorneys,  aerving 
and  aerved  with  the  notice,  all  reside,  or  have  their  offices,  ia 
the  city  or  town,  where  the  costs  are  to  be  taxed;  in  which  case, 
a  notice  of  two  days  ia  sufficient.  A  copy  of  the  bill  of  costs, 
specifying  the  items,  with  the  disbursements  etnted  in  detail, 
must  be  served  with  the  notice  of  taxation. 

Id..  1  Sll. 

I  8984.  RctuatlOB. 

Coata  may  alao  be  taxed  withont  notlee.  Bat  where 
they  are  ao  taxed,  notice  of  retaxatlon  thereof  mast  Imme- 
diately atterwnrda  be  given  as  prescribed  In  the  last  MCtlon, 
by  the  party  at  whose  luataoce  they  were  taxed;  In  default 
whereof,  the  court  must,  upon  the  application  of  a  party  entitled 
to  notice,  direct  a  rptaxotion,  with  costs  of  the  motion,  to  be 
paid  by  the  porty  in  default.  The  court  may,  in  its  discretion, 
npon  the  application  of  a  party  interested,  direct  a  relaxation  ot 
costs  at  any  time.  Any  aum,  deducted  npon  a  retaxatlon,  mnat 
be  credited  upon  the  execution,  or  other  mandate  Issued  to  en- 
force the  Judgment. 

I  saan.  Review  of  tBXBttoB. 

A  taxation  or  a  retaxatlon  may  be  reviewed  by  the  coart,  npon 
The   order,   made   upon   auco   a 


disallowed  by  him. 

1  saeo.  Duty  ot  t«zt>B  ofllccr. 

An  officer,  authorised  to  tax  costB  In  an  action  or  a  B|^e<dal 

KroceedinK,  muBt,  wheUier  the  taxatioD  is  opposed,  or  not,  exam- 
le  the  bills  presented  to  him  tot  taxation;  most  BatiBf;  hlmBelf 
that  ell  the  items  allowed  by  him  are  correct  and  legal;  and 
mnst  strike  out  oil  chnrges  for  tees,  other  than  the  prospective 
cbarEOB  expreeily  allowed  by  law,  where  it  doea  not  appear  that 
the  BerTices,  for  which  they  are  chaiged,  were  aeceBsnrlly  per- 
formed. 

2  R.  S.  «S>,  t  >  <>  BOm.  612). 


I  8XeT.  AfldATit  Tcapcetlav  dlsbaracBieiita. 

A  charge,  for  the  attendance  ot  a  witness,  cannot  be  allowed 
without  an  affidavit,  Btatlog  the  number  of  days  of  his  actnal 
ntteudence:  and,  i(  travel  tees  are  charged,  the  distuuce  for 
which  they  are  allowed.  A  charge,  for  a  copy  of  a  document 
or  paper,  cannot  be  allowed,  without  an  affidavit,  stating  that 
it  WBB  actnnlly  and  necesBArlly  oscd,  or  was  noceasarily  obtained 
for  use.  An  item  of  diBbursemeDts,  in  a  bill  of  coBts,  cannot  be 
allowed,  in  any  case,  nnleBB  It  is  verified  by  affidavit,  and  appears 
to  have  been  necessarily  Incurred,  and  to  be  reaaouable  in  amount. 

Id.,  1  1;  Oo.  Pnc.,  part  o(  |  III. 
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TITLE  UL 
Secnritjfor  costa. 

■m.  BSeS.  Wben  detecdini  n»T  ivqatn  •acucltr  for  tm 

S27l!  Idj  iii  nctluns  lij  luil  agilD 

aB74!  Notice  o(  einepllon;   Id.  o(  Joi 
BZTB.  Unlei   to   five   iddllioual  KcutUy.' FiocMgluii. 
3278.  Ultlll[IT   of  «ttonier    (or   roilg   In   verUIn    acUoOI. 
SSre.  Ibli  title  Binille*  U  ipeelal  proceeOliici- 

1  83«S.  [An'd,  1891.]  Wkea  defeaSuit  may  re«Bll>« 
MWBiilr   fvr  OOltB. 

The  (Ipfendant,  in  an  action  broaght  in  a  court  of  recoid,  may 
require  HOcuiitj  for  costa  lo  be  gircn,  as  prescribed  in  tbis  title, 
where  the  plaintlE  waa,  when  the  actloa  nas  commenced,  either 

1.  A  i«TBon  rehidiug  without  the  Statft;  or,  if  the  action  is 
brought  i[i  a  count;  court,  or  in  the  ctt;  court  of  the  city  of  New- 
York,  the  cltj  court  of  Yoiilcera,  or  the  justice's  court  of  the 
citr  of  Albany,  resiiling  without  the  city  or  county,  as  the  caae 
may  be,  wherein  the  court  is  located;  or 

2.  A  foreign  corporation;  or 

5.  A  porson  ImpriHoned  under  execution  for  a   crime;  or 

4.  The  official  asgiguee  of  a  person  so  imprlBoned;  the  offlda] 
Bseiguee  or  official  trustee  of  a  debtor;  or  an  assignee  in  bank- 
ruptcy where  the  action  is  brought  upon  a  cause  of  action,  arL^ng 
before  the  dssignnipnt.  the  appointment  of  the  truitee,  or  th* 
adjudication  in  bankruptcy;  or 

6,  An  infant,  whose  ^^uardian  ad  litem  )iaa  not  vlveD  meb  k- 
cnrity,  except  as  otherwise  provided  iu  sections  4o8  and  460  oc 
thii  act. 

2  B.  3.  «20,  t  1  (3  Edm.  Ut):  L,  isai,  cb.  170. 

I  S86II.  Id.i  kfter  aotlon  commcBoed. 

The  defendant,  in  a  like  action,  may  require  eecarity  for  costs 
to  be  given,  where,  after  the  commencement  of  the  action,  tli» 
plaint!^  either 

1.  Censes  to  be  a  residrnt  of  the  Slate;  or,  where  lue  action 
la  brought  in  either  of  the  local  courts  spedfled  in  aubdirialon 
first  of  the  last  eeclion,  ceaaes  to  be  a  resident  of  the  city  or 
county,  as  the  cape  may  be,  wherein  the  court  is  located;  or 

2.  Ib  adjudicated  a  bankrupt,  or  discharged  from  hia  debts,  or 
exonernteil  from  ini|>rinonment,  pursuant  to  a  law  of  tbe  State, 
or  of  tbe  United  States;  or 

3.  Is  sentenced  to  the  State  prison,  for  a  term  less  tkau  Cor  Ufa. 
Id. 

I  S27l>.  The  Isst  two  Beotlana  i|iullfl«a. 

Id  a  case  epecilied  in  eitbor  of  tbe  last  two  sectlona.  If  ther* 
are  two  or  more  plaintiffs,  the  defendant  cannot  require  aeenrtty 
for  costs  to  be  given,  unless  he  ia  entitled  to  require  it  ol  all  th» 

plaintiffs. 


c.  »1.  t. 8  8BCIRITY  FOR  COSTS,  gg  3211-78 

In  an  action  by  or  against  an  execntor  or  administTAtor,  in  hia 
representatiTe  capacity,  or  the  tmstee  of  an  expr«Bs  truat,  or  a 

KreoQ  expreBsly  antboriEed  by  statnte  to  ane,  or  to  be  sued;  or 
an  official  asiign«e,   the  aiiBienoe  of  a  ivcpi?er.  or  the  com- 
mittee  of   a   peraoQ   judlciaJly   declared   to    be   incompeteat   to 
maDage  his  aflDirB:  the  court  may.  id  its  diacretioii,  require  tbe 
plaintiff  to  gire  Hecarlty  for   Fosta. 
Ce.  Pioe.,  i»tt  of  I  81T:  L.  IBH,  ct..  MS.  |  0. 

I  8ZT2.  Order  to  vlve  ■ecnrttr- 

Where  security  for  coBta  ia  requfred  to  be  given,  the  court  tn 
wblch  the  ttctioD  Is  pending,  or,  eicept  in  ft  case  specified  in  the 
last  section,  a  judge  thereof,  upon  due  proof,  by  amdarit,  of  the 
facia,  must  make  on  order  requiring  the  plaintiff,  within  a  time 
epecifled,  either  to  pay  into  court,  the  sum  of  two  hundred  and 
fifty  dollars,  to  be  applied  to  the  payment  of  the  coatH,  if  any, 
awarded  aKalnst  him,  or,  at  bis  election,  to  file  with  the  clerk 
an  undertaking,  and  to  scrre  a  written  notice  of  the  pajroen*  or 
of  the  filing  upon  the  defendnnt's  attorney;  and  alayin^  r.H  other 
proceedings,  on  tbe  part  of  the  plaintiff,  except  to  review  or  va- 
cate the  order,  until  the  payment  oi  filing,  and  notice  thereof, 
and  bIbo,  if  an  undertaking  is  given,  tbe  allowance  of  the  same. 
3  B.  8,  B2D,  pirt  of  I  3  (2  Edm,  S44). 

I  aSTS.  BcdDlaltaa  of  ondertaklns. 

The  undertttklng,  specified  in  the  last  section,  must  be  executed 
to  the  defendant  by  one  or  more  sureties,  and  must  be  to  the 
effect  that  they  wul  pay,  upon  demand,  to  the  defendant,  all 
GOBta  which  may  be  awarded  to  bim  Id  the  action,  not  exceeding 
B  mni,  flp«clfied  in  the  andertaking,  which  must  be  at  least  two 
hwidred  and  fifty  dollars. 

Id,,  I  4,  au'd:  L.  I8TB,  eta.  MS. 

I  Sa74,  ITotles  of  exeepttOBt  Id.  of  JaaHfleatlan. 

Within  ten  days  after  service  of  the  notice  of  tiling  the  under* 
taking,  the  defendant  ma?  serve  upon  the  plaintiff's  attorney. 
a  notice  that  he  escepts  to  the  sureMea  therein.  Within  ten  da-ri 
after  service  of  such  a  notice,  the  plsintiff  mast  serve,  tison  the 
defendant's  attorney,  a  notice  of  the  justification  of  the  same  or 
new  sureties  before  a  judge  of  court,  or  a  cotiDty  judge,  at  s 
BpedSed  time  and  place;  the  time  to  be  not  less  than  five  nor 
more  than  fen  days  thereafter,  and  the  place  to  be  within  tha 
connty  where  the  action  la  triable. 
U..  II  E  iBd  e,  aiii'd. 

I  sarn.   JutlaoBtloai  ot  ■oretlc*.      Allonanee   of  nader-  . 

Section  580  of  this  act  applies  to  the  jnstiflcation  of  the  Bare* 
ties.  Where  the  Jndge  finds  the  sureties  sufficient,  he  must  annex 
the  written  examination,  if  any,  lo  the  uiidcrtaTiing,  indorse  his 
allowance  thereon,  and  cause  them  lo  Ije  filed  with  the  clerk. 
Where  the  defendant  fails  duly  to  except  to  the  sureties,  the  un- 
dertaking is  deemed  allowed,  and  must  be  Indorsed  and  Sled  In 
Hke  manner. 
H,.  H  B  sod  «,  un'd',  L.  UTB,  rb,  MS. 
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1  3ars.   [Am'd,   ia»l.]    Or«eT  «•  mtw»  mMMttmamt  Ke«»i(r. 

At  BUT  time  after  the  allow&ace  of  an  nndertakiiiB,  glTen  purw 

Boant  to  Bucb  an  order,  or  as  prescribed  In  aection  3278  of  tblt 
act,  or  alter  notice  ot  fhe  payment  into  court  made  porauant  ttt 
Bodi  BD  order,  the  court,  or  a  judge  thereof,  upon  aatiafactory 
proof,  br  affldaTit,  that  the  sum  apeclded  In  the  iiDdertakinii;, 
or  the  amount  of  such  payineot,  is  iuBufficleut;  or  that  one  ot 
more  of  the  suretiea  bave  died,  or  become  insolvent,  or  that  bis 
or  their  circnmstanees  have  become  bo  precarioua  that  there  is 
reason  to  apprehend  that  the  undertaking  la  insufficient  for  the 
security  of  the  defeudaiit;  must  make  an  order  requiring  the 
plaintiff  to  give  an  additional  undertaking,  or  make  en  additional 
payment  into  court.  The  last  four  sectioiis  apply  to  such  an  or- 
der, and  to  the  undertaking  given,  or  payment  tnade,  pursuant 

u  issi,  di.  isi. 

I  UTT.  SSeet  of  failure  to  obey  order  to  rnifK  ■eesrlty'. 

Where  the  plaintiff  fail*  to  comply  will)  au  order,  made  as  pre- 
acribed  in  tliis  title,  ot  to  procure  the  allowanw;  of  au  under- 
taking given  pursuant  to  sucn  an  order,  the  defendant  is  eutitled 
to  a  judgment  dismissing  the  complaint,  and  in  his  favor  for 
costs.  The  defendant  may  apply  therefor,  as  upon  a  ntotion. 
3  B.  S.  B30.  I  «,  uo'd;  L.  ISTS,  eh.  aOC. 

I  tans.  Uabllltr  ot  >tt*raeri  for  cosla  !■  ««rM*  Kottoma, 

Where  a  defuidant  ia  entitled  to  require  sccntlty  lor  oMta,  as 

Erescribed  in  section  8268  of  this  act,  Ilie  plainti JTs  attorney  ia 
able  for  the  defendant's  costs,  to  an  amount  not  eiceedlng  one 
hundred  dollars,  until  sec^ty  in  giveu,  as  prescribed  ia  thta  title. 
The  plaintiff's  attorney  nay  relieve  himself  from  that  liability, 
although  the  defendant  may  not  require  security  for  coata  ta  be 
given,  by  filing  and  procuring  the  allowance  of  au  audertaluiuc, 
as  if  an  order  had  been  made  as  prescribed  in  section  8272  of 
tbis  act 

la.,  II  T  sad  B. 
■  I  BSTS.  Tbia  title  appllm  to  avealal  vroocedlBsa, 

The  foregoing  sectioDs  of  this  title  apply  to  a  special  proceed- 
ing instituted  In  a  court  of  record,  in  like  manner  as  to  an  action; 
for  which  purpose,  the  prosecuting  ^rty,  other  than  the  people. 
Or,  where  the  apecisj,  proceeding  is  instituted  in  the  name  of  the 
people  upon  the  relation  of  a  privute  ciirp<iration  or  individual 
the  relator,  is  deemed  a  plaintia.  and  the  adverse  part}',  &-dfc- 
lendaot. 
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Oan«ral  prorisions  rolating  to  f< 
h  ToklDf  lew  not  pnMrlbed  br  Uv,  prohibited. 


baice  lee  paid  for  oitli,  poaiOfe.  i 
lo  ba  paid  betare  reqalRd  to  iriBi 

asa.  fronaioD  fvnere  prtpten  In  countr  refnaa  to  puhi^D. 

S3M.  ASdiTlt  of  nfnnl  lo  mblbOi.  etc. 

>28G.  CoiniilrollBr  lo  aodlt  ceitalD  cbergei. 

I  8B8&  TaklBC  I«n>  mot  preiM)H«ed  br  Uw,  »FohlMted. 

Each  derk  of  a  coart  mast  perform  all  tbe  ctntlea  required  ot  j 
khD,  Id  the  courae  end  practice  of  the  court,  nithoat  fee  or  re- 
ward, except  ns  expresBly  preseribei]  by  Inw.  Each  public  offlt-er, 
npon  whom  a  duty  is  eipressly  iraoosed  by  Jaw,  must  execute 
tne  same  withont  fee  or  rewnrf,  cicept  where  a  fee  or  other 
compeiiiBtion  therefor  is  expressly  allowed  b;  law.  An  offlcer  or 
other  persoD,  to  whom  a  fee  or  other  compenBatlon  is  allowed  by 
law,  for  any  serrtce,  ibnll  not  charge  or  receive  a  greater  fee 
or  reward,  for  that  service,  than  is  so  allowed. 

L.  1840,  eb.  SSa,  i  e;  3  B.  8.  eSO,  I  G  (1  Sim.  MS). 

I  8281.  Id.t  fov  aerrlees  aot  raadcred,  •aacvt,  ct«> 

An  olBcer,  or  other  person,  shall  not  demand  or  receive  any  fee 
«r  compenaatioii,  allowed  to  him  b;  law  for  any  service,  nalesa 
the  service  was  actually  rendered  by  him;  except  that  an  officer 
may  demand  iu  advance  hia  fee,  where  he  is.  by  law,  ezpreuly  di- 
rected or  permitted  to  require  payment  thereof,  before  rendering 
tie  service. 

a  B.  S.  AO,  I  e  <3  Bdm.  «T0). 

I  SSSa.  Penalty  tor  extortlcm. 

An  officer  or  other  person,  who  violates  either  of  the  provlrions 
contained  in  the  last  two  aectiong.  is  liable,  in  nddltlon  to  the 
ptmishment  prescribed  by  law  for  the  criminal  offence,  to  an  ac- 
tion in  behalf  «f  the  person  BKgrieved,  in  which  the  plalntJS  is 
entitled  to  treble  damages. 

M..   put  at  i  1. 

I  a>S8.  Clerk  sf  eonrt  of  appesls  to  Beeoaat  tar  aad  p«T 

The  elerk  of  the  court  of  appeals  mntt,  within  ten  days  after 
the  first  day  of  Jannary,  and  after  the  first  day  of  July,  in  each 
year,  render  to  the  comptroller  an  accorate  account,  under  oath, 
of  all  fees  received  by  him  for  his  official  Bervlces,  since  the  last 
accoant  wai  rendered;  and  must  pay  the  same  into  the  treasury 
9f  the  State. 

■abrtinted  foi  I..  1M«,  cb.  STT.  |  T. 


I  8IM.  (Repealed  Jan.  I,  1896;  L.  I69D,  eh. 


«Wvsi^- 
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I  32SB.  OcrtKln  oonntr  QlerkB  nmd  rcslatcr>  nwit  <tc«oaBt 

Except  SB  otherwise  gpeciall;  prescribed  by  law,  each  count; 
clerk  or  regUter,  who  receives  a  salaiy,  muat  accouat  for,  aader 
oath,  and  pay  to  the  treaearei  of  his  county.  In  the  maoner  pre- 
acribed  by  law,  all  fees,  perquisites,  and  emalameata,  received 
bj  him,  for  hia  officiaJ  Bervicea. 

L.  1S4T,  Gil.  tSl,  1  1;  L.  ISffl.  cb.  14. 

1  SaOei  Ueneral  provlalDBB  •■  4o  (•«%  «te>,  to  !»•  Baeoanted 
(or. 

Where  a  public  officer  la  required,  by  law,  to  beep  an  account 
of,  or  to  pay. oyer,  the  fees  or  other  moneya,  received  by  him 
for  oJScial  sPTvices,  he  must  include  therein  all  sums,  received 
by  him,  to  which  he  wag  entitled,  by  reaBOu  o(  any  acl,  iier- 
formed  by  bim  in  bis  official  capacity;  whether  the  net  did  or  did 

^     not  pertam  to  his  office,  or  to  the  busineaa  tbcreof. 
L.  IMT.  cb.  2TT,  I  11  (i  SdDl.  BSE). 

^        I  SS8T.  [Am'd,  ISM.]    Frea  of  e«rt«lik  ofleera  to  kc  Mzed 

fT     Bpoii  demnnd. 

Each  couuty  clerk  or  resister  of  deeds,  who  claims  any  tecs  by 
virtue  of  his  office;  and  each  sheriff  or  coroner,  who,  upon  the 
collection  of  an  execution,  or  the  settlement,  either  before  oc 
after  judgment,  of  an  uction  or  a  spocial  proceeding,  clnima  any 
fees,  which  have  not  been  fsied;  must,  upon  the  written  demand 
of  the  person  liable  to  pay  the  same,  cause  them  to  be  taxed 
within  the  county,  upon  uolice  to  the  person  maklDg  (be  de- 
mand, by  a  juHtice  of  the  giipreme  court,  or  the  county  jnd^. 
After  such  a  demand  is  made,  the  officer  cannot  collect  bis  fees,' 
until  they  have  been  so  taxed. 

2  B.  8.  6fi2.  H  1  'Dd  B  (2  Bdm.  eil)i  U  IBM,  cD.  in,  II  a  »aa  a  («  Kan. 
[^       «M)i  L.  ISM,  cb.  Ma. 

1  SS8B.  fartles,  Bttornerii,  etc.,  «rheD  not  allotved  feea, 

1  A  party  tn  an  action  or  a  special  proceeding  is  not  entitled  to 

'  a  fee.  for  sttending  as  a  witness  therein,  in  bis  own  behalf,  or 
in  behalf  of  a  party  who  pleads  jointly,  or  Is  united  in  interest, 
with  him;  and  an  attorney  or  counsel,  in  an  action  or  special 
proceeding,  Is  not  cntilled  to  a  fee,  for  attending  as  a  witncai 
therein,  in  behalf  of  his  client. 
Ses  2  a.  S.  eSl,  i  IG  (X  Bdm.  BTl). 

g  3289.  No  tee  for  sdmlBlBterliiK  certalB  ofllclal  oatba. 
An  officer  Is  not  entitled  to  a  fee.  for  administering  the  oath 
of  office  to  a  member  of  the  legislature,  to  any  military  officer,  to 
an  inspector  of  election,  clerk  of  the  poll,  or  atiy  town  officer;  or 
to  more  than  ten  cents,  for  administering  an  official  oath  to  anj 
otiier  officer. 

U.,  ■  IT. 

t  SS80.  CertBln  aeBrehea  to  be  vnlnltova. 

Bach  of  the  following  officers,  to  wii:  the  secretary  if  State, 
the  comptroller,  the  treasurer,  the  attorney-general,  and  the  State 
engineer  nnd  Hiirvpyor.  may  require  search  to  be  inilde.  In  the 
office  of  either  of  the  others,  or  of  a  county  clerk,  or  of  the  clerk 
Of  a  court  of  record,   for  any  record,  document,  or  p8|>er,  wb^re 
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be  deems  it  nccessftry  (or  the  diecharge  of  tie  official  duties,  and 
a  copy  thereof  or  estracts  therefrom,  to  be  made  ^nd  officially 
certified  or  ezemplifiedi  without  the  paymeDt  of  any  fee  or  ch&ii;e. 
S  R.  H.  601.  I  a. 

I  33B1.  Oflleer,  mte^  Biay  olmrB*  fea  pnld  lor  oath,  post- 
Where  an  officer  or  other  person  is  required,  in  the  coarse  of 
a  dnty  Imposed  upon  him  by  law,  to  take  an  oath,  to  acknowledge 
an  instrument,  to  cause  an  instrumeut  to  be  filed  or  recorded,  or 
to  transmit  a  paper  to  another  officer,  he  is  entilled,  in  addition 
to  the  fees,  or  other  compensation  for  the  service,  iirpscribed  by 
law,  to  the  tees  aeccsHunly  paid  by  him,  to  [he  ulticer  who  ad- 
ministered tlie  oath,  or  took  the  acknowledgment,  or  filed  or  re- 
corded the  Instrument;  and  to  the  expenat  ■)(  traniiiiiittilig  the 
paper,  including  postage,  where  the  transmissioii  is  lawfully  made 
through  the  poat-olfice. 

I  839X.  Id.)  his  fees,  etc,  to  be  p»ld  before  repaired  ta 
inBBBlt  paper.  i 

Bach  provision  of  this  act,   requiring  a  judge,  clerk,  or  other    I 
officer  to  transmit  a  paper  to  another  officer,  for  the  benefit  of    ' 
a  party,  is  to  be  construed  aa  reqnirinf;  the  transmission  only  at 
the  request  of  the  person  so  to  be  benefited,  and  upon  payment 
by  him  of  the  fees  allowed  by  law  for  the  paper  transmitted,  or 
aoy  cony  or  certificate  connected  theiewitn,  and  the  expenaes 
specified  in  the  last  section, 
L.  1ST«.  cb.  **».   I  11. 


t  32S3.  Pr«vl«io>  vt-liere  printera  In  BotmlT-  relBao  t« 
pnbllsb. 

If  the  proprietor  of  each  newspaper,  published  in  a  city  or 
county.  iA  which  any  notice,  order,  citation,  or  other  paper  is 
required  by  law  to  be  published,  refuses  to  publish  the  same, 
for  the  fees  prescribed  by  law  for  the  publication,  it  may  be  pat>- 
.  lislird  ill  the  newspaper,  printed  at  Albany,  in  which  legal  no-  , 
tlces  ure  required  b^  law  to  be  published.  If  it  is  required  by 
law  to  t>e  published  in  that  newspaper,  and  also  in  another  Dews- 
paper  pubushed  in  a  city  or  couuly,  and  the  proprietor  of  each 
newspaper  in  that  cilj-  or  county  refuses  to  publish  it  for  the  fees 
so  prescribed,  it  may  be  published  in  the  newspaper,  pub1ishe4 
nearest  to  the  place,  where  a  person  is  required  to  appear,  or 
where  an  act  Is  to  be  done,  pursuant  thereto,  the  proprietor  o( 
which  will  publish  the  same,  for  those  fees.  Publication,  made 
as  prescribed  in  this  section,  is  as  valid,  as  if  it  was  made  in  the 
city  or  county,  where  the  publication  thereof  is  so  required  by 

3  R.  S.  MS,  H  M  iDd  <T  (2  Bdm.  687). 

i  3XS4.  AMdavlt  of  refsaat  to  pabllsh,  ett. 

Where  publication  is  made,  as  prescribed  in  the  last  section, 
elsewhere  than  in  the  My  or  county  where  it  Is  otherwise  re- 
quired by  law  to  be  made,  the  afGdavlt  of  publication  most 
either  he  accompanied  with  an  affidavit,  or  contain  a  statement, 
to  the  effect  that  an  miiliration  to  publish  the  adTertisement 
was,  before  such  pnblicatijn,  made  to  the  proprietor  of  each 
newspaper  pnbllBhed  in  the  city  or  county;  that  the  amonnt  of 

"<  ft4B 
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the  leml  feet  for  luch  publicatioa  wtu>  at  tbe  aame  time  tendered; 
and  tuat  the  application  ^aa  refuied.  Such  an  affldarit  U  pre^ 
■nmptlTe  eTidence  of  tbe  facta  atated  therein. 

a  B.  S.  MS,   I  4S. 

I  SMB.  CoMptrolIei  ta  AsAlt  e«rtala  chsr^nk 

Where  the  fees  or  other  chargeB  of  an  officer  are  chuceaUe 
(0  the  State,  thej-  maBt  be  audited  by  the  compUoUet,  and  pUd 
on  hiB  warrant,  except  as  otherwiae  speciallj  preacribed  hj  law, 

J  B.  a.  <B1.  I  lA  (1  E4b.  ni). 

•00 
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8322,  Fee*  oT  ■  liutlct 

3323.  Coutable'i  fees. 

3324.  Id.;  affldiTll  npon  cUlm  (Ot  tnfel  fee*. 
3320.  Juatlee'i  coDct.  reea  npon  a  «tmoiliahni. 
3326.  Id.:  Jaron'  lee*. 

332T.  Id.;  vltDHiM-  tee*. 

KIM.  Id.;   tee*  to  be  Held  before  ktIm*  rend 

S330.  Certain  apeclal  prandoni 


I  S20e.  [An'd,  1896.]    Referee'l  tees  seBev«Ilr. 

A  referee,  in  an  action  or  a  speeial  proceeding  brollKht  in  s 
court  of  record,  oF  In  a  ipecial  proceedins,  tsken  as  preacrtbed 
io  title  twelve  of  chapter  Beventeen  of  tnia  net,  la  entitled  to 
ten  dollarfi  for  each  da;  apent  In  the  bosineti  of  the  reference; 
nnlesa  at  or  before  the  commencetnent  of  the  trial  or  hearing, 
a  different  rate  of  compenentinn  is  fixed,  by  the  conaent  of  the 
parties,  other  than  those  in  default  for  failure  to  appear  or  plead, 
manlfeated  by  an  entry  in  the  minutes  of  the  referee,  or  other- 
wise in  writing,  or  a  smaller  compenaatlou  la  fixed  by  the  court; 
or  judge  In  the  order  appointing  him. 
Co.  Proc..  I  318,  am'd.    la  effect  Hareh  11,  IBM.    L.  ISM.  d>.  SO. 

I  S207.  [Ani'4,  ISSS.]    Id-|  apoB  aale*  ot  real  vropartr- 

The  fees  of  a  referee'  appointed  to  sell  real  prooerty  pnrsnant 
to  a  jadgment  in  on  action,  are  the  same  as  those  allowed  to  the 
Rheriff,  and  he  is  allowed  the  same  disbursements  as  the  sheriff- 
"Where  a  referee  is  required  to  take  security  npon  a  sale,  or  to 
dtatribute,  or  apply,  or  ascertnin  and  report  upon  the  distributioB 
or  application  of  any  of  the  proceeds  o(  the  sale,  he  is  also  enti- 
tled to  one>kalf  of  the  commissions  upon  the  amount  so  secured 
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distribute  or  nppliod,  ail0TV«d  by  1an>  to  nn  esecntor  or  odmin' 
iBtnitor  for  T<?t«ivi]ig  and  [utyiug  out  luonty.  But  conimiaaions 
aball  uot  lie  aiJuvvvd  to  litbi  ufiuu  a  euui  bidden  by  a  party,  and 
applied  u|>ou  th«  [tarty's  dcmund,  as  tixcd  by  tbe  Judgment,  with- 
out being  pnid  to  tlie  toferee,  except  to  tlie  amount  of  ten  dollar*. 
And  a  rcFercc's  conit>enHation,-  includins  commiisioDs,  cnmiot, 
where  the  sale  is  under  a  judgment,  in  ao  actiou  to  forecioee  a 
niortpnge,  exceed  fifty  dollars.  ttnli"!<8  tbe  prnnerty  sold  for  ten 
thonsnud  dollars  or  upwards,  in  which  event  the  referee  may  re- 
ceive Biich  .nddilioiinf  rbm pen na lion  aa  tu  the  court  may  seem 
pro)x-r.  or  in  any  other  cause  five  hundred  doilnm. 
h.  isns,  eh,  sn.  ;  l.  sm'il:  and  Me  Co,  Pioc.,  J  300.  ata'i;  U  1«I«,  ctu 


I  83fi8.  Feen  for  oa.tb»  Md  >clEBOirIcilKn'»(«- 

Anj  officer,  authorized  to  pertorm  tbe  serviccfl  spcciGcd  in  this 
BectloD,  and  to  receive  fees  therefor,  is  enlilled  to  the  following' 

1.  Por  adminiBlerinR  an  ofith  or  affirmnlioii,  and  ccrtitylns  the 
same  when  retjuired,  except  where  another  fee  is  specially  pre- 
scribed by  Btatule,  twelve  cents. 

2.  For  taking  and  certifying  the  ncknowlcd^mcnt  or  proof  of 
the  execution  of  a  writien  instrument;  by  one  person,  twenty-five 
cents;  and  by  each  additional  persou,  twelve  cents;  for  swearing 
each  wilneas  thereto,  isix  ceuta. 

3  R.  3.  a3T,  I  28  [i  F.<liii.  eOa);  L.  IBiT.  ch.  3»  (4  Bdm.  aS8);  U  IMO, 
cb,    238,   i  2  (S  Edm.   302). 

1  32ft9.  Bnpveyori*  aiiil  eomml ■■loners'  teas  !■  Ketl»M  tor 
partltloa  of  doner,  etc.  > 

A  surveyor,  employed  as  pr«acrii>ed  by  law,  in  an  ocllon  for 

Cartltion  or  dower,  or  to  determine  dower,  ia  entitled  to  five  dol- 
iri  for  each  day,  actually  and  necessarily  occupied  in  •urvey- 
inR,  layinR  out,  marhine.  or  mappins  land  therein.  Elach  astist- 
ant,  HO  employeil.  jh  entitled  to  two  dollars  for  each  day,  actually 
and  necessarily  occupied  in  serving  tinder  the  Burreyor's  directloti. 
Each  commiBsioner,  ap|>ointed  as  prescribed  by  law,  to  make 
partition  or  admeasure  dower,  in  entitled  to  &t«  dollars  for  each 
day's  attual  and  necessary  service. 
3  B.  3.  MS,  H  8*  "^  >0  (3  Edm.  MS),  aoi'il. 

I  smOO.  Peea  o(  the  clerk  of  the  ooort  ot  apveala. 

The  clerk  of  the  cnnrf  of  npTieals  is  entitled,  for  the  services 
specified  in  this  section,  to  the  following  fees; 

For  tilini;  a  notice  of  appeal  to  that  court,  and  all  the  papers 
transmitted  therewith,  fifty  cents. 

For  filing  any  other  paper,  ten  cents. 

For  drawing  an  order,  twenty  cenia  for  each  folio. 

For  enterinc  an  order,  twenty  cents;  and  for  each  folio  mora 

For  drawing  a  Judgment,  twenty-five  cents;  and  for  each  folio 
more  than  two.  ten  rentn. 

For  entering  a  Jiidirment.  twenty-five  cents;  and  for  each  folio 

For  R  certified  copy  of  an  order,  record,  or  other  paper,  entered 
or  filed  in  his  office,  ten  ccnla  for  each  folio. 
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For  eagroaAng'  ft  remittitur,  ten  cents  (or  each  folio. 
For  ■  certilioate,  other  tlinu  that  a  pnper,  for  the  iMjpylng  of 
Thich  he  ia  entitled  to  a  fee,  ia  it  copy,  tweuij-five  eenta. 
For  BealiDK  oiiy  pajert.when  renuired,  fifty  cents. 

a  B.  8.  S22;  1  1  (3  Ednk  U6);  U  1S4T,  ch.  ■^il,  f  1. 


I  3301.  [ABi'd,  1800.]  Clerk'*  fcm  l>  elvtl  »etl*na  veM. 
•railr- 

Except  as  other^rise  proscrihed  in  the  next  section,  each  clerk 
of  the  court  of  record  ia  entitled  fnr  his  serTices  in  an  action  or  a. 
apecial  proeeedinic,  broQEht  in  cr  transferred  to  the  court  of  which 
he  Is  clerk,  to  the  following  fees: 

Upon  the  trial  of  the  ecjtJDD,  or  t!ie  hearing,  upon  the  merits,  of 
the  special  proceeding,  from  the  pnrty  britigiDg  it  on,  one  dollfir. 

For  entenns  finnl  judgniont  in  tlie  action,  or  entcrine  a  tinal 
order  in  the  special  proceeding,  including  the  filing  of  tlie  Judg- 
ment-roll,  ana  a  copy  of  the  judewent  to  iasert  therein,  fifty 
cents;  and  ten  cents  in  addition  for  each  folio  exceeding  ten, 
contained  in  the  order  or  judgmeul. 

For  entering  any  otLer  order  or  an  interlocutory  iitdgment,  ten 
cents  lor  eac-h  folio,  mce^'ding  five. 

For  a  certified  or  other  copy  of  an  order,  record,  or  other  paper, 
entered  or  filed  in  his  olGce,  five  ceuta  for  each  folio. 

Where,  on  nn  o'lpeul  rroni  a  judgment  or  order,  n  party  shall 
present  to  the  clerk  a  printed  coi>y  of  the  Judgment-roll  or  order 
appealed  from,  it  sball  he  the  duly  of  tlie  cliTk,  as  required,  to 
compare  and  certify  the  same,  for  which  serviee  he  shall  be 
entitled  to  be  paid  at  ttie.  rate  of  one  cent  per  folio. 

For  a  certified  transcript  of  the  docket  of  a  juilgment,  twelve 

For  filing  a  transcript  and  docketing  or  rc-dnckctlng  s.  Judgment 
therenpon,  six  cents. 

He  Is  not  entitled  to  any  (ee,  or  otiier  cotnpennation,  for  any 
other  service,  in  an  action  or  n  Bi>eciiil  proceeding  in  the  court, 
except  that  ivbere  he  is  also  county  clerk,  he  uiny  chnrce  fees  as 
prescribed  in  section  3304  of  this  act,  subject  to  the  limilationa 
therein  contained. 

Where  the  attorneys  tor  nil  the  oarties  Interesfol.  other  than 
parties  In  default  or  against  nhoui  a  judgujonl  or  a  fiunl  order  baa 
been  taken,  and  is  not  appealed  from,  stipulate  In  writing  that 
a  paper  is  a  copy  of  an.v  pai>er  whereof  a  certified  copy  is  re- 
quired by  any  provision  of  tnis  act,  the  stipulation  takes  the  place 
of  a  certlficflle,  as  to  the  partlcM  to  stipnlatlug.  and  the  clerk  is 
not  required  to  certify  the  same  or  entilied  to  any  fee  therefor. 

And   the  paaer  so  provwl   by  Htipnlution  shall   be  received   by 


Bm  Oa.  Pne.,  |  S12;  L.  ISW,  eb.  SIS. 

I  330a.  [An'O,  189S.1    The  iMt  Beellon  vattllllcd. 

The  lost  section  does  not  aoply  to  tlie  clerk  of  n  enrroirate's 
eouTt.  of  the  city   court   of   the   city   of   New-Tork,   of  the  city 
cottrt  of  Yonkers,  of  the  justice's  conrt  of  the  dty  of  Albany,  or 
«f  a  mayor's  or  recorder's  court. 
It.  18SS.  cb.  MO. 


dm,-,;.^:^,  Google 
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1  3303.  Cterk'B  fcea  npan  aatarnlliatloD. 

The  clerk  of  any  court,  which  hns  jiirimiiction  to  naturallie  ni' 
alien,  Ib  eotitled,  for  the  servii.'eB  specified  in  this  section,  to  the 
following  fees: 

For  aU  serrlces,  upon  ih^  filing  of  a  declaration  of  intention  hf 
an  alien  to  become  a  citizen,  including  the  onth  or  afliraiBtion. 
the  recording  of  the  same,  and  a  certificate  thereof  delivered  to 
the  alien,  twenty  centa. 

For  all  services  upon  the  admission  of  the  alien  to  be  a  cItlEen, 
Including  the  recording  of  the  papera,  and  a  certified  copy  of  the 
record,  which  must  be  delivered  to  auy  person  repairing  It,  fifty 

L.  lUT,  cb.  121,  I  1  M  Kdm-  SM).    Bh  ute,  |  3801. 

I  8SIM>    [Am'd,  JSM.]    Fees  of  eanntr  clerks  tfenerallr< 

A  county  clerk  is  entitled,  for  the  aervicea  specified  in  this  sec- 
tion, except  where  another  fee  fa  allowed  therefor  by  special 
■tatntory  proTiaion,  to  the  following  feea  to  be  paid  In  advance: 

For  searching'  and  certifying  the  title  to,  and  incumbiances  upon 
real  property,  for  each  year  for  which  the  search  la  made,  for 
each  name,  and  each  kind  of  conTeyance  or  lien,  five  cents. 

For  a  copy  of  an  order,  record,  or  other  paper,  entei«d  or  filed 
to  his  office,  eight  cents  for  each  folio. 

For  fillnR  a  imnscript,  and  making;  an  entry  as  preacribed  in 
section  12ri8  of  this  act,  twelve  centn. 

For  laauing  an  eiecntion  upon  a  judgment,  a  transcript  whereof, 
or  of  the  docket  of  which,  has  been  filed  in  his  office,  fifty  cents, 
to  be  paid  by  the  party  at  whose  request  the  execution  ia  Isaued. 
and  to  be  collected  by  the  sheriff  in  addition  to  the  sum  dne  upuu 
the  Judgment.  < 

For  recording  and  Indexing  a  notice  of  the  pendency  of  an 
'  action,  filed  in  oil  office,  ten  cents  for  each  folio  contained  in  the 
notice. 

For  cancelling  such  a  notice,  or  a  notice  filed  in  his  office,  as 
prescribed  in  section  649  of  this  act,  twenty-flve  centa. 

For  recording  any  Inatrument,  which  must  or  may  legally  be 
recorded  by  him,  ten  centa  for  each  folio- 

For  filing  ft  certificate  of  eatiafactlon,  or  other  satisfaction-piece 
of  a  mortgage,  and  entering  the  anflsfaction,  twenty-five  cents. 

For  affiiing  and  indexing  a  notice  of  foreclosure  of  a  mortgage 
--prescribed  in  section  2390  of  this  act,  twenty-five  centa, 

/  entering   a   minute  that  a  mortgage  haa  been   forecloaed. 

For  filing  and  entering  a  aattefaction  of  an  assignment  of  ft 
judgment,  twelve  cents. 

For  filing  and  entering  the  bond  of  a  collector  or  other  officer 
authorized  to  receive  toxea,  twelve  cents. 

For  aearchlng  for  wiich  a  bond,  aix  centa. 

For  entering  satisfaction  thereof,  twelve  centa. 

For  sealing  any  naper,  when  required,  twelve  cents. 

For  filing  and  docketing  notice  of  a  mechanic's  lien,  ten  centa. 

For  filing  and  entering  specifications  and  all  other  papers  relat- 
ing to  a  lien  againet  a  vetifpl.  twenty-five  cents- 

For  Rling  any  paper  refluired  by  law  to  be  filed  in  his  office. 
Other  thnn  as  expresnly  provided  for  in  this  section,  six  cents. 

For  filing  nny  pnper  denoBifed  with  him  for  Bafe  heeplnx-  aix 
cents;  and  for  searching  for  anch  a  paper,  when  required,  thr«e 
cents  for  each  paper  necessarily  opened  and  examined. 


f^r 
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which  he  is  e , ^,, „ 

For  inquiring  into,  determining,  and  certirfing  the  Riifficiene]> 
jf  the  suretic's  of  n.  aheriS,  Utty  cents. 

For  attending  upon  the  canTKEBinK  o(  votes,  glTen  at  an  elec- 
tion, two  dollars. 

For  drawing  the  necessar;  certiGcatea  of  the  reaalt  Of  th«  can- 
TasB,  eighteen  cents  for  each  folio:  and  Cor  the  necessarr  copies 
thereof,  nine  cents  for  each  folio. 

For  notifying  the  governor  that  anr  person  has  taken  an  oath 
of  office,  ten  cents  and  the  necessary  postage. 

For  notih-ing  the  governor  that  an;  person  has  neglected  to 
take  an  oath  of  office,  or  to  file  or  renew  bd7  aecuritj,  within  the 
time  prescribed  by  law,  or  of  a  vscancy  in  an  office  in  bis  coun^, 
ten  cents  and  the  necessary  postage. 

For  notifying  any  person  of  hia  appointment  to  office,  twenty- 
fiTc  cents,  and  the  eipenses,  actually  and  necessarily  incurred  in 
giving  the  notice,  which  the  comptroller  deenis  reasonable. 

For  entering,  in  the  minutes  of  the  connty  court,  a  license  to 
keep  a  ferry,  and  for  a  copy  thereof,  one  dollar. 

For  taking  and  entering  a  reeognkance,  from  any  person  an- 
thorlred  ta  keefi  a  ferry,  twenty-five  cents. 

Bat  a  county  clerk  is  ttot  entitled  to  any  fee.  nnder  this  section, 
for  a  copy  of,  or  for  filing  or  certifying,  any  paper,  in  a  civil 
a<nlon  or  special  proceediDg,  in  a  court  of  whicn  he  is  ei'OSicio 

3  n.  S.  63S,  f  30  (3  Edm.  BK):  L.  1804.  ph.  B3,  t  4  (8  Bdm.  Z31);  2  B.  8. 
MB.  i  S  (3  Bdm.  se6):  L.  isra,  eh.  4SS,  |  4  (6  Kdm.  Utt};  L.  IBM,  eb.  BTft 
In  eUtct  Mar  12,  ISBS. 

I  880B.  Oertaln  prorlBloiu  not  affected  by  the  lut  aei^tloii. 

The  last  seetlon  does  not  affect  any  special  statutory  Drovlaion, 
remaining  unrepealed  after  thlB  title  takes  effect,  whereby  q  fet-, 
different  fnmi  the  fee  therein  sllowed.  Is  allowed  to  the  clerk  of 
the  city  and  connty  of  New- York,  or  of  the  county  of  Kings,  for  a 
service  therein  specified. 

L.  1«6S.  eb.  143,  H  1  ind  2;  Co.  Proc.,  }  290;  L.  ]S't4,  ch.  3U4;  L.  IBtM. 
cb.  720;  t.  1871,  eh.  784. 

1  8306.  Fees  at  reslatar  tint  other  clerks. 

The  register  of  any  coanty.  or  the  clerk  of  any  court  of  record. 
Is  entitled,  for  any  services  specified  In  the  last  section  but  one, 
which  he  is  anthctfixed  to  perfomi.  to  the  fees  specified  therein, 
Bt'hiert  to  the  qualifications  therein  conttiined. 

I  330r.  [AiB'd,   18S4,   18»4.]      SberUFa   fees. 

A  sherifT  Is  entitled,  for  the  services  specified  in  this  section,  to 
the  following  fees: 

1.  For  serving  a  summons  with  or  without  either  a  copy  of  the 
complaint,  or  a  notii^  specified  in  section  419  or  section  423  of 
Ibis  net;  or  for  nerving  or  execu'ing  an  order  of  (irrest,  or  any 
lither  mandate,  for  the  -lervlce  or  execution  of  which  no  other 
fe<!  is  soeci^iy  pvescribed  by  l.iw,  e^cccpt  .a  subpoena,  one  dollar 
for  eiiih  person  tervrd  or  as  to  whom  It  is  executed;  sud  for 
necessary  traveHlng  to  serve  or  execute  the  some,  bIx  cents  for 
cncb  mile  travelled,  going  and  returning;  the  travelling  fees  to  be 
computed  n-"nj  Ihe  court  house  of  the  county:  or,  if  there  are 
two  or  more  conrt  houiiea.  from  that  nearest  to  tin-  pine  of  eer- 
Tlce  or  eiecntion.    But  where  two  or  more  ma— '■<'"  sre  delivered 
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to  a.  slieriff,  to  be  serred  upon  or  eKi^ciiicd  against  one  person, 
Ht  one  time,  in  on«  action  or  eiiecial  jiroceediiis;  or  where  a  man 
date  ia  served  ujion  or  eitecuted  againBt  two  or  more  peraons,  in 
one  action  or  special  proceeding,  and  in  tlie  course  of  one  journev; 
the  slierifC  ia  i;utltled,  in  all,  to  aix  cents  onij-,  tot  each  mile 
travelled. 

2.  For  levying  a  warrant  o(  attachment,  against  the  property  of 
a  defendant,  issued  as  prescribed  in  title  tbird  o(  chapter  sereiith 
of  this  act,  or  for  executing  a  requisition  to  replevy     -  


his  Iroublo  and  expenses,  in  taking  possesaioti  of  and  preservioK 
tlu  properly,  aa  the  judge,  issuing  the  warrant,  or  in  ease  of  " 
replevin,  as  the  court  or  a  judge  thereof  allows,  and  the  judge 


.'  make  an  order  requiring  the  party  liable  theVefor  to 

pay  the  same  to  the  sheriff,  b'or  mailing  and  filing  a  deseriplion 
of  real  property,  or  an  inventory  of  [>crsonnl  property  attached, 
twenty-STe  cents  (or  each  folio;  for  each  necessary  copy  thereof, 
twelve  cents  for  each  folio;  together  with  such  compensation  to 
the  appraisers,  as  the  judge  issuing  the  warrant  allows,  not  ei' 
ceeding  tn'o  dollars  to  eucii  appraiser,  for  each  day  actually  em- 
ployed. For  udvertiBing,  during  the  iiendency  of  the  action,  pei^ 
Bonal  property  attached,  the  same  fees  aa  are  allowed  to  a  sheriff 
for  advertisiog  personal  properly  for  sale,  by  virtue  o(  an  execu- 
tion. If  the  action  is  aetlled,  either  before  or  after  judgment, 
the  sheriff  is  entitled  to  poundage,  upon  the  value  of  the  property 
attached,  not  exceeding  tne  sum  at  wliich  the  aettlemeut  is  made. 

3.  For  a  copy,  neeesaarily  made  by  him,  of  a  sanimons  or  other 
mandate,  or  of  a  complaint,  affidavit,  or  other  paper  served  by 
him,  where  no  fee  therefor  fa  specially  prescribed  by  law,  twelve 
centa  for  each  folio, 

4.  For  uotifying  jurors  to  attend  a  trial  term  of  a  court  of 
Tpcord,  lifty  cents  tor  each  cause  placed  upon  the  calmdar  fur 
trini  by  ;i  jury,  to  be  paid  by  the  party  first  putting  the  cause  on 
the  calendiir  for  that  term.  But  the  aiierifE  is  not  entitled  to  more 
than  one  di>llar  and  fifty  cents  for  calendar  fees  iu  one  action. 
The  clerk  shall  not  put  a  cause  npou  the  calendar,  for  trial  by  a 
jury,  until  the  toe,  specified  in  this  aubdivision,  is  paid  to  him,  for 
"'--  — B  of  the  slierlll.    And  where  the  cause  is  tried  at  a  sabsp- 


I,  without  a  new  note  of  issue,  a»  prescribed  in  aection' 
net.  (be  party  moving  the  trial  must  pay  to  the  clerk,- 
e  of  the  sherinf,  the  cnleudar  fee  or  fees  remaining  nn- 


8! 

fi_      _ _, 

paid.    The  provisions  of  this  subdivision  shall  not  be  appUcaUe 
to  counties  wherein  the  sheriff  ia  a  salaried  officei. 

LibC  Hnteon  idded.  L.  ISM.  rb.  MT. 

5-  For  notifying  jurors  drawn  to  attend  upon  a  writ  of  inquiry, 
or  to  try  the  validity  of  a  cltiini  to  personal  property,  seiied  by 
virtue  of  a  warrant  of  attachment  or  an  execution,  or  In  obe- 
dience to  n  precept  issurd  by  cooimissioners  appointed  to  inquire 
concerning  the  incompetency  of  a  aeraou  to  manage  himself  or  his 
nffnira,  in  couscquence  of  idioiy,  lunacy,  or  habitual  drunkenness, 
or  in  any  case  not  provided  for  in  the  last  preceding  subdivision  of 
this  section,  inelmiiug  the  making  and  return  of  the  inqnisilion 
when  rwiuired,  for  each  juror  notified,  twenty-five  cents.  For 
attending  n  jury,  when  required,  in  such  a  case,  two  dollars. 

fi.  for  receiving  an  execution  agninat  property,  entering  ft  In 
his  books,  searching  for  property,  nnd  pontage  on  the  return,  when 
made  through  the  pnKt-office,  fifty  centa.  If  required  by  the 
BberifT,  that  fee,  together  wilti  liis  fee  tor  returniDg  the  execution, 
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nmst  be  paid,  br  the  perBon  In  ivhose  behalf  th»  execution  is 
issued,  at  tlie  time  when  it  Is  dcllTered  to  tbe  abeiilf,  who  is  not 
bound  to  execute  it  unleaa  the  fee  la  so  paid,  Fof  mileage  npon 
on  execution,  for  each  mile,  going  only,  ten  cents;  to  be  computed 
SB  prcBcrib«d  in  aubdiTialon  brst  of  Ibis  iiection. 

7.  For  collecting  money  by  virtue  of  an  exeeHtion,  a  warrant  of 
ottachment,  or  an  attachment  for  the  payment  of  money  ip  an 
action  or  a  special  proceeding;  or  by  viriu«  at  a  warrant  for  the 
cnUection  of  money,  isgued  by  tbe  comptroller,  -or  by  a  eonnty 
trr^Burer;  in  any  cotinly  except  New-Totk,  Kings,  or  WeHlehi'sler, 
three  per  centum  upon  tbe  sum  collected,  not  exceeding  two  hiiU' 
dred  and  fifty  dolloTB,  and  two  per  centum  npon  the  reBiiliie  of 
the  sum  collected;  aod  in  either  of  tbe  eoanties  of  New-York, 
Kings,  or  Westchester,  two  aud  ntie-balf  per  centum  upon  the 
sum  eoliected,  not  exceeding  two  hundred  and  fifty  dollnra,  and 

'One  and  one-quarter  per  centum  upon  the  residue  of  the  sum 
collected;  and  also,  where  an  execution  Is  stayed  after  a  levy,  by 
order  of  the  court  or  otherwise,  or  where  a  levy  Is  upon  a  live 
animal,  or  speedily  perishable  )>roperty,  sueb  additional  compen- 

.  sation,  for  hla  trouble  and  ex^eosea  iu  taking  caie  of  and  preserv- 
ing the  properly,  as  the  court  or  a  jud^e  (hereof  allows.  Where 
a  settlement  Is  made  after  a  levy  by  virtue  of  an  execution,  the 
sheriff  is  entitled  to  poundage  upon  tbe  valne  of  the  property 
levied  upon,  not  exceeding  tne  sum  at  wbicb  the  settlpment  is 
made,  and  to  tbe  additional  compensation,  if  any,  provided  for  in 
this  subdivision. 

8.  For  advertising  real  or  personal  property  for  sale,  by  virtue 
of  an  execution,  warrant  of  attachment,  or  other  warrant  speci- 
fied in  the  last  preceding  subdiviaion,  two  dollars,  unless  it  is 
stayed  or  settled  before  sale:  and  in  that  cnse,  one  dollar. 

B.  For  making  duplicate  cerilficates  of  tbe  sale  of  real  prop- 
erty, by  virtue  of  an  execution,  twenty-five  eenta  for  each  folio. 
For  drawing  and  executing  a  conveyance,  upon  a  sale  of  real 
pftperty,  two  dollars,  to  be  paid  by  tbe  graiitee.  Tbe  sheriff  is 
also  entitled  to  the  priuter's  fees,  as  prescribed  by  taw,  paid  by 
him  for  the  publication,  not  more  than  sis  weeks,  of  a  notice  of 
the  sale  of  real  property,  and  he  may  require  the  party  direfling 
the  sale  to  advance  the  printer's  fees,  in  whkh  ease  he  must  re- 
pay the  same  out  of  the  proceeds.  Where  the  notice  is  oublished 
more  than  sis  weeks,  or  the  sale  is  postponed,  tbe  expense  of 
continuing  the  publication,  or  of  pabhshing  the  notice  of  post- 
ponement, must  be  paid  by  tbe  person  requesting  it.  Where  two 
or  more  executions  against  the  property  of  one  judgment  debtor 
are  In  the  hands  of  the  Bheriff,  at  the  time  when  the  property  is 
first  advertised,  the  sheriff  is  entitled  to  primer's  fees  upon  only 
one  execution,  and  he  must  elect  upon  which  execution  he  will 
receive  the  same. 

10.  For  returning  any  mandate,  which  be  is  required  by  law  to 
return,  twelve  cents.  For  a  certified  copy  o(  an  execution,  and 
of  the  return  of  siitistnetion  thereupon,  delivered  as  prescribed 
in  section   120(1  of  this  act,  twenty-five  cents. 

11.  For  posting  and  publishinR  the  notice  of  ssle,  selling,  and 
conveying  real  property,  in  pursuance  of  a  direction  contained  I" 
n  judgment,-  the  like  fees,  as  for  the  same  services  upon  the  sale 
of  real  property  by  virtue  of  nn  cxecnliou;  but  where  real  prop- 
erty Ih  Bold  under  a  judgment  in  an  action  to  foreclose  a  mort- 
tcage,  the  sheriff's  entire  compensation  cannot  eiceed  fifty  lioltarB. 

12.  For  taking  a  bond  for  tbe  Ubertiea  of  the  jail,  one  dollar. 
For  taking  any  other  bond,  or  any  nnaertaklng,  which  he  Is  an 
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thoriiod  to  lake,  fifty  cents.    For  a  certified  copy  of  sDcb  a  bond 
OT  undertakiuK.  twenti'-tive  ceats. 

13.  For  eiecuting  any  mandate,  reqnirltig  him  to  put  a  person 
into  poeeesBion  of  renl  proper^,  other  than  a  warrant  apecified 
in  BubdlTisioD  eighteenth  of  this  aection,  and  removing  Uie  per- 
■on  in  poBBesBton,  one  dollar  and  fifty  cents,  and  the  iame  tniTel 
teee  as  upon  tlie  service  of  a  summons. 

14.  For  each  person  committed  (o  or  discharged  from  priion. 
Id  an  action  or  a  speclul  proceeding,  one  dollar,  to  be  paid  bj 
the  person  at  whose  lustance  he  la  imprisoned.  For  attendini; 
before  an  officer  for  the  purpose  of  surrendering  a  prisoner,  or 
receiving  into  ciiEtod}'  a  prisone.'  surrendered,  in  exoneration  of 
his  bail,  fucludiog  all  bis  services  upon  such  a  surrender  or  re- 
ceipt, one  dollar. 

15.  For  attending  a.  view,  two  dollars  tor  each  day,  and  toi 
travelling,  going  and  returning,  eight  cents  tor  each  mile, 

IG.  For  bringing  up  a  prisoner,  upon  a  writ  of  habeas  corpna  to 
inquire  into  (Ee  cause  of  detention,  one  dollar  and  fifty  centu; 
and  tor  travelling  to  and  from  the  jail,  twelve  cents  for  each  mile. 
For  bringing  up  a  prisoner,  upon  any  other  writ  ot  habeas  corpus, 
the  same  fees;  and  for  attending  the  court  or  judge  thereupon, 
one  dollar  for  each  dayi  The  sheriS  is  entitled,  in  addition  to 
the  sums  specified  in  this  aubdivieion,  to  his  actual  and  necessary 

IT.  For  any  Eervicea,  which  may  be  rendered  by  a  constable, 
other  than  those  specially  provided  for  in. this  section,  tie  same 
fees  OS  are  allowed  by  law  to  a  constable  tor  those  services. 

18.  For  esecuting  a  warrant,  to  remove  any  person  from  lands. 
belonging  to  the  people  of  the  State,  or  to  Indiana,  such  a  sum 
as  the  comptroller  audits,  and  certmes  to  be  a  reasonable  com- 
peoEatian. 

19.  For  giving  notice  of  any  geaeral  or  special  election,  to  all 
the  officerB,  to  whom  be  is  required  by  law  to  give  such  a  notice, 
one  dollar  for  each  town  or  ward,  in  addition  to  the  expense  M 
publisblng  the  noticeB,  as  required  by  law;  payable  from  the 
oountytreasnry. 

20.  For  notitying  constables  to  attend  d  court,  fifty  cents  for 
eiich 'conatable  uotlSed. 

21.  For  attending  a  term  of  a  coort,  which  he  is  required  by 
law  to  attend,  far  each  day,  three  dollars. 

L.  ten,  cb.  4ia  la  Edm.  S7>.  t  l.  imd;  I.,  ten,  th.  M:  S  K.  S.  St4,  f  w, 
■Dd  mbiKqiunt  ■«cUOU;  alu,  L.  18B0.  cb.  23S,  |  1  (4  Skin,  «W), 

I  8308.  The  I«st  aectlaB  aiulliUtd^ 

The  Inst  section,  except  the  limitation  of  amount  contained  in 
subdivision  eleventh  thereof,  does  not  affect  any  special  statutory 

Erovision,  remaining  unrc[fpaled  after  this  title  takes  effect,   re- 
iting  to  the   fees   and   expenses  of  the  sheriff  of  the  city  and 
county  of  New-Yorit,  or  the  sheriff  of  the  county  of  Kings. 
L.  iBse.  ch.  see,  i  £;  l.  ists,  ch.  lee,  i  Z;  L.  ibt«.  th.  la,  *aa  Ij.  ihto, 

cb.   436,    I  2. 

I  S300.  Id.  I  how  collected. 

The  fees  of  a  ElierifF.  uiion  un  execution  against  property,  other 
than  those  wilh  restect  to  which  it  is  specially  prescribed  by 
statute,  either  that  they  must  lie  paid  by  a  particular  person,  or 
that  they  may  tie  iiicliiileil  in  the  oats  of  the  party  in  whose  favor 
the  execution  is  issued,  jiim^t  1  c  collected  by  virtue  of  the  esecuj 
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flon,  in  the  eftme  inaiia«r  as  the  Bum  tberein  directed  to  be  col- 
lected. 
3  R.  B.  ftu,  I  sa. 

I  SBIO.  Coroner'B  feea. 

A  coroner  ia  eotitted,  (or  the  serTlcni  spedfled  In  this  Hctlon, 
to  the  (oUowing  fees; 

1.  For  perfurniiuie  an;  duty  of  a  aheriff,  In  an  action  or  a  inedal 
proceeding;,  in  which  the  sheriEE  is,  for  any  cause,  diHquallfied,  the 
•ame  fees  to  wiiich  a  sheriff  is  entitled  for  the  same  serviees. 

2.  For  confining  a  sheriff  In  a  house,  by  Tirtne  of  a  mandate, 
and  maintaining  him  while  there,  two  dollars  for  each  day,  to 
be  paid  by  the  sheriff,  before  he  is  entitled  to  be  discharged. 

a  R.  S.  647.  )  Se  (2  Edm.  666):  L.  IBIS,  ch.  833. 

I  8811.  [Ab'H,   ISSS.]    SteBO«rmpker>B  fees. 

Except  where  otherwise  agreed,  or  when  special  provialon  Is 
qtherwiBp  made  by  atatnte,  a  stenograiiher  U  entitled,  for  a  copy 
fatly  written  out  from  his  steaographic  notes  of  the  testimony, 
or  an;  other  proceeding,  taken  In  an  action,  or  a  special  proceed- 
ing Id  a  court  of  recora,  or  tiefore  a  judge  or  justice  thereof,  and 
furoished,  upon  request,  to  ft  party  or  his  attorney,  to  the  fol- 
lowing fees  for  each  folio:  In  a.  trial  term  of  the  tn- 
preme  court,  or  at  a  siieclnl  term  of  the  snpreme  court 
to  the  third,  fourth,   fifth,   sixth,   seveuth  or  eighth  judicial  dis- 

the  copy  of  the  testimony  required  to  be  made  in  any  proceeding 
for  the  records  of  the  surrogate's  court  of  either  of  the  conntiea 
of  New  Yorfe  or  Kinits,  ten  cents;  and  the  snirogate  may  order 
that  the  fees  for  such  record  copy  be  paid  out  of  the  estate  to 
which  the  proceeding  relates. 
L.  1B90.  cb.  H6. 

t  SSIS.  tAm'd,  IWl,  imo,  189&.1  CompvaMitloB  of  <iepB<r 
■herlBs  «ad   poimtBhlr*  Ktleadlnar  ponrts. 

A  constable  or  a  deputy  sheriff  la  entitled,  for  attending  a  sittins 
of  a  court  of  record,  pursuant  to  a  notice  from  the  slierifl,  to  the 
following  fees:  For  each  day's  actual  attendance,  in  any  county 
in  the  Stale,  two  dollars,  except  that  in  the  county  of  Albany 
the  compensation  shall  l)e  three  dollars,  and  mileage  as  allowed 
by  law  to  trial  Jurors  in  eimrts  of  record,  and  e);eept  also  in  the 
county  of  Westchester,  where  the  comppnwttlon  sbnll  be  three 
dollars  per  day.  Those  fees  must  be  paid  by  tlie  county  treasurer, 
open  the  prodtictiiwi  of  the  certifii-nte  of  the  elerk.  stating  the 
number  of  cinys  thut  the  constable  or  deputy  sheriff  atteaded. 
Bnt  the  provlwions  of  this  section  shall  not  be  applicable  to  the 
counties  of  Kings.  New  York  and  Erie.  All  other  acts  or  section 
of  acta  conflicting  herewith  are  hereby  repealed. 

tt.''£aa»"".ia'- "'"■""■"**■""•"*■''"'■  "• 

I  S3tS.  Fee*  of  tHKl  |aror«. 

A  trial  jnror,  in  an  action  or  n  spedn!  proceeding.  In  a  court 

of  record,  is  entitled,  except  n        '         '  -■  - -■    ■•  -- 

statute  in  a  particular  court,  __  .. 

lowing  fees;  twenly-flTe  cents  for  each  cause  ii 
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pmneJled,  to  be  paid  by  the  party  noticing  tie  cause  for  trial;  or, 
if  it  is  noticed  by  more  than  one  pHrtf,  by  tbe  party  wbom  the 
coart  directs  to  pay  it. 
lB.S.H3,in(lEdm.«U). 

I  3314.  (Am'd,  ItWT,  ISftS,  1899,  1900.]  SnpcrrlsoFa  aukr 
■Mice  allowaace  to  g;ranil  ami  trial  Jarprs. 

lu  the  ruuntieB  witbin  the  city  of  Neir  York  the  municipal 
assembly,  au(i  in  any  other  county  the  tmard  of  supervlsorB,  may 
rlin>ct  that  a  sum,  not  exceediug  two  dollars  In  addition  to  the 
fees  ijreNOrihed  in  thf  last  section,  or  in  any  other  statutory 
proviBioii,  be  allowed  to  each  grand  juror,  and  each  trial  Juror 
fur  each  day'B  attendanee  at  a  term  of  a  court  of  record,  of 
dvii  or  criminnl  jurisdiction,  held  within  their  coon^,  except 
that  in  the  county  of  Westchester  and  the  couiiltes  of  Bocklaod, 
OrauKe  and  Erie  urand  and  trial  jurors  may  be  allowed  a  sum 
by   the  board  of  supervisors   not  exct-ediuK   three  dollars   for   a 

,    day  in  addition  to  the  other  fees  prescribed  by  the  last  section. 

I  If  a  different  rate  is  not  olherwise  established  as  hereto  pro- 
vided, each  juror  is  entitled  to  five  cents  for  each  mile  neces- 
sarily traveled  by  him  in  Koing  to  and  returuinf;  from  the  term; 
but  such  municipal  assembly  or  board  of  superrlHors  may  estab- 
lish a  lower  rate.  A  juror  is  entitled  to  mileago  for  actual  travel 
ouce  in  each  calendar  week  during  the  term,  eirnpt  that  in  the 
counties  of  Queens.  Kockland  end  Orange  grand  and  trial  jarors 
may  be  paid  four  centa  a  mile  for  each  mile  necessarily  traveled 
in  going  to  and  returning  for  each  day  of  actual  travel  during  the 
term  in  lieu  of  any  otner  mileage.  The  sum  »o  establiabed  or 
allowed  must  be  paid  by  the  county  treasurer  upou  the  certfhcata 
of  the  clerk  of  the  court,  stating  tbe  number  of  days  that  th« 
juror  actually  attended,  and  the  number  of  miles  traveled  by 
hitn  in  order  to  atiend.  The  amount  so  paid  must  be  rstaed  in 
the  same  manner  as  other  county  charges  are  raised. 
iR.aMa.)  );,ain'd.L.iM«,ok.to7{t  Edm.Tig),uu'ii,L.  wr.c&.ai  i..iM.ik.HSt 


I  S31II.  ld,i  extra  pay  npoq  protracted  trials. 

Where  the  trial,  by  a  jury,  of  an  issue  of  fact,  in  either  a  civil 

or  a  criminal  action  or  special  proceeding,  in  a  court  of  record, 
occupies  more  than  thirty  days,  the  court,  by  an  order  entered 
in  the  minutes,  may  fix  and  allow,  to  eaoh  juror,  such  an  extra 
compensation  as  it  deems  reasonable,  for  his  services  thereupon; 
the  amount  of  which  compensation,  together  wiih  the  expenses, 
actually  and  nccensarily  incurred,  for  food  for  tbe  jurors  during 
the  trial,  is  a  county  charge, 


1  S310.  Joror'a  fees  In  special  proceedlUKs- 

A  trial  jaror,  ewom  in  a  special  proceeding,  ttetcm  a  judrn  of 
a  court  of  record;  or  upon  a  writ  of  inquiry;  or  upon  a  trial,  be- 
fore a  sheriff,  of  a  claim  to  personal  property,  netted  by  virtue  of 
a  warrant  of  attachment  or  an  execution;  is  entitled  to  tweniT' 
Ave  cents,  to  be  paid  by  the  person  at  whose  instance  tbe  JuiT 
Is  empanelled, 
a  s.  s.  M\  put  ot  I  n. 
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I  SSIT.  [Am'd,  IBOO.]  Pe«  ot  Drinle*-*. 

Except  aa  otherwise  B|»eeinlly  preecribed  by  law,  the  proprietor 
oT  a  newspaper  ia  entitleil,  (or  publiahing  summoas,  notice,  order, 
citutiou  or  other  advertlBement,  required  by  low  to  be  piibliahed, 
other  than  th£  sesBion  laws,  for  each  folio,  to  aevcnty-Sre  centn 
for  the  first  Insertion,  and  fifty  cents  for  eacli  subsequent  insertion. 
In  counties  containing  wholly  or  pnrtinlly  citiea  o(  the  first  class, 
the  proprietor  of  a  newsiiaper  is  entitled  tor  publishing  such  no- 
tices, matters  and  adTertisements  aforesaid,  other  Ibnn  the  session 
laws,  for  each  folio,  to  one  dollar  for  the  first  insertion,  and 
•eTenty-five  cents  for  each  subsequent  insertion.  The  compen- 
sation for  publishing  the  session  laws  must  be  fixed  by  the  board 
of  auperviaors  at  not  more  than  fifty  cents  for  each  folio. 

L.  IHW,  cli.ia3((Bdm  TOOy.  L.  lM9,(ili.«3I(IEdm.  4ia)i  L.  1874,  cb.  tl(  (9  Edm.  W«)l 
L.  IMO,  ch.  «r7.    &i  effect  ApA  11,  noi. 

f  3318.  ^ItneiBCB'  tees  Kf^rmllr- 

A  witness  in  an  action  or  a  epecial  proceeding,  attending  before 
a  court  of  record,  or  a  judge  thereof,  is  entitled,  except  where 
another  fee  is  specially  prescribed  by  law,  to  fifty  cents  for  each 
day's  attendance;  and,  if  he  resides  more  than  ^ree  miles  from 
the  place  ot  attendance,  to  eight  cents  tor  each  toile,  going  to  the 
pisce  of  attendance. 
L.  IMh  Ob ,  HH,  I S  (4  Bdm.  BGB). 

I  S81D.  Id.t  OS  depOBltlon  to  be  nacd  Is  Ksather  State. 

A  witness,  attending  before  a  commissioner  or  an  officer,  au- 
thorized to  fake  his  deposition  to  be  used  without  the  State,  in  a 
case  other  than  one  specified  in  section  3327  of  this  set,  is  entitled 
to  two  dollars  for  each  day's  nctual  attendance  and  to  eight  cents 
for  each  mite,  going  to  the  place  of  attendance. 
1  B.B.  MISLun'diL.  tsn,  sli.  IH,i:(}Bdia.  S3). 

I  3380.    [Am'al,  ISSJt,  ISBft,  IBOS.]    Itee«lT«r'B  cAMuliHlan. 

A  receiver,  eicept  as  otherwise  specially  prescribed  by  stntutp. 
is  eirtttled.  In  addition  to  his  lawful  expenses,  to  such  conimts- 
sions,  not  exceeding  fiye  per  centum  upon  the  mms  receiTed  and 
iXsbnrsed  by  him,  as  the  court  by  which,  or  the  Judge  by  whom  he 
is  appointed,  allows.  But  if  in  any  cose  the  commissions  of  a 
temporary  or  permanent  receiver,  ho  computed,  shall  not  amount 
to  one  hundred  dollars,  said  court  or  judge  may,  in  its  or  his 
diseretion.  allow  said  receiyer  sudi  n  sum,  uot  exccedine  one 
hundred  dollars,  for  his  commissions  as  shall  he  enminensurate 
with  the  services  rendered  by  said  receiver.  Any  receiyer,  as- 
signee,  guardian,  trnstee,  committee,  executor,  administrator  or 
person  appointed  under  section  ninety-one  of  the  real  property  law 
iir  under  section  eight  of  the  personal  property  law  reiiuired  by 
law  to  give  a  bond  as  such  may  include  as  a  part  of  his  lawful 
commissions  such  reasonable  sum  not  exceedinK  one  per  ccntutii 
per  annum  upon  the  amount  of  such  bond  paid  his  surety  thereon 
as  aiich  court  or  Jnd«re  allows. 
I^  laat.  tb.  MB;  U  IBW,  eh.  M;  L.  1003,  cb.  404.  Ib  eHfet  S«it.  1,  IM^- 

I  nai.  Fee*  ot  oooBtr  ireaBUTcr  and  abaraberlstn  at  Kew 
T«vfc. 

A  cooutr  treisnrer,  or,  in  the  dty  and  county  ol  New  York,  the 
chamberlain,  is  entitled,  for  the  services  specified  in  this  BAction, 
to  the  tollowluK  tees: 
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For  receiving  moaey  paid  Into  court,  ouij-half  o(  one  vet  (vulum, 
upon  the  sum  so  received. 

For  paying  out  tlie  Bame,  onc-hfllf  of  one  per  centam,  upon  the 
Ham  so  paid  out. 

For  iiiveBting  money,  pursuant  to  the  direction  of  a  court,  oui?- 
half  of  one  per  centum  upon  the  unm  invested,  not  esceedins  two 
hundred  dollars,  and  one-guarter  of  one  per  centum  upon  the 
eicesa,  over  two  hundred  dollanj. 

For  receiving  the  Interest  upon  an  Investment,  and  paying  the 
same  to  the  person  entitled  thereto,  one-half  of  one  per  centum 
upon  the  interest  so  received  and  paid. 
IR.  a.  «W.  tntJ  Edn.MIJ.Mid  L.  IMl.ch.  Sfl  I*  Bdm.  HD. 

I  X322.  Fees  of  a.  Jastlee  of  tbe  peace. 

A  justice  of  the  peace  is  entitled,  tor  the  services  specified  in 
this  section,  to  the  folloning  fees: 

1.  In  an  action  brought  hefore  a  justice  of  the  peace. 

For  a  summons,  twenty-five  cents. 

For  an  order  oC  arrest,  twenty-five  cents. 

For  a  warrant  of  attachment,  Iwenly-five  cents. 

For  a  requisition  in  an  action  for  a  chattel,  twentf-five  cents. 

For  a  subpoena,  including  all  the  heiues  inserted  therein, 
twenty-five  cenls. 

For  the  acknowledgment  of  a  power  of  attorney,   twenty-fire 

For  taking  an  affidavit,  or  administering  an  oath,  ten  cents. 

For  drawing  an  affidavit,  application,  or  notice,  reijuired  by 
statute,  five  cents  tor  each  folio. 

For  drawing  a  bond  or  an  undertaking,  twenty-five  cents. 

For  hearing  an  application  for  a  (.'ommission  to  examine  one  or 
more  witnesses,  fifty  cents. 

For  an  order  for  such  a  commission,  and  attending,  settling,  and 
certifying  interrogatories,  fifty  cents. 

For  hearing  an  application  to  discharge  u  deteudaul  from  ar- 
rest, or  to  vacate  or  modify  a  warrant  of  attnthment,  or  increase 
the  plolntiff'M  security  thereupon,  fifty  cents. 

For  Bu  adjournment,  except  where  it  is  made  by  the  Justice 
upon  his  own  motion,  twenty-five  cents. 

For  a  venire,  twenty-five  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents. 

For  hearing  the  plaintiff's  evidence,  where  the  defendant  does 
not  appear,  twenty-five  cents. 

For  the  trial  of  a  demurrer,  twenty-five  ceuOt. 

For  the  Irlal  of  an  issue  of  fact,  where  the  defeudant  appears, 
aeventy-five  cents.    • 

For  receiving  and  entering  the  verdict  of  ii  jury,   tweutj-five 

For  entering  judgment,  twenty-five  cents. 

For  filing  each  paper  required  )iy  statute  to  be  filed,  five  cents. 
For  a  transcript  of  a  judgment,  twenty-five  cents. 
For  a  copy  of  any  paper  for  which  a  fee  is  not  expresdy  pr«- 
Bcribed  by  law,  six  cents  tor  each  folio. 
For  an  execution,  or  the  renewal  of  an  execution,  twenty-five 

For  making  a  retnrn  upon  an  appeal  from_  a  judgment,  two 
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Fur  BD  order,  dlrecti'iiK  an  actlun  or  r  oppf^iitl  prntef^iog  h)  be 
continued  before  another  justice,  twenty-live  cents. 

For  BcrTices  when  ssaoeiated  with  another  justice,  'n  any  case 
where  a  fee  therefor  ia  not  expressly  prescribed  by  law,  (or  each 
day  actaally  spent,  two  dollars. 

2.  Id  a  special  proceeding,  or  sn  action  not  brougUt  before  a 
justice  of  the  peace. 

For  a  warrHUf.  in  a  case  where  a  fee  therefor  Is  not  cxpresHly 
prcBcribed  by  law,  twenty-fire  cents. 

For  a  wftrraut  for  the  upprehpnslon  of  a  person  charged  with 
being  the  father  of  a  bastard,  tifty  cents:  for  indorsing  a  war- 
rant, issued  from  another  county,  twenty-five  cents. 

For  tervices  when  associated  with  anather  justlee.Sn  any  case 
where  a  fee  therefor  is  not  expressly  prescribed  by  law,  for  each 
day  actually  spent,  two  dollarn. 

For  a  precept  or  other  mandate,  whereby  a  special  proceeding 
Is  commenced,  in  a  case  where  a  fee  therefor  is  not  specially  prc- 
acribed  by  law,  twenty-five  cents. 

For  a  view  of  real  property,  in  a  case  where  it  is  required  by 
law,  fifty  cents. 

Fur  a  warrant  of  attachment  to  arrest  a  deliniiuent  jnror  or 
witness,  twentj-flve  cents. 

For  drawing,  slgnitig,  and  depositing  with  the  clerk,  a  minute 
or  record  of  conviction  of  snch  a  juror  or  witness,  or  of  any 
person  lor  contempt,  in  any  case  where  a  fee  therefor  is  not 
specially  prescribed  by  Ian;,  fifty  cents. 

For  an  execution  upon  such  a  conviction  before  him,  twenty-five 

For  drawing,  copying,  and  certifying  a  bond,  an  undertaklnfi.  a 
recognizance,  or  other  written  security,  and  filing  the  same  with 
the  county  clerk,  or  other  officer  with  whom  it  most  be  Sled, 
twenty- five  cents. 

For  a  warrant  of  commitment  (or  any  causp,  twenty-five  I'cntK. 

For  a  subpoena,  including  all  the  names  inserted  therein, 
twpiity-five  cents. 

For  a  precept  to  notify  a  jury,  fifty  cents.    ■ 
""For  empanelling  and  swearing  a  jury,  twenty-five  cents;  except 
In  proceedings  to  alter  or  lay  out  a  highway,  in  which  caxe  be  is 
entitled  to  two  dollars. 

For  hearing  the  matter  concerning  which  a  jury  is  cp.lliil,  fifty 

For  receiving  and  entering  the  verdict  of  the  jury,  nod  the  order, 
11  any,  thereupon,  twenty-five  cents. 

For  any  service  for  which  a  fee  ia  not  expressly  allowed  by  this 
subdivision,  and  for  wbicb,  if  rendered  in  an  action  befcu  a  jus- 
tice, a  fee  is  allowed  by  the  first  subdivision  of  this  section,  the 
fee  allowed  in  such  an  action  for  the  same  service. 

For  taking  the  deposition  of  a  witness,  upon  an  order  made,  or 
commission  issued,  by  a  court  of  record  of  the  State,  or  a  court 
in  another  State  or  territory,  or  a  foreign  country,  ten  cents  tor 
each  folio. 

For  making  the  necessary  return  and   certificate  thereto,  fifty 
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t  2328.  Conatakle'a  (era. 

A  coustable  la  entitled,  for  the  serrip^s  specified  in  this  gection, 
to  the  following  fees: 

1,  In  ao  QctiuD  brought  before  a  justice  of  the  pespe.  ^r  hi  a 
iustioes'  court  of  a  I'ity. 

For  serving  a  Bummans,  twenty-five  cents. 
For  tterviug  a  summoua  aud  executing  an  order  of  arrevt,  oue 
dollar. 
For  nerving  a  nummons  and  levying  a  warrant  of  attachnMnC. 

For  nerving  a  summons  and  affidavit,  and  executing  a  reqnim- 
tioD,  in  an  action  for  a  chattel,  one  dollar. 

For  serving  an  order,  directing  the  action  to  be  continued  before 
a  jUHtice,  other  tban  the  one  before  whom  it  is  pending,  and  for 
attending  before  the  latter,  fifty  centK,  and  fifty  eenis  in  addition 
if  he  ao  attends  with  a  person  in  hia  cnxtody. 

For  collecting  money  by  virtue  of  an  execution,  for  every  dollar 
collected,  to  the  amount  of  fifty  dollars,  five  cents;  for  every  dol- 
lar collected  over  fifty  dollars,  two  and  one-halt  centa.  Where 
a  judgment  or  an  execution  is  nettled  after  a  Icvv,  the  constable 
is  entitled  to  poundage  upon  the  Mum  at  which  tbe  settlement  in 
made,  not  exceeding  the  value  of  the  property  levied  upon. 

For  each  mile  neceKsarily  trnveiM,  going  and  returning,  to 
nerve  a  aummons  or  to  serve  or  execute  any  other  mandate,  ex- 
cept a  venire,  the  distance  lo  W  computed  from  the  place  of 
abode  of  tbe  person  served,  or  the  place  where  it  is  Kerved.  to 
the  place  where  it  is  returnable,  ten  centti;  bnt  where  two  or 
more  mandates  in  one  action  are  Kerved  or  executed  upon  one 
journey,  or  where  a  maudate  in  seri'ed  upon  or  executed  agnlust 
two  or  more  perwonB  in  one  action,  he  is  entitled,  in  all,  to  only 
ten  cents  for  each  mile  ue<-e»BarHy  travelled. 

For  notifying  the  pliiintift  of  the  execution  of  an  order  of 
arrest,  twenty-live  centH:  and  for  going  to  the  plaintiCTe  residence, 
or,  if  he  is  found  elsewhere,  to  the  place  where  he  ia  found,  to 
serve  such  a  notice,  for  each  mile  travelled,  going  and  returning. 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty-five 

For  notifying  the  jurors  to  attend  a  trial,  one  dollar'and  fifty 

For   taking  charge  of  a  jury   during   their  deliberations,   fifty 

lifpsnn  olbt-r  than  n 

2.  In  a  iperta!  proceeding. 

For  nolifying  jurors  to  attend  to  nBseiis  damages,  in  proceedings 
relating  to  hifdiwayv,  two  dollars. 

For  notifying  jurors  to  attend  in  any  other  case;  nnlesa.  a  foe 
therefor  is  aiieclally  prescribeii  by  Imw,  for  each  person  notified, 
ten  cents;  and  for  each  mile  actually  and  necessarily  travelled, 
going  from  and  returning  lo  his  place  of  rpsidence,  ten  cents. 

For  serving  a  precept  or  other  mandate,  by  which  the  spedal 
proceeding  is  commenced,  twenty-five  cents. 

For  Berving  a  warrant,  in  any  ease  where  a  fe«  tbeKlor  la  not 
special];  prescribed  by  law,  fifty  cents. 
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for    nerving  an   order,   directinB  the   apcciat   proceeding   to   be 

rtinued    before  a  Justice  other  than  the  one  before  whoBi  it  in 

Rdins<    *Qd  for  atCeading  before  the  latter,  with  or  witbont  b. 

CSOD  in  hiu  custody,  ooe  dollar, 

Wot   arresting  and  committing  an;  person,  porsuant  to  proceea, 

«  dollar. 

Fop   siibpo«nnlag  eai'h  witneis.  Qot  eiPeeding  four,  twenty-flve 

nts. 

For    ea<"h    mile   necessarily   traxelled,   going   and   returning,   to 

srve   or   execute  a  mandate,  the  diatance  to  be  computed  from 

le  place  where  it  is  served  or  executed,  to  the  place  where  It  ia 

^tuniable.  unless  a  different  rate  of  travel  fees  uiioti  the  survlce 

r  execution  thereof  is  specially  prescribed  by  Ktattite,  ten  ceiit^. 

Vhere    two   or   more   nmndafes   nre   serveti   or   execnled   in   one 

pecial  proceeding,  the  limitation  upon  the  amount  of  travel  feea 

peciBed  in  the  last  preceding  subdiTlsion  applies. 

IR.  S.  3U.I3X(lEdm.mt  Bm'dialio.lta,  K.B.,  L.  IBM,  cb.  Ht,  I  T  it  Edm,  BMI 

..  UN,  Ob.  no.  1 1  (7  Biini.  tany,  l.  im,  oii.  tat.  1 1. 

I  35X4,  Id.|  andKTlt  npon  claim  foF  IraTcl  tves. 

A  constable,  who  charges  any  travelliog  fees,  must  show,  by 
affldavit,  that  the  travel  was  necessary,  to  perform  the  service 
with  respect  to  which  it  is  charEeil;  that  nu  more  miles  are 
charged  tor,  than  were  actuuliy  and  iu  good  faith  travelled  for 
that  purpose:  that  he  had,  at  the  time,  uo  other  otOcial  or  private 
business  upon  the  route  so  travelled:  and  that  the  travelling  feex 
are  charged  upou  one  mandate  only,  whieb  muM  be  attached  to 
or  described  in  the  afBdnvit.  The  justice  toning  the  (eee  muat 
be  aatisfied  that  the  miles  charged  tor  were  actaally  flod  neces- 
sarily  travelled,  as  stated  in  the  affidavit. 

L.  IW,  cb .  n).  I )  (T  Bdm. «») . 
I  88ZS.  Jutlce'o  comrt,  tees  upod  m  cananlsuloii, 

'  A  party  recovering  coats  In  an  action  before  a  jnatlce  of  the 
peace,  in  whose  behalf  a  commission  has  been  Issued,  and  who 
Introdacee  in  evidence  a  deposition  taken  thereunder,  is  entitled 
to  recover  his  actual  disbursements  thereupon,  not  exceeding  the 
following  sums:  commissioDer's  tees  tor  taking  and  retumiut: 
testlmouy,  one  dollar;  each  Bub[>ocua  issued,  or  oath  odmiuiKtercil, 
by  the  commissioner,  six  cents;  eipense  of  serving  each  sub- 
poena, twenty-five  cents;  each  witness's  fees  lor  each  day's  at- 
tendance before  the  commissioner,  twenty-five  cents;  postage  for 
seodtDg  and  returning  the  commission  and  papers  annexed  thereto, 

L.  Wi,  ck.  in,  I B  (1  Bdm.  M«) . 

I  aSM.  Id.)  Jnrora*  fees. 

Except  as  otherwise  specially  prescribed  by  law,  a  person,  noti- 
fied to  attend  as  a  juror,  is  entitled  to  twenty-five  cents  lor  atteud- 
Ide  and  serving  upon  the  trial  of  an  action  or  the  hearing  of  n 
special  proceeding,  before  a  justice  of  the  peace;  and  to  ten  cents 
for  attending  to  serve,  where  he  is  not  sworn. 

iB.e.iB,ia8|iEdin.r3)!i.iaM,cii.  wa,  i9(6Bdin.9iH). 
I  saar.  id.t 
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pruuritdiiig.  or  before  a  conimiflsioner  appointed  b;  a  juatice  of 
the  peace,  or  before  a  justiue  ol  the  peace  taking  a  deposition  to 
be  used  ia  a  court,  not  ot  record,  ot  another  State,  or  a  territory 

of  the  United  States- 
Part  otiiaB.  H.S.,  kBdiiOot  utotiwa, 

g  3328.  Id.)  feen  to  be  paid  before  Bervlcea  rendered. 

A  jiiRtice  of  the  peace,  or  a  constable,  juror,  or  n'itneae,  before 
a  justice  o(  the  peace,  is  not  obliged  to  tender  any  sen-ice  speci- 
fied in  this  title,  without  the  previous  paytnent  or  tender  of  bis 
fee  therefor. 
!i(.S.Bsa,t>irtof  II  [2Ediii.  noi. 

i  33X9.  Id.i  br  whom  (eea  to  be  paid. 

In  an  action  before  a  justice  of  the  ficBce,  if  any  serTir^s  arc 
rendered  for  a  party,  and  be  neglecta  to  paf  tlie  fees  allowed 
therefor  by  law,  the  other  party  may  pay  those  fees,  and  the 
amount  thereof  must  be  taxed  as  part  of  his  costs,  if  he  recovers 

I  3330.  OertulB  Bpeolal  provtslOBB  excepted  tro^  thla 
title. 

The  allowance  of  a  fee,  by  this  title,  does  not  apply  to  a  case, 
where  special  provision  is  otherwise  made  by  statute  for  com- 
penHation  for  a  particular  service. 

1  3331.  PrOTlBlOK  «■  to  chanare  In  (eea. 

Where  an  ofllcer  has,  when  this  title  takes  effect,  conimeuccd 
the  performance  of  a  service,  for  which  a  fee  is  allowed  by  the 
statutes  heretofore  in  force,  he  is  entitled  to  the  fee  so  allowed, 
-for  the  completion  oC  that  service,  and  he  is  not  entitled  to  the 
fee  for  the  same,  or  a  corresponding  service,  allowed  by  this  title. 

I  888Z.  Tbla  title  applies  to  elvll  eaaea  aaly. 

Except  as  otherwise  expressly  prescribed  therein,  this  title  does 
not  apply  to  a  service  rendered  in  a  criminal  actiou  or  apeclal 
proceeding,  in  a  court  or  before  an  olBcer. 
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CHAPTER  XXII. 

Definitions  and  Regulations  Concerning  the  Con- 
structioo,  Effect,  and  Application  of  this  Act. 

tlTLK    I.— OcBcnlD«flamoa»,ka<lStI**srCoaJtrietlDB. 
TJTLE  ir.-  FniTlalna  B^aUtiat  tk«  EITact  »il  IpflleaUu  of  tUi  A«t, 
TITLE  t. 
Qeneral  defloitioiia,  and  nilea  of  courtruction. 

Bae.  ataa.  DeBntrlon  i 
3330!  DUlDo'*^ 


I.  Only  o. 


„--,  ( 


I  SaaS.  DeflBlUoa  ot  <•  actlvB ". 

Tile  word  "  aclicn  ",  as  used  in  the  Neiv  Reviaioa  of  the  Buttr 
utes,  when  applied  to  judicial  proceedings,  Bignifles  an  ordlnazr 
IMroseciition,   m  a  court   of  Justice,   b^  a  partj  d^iiiUHt  another 
party,  for  the  enforcement  or  protection  of  a  right,  the  redr«ja  . 
or  pfeventioD  of  a  wrong,  or  the  pnuiahmeDt  of  u  puhlic  ofCuace. 

Co.  Pmc.,  t  3. 


Id.,  I  3. 

I  SS$6.  DlrialoB  ot  Bctloaa  Into  olvll  a>d  erlnla*!. 

ActioDH  are  of  two  kiude; 

1.  Civil. 

2.  Criminal. 
M..  I  4. 

I  SSSO.    DeSnUvB  of  "criminal  oetloii ". 

A  criminal  actiou  is  prosecuted  b;  the  people  of  tbe  State,  as 
a  paft;,  against  a  person  charged  with  a  'pnblic  offence,  tor  the 
punishment  thereof. 


I  3388.  P»rtlB8  to  •  elvtl  acllon. 

The  partic  prosecutiag  a  civil  action  is  staled  tli«  plainUSi  tlW 
adverse  part?  \m  ttfled  the  defendant. 
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{  833S.  OBlr  oat  tornt  at  civil  aedOB. 

There  is  ouly  ooe  toroi  of  civil  action.    Tfaa  diatiDCtion  between 
actione  at  law  aad  suits  in  equity,  aad  Ib«  fonos  Ot  tbow  actjoot 
and  BoitB,  have  been  abolisbed. 
Oo.i>iaa.,IN. 


i  8840.  Role  of  coustrnotloa  •■   to  pttblleallon.  eta.,   la 

Each  provision  of  this  act,  requiring  the  publication  of  a  anm- 
mons,  notice,  or  other  paper,  in  one  or  more  newspapers,  or  author- 
izing or  requiring  a  court,  or  a  judge,  to  deuiguate  one  or  mora 
newspapers,  in  which  such  a  public?atlot)  must  be  made,  or  requir- 
ing the  posting  of  a  notice  or  otber  piiper,  ia  to  be  couatrued  as  not 
affecting  any  special  provision  of  the  statutes,  remaining  unre- 
pealed after  the  former  provision  takes  effect,  prescribing  one  or 
more  particular  newspapers,  in  which  such  a  publication  must  or 
I  EaBj'~be  made,  or  one  or  more  particular  places  in  whii-h.  notices 

(or  other  legal  papers  mnst  or  may  be  posted,  in  a  particular  lo- 
cality, or  in  a  particniar  case. 


i  8S41,  Id-t  as  to  certala  apaalal  proTlalftiiB  valattms  (• 
NevT-York  oltr- 

Bach  provision  of  this  act  Is  fo  be  conatrued  aa  not  affecting 
any  special  provision  of  the  statutes,  remainiuit  UDrepenled  after 
the  former  provision  takes  effect,  which  ia  applicable  exclusively 
to  an  nclion  s^ainst  the  mayor,  aldermen,  and  commonalty  of  the 
ctiy  of  New-Yorl<.  including  the  recovery,  entry,  and  collection  of 
a  judgment  in  such  an  action. 

1  3S42.  Id.)  «■  to  eoaBty  eonrt. 

J     Each  provision  ot  this  act  conferring  power  upon,  or  authorit- 
f  ing  a  proceeding  to  be  taken,  at  a  general,  special,  or  trial  terra, 
vi'hii-h  is  applicable  to  a  county  court,  is  to  be  construed  us  apply- 
ing to  any   term   of  the  county   court,   held   pursuant  to   an   ap- 
pointment made  as  prescribed  by  law. 


I    0343.    Misoellsneova    Kcneral    deflnltlOB*    and    raica    of 

In  cooBlruing  this  act,  the  following  rnlea  tnuit  be  observed,  ex- 
■  cept  where  a  contrary  intent  ia  enpressly  declared  in  the  provision 
to  be  construed,  or  plainly  apparent  from  the  context  thereof: 

1.  [Subdiv.  1  repealed  Jan,  1.  18!)fi:  L.  180r>.  ch.  916,1 

2.  The  word,  "  mandate ",  inctuilcn  a  writ,  process,  or  other 
written  direction,  issued  pursuant  to  law,  out  of  a  court  <w 
mode  pursuant  to  law,  by  a  court,  or  a  judge,  or  a  person  acting 
as  a  judicial  officer,  and  commanding  a  court,  board,  or  other 
body,  or  an  officer,  or  other  person,  named  or  otherwise  desig- 
nated therein,  to  do,  or  to  refrain  from  doing,  an  act  therein 
specified. 

96T 
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3.  The  word,  "  judge  '',  iuctudest  a  Justice,  sarrogate,  recorder, 
jQBtice  of  the  p«ace,  or  otber  judidnl  officer,  anthoriied  or  re- 
quired to  art.  or  prohibited  from  acting,  in  or  with  respect  to  the 
matter  or  thing,  referred  to  in  the  proTiaion  wherein  that  word  is 

4.  Tbe  word,  "  clerk  ",  BigniBes  the  derlc  of  the  court,  wherein 
the  action  or  special  proceediui;  in  brought,  or  wbereitt,  or  bj 
whose  authority,  the  act  is  to  be  done,  which  is  referred  to  in 
the  proTiaioo  In  which  it  is  used.  If  the  action  or  special  proceed- 
ing is  brotigbt,  or  tbe  act  ia  to  be  done,  in  or  bj-  the  authority  of 
the  Bupreuie  court,  It  eisuifies  the  cleric  of  the  county  wherein  tbe 
action  or  special  proceeding  la  triable,  or  the  act  is  to  tie  doae. 

5.  The  word.  "  report ",  wheu  used  in  connection  with  a  trial, 
or  ether  inquiry,  or  a  judguienl.  meana  a  referee's  report;  and 
the  word,  "  decision  ",  when  used  in  the  same  connection.  ineHiix 
the  deciaion  of  the  court  upon  a  hearing,  or  the  trial  ol  an  issue, 
before  the  court,  without  u  jury. 

8.  7.  8.   [Kepealwl.  1802,  ch.  677.] 

9.  A  "  personal  injury "  includes  libel,  slander,  criminal  coti- 
Tersatloni  seduction,  and  malicious  proHCCUtiun;  also  an  assault, 
battery,  false  imprisonment,  ot  other  actionable  injury  to  Ihu 
person  either  of  the  plaintiff,  or  ot  another.  (See  IS  ItllO.  Hubd.  1.) 

10.  An  "  injurr  to  property  "  is  an  actionable  act,  whereby  thi- 
estate  ol  another  ia  lessened,  other  than  a  personal  injury,  or  the 

11.  The  word,  "  affidavit ",  includea  a  veriGed  pleuding  in  an 
action,  or  a  veriSed  petition  or  answer  in  a  special  proceeding. 

12.  A  warrant  of  attachment  againHt  protieriy  is  said  to  be 
"annulled",  when  the  action,  in  which  it  wus  granted,  abates  or 
ia  discontinued;  or  a  final  judgment,  rendered  itiurein  in  favor  of 
the  plaintiff,  is  full;  paid;  or  a  final  judgmeul  is  rendered  therein 
in  favor  of  the  defendant.  But,  in  the  case  last  siwcified,  a  stiiy 
of  proceedings  suspends  the  effect  of  the  annulment,  and  the  re- 
versal or  vacating  of  the  judgment  revives  Ihe  warrant. 

13.  The  term,  "  judgment  creditor  ",  signifies  the  person  who  in 
entitled  to  collect,  or  otherwise  enforce,  in  his  own  right,  a  juds- 
ment  for  a  sum  of  money,  or  directing  the  payment  of  a  sura  of 
money. 

14.  A  "  judgment  creditor's  action "  is  an  action  brought  at 
prescribed  in  article  first  of  tide  fourth  of  chapter  fifteenth  of  IhiK 
act,  or  any  other  action,  brought  by  a  judgment  creditor  to  aid 
the  collection  of  a  judgment  for  a  sum  of  money,  or  direetini-  the 
payment  of  s  sum  of  money. 

15.  [Repealed,  1802.  ch.  «77.] 

16.  A  "distinct  parcel"  of  real  property  is  a  part  of  the  pro[>- 
erty  wbicb  is  or  may  be  set  off  by  boundary  lines,  as  distinguished 
from  an  nndivided  share  or  interest  therein. 

17.  fRepealed,  180-2.  ch,  677.] 

18.  A  "  domestic  corporation  "  is  a  corporation  created  by  or 
onder  the  laws  of  the  State;  or  located  in  the  Stnte.  and  created 
by  or  under  the  laws  of  Ihe  United  States,  or  by  or  pursuant  to 
the  laws,  in  force  In  the  colony  of  New-York,  before  the  19th  day 
of  April,  in  the  year  177R.  Every  other  corporation  is  a  "  foreign 
corporation  ". 

19.  The  terms.  "  trial  juror  .  and  trinl  jury  ,  are  respectjyel.v 
equlyalent  to  the  terms,  "  petit  juror  ",  and  "  petit  jury  ",  as  nsed 


i 
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iu  the  constitutiOD  and  laws  of  the  State.  The  word,  "  notity  ", 
as  used,  with  respect  to  procuriDg  the  attendance  of  a  juror,  is 
equivalent  to  the  word,  "  summon ",  as  used  in  the  like  con- 
nection, in  the  same  constitution  and  laws. 

20.  The  word,  "  aclion  ",  rofcrti  to  a  dvi!  action;  the  word 
"  jadsment  ",  to  a  judBtnent  in  such  an  action;  the  term,  "  spedal 
proceeding",  to  a  civil  special  proteeding;  the  word,  "order",  tii 
an  order  made  in  stich  an  action  or  special  proceeding;  the  words. 
"  an  action  of  ejectment  ",  to  aB  action  to  recover  the  immediate 
possession  of  real  property. 

21-24.   (Repealed,  1882,  eh.  677.] 

L.  im.  cb.  4M.  la:  Co.  Proc,,  I  tH:  Id.,  t  M!;  M.,  ■  MB)  Id.,  I  Wg  U  UIS,  i*.  Ki 
JB.e.mHUBdin.W).  
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c,  33,t.  a  APPLICATION  OF  PHOV18ION8.        ^g  8344-4; 

TITLE  II. 
Provioiona  r^uUttiag- the  eSbct  and  application  ofthUoct. 

Src.  S344.  Sbort  till*  of  tbla  ict. 

KUO.  Hule  or  itrict  coDBtrunlon  Dot  npvltenlite  tbtreto. 

33M.  I-uniatim>^ni  of  cimm  uuii  muidHuviiiKii  ■  civatbi  therabj. 

SMT.  AvMllcatloii  uf  cerulD  portlou*  Uiei«u(    T«aul>ted  aDil  quallOod. 

SS4ft.  Id. ;  vrbta  ^natAintm  lo  be  nnOtr  former  BUtDUB. 


i  8344.  Skort  title  of  tkln  act. 

TIlia  act  c-uuEtitiites  a  purtioii  of  tlie  New  RctIbIud  of  tbu  Stat- 
ntea.  It  may  be  stjilpd,  in  any  act  ot  Ihf  legislature  or  proceeding 
in  a  court  of  justice,  or  wherever  it  is  otherwise  referred  to, 
"  The  Code  of  Civil  Procedure  ", 

L.   IBTe.   cb.  MO.  f  1. 

1  3S4B.  Rule  of  Btrtet  eonntraotlaa  not  BpplleBble  llierela. 

Tbe  rule  of  the  ciimnion  Inw,  Ihnt  a  Etntnte  in  dcrogetioa  ot  tbe 
common  law  is  Btrictljr  construed,  docs  not  apply  to  this  act. 

Co.  Proc,   I  4BT. 

i  8840.  PnnlBliineBt  of  erlnen  and  mlsdeDicilDOra  etealcA 
thereby. 

Where  it  ia  jireecribed,  in  a  provinion  of  Ihia  net,  that  a  person 
doing  or  omitting  to  do  any  act  ia  Kuilty  of  a  particulnr  crime,  or, 
geuerall}',  of  a  misdemeanor,  lie  shall  be  punished  therefor  in  the  j 
manner  and  to  the  extent,  prescribed  br  the  statutra  reinsinins  1 
narepeaied  aflei'  tbe  provision  in  ouestion  takes  effect,  for  tbe 
punishnicnt  of  the  crime  so  speciSed:  or  for  the  punishment  of  a 
misdemefluor,  tlie  puiiinhment  of  which  is  not  Bp{^:tiLlly  prescribed 
in  the  statute  defining  it. 

I  884T.  tABi'd,  ISttB.]  ApplloAtloB  at  nerlnln  portloDB 
thereof  rcKolated  ud  qOBlllled. 

The  application  and  effect  of  ci'rtnin  portions  of  this  act  are 
declared  and  recniated  ns  followKi  except  that,  where  a  particular 
Iprovislou,  ineliided  within  a  chapter  or  a  portion  of  a  chapter,  spf  d- 
■fied  in  a  subilivision  of  tliis  section,  exprpHsly  designatPB  the 
courts,  pcrfons.  or  proceedinRs.  affected  thereby,  that  provision  is 
deemed  excluded  from  the  application  and  effect,  prescrlljed  in  the 
BQbdivision: 

1.  In  chapter  second,  the  prisoners  referred  to  are  civil  prisoners 
only,  except  that  section   122,   and   arlielo  third  of  IHIe  s-^cond 

'  thereof,  apply  to  all  prisoners,  civil  or  criminal 

2,  In  chapter  third,  sections  S03,  .KH.  ?.()">.  and  306  apply  to  trial 
jurors  upon  the  trial  of  nn  indictment  or  other  criminnl  cause:  ns 
prescribed  in  subdivision  seventh  of  this  section,  with  respect  to 
the  application  of  titles  third  and  fourth  of  chapter  tenth,  and  afl 
■pedfled  In  tbe  n«t  two  sections. 
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3.  lu  tfliipliT  fifth,  SL-etiuns  446,  +40,  450,  454.  455.  and  458  lo 
4tiS,  l>o(h  Inclualve,  applj  to  iiu  uclioii  commeiici-ti,  in  niij  court 
ot  the  Stfttc,  on  or  nlier  tlip  first  day  of  ScptemlHT,  1S77. 

4.  [AmM,  1WW,J  The  rpmnlnder  of  ctnntpr  fifth,  and  the 
whole  of  chapter  sixth,  npply  oaiy  to  an  ftctiou  commenced,  on 
or  after  the  first  day  o(  September,  1877,  In  the  supreme  court, 
the  city  court  o(  the  ciiy  of  new  York,  or  n  county  court. 

!■.    18H>,   Ch,   946. 

5.  Chapter  seventh,  excluding  scclion  548,  and  articU-s  lirat  and 
second  of  title  fonrth  therpof,  npplies  only  to  nn  nction,  In  one 
of  the  courts  speciSeJ  in  Gubdivislon  fourth  of  this  se<^tion,  in 
which  an  appiicntion  for  nn  order  of  arrest,  an  injunction  order, 
or  a  warrnnt  of  atlnchment  nKalUEt  pnmerty,  Is  made,  on  or  after 
the  first  day  of  September,  1877.  Articles  first  ond  second  of  title 
fourth  of  that  chapter  apply  only  to  proceedings  taVen,  in  one  of 
those  courts,  on  or  after  that  date. 

\       fi.  [Am'd,  1«»2.]    Cliapler  eight  appiies  ouly  to  the  prooeedinjjtr 

■  talteu  on  or  after  the  first  day  ot  September,  1877,  in  an  action 

or  special  proceeding  in  one  of  the  eonrls  speeified  In  snbdiTlBion 

y^  fourth  of  this  section;  escept  thnt  Beelions  721,  72*J.  724  to  727, 

^  both  InctaaiTe,  and  817  to  nlil,  both  iiiclnsiye,  cpply  to  all  conrta 

"^     of  record;  aeetions  728,  720,  730,  7451.  787,  788,  810  lo  816,  both 

incIuBiTe,  and  82G,  to  proceedings,  taken  on  or  after  that  6ay,  in 

any  court  or  before  any  ofticw  or  body;  and  Bections  723,  7M,  78a, 

786,  789,  7»0,  and  825.  to  all  courts. 

7.  In  chapter  tenth,  titles  first,  second,  and  tilth,  and  article 
Beeond  of  title  fifdi,  npnly  only  to  proceedinRa  taken,  on  or  after 
the  first  day  ot  September,  1877,  in  one  of  the  courta  specified  in 
snbdiTision  fourth  of  this  section.  Titles  third  and  fourth,  and 
article  first  of  title  fifth,  ot  that  chapter  apply  only  to  jDtotb 
drawn  for,  and  jurieH  formed  at,  n  terra  ot  a  court,  comm«ncins 
not  less  than  twenly  days  after  the  first  day  of  May,  1877.    Sub- 

SJect  to  that  (Hialificafion,  they  apply  to  jotors  selected  nnder  the 
Btatnles,  remaining  unrepi-alcd  nfter  that  day,  and  the  lists  and 
'   haliota  prepared  accordingly:  until  new  Juror*  ore  Betected,  and 
•    new  lints  and  ballots  are  prepared,  as  prescribed  in  those  tltl^ 
f"    The  Bnme  portions  of  chapter  tenth,  MclodinK  article  (bird   of 


divided  into  two  or  more  jary  districts,  and  thi>  Heiectlng,  drawing. 
BiimmoninK,  or  attendance  of  jurors  from  the  particular  locality, 
or  the  different  jury  diEtricta,  is  rennlated.  Each  of  those  pro- 
risious  becomes  npiilienble  to  and  afreets  the  selecting,  drawing, 
notifying,  or  attendance  of  jurors,  as  prescribed  in  that  title,  in 
Hko  nmnner  as  it  applied  to  and  affected  tlie  statutes  preriooBlr 
in  force,  upon  the  name  subject.  So  much  of  the  provisiona  of 
title  fourth,  ns  rclntes  to  the  remission  or  enforcement  of  a  fine 
ImpoRcd  upon  a  trial  juior.  applies  to  a  fine  imposed  upon  a  grand 
juror,  as  prescriiied  in  the  BtatuteB  remaiaicg  unrepealed  after  the 
first  day  of  May,  1877, 

8.  In  chapter  eleienth,  articles  first  and  second  of  title  Orst,  and 
the  n  bole  of  title  third,  apply  only  to  proceedings  in  one  of  tlie 
conrts  specifieil  in  siilidivision  fourth  of  this  section,  taken  on  or 
after  the  first  day  of  September.  1877.  Bnt  where  an  action  tiaa 
been  commenced  in  eitlier  of  those  conrta,  before  tkat  date,  a 


c  it  t.  a  APPLICATION  OP  PRpViaiONa  g  834; 

Judgment  b;  ttefaalt  muat  lie  lukcn  tbenin,  an  iiroEcribeil  1)7  the 
Btatutea  in  force  on  the  tliirtj-first  day  ol  Augusl,  1*177. 

B.  Chapter  twelfth  does  not  nffect  the  Btntutca  rrinnluing  unre- 
pealed after  the  Srst  day  of  September,  1S77,  tonchlng  the  review 
of  prtK-eedingB  in  a  criminal  canse. 

10.  <-hapter  thirteenth  nppliea  only  to  an  execution  i^saed,  on  or 
after  the  first  day  of  Septemlier,  1877,  out  of  a  court  of  recoil, 
other  llian  an  execution  iBsued  out  of  such  a  court,  and  directed, 
pursuant  to  law,  to  a  constable  or  marahal;  and  to  snles  and  other 
liroeeeiliiigB,  by  virtue  of  an  execution  directnl  to  n  sheriff,  and 
(leUvered  to  him,  alter  that  date.  »ecUcius  IJIU  and  1414,  and 
sections  1417  to  1427,  both  inclusive,  apply  only  to  a  case  where 
such  au  execution  in  isiiued  out  of  oue  of  the  courts  specified  in 
sabdivision  fourili  of  this  tieciiou;  or  wlieic  a  wuriaut  of  attach- 
ment against  property  is  granttU  ou  or  af^cr  itiat  dato,  iu  au  ac- 
tion brought  iu  one  of  tbose  courts.  Title  third  of  that  chapter 
applies  only  to  nn  execution,  issued  upon  &  judgment  rendered  in 
one  of  tlioBB  courts. 

11,  lAm'ii,  1HU3.]  So  much  o£  chapters  fourteenth,  fifteenth, 
sixteenth,  BeveuteeuCh,  eiKhlceiith,  uincteetith  and  tweulieth,  as 
regulates  the  proceedings  to  be  taken  in  an  actiou  or  Bpeciul  pro- 
ceedinff.  and  the  eEFect  thereof,  applies  only,  to  au  action  or  a 
qtecial  proceeding  commenced  on  or  after  the  firat  day  of  Septem- 
ber, 18S0.  And  all  npiieals  talcen  from  any  order,  sentence,  de- 
cree or  determination  of  a  BurroBate's  court  made  or  entered  in 
such  court  on  or  after  the  firat  day  of  September,  ISSO,  !n  any 
mntfcr  or  proceedliiB  pendinc  or  undetermined  in  auch  court  on 
the  fint  day  of  September,  1880,  and  all  appeals  to  the  court  of 
appeals  from  any  order  or  judgment  of  the  supreme  coart  affirm- 
ing, reversing  or  modifying  any  such  order,  aentence,  decree  or 
determioBtion  of  a  BUrropate's  court  shall  l>e  tnken  and  perfi'Cted, 
heard  and  decided  in  conformity  lo  the  laws  nud  practice  regulat- 
in|r  appeals  from  orders,  aentences  and  decrees  of  surrogate'e 
court,  and  the  bearing  and  decision  thereof,  iu  force  in  this  state 
on  the  thirtieth  day  of  April,  1877,  and  all  appeals  from  any 
order,  sentence,  decree  or  determination  of  such  court  bronght  In  j 
conformity  thereto  since  tlio  Grft  day  of  Septeml)er.  1880,  arc  I 
hereby  declared  to  be  valid  and  effectual,  except  that  sections  1670  I 
to  1685,  both  inclusive,  apply  also  to  the  proceedings  therein  spec!-  l 
fled,  taken,  after  that  date,  in  an  action  theretofore  comroencfd, 
or  upon  n  judgment  theretofore  reniterrd.  and  section  10i4  apnlies 
to  a  notice  of  pendeney  of  action  theretofore  or  ihereaflcr  filed; 
secliouB  1880  to  1802,  both  Incluxlve,  do  uot  apply  to  an  action 
npon  nny  bond  therein  s|>ecifted.  where  an  order,  allowing  any  per- 
aon  to  nroaecute  the  bond  in  the  name  of  the  people,  has  been 
duly  milde  before  that  date  and  ia  then  In  force.  In  which  case 
future  actions  upon  the  Bame  bond  are  reftiilaled  by  the  laws  in 
force  on  the  dnv  l>efore  that  date,  notwllhBtnndlnit  the  repeal 
thereof:  sections  2181  to  2187.  both  inclnsiw,  211*7  to  2100.  both 
Indnaivp.  and  2213  to  2218.  both  inclusive,  apply  also  to  a  case 
where  a  diBchargc  is  thereafter  ){rauted,  aud  soctiona  '22^S  to  22,0, 
both  inclnsive,  apply  also  lo  trustees  therrlofore  or  iheeofter  ap- 
pniiited  in  pmcerdlnKs  taken  under  nny  strlnte  BU[>ers-ileii  by  the 
title  containing  those  seclionf:  sections  SS.'^  to  2!2(j5.  both  in- 
clusive, apply  also  where  a  fioal  detnnnlnntion  has  lieen  made 
before  the  first  d«y  of  Beplem'Tr.  ISSO.  in  proeeedit.f'i  t-ken 
nndPi  any  atatnte  superadded  bv  the  lltb  containlo"  tho*"  aectlcs, 
■nd  1f>  the  procens  Isaned  thereuimn:  aeetioos  2320  to  2344,  both 
Inchulve.  apply  also  to  proceedin^B  taken  before  that  dale,  under 
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tiny  Btntute  superspdpd  by  the  title  coDtHinins  thrm,  whether  ft 

commitlet!  Iin»  or  bus  uot  hevu  Hppoiuieii ;  seciiun  2o.iJ  upiJi™  alati 
to  erery  paymeut  or  UepoBlt  Ihereia  epec^ified  made  on  or  after 
the  first  duT  ol  September,  1880;  section  2T06,  eicirt  the  wcrde 
"  upon  the  hearing  before  the  BUirogate  "  applies  to  aettoD  there- 
tofore or  thereafter  eommonced  pursuant  lo  artiele  fecoad  of  titi  • 
three  of  chapter  fifteen;  and  ueetious  27118  to  28U1.  botli  iiiclusive, 
apply  qIeo  to  a  caee,  where  a.  decree  for  the  anle  or  other  disposi- 


12.  So  much  of  chapters  nineteenth  nnd  twrniieth.  as  relates  to 
the  jnriBdicticin  of  the  eeveral  conrts  therein  speelfied,  applies  only 
to  an  action  or  speciiii  proceediuft  commenced  on  or  after  the  first 
day  of  September,  1880. 

13.  Ill  ehnpter  twenty-first,  titles  first,  second,  nnd  third  apply 
only  to  an  action  fn  one  of  tlie  court!  «pecifled  in  subdivlsiou  fourth 
of  this  section. 

14.  {Addetl,  18B-1.]  The  dlaqilnllBcatl-.n  or  Jiiiors,  as  pror!  ?«] 
Ill  BOClion  elcveD  hundred  and  stxty-slx  of  this  act,  shall  apply  to 
all  conrts. 

t..   t8M,  Cb.  VB. 

I  S34S.  M.)  wbut  deemed  commcneenent  of  Bellon,  rt«. 
Where  a  proTlsion  of  this  act  is  made  uppKcnblc  by  the  Inst 
sectiou,  to  on  action  or  spcfiul  proeeediug  conimcneed  on  or  after 
a.  day  therein  specified,  if.  before  that  dale,  a  summons,  in  an 
action,  or  a  citation  issued  from  a  surrogate's  court,  has  been 
served  upon  one  or  wore,  but  not  upon  all,  of  the  persons  to  be 
served;  or  an  order  for  the  service  of  n  summons  ns  prescribed 
In  artiele  second  of  tide  first  of  chapter  fifth  of  this  act  has 
been  niadc;  or.  in  a  special  proceeding,  elsewbere  than  In  a  turro- 
(tnte's  eoui't,  tlio  petiliou  or  other  poptr,  upon  which  the  first  or- 
der, proeeKH,  or  other  mandate  may  be  made  or  Issued,  lias  not 
been  presented,  the  action  or  special  proceedliiff  is  not  deemed 
,    lo  have  tteen  commenced  within  the  meaning  of  that  aectloo. 

I    3349.    Id.t     whca     rrocredlnsH     to     be     nadcr     larmrr 

Where  any  provision  of  this  act  is  made  applicable  to  future 
proeeedings  in  an  action  or  special  proceeding,  the  proceeding* 
therein,  until  the  provision  In  question  becomes  applicable,  are 
governed  by,  and  must  be  conducted  aceording  to  the  laws  In 
force  on  the  day  before  the  provision  lakes  effect,  escept  aa  othei^ 
wise  prescribed  In  subdivision  seventh  of  the  last  section  but  one. 

I  3.-tRO.  Effect  of  Ibis  act,  upon  trial  Jmron  nnd  Jurlea. 
■■  erlnalnsil  CMuek 

A  jury,  for  the  trial  of  an  Indictment  or  other  criminal  c*nse, 
nt  a  term  of  n  court  of  reeoril.  commencing  on  or  after  the  twenty- 
first  day  of  Slay,  1877.  ninut  lie  procured  from  the  trial  Jnrora 
seteeled.  drawn,  and  notified,  ns  preseribrd  in  this  act,  far  the 
term  of  the  court  at  which  It  is  triable,  ineladinK  the  talesmen 
or  additional  Jnrors,  prwnrrd  es  prescri'^cd  therein;  and  the  same 
nniBt  be  tried  by  the  I'lirv  fo  formed.  But  the  stntotes  remnlnlnit 
unrepealed  nfterthe  first  day  of  September.  1S77.  flating  to  cbal- 
1cni-i^  nr  di»nunlifi  cat  ions  of  petit  jnmrs  In  a  erim'nnl  cauae,  or 
prescribing  the  cases  where  talesmen  or  addltioDal  petit  iorora 
9T2 


.  aa,  t.  3  EFKE(rT  Of  tUtS  ACT,  |§  sasi-fl* 

mist  be  sDmmoiioi]  In  n  criminal  caune,  romnin  uiinffi^i-tod  hy  th's 
let,  and  are  applicable  to  the  procpedinj^  liitit.-D  os  prescribed  iu 
ihta  Rft,  aud  to  the  trial  Jorors  tUerein  gpwitied. 

I  3SS1.  Id,|  vpoB  Brand  lavori  Bud  Juries. 
1*hla  net  doea  not  nftect  any  provisino  ol  tho  8tlItnt<^B,  remalnlitg 
unrepoalcd   after  the   first  day  ot   Bepteoiber,   1877,   relating  to 
graud  jurors  or  grand  juries' I'xcept  as  fullows: 

1.  A  fine  iaipoHed,  aftiT  tlio  first  dny  ot  September,  1877,  upon 
a  perflon  drairn  as  a  graud  juror,  and  duly  summoned  to  attend  a 
t«ria  ot  a  court  of  record  as  a  grand  juror,  as  ^)reBcribed  In  those 
statiitt.'A,  muBl  be  imposed  as  prescribed  in  article  fourth  of  title 
third  ot  chapter  teutb  of  this  act:  and  sMtions  1073  to  1077  of  this 
act,  both  inclusive,  apply  to  such  a  perHou,  as  it  he  had  bisen 
drawn,  aud  notified  to  attend  as  a  trial  juror. 

'2.  ^N  here  a  provlsiou  ol  those  atatutes  refers  to  the  liita  of 
petit  jurors,  tile  ballots  containing  their  uumes.  the  boi  or  l>oiea 
ill  which  those  bnllois  are  deposited  or  contained,  tlie  selecting, 
ilrawiiii:,  summoninK.  or  empanelliiiK  of  petit  jurors,  the  impositiou 
ot  a  fine  upon  a  petit  juror,  or  the  enforcement,  reduction,  or 
remission  tliereof,  it  is  deemed  to  refer  to  the  same  siibji-ct,  us 
provided  tor  iu  this  act,  in  like  manner  as  it  refers  to  those 
statu  tea. 

Sea  a  R.  8.  Ml.  4M.  H  lA-U  (S  Kdn.  MO.  MO):  1  R.  S.  T23.  |  18  13 
iSdm.  V*a). 

J  S30a.  Id.), upon  proceedinsB  inkea,  or  rlclila  scerned, 
ite.,  under  former  utadileB. 

Nothing  contained  in  any  proTisioQ  of  this  set.  other  than  In 
chapter  fourth,  renders  iDeffectual,  or  others  isc  impniis,  any  pro- 
ceeding in  an  action  or  n  special  proceediag,  hnd  or  taken,  pursu- 
ant to  law,  or  any  other  lanful  act  done,  or  right,  defence.or 
limltatiodl,  lawfully  accrued  or  establiahed.  before  the  provision 
in  question  takes  effect;  unleas  the  contrary  is  e3[>resBly  declared 
in  the  proTisiotl  In  question.  As  far  as  it  may  be  necesaary,  for 
the  purpose  of  avoiding  such  u  result,  or  carrying  into  effect  such 
a  proceeding  or  other  act,  or  enforcing  or  protecting  such  a  right, 
defence,  or  limitation,  the  statutes  in  force  on  the  day  bi'fore  the 
provision  talies  effect,  are  deemed  to  remain  in  force,  notwilh- 
stauding  the  repeal  thereof. 


ii.>»u>i  ut  uiic  u.  ■""■»  judges  to  hold  a  term,  made  pursuant  t_ 
the  dtnlutes  in  force  on  the  thirty-fir^t  day  of  Augusl,  1877,  until 
new  terms  are  appointed,  or  one  or  more  judges  are  new!y  desig- 
nated, ne  prescribed  in  this  act. 

I  ASM.  Id.)  upon  oOloers  and  oBcea. 

This  net  does  not  create  a  vacancy  In  nny  office  or  ernployment. 
dpsignaled  or  referre*!  (o  therein,  by  the  title  or  deacnptlon 
Ihcrenf,  contained  in  the  statutes  in  force  on  the  dny  before  the 
prnvlilon  referring  thereto  takes  effect,  or  by  nnolher  title  or  de- 
Reriptlnn:  nor  does  It  affect  nny  provisions  of  those  atntutea,  relat- 
\vr  («  the  nraennf.  or  the  time  or  the  mode  of  paynient.  of  the 
eorapfiKBtion  of  an  officer  or  employee,  so  designated  or  referred 
to,  who  Is  in  office  or  employed  on  Ihat  day:  ''"'^tPf  ' I"* *""«•.* 
the  tenure  ot  his  office  or  employment  is  not  preecntKU  in  this  act, 
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ho  inor  be  removpj  nt  pleasuio  lij'  (he  court,  ofEcer.  or  officen, 
au(buriz»cl  by  this  act  tu  aiHioiut  a  iiersoii  to  Oischarge  the  aama 
dutivD.  Until  he  is  remoTed,  or  bis  altice  or  pUcp  bccomi  a  ochrr- 
ivise  Tftcniit,  the  proTiatous  of  this  net  npply  to  him,  and  to  titp  Jif- 
rhnrfte  of  hia  dud^i.  The  court,  olflcer,  or  officers,  tintboriied  \>j 
this  act  to  appoint  a  person  to  an  office  or  employment,  may  from 
time  to  time  tumi  till  a  vacancy  tb^reiii. 

I  8SW.  [Aai-d,  188a.]  Wken  this  act  deemed  to  lutTe  bMa 
VBHed,  elo. 

For  the  nurpoBe  of  determining  the  efCect  of  the,dlfferent  pro- 
visions of  UiIh  net  with  respect  to  ench  other,  ihi-y  or.-  <Ji  eiueu  to 
have  been  enacted  simnltaneoualy.  For  the  pui^HMC  of  defermia- 
Idk  tbe  effect  of  this  act  upon  other  acts,  nntl  the  effect  of 
other  acts  upon  thiH  act,  chapters  fourteen  to  twenty-two  of  thta 
act,  both  inclusive^  are  deemed  to  have  bi'en  enacted  od  the  ilxtb 
day  of  January,  in  tbe  year  eighteen  hundred  and  elKbt}':  end 
all  acis  passed  after  the  last-menlinneil  date  are  to  have  the 
same  effect  as  it  they  were  passed  after  this  act 

I  asfiO.  When  tkia  «et  take*  eSeet. 

Subject  to  the  qua  II  Scat  Ions  contained  in  the  foreftolng  setAiotu 
of  this  title,  this  act  shall  take  effect  as  follown:  titles  third  and 
fourth,  and  article  first  of  title  flfth  of  chapter  tenth,  on  the  first 
day  of  January,  In  tbe  year  eighteen  hundred  and  eighty;  and 
thirteenth,  both  IncUiKive,  on  the  first  day  of  September,  in  the 
year  1877;  choillcrs  fourteenth  to  lT\ciiIv-firBt,  both  inclusive,  on 
the  first  day  of  September,  1880;  and  Ihia  cbnpter  Immedl.itely. 

This  net  shall  take  effect  immediately.  But  the  amendment 
.made  by  this  act  to  section  eiKfateen  hundred  nod  twrnty-iivci  aliall 
not  apply  when  letters  have  been  issued  to  one  or  mdve  executors 
or  administrators  before  this  act  inkcB  effect;  nor  shiill  any 
amepdment.  made  by  this  act,  invalidate  or  impair  tLe  effect  of 
any  proceeding  heretofore  taken. 
L.  I88I,  eb.  BBS.  |  t. 
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83011.  ProcecdIngB  Id  be  Uke 

■■  prwrlbod  lb  tMi  tttle. 

38IW.  Pellllon;    wh.t   lo   con 

8381.  NollCB  to  be  Biineied 

3302.  a«fTl«  g[  petition  BBCl 

notice,      ' 

88tta.  Appearance  0(  InfuDt. 

33U.  AppcHnDO!. 

3860.  ADBver:   wbat  to  nnt 

as«6.  VeFlBotloD  or  pelllloD 

or'  aniwer. 

S-Wl!  Nntin  D[  peDdepi?7  of  actloQ  to 


This  titl«  shall  be  bnown  at  the  condomnat[oD  law. 
I  S3S8.    [Ant'd,   ISOe.]    DeHBltloDB. 

The  term  "  person,"  when  nsed  herein.  inehideB  a  natural  per- 
■on  and  also  a  corporation,  Joiiit-atocl:  association,  the  state  and 
a  political  dirision  thereof,  anil  an;  eonimission,  board,  board  uf 
manneero  or  truRtocH  In  charge  or  having  control  of  any  of  ihe 
charitable  or  other  inadtutions  of  the  slal-;  the  term  "  real  prop- 
erty." auy  riftht,  Interest  or  easement  therein  or  appurtenances 
thereto;  and  the  term  "owner,"  all  persons  having  any  estate,, 
interest,  or  ensenient  in  the  property  lo  be  taken,  or  any  lien, 
eharee.  or  ineumbrnnce  thereon.  The  person  instituting  the  pio- 
ceedinea' shall  be  termed  the  plaintiff:  and  the  person  against 
whom  tbe  proceeding  is  broiiKht,  the  defendant. 

L.  IStW.  ch.  MB.    In  cffpi-I  Jllny  12.  ISM. 

I  3nse.  Praoeedlnsa  to  be  tekea  ■•  pFeaerlbed  Is  this 
title. 

Whenever  anv  person  is  anlhoHiml  in  nofialre  tille  to  real  pron- 
erly,  for  a  pnhlic  njif  l>y  pondemnnllon,  the  proceeilinir  for  that 
purpose  shall  be  taken  in  the  ninnner  preacribed  in  tbia  title. 
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I  8800.  Petition)  wkst  to  eoBtalo. 

The  proceeding  shall  be  lUBtituted  b;  Ibe  preBenfntion  ot  s  pe- 
tition by  the  plaintiff  to  the  inpreme  court,  setting  forth  the 
(olio wing  facts; 

1,  [Am'd,  ISfiO.]  His  name,  place  of  residencei  and  the  busi- 
ness in  which  eiigaf;i.>i] :  if  a  corporntion  or  joint-stock  association, 
irhether  foreign  or  domestic,  its  pciocipal  place  of  busineBB  nithin 
the  Htate,  the  niimcs  and  places  of  residence  of  its  principal 
officers,  and  of  ils  directors,  trustees  or  bonrd   of  munagera,   -- 


may  be,  and  the  object  or  pnrpoBC  of  its  incor|>oratloii 


__  __  a  political  divisiot  ..  — .   

places  of  r   ^idence  of  Its  principal  officers:  aud  if  the  state,  or 

any  comrnlsslon  or  board  of  mannjccrs  or  trustees  in  charge  or 
having  control  ot  any  of  the  chapitablc  or  other  inatitotionB  of 
the  state,  the  name,  place  of  residence  of  the  officer  acting  in  its 
or  their  behalf  in  the  proceedines. 

2.  A  specific  description  of  Hhe  property  to  he  condemned,  aod 
its  location,  by  metes  aud  lionn.lB.  witli  reasonable  certainly. 

3.  The  public  use  for  wliicli  llic  proiK'rty  is  rei)uire<l  and  a  con- 
cise Btntemeut  of  the  facts  showing  the  neccBBily  of  iia  ncquisiliun 
for  such  osc. 

4.  The  names  aud  places  of  residence  of  the  owuera  of  the  prop- 
erty; if  an  Infant,  the  name  and  place  of  residence  of  bis  general 
guardian,  if  he  haa  one;  it  not,  Uie  uiimc  and  place  of  residence 
of  the  person  with  whom  he  resides;  if  a  lunatic,  idiot,  6r  habitual 
drunkard,  the  name  and  place  of  residence  of  his  committee  or 
trustee,  if  he  has  one;  it  not,  the  name  and  place  of  residence  of 
the  person  with  whom  he  resides.  If  a  non-resident,  having  au 
agent  or  attorney  residing  in  the  state  authorized  to  coiilrnct  for 
the  sale  ot  the  property,  the  name  and  place  of  reeidence  of  inch 
agent  or  attorney;  if  the  name  or  place  ot  residence  of  any  owner 
cannot  after  diligent  inquiry  be  ascertaiaed,  it  may  be  so  stated 
with  a  specific  statement  of  the  extent  of  the  inquiry  which  hoa 

5.  That  the  plaintiff  has  been  tinabte  to  agree  wlt^  the  owner 
of  the  property  for  its  purchase,  and  the  reason  of  Bucb  inability. 

6.  The  xalue  ot  the  property  to  be  condemned. 

7.  A  Btatemect  that  it  is  the  intention  ot  the  plaintiff.  In  good 
faith,  to  complete  the  work  or  improvement,  for  which  the  prop- 
erty is  to  be  condemned;  and  that  all  the  preliminary  steps  re- 
quired by  law  have  been  taken  to  entitle  nim  to  institute  the 
proceeding. 

8.  A  demand  for  relief,  that  it  may  be  adjudged  that  the  pnbtle 
nse  requires  the  condemnation  of  the  real  property  described,  and 
that  the  plaintiff  is  eatitled  to  take  and  hold  such  property  for 
the  public  use  specified,  upon  making  compentiation  therefor,  and 
that  commisBiouers  of  appraisal  be  appointed  to  ascertain  the  com- 
pensation to  be  made  to  the  owners  for  the  property  bo  taken. 

L.  iwe.  n.  ess,    m  fSscc  mit  la.  iaa«. 

I  S861.  notice  to  be  Bimexed  to  petition)  aervlce  of. 

There  miint  he  annexed  to  the  petition  a  notice  of  the  time  and 
place  at  which  It  will  be  presented  to  a  spedal  t^rm  of  the  ni- 
preme  court,  held  In  the  jtidicini  district  where  the  property  or 
Fome  ivirtlon  of  It  is  Bitnnted.  and  a  copy  of  the  petition  and  uotlc« 
mnst  be  perved  npon  atl  the  owners  of  the  property  at  least  eight 
days  prior  to  its  presentation. 

•79 
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}  3S82.  Serrlce  of  petition  aad  notlae. 

SerTicv  of  the  petitiou  and  notice  mniit  bo  mode  in  the  sHine  mao- 
ner  ■■  tlic  serrlce  of  a  BummODS  ia  an  nctioa  in  the  supremi.'  court 
is  required  to  be  made,  and  ali  the  provisioDs  of  articlea  one  and 
two  of  title  one  of  cbajiter  live  of  this  act,  which  relate  to  the 
•ervice  ol  a  Hummons,  either  personally  or  in  any  other  way.  and 
the  mode  of  pioTing  aervlce,  Bhall  apply  to  the  •ervii.'e  of  the  peti- 
tion and  notice.  If  the  defendant  una  an  sicent  or  attorney  re- 
aiding  in  this  Binte,  authorized  to  contract  for  the  sale  of  the  reai 
property  dcacritied  in  the  petition,  aervice  upon  xuch  agent  or  at- 
torney will  be  sufficient  service  upon  such  dePeudaiit.  In  cote  the 
defendant  is  uu  infant  of  the  age  ot  fourteun  yean  or  upward^  a 
copy  of  the  petition  and  notice  ahatl  nlao  t>e  served  upon  hlB 
general  guardian,  if  be  has  one;  if  not,  upon  the  person  v/itb 
whom  be  resides. 

I  8808.  AppearaBce  of  iBfaat,  Idiot,  lunatic  or  liBbllnnI 
dmhnrd. 

If  a  ileteudant  ia  an  infant,  idiot,  lunnttc  or  hubituni  druiikanl. 
it  shnll  be  the  duty  of  his  Rcneral  guardian,  cniiin.itlei'  or  iniatcf, 
It  be  has  one,  to  appear  for  him  upon  Che  presentation  of  the 
petition  and  attend  to  hia  Interests^  and  in  case  he  hns  doqc  or 
m  case  his  k^ic^'  cunrdi.in,  committee  or  trusted'  fnila  to  appear 
for  him,  the  court  ahnll,  upon  the  prcscntnli'in  of  the  petiiion  nii.l 
notice,  with  proof  ot  servic*.  wilbont  turtber  notice,  appoint  ft 
guardian  ad  litem  tor  such  defendant,  whose  duty  it  shall  be  to 
appear  for  him  and  attend  to  hia  intpreala  in  the  proceeding,  and, 
if  deemed  necessary  to  protect  Jiis  rifthta,  the  eourt  moy  require 
a  general  guardian,  committee  or  tmntee,  or  a  Kuardian  nd  fitem 
1o  give  security  in  each  Mum  and  with  such  nuretles  ns  the  court 
may  approve.  It  a  aerriee  other  than  iMTnonal  hns  been  mnde 
npon  any  defendant,  and  he  does  not  nppi'ar  upon  (he  presentation 
of  the  petition,  the  court  shall  appoint  some  competent  attorney 
lo  appear  ti>r  li)m  and  attend  to  nl»  Interexts  In  the  proceeding. 

I  8304.  AppMtranee. 

The  provisions  ot  law  and  of  the  rnles  and  practice  ot  the  court, 
relating  to  the  appearance  of  pnrtiea  in  person  or  by  atlomey  in 
Rf:tluns  in  the  supreme  court,  ahull  applv  to  the  proceediiijr  from 
■nd  utter  the  pervice  of  the  petition,  find  nil  anlKeqnciit  orders, 
notices  and  papers  may  be  served  upon  the  attorney  appeariog  and 
upon  a  guT-diaii  ad  litem  in  Ihe  same  manner  and  with  the  aaiO'- 
effect  as  the  service  ot  papers  in  au  action  in  the  sopreme  court 
may  be  made. 

ISSSu.  Ansvreri  what  to  eontnl*. 

Upon  prenentation  of  the  petition  and  notice  with  proof  of  ner- 
Tice  thereof,  an  owner  of  the  property  ma.v  appear  and  inter- 
pose an  answer,  which  must  contain  a  general  or  specific  denial 
of  each  material  allegation  of  the  petlfioii  controverted  by  him. 
or  ot  any  knowle<ige  or  information  thereof  nulBcient  to  fonn  a 
belief,  or  a  Htntement  of  new  matter  couFtituting  a  rtefenre  to 
the  prncec^ling, 

■  Sa0«.  VeriavBllOB   ot  prtltlan    or   BnniTer. 

.V  petition  or  answer  niiist  K-  verllied,  auii  the  pnivi»iiJiis  "t 
this  act  n-lating  to  the  form  and  eontents  of  the  verificalinii  i.f 

KeadingH  in  courts  ot  record,   and  the  iiersons  by  wlioiii   it  may 
'  made,  shall  apply  to  the  verification. 

m  9TT 


Ht  rh< 
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I33W7.   Trial   or  lnflHicii. 

The  court  sball  Iry  Any  iniue  raiseii  by  the  p«titiou  Dud  aiwwer 
at  such  tiiue  and  place  as  it  may  direct,  or  it  may  order  the  aamt> 
to  be  referred  to  a  referee  to  liear  aad  determiue.  udiI  upon  sucb 
trial  the  court  or  referee  shall  file  a  deciainn  in  writing,  or  delivor 
the  same  to  the  attorney  for  the  prcTaillnK  imrty,  v-ltliin  tirenty 
dnys  after  the  'final  an^iaslon  of  the  prooCa  and  alleRations  of 
the  porties.  and  the  provuikiDs  of  thin  act  rplatinit  to  the  form 
nnd  I'onti'utfi  of  deeisiiinii  upon  the  trial  nf  iwues  itt  fuct  hy  Ihi- 
i-flurt  or  a  referee,  and  to  niakinK  and  tillne  exceptlonii  thereto, 
and  the  mfihinK  and  neltlement  of  a  cnBe  for  the  review  theriiif 
upon  appeal,  and  to  the  proeerdinin  which  may  tie  .hat)  in  eatw 
Hni-h  deeinion  in  not  filed  or  delivered  within  the  tfnie  herein  re- 
quired, and  to  the  powers  of  the  eonrt  and  referee  upon  aueh 
trial.  Hhalt  lie  applicable  tn  n  trial  and  dei-iflion  under  the  titk-. 


II  apply  to  proceedinKS  had  il 

!3»«tt.  [Am'il.    I^es-I    JndKDieiilt    coatii    ttHpd    to    dcfend- 

Jiidcnient  shall  be  entered  mirsuaul  to  Ihe  iiire<-(ion  of  the 
tirt  or  referee  in  Ihe  decision  nied.  If  in  favor  of  the  defendaiil. 
shall  be  dismlsxed,  with  coxta  lo  be  taxed  by  the  clerk, 
•  rates  na  are  allowed,  of  couriie,  to  a  dete&daut  pre- 
yailing  In  an  action  in  the  Riiprcine  court,  ineludine  the  allowancea 
for  proceedings  before  and  after  liotice  of  iriol.  If  the  decisloo  la 
in  favor  of  the  plniniiff.  or  if  no  answer  has  been  inlerpoied  and 
it  appears  from  the  petition  that  he  ie  enlilled  to  the  relief  d^ 
manded,  judgmeat  snail  be  entered,  adjudging  that  the  con- 
demnation of  the  real  property  described  ix  necegtary  tor  the 
public  use.  and  that  the  plaintlR  is  entitled  to  take  and  hold  the 
property  for  the  public  use  specified,  upon  making  compensation 
therefor,  and  the  court  shall  lhereut>ou  appoint  three  disinter- 
ested and  competent  freeholders,  reaidenta  of  the  judicial  dis- 
trict embracing  the  county  where  Ihe  ri'ni  properly  or  some  part 
of  it  is  sitnated,  or  of  some  county  adjoining  sucb  judicial  dis- 
trict, commissioners  to  ascertain  the  compennnlion  to  be  made 
to  the  owners  for  the  proiierly  to  he  taken  for  the  public  oac 
specified,  and  fix  the  time  and  place  for  the  first  meeting  of  the 
coQimlsBioners.  Provided,  however,  that  in  any  snch  proceeding 
instilnlcd  within  the  first  or  second  judicial  district,  such  com 
misaionors  shall  he  residents  of  Ihe  county  where  the  real  prop- 
erty, or  some  part  of  it.  Is  sitnnted.  or  of  some  adjoining  county. 
If  a  trial  has  been  had.  at  lenst  eight  dnys'  notice  of  such  ap- 
pointment must  be  given  lo  nil  the  defendnnts  who  have  appeared. 
The  parties  may  waive,  in  writing,  the  proviniiins  of  this  seclion 
.ns  to  Iho  residence  of  the  commi»«ioners.  nnd  In  that  case  they 
may  be  residents  of  an.v  coiint.v  in  the  State.  Where  owner*  of 
separate  properties  nre  joined  in  the  same  proceeiliug,  or  aepn- 
rote  properlleH  of  the  ssme  owner  are  to  l>e  condemned,  more 
than  one  set  of  com m is)' loners  may  he  appointed. 
L.  1B».  fh.  S30. 

The  <-i,mui 
oath  of  oIlicL.    __   . 
oaths  to  witncKseH:  a  miijority  ■.(  Uiem  may  adjourn  the  proceeding 
before   them,  from  time  to  time  in   their  discretion.    When 
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tlior  nieot.  except  b3'  nppoinlment  of  the  court  nr  pursnaut  to 
adjoarnnieiit,  they  shnll  rnit»e  nt  least  ei{!;ht  daya'  notice  of  Bnch 
ineetius  to  be  jflven  to  the  defendants  who  have  appeared,  or  their 
iiReiitH  or  Rttomeys.  They  ahnli  view  the  premises  described  in 
the  petition,  and  heiir  the  proof  and  HllegationB  of  the  iinrtics,  and 
reduce  the  testimony  takefi  1^  them,  if  any.  to  writing,  and  after 
tbe  tewtiraony  in  ench  oaae  1»  dosed,  they,  or  a  majoVity  of  Uiem, 
all  being  present,  eliall,  without  nniieceflaary  delay  aacertaiii  and 
determine  the  com  lien  satton  wbii-h  ouftht  justly  to  be  made  by 
the  plaintiff  to  the  owners  of  the  property  apprulned  by  them; 
and.  111  fiTinit  the  amonnt  of  Bueh  compensation,  they  shall  not 
make  any  nllowanee  or  deduction  oa  aeeotmt  of  any  real  or  sup- 
posed benefits  which  the' owners  may  derive  from  the  pubii<^  use 
for  which  the  property  is  to  be  taken,  or  the  conatructlou  of  any 
propowvl  improvement  connected  with  anch  jrahlic  use.  But  In 
cnF<e  the  plaintiff  is  a  railroad  corporation  and  such  real  prupeyty 
shall  belong  to  any  other  railroad  conioration,  the  commisBlonera 
on  fixine  the  amount  of  such  coniitensation,  shalt  fix  the  same  at 
its  fair  value  for  railroad  purposes.  They  shall  malie  a  report 
of  their  proeeedinga  to  the  supreme  court  with  the  minutes  of  the 


testimony  taken  by  them,  if  any;  and  they  shall  each  he  entitled  ti 


,.jc  dollars  for  services  for  every  day  they,  are  acttially  enRaged  I 
In  the  performance  of  their  duties,  and  their  necesanry  expenses, 
to  be  paid  by  the  plaintiff;  provided,  that  In  proceediDgs  within 
the  counties  of  New  York  and  Kings  snch  commisxionem  shall 
be  entitled  to  such  additional  compensation  not  exeeediuK  twenty- 
five  dollars  for  every  snch  day,  as  may  be  awarded  by  the  court. 
L.ime,cb.su.   Ineffectsavt. I, lue. 

i  3371.    VonflrinBtloB     or    aeltliiB    Antdc    repoPti    deposit 

h _. 

where  the  property  or  some  part  of  it  is  situated,  upon  i 
to  the  other  parties  who  have  appeared,  and  upon  Buch  motion, 
the  court  may  confirm  the  report,  or  may  sol  it  aside  for  irregu- 
larity, or  for  error  of  law  in  tlie  proceedings  before  the  commis- 
sioners, or  upon  the  ground  that  the  award  is  eicessive  or  in- 
sufficient. It  the  report  ia  set  aside,  the  court  may  direct  a  re- 
benrinB  before  the  same  commisaionera,  or  may  appoint  new 
commissioners  for  that  purpose,  and  the  proceedings  naon  auch 
rehearing  shall  be  conducted  in  the  manner  prcBcribeil  tor  tbe 
original  hearing,  and  the  same  proceedings  shall  be  hud  for  the 
confirmalion  of  the  second  report,  as  are  herein  prescribed  for  the 
conHrmatior)  of  the  first  report.  If  the  report  la  coiifirmeil,  the 
conrt  shall  enter  a  final  order  in  the  proceeding,  directing  that 
conijicnsation  sbail  be  made  to  the  owners  of  tbe  property,  puc- 
Btrant  to  (he  determination  of  the  commissioners,  and  that  upon  - 
payment  of  snch  com:)eDaation,  the  plaintiff  shall  be  entitled  to 
enter  into  the  possession  of  the  property  condemuiKl,  end  tukc 
and  hold  it  for  the  public  nse  sjiecitied  in  the  Judgment.  Uepotdt 
of  the  money  to  the  credit  of,  or  payable  to  tbe  order  of  the 
owner,  pursuant  to  the  direction  of  the  court,  shall  be  deemed 
a  payment  within   the  provisions  of  this  title. 

{  9I3T3.  OMer  to  pnrobiiar )  costsi  ai(dltlaiui.I  sIIoirnBce. 

In  all  eases  ivliere  the  owner  ix  a  resident  and  not  nndev  IPBiil 
disability  to  convey  liile  to  real  property  the  plaiiiliff,  before 
service  o(  his  petition  and  notice,  may  make  n  written  offer  to 
pnrchaee  the  property  at  a  siM-cified  price,  which  mnat  within  ten 
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dnyi  tberenfter  be  filed  In  the  office  oC  the  clerfa  of  the  couDty 
where  the  property  is  situated;  and  wliict  canaot  be  giren  in 
evideuce  lielure  (he  commiEHioDers,  or  considori^d  bs  them.  The 
owner  mo;  at  the  time  of  the  preaentution  of  the  petiCiuD,  or  at 
«a^  time  previoimly,  serve  notiee  in  wriliug  o(  the  ncccplaoce  of 
phiiatiS'H  ofier,  and  thereapuu  the  plaintiff  may,  upon  filing  the 
petitloa,  with  proof  of  tlie  oiakiug  of  the  ofEer  and  ita  accepiaace, 
enter  an  order  that  upon  payment  of  the  comDeiisaliuu  agreed 
upon,  he  may  enter  iuto  posBtssion  of  the  real  property  de»cribbd  In 
the  petition,  aud  take  and  hold  it  for  the  public  use  therein  apeci- 
fled.  If  the  offer  )%  not  accepted,  and  the  camtieusntloii  aiTBJded 
liy  the  commiBBioiierB  does  not  exceed  the  amouut  of  the  offer  witb 
interest  from  the  time  it  waa  made,  no  cobIb  shall  be  allowed  to 
either  purty.  If  the  compensation  awarded  shnll  exceed  the 
atnotiut  of  the  offer  with  interest  from  the  time  it  was  made,  or  If 
no  offer  wan,  uude,  the  court  shall,  in  the  tiual  onlt^r,  direi't  that 
the  defendant  vecover  of  the  plaintiff  the  costs  of  the  proceeding, 
to  be  taxed  by  the  clerk  at  the  same  rale  hb  is  allowed,  of  course, 
to  the  deleudant  when  be  is  the  prevailiug  party  in  an  action  In 
the  supreme  court,  lucludiag  the  allowaneea  tor  proceedings,  be- 
fore and  after  notiee  of  trial,  and  the  court  may  nlso  grant  an 
additional  allowance  of  costs,  not  exceeding  live  per  centum  iipou 
the  amount  awurded!  The  court  shall  nlBo  direct  in  the  mial 
order  what  sum  gholl  be  paid  to  the  general  or  spi?cial  guardian, 
or  committee  or  trustee  of  an  infant,  idiot,  Uiuaiie  or  habitual 
drunkard,  or  to  a&  attorney  appointed  by  the  court  to  attend  to 
the  interests  of  any  defendant  upon  whom  other  than  personal 
serTice  of  the  petition  and  notice  may  have  been  made,  and  who 
has  not  appeared,  for  costs,  expenses  and  counsel  fees,  and  by 
whom  or  ont  of  what  fund  the  same  shall  be  paid.  If  a  trial 
baa  been  had,  and  all  the  iBBues  determined  in  favor  of  th« 
plaintiff,  costs  of  the  trial  shall  not  be  allowed  to  the  deC^ndan^ 
but  the  plaintiff  shall  recover  of  any  defendant  answering  the 
costs  of  such  trial  caused  by  the  internosition  of  the  unsaccesatnl 
defence,  to  be  taxed  by  the  clerk  at  the  same  rate  as  Is  allowed 
to  the  prevailing  party  for  the  trial  of  an  action  In  the  Bnpreme 


.     ^  ig,  and  (he  amotint  directed 

to  be  paid,  either  as  compensation  to  the  owners,  or  for  the  eoata 
or  eipenspB  of  the  proceeding,  shall  lie  dtjckeled  aa  a,  jndgment 
against  the  person  who  is  directed  to  pay  the  same,  and  It  ahall 
have  nil  the  force  and  effect  of  a  money  judgment  in  an  action 
In  the.  a  u  pre  me  court,  and  collection  thereof  may  be  enforced  by 
execution  and  by  the  same  [iroeeedings  as  judgments  for  the 
reco'ery  of  motley  in  the  sunreme  conrt  may  be  enforced  under 
the  provisions  of  this  act.  When  payment  of  the  compensation 
awarded,  and  costs  of  the  proceeding,  if  any,  has  been  made,  as 
directed  in  the  final  order,  and  a  certified  copy  of  such  order  haa 
been  served  upon  the  owner,  he  Bliall,  upofl  demand  of  the  plain- 
tiff, deliver  possession  Ibereof  to  him.  nn4  in  ease  possessimi 
is  not  delivered  when  demanded,  the  plaintiff  may  apply  to 
the  court  without  notice,  unless  the  conrt  shall  require  notice 
to  be  given,  upon  proof  of  such  payment  and  of  Kerviee  o(  the 
copy  order,  and  of  the  demand  and  non-compliance  tberewltli,  tor 
mo 
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a  writ  of  asalstance,  and  the  conrt  shall  therettaon  cause  sncb 
writ  to  be  issned,  which  Bhnll  be  eiecnted  io  the  same  maniwr 
as  when  Issued  in  other  (^ses  for  the  delivery  of  poitiesBion  of 
real  property. 

I  S374.  [Am'd,  1894.)  AbBMdanmeBt  ud  diBC«atlBaane« 
«(  procecdtna. 

Upon  the  application  of  the  plaintiff  to  be  made  at  any  time 
after  the  presentation  of  the  petltioQ  and  before  the  expiratlpD 
of  thirty  dnya  after  the  entry  of  the  final  order,  upon  eight  days' 
iioUoe  of  motion  to  all  other  parties  to  the  proceeding  who  have 
appeared  therein  or  upon  an  ortler  to  ahow  cause,  the  c  .urt  may, 
in  its  diecretioD,  and  for  good  cause  alion'n,  anthorizc  and  direct 
the  abandonment  and  diseontin nance  of  the  proceeding,  npoo 
pflyment  of  the  fees  and  expenseH,  if  any,  of  the  commissioners, 
and  the  costs  and  expenses  directed  to  be  paid  in  such  final  order, 
it  such  final  order  shall  have  been  entered,  and  upon  such  other 
terms  and  conditions  as  the  court  mny  prescribe;  and  upon  the 
entry  of  the  order  granting  such  applieatiou  nnd  upon  compliance 
with  the  terms  and  conditions  therein  prescribed,  payment  of  the 
amount  avrarded  for  compensation,  if  mich  comiiensation  sbaU 
have  been  theretofore  awarded,  shall  not  be  enforced,  bnt  in 
Buch  caxe,  if  aucb  abandonment  nnd  disconlinimnce  of  the  pro- 
ceeding be  directed  upon  the  application  of  the  plaintiff,  the  order 
granting  such  application,  if  perniltling  a  renewal  of  snch  pro- 
ceedings, shall  provide  tbut  proceedings  to  acquire  title  to  Boch 
lands  or  any  part  thereof  shall  not  be  renewed  by  the  plaintiff 
without  a  tender  or  deposit  in  conrt  of  the  amonnt  of  the  award 
end  interMt  thereon. 

L.  isai,  ch.  «7B. 

1  33TS.  [An'd,  188S.)    Appeal  from  flaal  vrdcvat  atar. 

Appeal  raay  be  taken  to  the  appellate  division  of  the  supreme 
court  from  the  final  order,  within  the  time  provided  for  ap9«its 
from  ccders  by  title  four  of  chapter  twelve  of  this  net:  and  all 
the  provisions  of  such  chapter  relating  to  appeals  to  the  appellate 
divisiitn  of  the  supreme  court  from  orders,  of  the  special  term 
shall  apply  to  such  appeals.  Such  apieal  will  bring  up  for  review 
all  the  proceedings  snhiiequent  to  the  judgment,  but  the  judgment 
and  proceedings  antecedent  thereto  moy  be  retiewed  on  such 
appeal.  If  the  appellant  states  in  his  notice  that  the  aame  will  be 
brouftht  up  for  review,  nnd  exeeptiona  shall  have  been  filed  to 
the  decision  of  the  conrt  or  the  referee,  and  a  case  or  a  case 
and  exception)!  shall  have  been  made,  settled  and  allowed,  as 
reqolred  by  the  provietoDs  of  this  act,  for  the  review  of  the  trial 
of  actions  in  the  supreme  conrt  without  n  Jnry.  The  proceed- 
ings of  the  ninlnfiff  shall  not  be  stayed  upon  such  an  appeal, 
except  by  order  of  the  court,  upon  notice  to  him.  and  the  appeal 
rfinll  not  affect  his  poBaession  of  the  property  talten,  and  the  ap- 
peal of  n  defendant  shall  not  he  heard  except  on  bia  Btipnlation 
not  to  disturb  such  pos session. 

I,.   ISOG,  Ch.   040. 

I  SSTO.  [Am'd,  ISes.]    Appeal  from  Indsnent  by  plalatlff. 

If  n  trial  has  been  bad  nnd  judgment  entered  in  favor  of  the 

defendant,   the  plaintiff  may   appenl   therefrom   to'the  appellate 

division  of  the  supreme  court  within  the  time  provided  for  ap' 

peals  from  judgments  by  title  four  of  chapter  twelve  of  this  art, 

SSI 
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and  all  iLe  prcTisIons  of  said  chapter  relating  to  appeals  from 
judiiiueuta  sLall  apply  to  sucb  apptals:  aad  on  the  heuriux  ot  tbe 
appeal  Uie  aliitvllule  diviHiou  muy  ullirm,  ctveriH:  or  mudilf  tUe 
judsineut.  and  iu  t.-iiBe.af  rereraul  uiay  grant  a  new  trial,  or 
direct  tliut  judgmeut  lj«>  euter<Kl  iu  Cavor  ol  the  plainliS.    It  the 

i'udgiDent  ie  aHiinicd,  coata  HhuU  be  allowed  to  the  reiiuoiideiu,  but 
t  reverHtd  or  uioditied,  no  coete  of  the  appeal  sliall  be  allowed 
to  either  part]-. 
L.  ibsa.  cb.  MO. 

I  3377.  WhSB  ceaaral  temi  bi«7  direct  »  »ew  Bpmwlaal. 
Ou  the  h^ariug  of  the  appeal  fnom  the  Bnal  order  the  court  may 
direct  a  new  jippruisnl  before  the  aauie  or  new  commiBBioners. 
iu  its  diBcretiou,  and  the  report  of  such  conmiisBiouers  shall  be 
final  aiid  couclueivt?  upon  all  parties  iuterested.  If  the  amoUDt 
of  tbe  compeOHatiou  to  be  paid  is  iuLTeaecd.  b;  the  laet  report, 
,  tbe  differeuL-c  ahall  be  a  lien  upon  tlie  land  appraised,  and  shall 
be  paid  to  tbe  paiiiee  entitled  to  the  emue,  or  xbiill  be  deposited 
as  the  court  shall  direct;  and  if  tbe  auount  is  diniiuished,  tbe 
difference  shall  be  refunded  to  tbe  plaintiff  b;  the  part;  to  whom 
the  same  may  bave  bi«n  paid,  and  judgment  therefor  may  be 
readered  by  the  court,  ou  the  HtitiK  of  tbe  last  report,  against  the 
parties  liable  lo  pay  tbe  snme. 

t  3ST8.  ConOletlnK  clnlBniBta. 

If  there  are  adverse  and  conflicting  claimants  to  tbe  monej, 
or  any  part  of  il.  to  lie  piiid  us  cortipeusalion  for  the  property 
taken,  tne  court  may  direct  tbe  iiiuuey  to  be  paid  into  the  court 
by  the  plaintiff,  and  may  d('lt>miine  who  is  eutilled  lo  tbe  same, 
uud  direct  to  n'hum  the  some  shall  lie  paid,  and  may,  in  Its  dis- 
cretion, order  a  referimce  lo  ascertain  the  facts  on  wbicb  aiich 
detenu iiukt Ion  and  direction  are  to  be  made. 

I  S3TV.  [Ak'4,  IMNK]  PsPtT  1»  pMseutan  aamr  Btar  «N 
ClvlBK   Miciipiir. 

At  any  Magv  of  the  proceeding  tbe  court  inaj  anthorize  the 
plaintiff,' if  in  poBSciyiion  of  tbe  property  sought  to  be  condemned, 
to  continue  1)1  pusseiiHion,  and  may  stay  all  actions  or  pruceed- 
ings  aitainst  bim  on  acconnt  thereof,  upon  giring  Hecurity,  or 
■leponitiiig  sucb  sum  of  money  as  tbe  court  may  direct  to  Im> 
held  as  Hecurity  for  tbe  payment  of  the  compensation  which 
may  be  flnnlly  awarded  to  (be  owner  therefor  and  tbe  costs  of 
the'  prnct-edings,  and  in  every  such  case  tbe  owner  may  con- 
duct the  proceeding  to  a  conclusion,  it  tbe  plaintiff  delays  or 
neRleitti  to  proKcciite  the  same.  When  the  final  award  to  any 
owner  in  Iphh  than  fittv  dollar!'.  In  proreedingH  to  condemn  a  rl^t 
of  way,  for  telephone  or  tclccraph  polea  and  wirM.  the  allow- 
ance of  itifts.  if  anv,  and  tbe  nmmint  thereof  not  exceeding 
that  preacribrd  by  statute,  shnll  he  In  thp  discretion  of  the 
court  in  ony  action  or  procecdiuir  that  mny  have  been  or  may 
hereafter  be  Htayefl,  if  the  telephone  or  telegraph  poles  and 
wires,  in  snth  (icllon  or  procoeiiing  so  irtayed^  shaii^^ave  been 
erected  for  more   than   three   years  prior  to 

L.l««^eh.-r;i.   In  eff«ct  Sept.  1,1900. 


D,g,t,ioflb,GoogIe 
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I  3iWO.  TeBiporary  *aiiaaiwl«n  pendiaff  pp*eecdlBir>. 

When  ail  answer  to  the  petition  lias  been  interpoRod,  and  it 
opp^ara  to  thp  BatiRfaetion  of  the  court  that  the  public  intereatH 
nrOl  be  prejudiced  by  dela.v,  it  may  direct  that  the  plaintiff  be 
pennitteil  to  enter  limnediatfly  upon  the  real  proiiertj-  to  hf 
taken,  and  devote  it  temporarily  to  the  public  uce  epeeitted  la 
the  petition,  upon  depositing  with  the  court  the  auiu  utatetl  in  the 
anitwer  as  the  value  of  the  proiH-rtr.  and  which  sum  ahall  bv 
ap|>lied,  so  fur  as  it  may  be  ntH-esRary  for  that  purpoae,  to  the 
paymeDt  of  the  award  that  may  be  made,  and  thq  coKta  and 
eipenaeH  of  the  proceed  in ){.  and  the  residue,  if  any.  returned  to 
the  plaintiff,  and.  In  cane  the  petition  ahould  be  disniliMed.  or  no 
awiird  should  be  made,  or  the  proceediogn  Hbould  be  abandouHl 
by  the  plaintilf.  the  court  ahall  direct  that  the  money  ao  deposited. 
HO  far  as  it  may  he  ni'i-eiisary,  shall  be  appliwi  to  the  piiyment 
of  any  damaxes  which  the  defendant  may  nave  auataiued  by  such 
eotrr  upuQ  Hud  use  of  bis  proiierty,  and  his  ew(t)>  nod  expenneit 
of  the  proceedyig,  auch  damages  to  be  ascertained  by  the  court, 
or  a  referee  to  be  uppninted  for  that  pnrpnse.  and  if  the  Kiim  fui 
dopoaited  shall  be  inaulflcienl  to  pay  such  damaKex.  and  ail  costs 
and  expenses  awariled  to  the  defendant,  indgmenE  ahall  be  eutereil 
against  the  plaintiff  for  the  deticjency,  lo  be  enforced  and  col- 
lected in  the  same  manner  as  a  judgment  in  the  supreme  court: 
and  the  poaaesiiion  of  the  property  shall  be  restored  to  the  de- 
fendant. 

I  a3fn.  Notlee  of  pendener  of  apllan  to  fe«  Med. 

Upon  service  of  the  petition,  or  nt  any  time  afterwards  before 
tlK"  entry  of  the  final  order,  the  plaintiff  may  Ble  in  the  clerk's 
ufflee  of  each  county  where  anv  part  of  the  prnpcrt.v  Is  situated, 


of  the  parties  and  the  ikhjcct  of  Ihe  procecdinK,  and  contniniuK 
a  brief  description  of  the  property  nifected  tnerehy,  and  from 
Ihe  time  of  filing,  such  notice  shall  be  constructive  notice  to  a 
purchaser,  or  inciimbrniicer  of  the  property  affected  thereby,  from 
or  against  a  defendant  with  respect  to  whom  the  notice  in 
directed  to  be  indexed,  as  herein  prescribed,  and  a  person  whose 
^■onvevauce  or  Incumbraucc  Is  wubBiiiuently  eiecutei'  ~  -"■ 
qiiently  rcconled.  in  bound  liy  nil  proceedings  taken 
ceeding  after  the  filing  of  the  notice,  to  Ihe  same  e:i.ii-iii  nn  n 
ho  was  a  party  thereto.  The  ci>nnly  clerk  niUMt  inimedfately 
record  auch  notice  whi^n  filed  in  the  book  In  bis  office  kept  for 
the  pnriwse  of  reconling  notices  of  pendency  of  actions,  and 
index  it  to  the  name  ofcach  di>fendant  succiflcd  In  the  direction 
appended  at  the  foot  of  the  notice,  and  subscribed  by  Ihe  plaintifF 
or  his  attorney. 

i  3.t82.  Power  of  court  lo  make  neceasury  orders. 

In  proiecd'iifts  under  this  title,  where  the  luode  or  manner  of 
conducting  all  or  any  of  tile  priH-eeililigs  tli  rein  is  not  expresslv 
provided  for  liy  law,  the  court  before  whom  snch  urocee<lings 
may  be  pending,  shall  have  the  iHiw'er  to  make  all  necessary 
orders  and  give  necessary  directions  to  carry '  into  effect  the 
object  and  intent  of  thin  title,  and  of  the  several  acts  conferrinR 
authority  to  condemn  lands  for  public  use.  and  Ihe  practice  in 
such  cases  shall  conform,  as  near  as  may  b«,  to  the  ordinary 
practice  in  auch  court. 


i  i 

■o-  ^ 
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I  SSR8.  RcpeallHK  claiiii«i  llmllatloBB. 

So  mucb  of  all  acts  and  partH  of  arts  ns  prescribe  a  metbod 
of  prot^dure  in  proceedingx  for  the  condemn  a  tion  of  real  property 
for  a  public  u«e  in  repealed,  elcept  sut-h  acts  ana  parta  of  aetH 
Qg  prescribe  a  method  of  procedure  for  the  condemnatloa  of  real 
property  for  public  use  as  a  highway,  or  a*  a  Htreel.  avenue,  or 
public  place  in  an  iDcorjiorated  city  or  villaBC,  or  as  may  pre- 
scribe methods  of  pro<4iIure  for  each  cuodcmnatioii  for  any 
public  use  for,  by,  on  behalf,  on  the  part,  or  in  the  name  of  thp 
t-orporallon  of  the  city  of  N'ew-Yurl;.  known  as  the  mayor, 
iilderuien.  and  conimonaity  Of  the  city  of  New -York,  or  by 
whatever  name  known,  or  by  or  on  the  application  of  any  board, 
iluiiartinent.  commiasionera  or  other  officers  acting  for  or  on 
behalf  or  in  the  name  of  aoch  corporation  or  dty,  or  wh«r«  the' 
title  to  the  real  propert;  so  to  be  acquired  rests  in  such  corpora- 
tion or  In  aucb  city:  and  all  pioceediuss  for  the  coademoulioa 
of  real  property  Motiraced  witliln  the  exceptions  enntnerated  in 
this  section  are  exempted  from  the  operation  of  thin  title. 

L.  18B0.  Tb.  3*7. 

l3Sn4.  When  act  tabes  fWrct. 

This  title  shall  tahe  effect  on  tho  first  day  of  May,  one  thoa- 
fland  eight  hundred  and  ninety,  and  ahall  not  affect  anf  proceed- 
ing previously  commenced. 


D,g,t,ioflb,GoogIe 
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TTTLB  H, 
pTocwdlngfl  for  the  sale  of  corporata  real  property. 


S3M.  I'Dwer  of  coiut  to  nuke  DUMOUj  oMnt. 
sam.  WHea  ict  ukM  effeec. 

I  8880.  ProevedlBKa  br  eorporatloiu,  ete.,  to  b«  pvrsiuiBt 
to  tbe  DrOTlBloiiB  at  thlB  title. 

Whenever  any  corporation  or  joint-atock  BBBOdatioii  la  required 
by  Ian-  to  make  applkation  to  the  court  for  leave  to  mortKase, 
leaae  or  sell  its  real  estate,  the  proceediuK  therefor  ahsll  be  had 
pursuant  to  the  proTisious  of  this  title. 

I  SBftl.  PetltlBB  and  eontent-. 

The  proceeding  shall  be  Instituted  bj  the  presentation  to  the 
supreme  court  of  the  distriA  or  the  couotf  court  of  the  conotr 
where  the  resl  propert;,  or  some  part  of  it.  is  situated,  b;  the 
«ori>oratloD  or  asaociattoc,  applicaot,  ol  a  petition,  setting  forth 
the  following  facts; 

1.  The  name  of  the  corporation  or  asaocintion,  and  of  its  di- 
rectors, trustpps  or  managers,  and  of  its  principal  officers,  and 
their  places   of  residence. 

2.  The  business  of  the  corporation  or  association,  or  the  object 
or  purpose  of  its  incorporation  or  formation,  and  a  reference  to 
the  statute  under  which   it  was  incorporated  or  farmed. 

3.  A  deacription  of  the  real  property  to  be  sold,  oiortgaged  or 
leased,  hj  metes  and  bounds,  with  reasonable  certainty. 

4.  That  the  interests  of  the  corporation  or  association  will  be 
promoted  by  the  sale,  mortgage  or  louse,  of  the  real  property 
qiectfied,  and  a  concise  statement  of  the  reasons  therefor. 

5.  That  sucb  B.ile,  mortgage  or  lease  has  been  authorized,  by  a 
Tote  of  at  least  two-thirds  of  the  directors,  trustees  or  managers 
of  the  corporation  or  asKoeintion,  ut  a  meptiiig  thereof,  duly 
called  and  held,-  and  a  copy  of  the  resolution  granting  anch 
authority. 

B.  The  market  value  of  the  remaining  real  property  of  the 
coTT>oration  or  association,  and  tBe  cash  value  of  Its  personal  as- 
sets, and  the  total  amoont  of  ita  debts  and  liabilities,  and  bow  ae> 
cured.  If  at  alL 

7.  The  application  proposed  to  be  made  of  Ibe  moneys  realized 
from  such  sale,  mortgage  or  lease. 

8.  Where  the  consent  of  the  shareholders,  stockholders  or  mem- 
bers of  the  eorpornlion  or  asRoclatton,  is  required  by  law  to  be 
first  obtained,  a  statement  that  aiich  consent  has  been  given,  and 
a  copy  of  the  consent,  or  a  certified  tranacrint  of  the  record  of 
the  meeting  at  which  it  was  given,  shall  be  anneied  to  the 
petition. 

8.  A  demand  for  leave  to  mortgage,  lease  or  sell  the  real  estate 
-deacribed. 

The  petition  shall  be  veriGed  In  the 
pleadinc  h»-  ■»  action  in  ■  ->"■'-*  <■'  " 
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I   .tllnS.   HrapliiK   ot    nppllcatloni   nottc«t   refere«    to  take 

I']iiiii  prrwatallon  or  the  petition,  tho  court  may  immediBlcly 
procml  to  hear  the  appIicatioD,  or  It  roaj,  in  its  dixcretioD,  ducct 
thnt  notice  of  tlie  applifntiou  Bhall  Iw  (tiTcn  to  any  person  inter- 
eated  thort-in,  as  a  mem1>er,  Etocblioldpr,  officer  or  creditor  of 
the  corporulion  or  nssuciatioii,  or  olLerwisc,  in  nlilcli  case  the 
application  Bliall  be  heard  at  the  time  and  place  specified  in  such 
notice,  and  tlie  conrt  may  in  any  cBse  appoint  a  referee  to  take 
the  proofs  and  report  the  same  to  the  court,  with  hie  oploiou 
thereon. 

I  33fi3.  Order)  irhen  AppllcatloD  for,  aatiy  be  oppoaed. 

Upon  the  hearing  of  the  application,  if  it'sbuH  appear,  to  the 
satisfaction  of  the  conrt.  that  the  interesta  of  the  corporation 
or  asBociatit)U  Hill  be  promoted  thereby,  an  order  may  be  granted 
authorizing  it  to  sell,  mortgaRe  or  lease  the  real  property  de- 
scribed in  the  petition,  or  «ny  part  thereof,  for  such  num.  and 
upon  such  terms  as  the  conrt  may  prescribe,  and  directing  what 
disposition  shall  be  made  of  the  jiroceeds  of  such  sale,  mortgage 

Any  person,  whose  Intereeta  may  be  affected  by  the  proceeding, 
may  appear  upon  the  hearing  and  show  cauee  why  the  application 
should  not  be  granted. 

f   33»4,    InsolTent   corporatloii   or  •■■oelatlom  |   uotloa  ta 

If  the  coriKiration  or  aBeociatlon  is  InBolvent,  or  Its  propertr  aad 
assets  ere  insufficient  to  full;  liquidate  its  debts  and  liabUities, 
the  apiilication  shall  not  be  grouted,  unless  all  the  creditors  of 
the  corporHtiou  have  been  served  with  a  notice  of  the  time  and 
place  at  which  the  applicatiou  will  be  heard. 

I  330K.  Service  of  sotlcea. 

Servi<jes  of  notices,  provided  for  in  this  title,  may  be  made 
cither  |)ersODally  or.  in  case  of  absence,  by  leaving  the  same  at 
the  place  of  residence  of  the  person  to  be  served,  with  ■ome 
person  of  mature  age  and  discretion,  at  least  eight  days  before 
the  hearing  of  the  application,  or  by  mailing  the  same,  duly  ea- 
veioped  mid  addressed  and  postage  paid,  at  least  sixteen  dafS 
before  such  hearing. 

I  3306.  Power  of  oonri  to  Butke  neceauirr  orders. 

In  oil  applications  made  under  this  title,  where  the  mode  or 
manner  of  conducting  any  or  all  of  the  proceedings  thereon  ore 
not  expressly  provided  for,  the  court  before  whom  such  application 
may  lie  pemiing',  shall  have  the  power  tn  make  all  the  uecessary 
orders  and  give  the  proiier  directions  to  carry  into  effect  the 
object  and  intent  of  this  title,  or  of  any  act  authorising  the  sale 
uf  ei>r|iorat<-  real  property,  and  the  practice  In  such  cases  shall 
conform,  bh  near  as  may  1m',  to  the  onlinary  practice  in  sncU 

f  3S97.  wliea  act  take*  eHeel. 

This  title  shall  take  effect  May  first,  one  thousand  eight 
hnndrcil  and  ninety,  and  shall  not  affe.ct  any  proceeding  jfte- 
fiously  commeaced. 


c  81^  t.  8  MECHANICS'  LIENS.  gS  3898- 

TITIiB  XXL 

[Addnd  I>7  I.  ISftT,  eh.  «I9.    Id  aSMt  9«pt.  I,  1891.] 

[Mora.— <3).4l»si<wlda*  tlwl  tbll  uid  toUowlDa  title  atull  ba  IniarMI  la  cb. 
t««ood^    Kvldeotlr  emr  for  oil.  20,  uid  11i*y  uflbira  luartAl  aooordlng  to  le 
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,D  tcttoa  lo  fofvcloov  a 

)  3388.  PorpoBC  at  titlet  deflnKlonB. 

This  title  ie  to  be  rouHtrued  iu  coninM.'tion  with  article  one  of 
the  lien  law,  and  provideB  proi^edings  for  the  mforcement  of  liens 
for  labor  performed  nnd  ninieriala  fnrnjahed  iti~4be  Improvemetit 
of  rMil  property,  created  by  virtue  of  iucli  artii'le.  The  tenuit 
"  real  property,  "  lienor,"  "  owner,"  "  iniprovement."  "  puUic 
tmnroTemeiit,"  "  pontractor,"  "  unb-con tractor,"  "  material  man  " 
and  '■  lalKjrer,"  as  used  lu  this  titlf,  are  defined  by  uection  two 
of  such  law. 

I  aS9ft.  BaforceiBnt  o(    n  mechanle'a  Hen  on  reni   pPoit- 

A  tuechaaic'e  tleii  on  ical  property  may  be  vi'oreed  against 
Hndi  property,  and  axainiit  a  iierKoa  liable  for  the  debt  upon 
which  the  lien  ia  faunded.  by  an  action,  by  the  lienor,  hia  nssis'iep 
or  lesal  reprcseiitative.  In  a  court  which  haa  jurisdiction  in  an 
action  founded  on  o  contract  (or  a  sum  of  money  equiTolettt  to 
the  amount  of  auch  debt. 

I  3400.  BntaroemeBt  »t  a  lle>  aadcr  moatrmct  l»r  m  pabll« 

A  lien  for  labor  done  or  materials  rnmished  for  a  public  im. 
proTemeirt  may  be  enforced  Bnainat  the  funds  of  tlie  mnnicipal 
corporation  for  which  Bnch  public  improvement  ia  conatrncted,  to 
■    it  prpBcribed  In  nrtiele  one  of  the  lien  taw,  and  ntrahtst  the 

.._.  .__.__  ...^  liable  for  the  debt,  by  a  civil  action, 

ID  me  B&me  courc  ana  in  the  Bame  manner  as  a.  mechanic's  lieu 
on  r«al  property. 

I  ft401.   Action  tn  ■  court  o(  rcoDFdi  connolldBllOB. 

The  provislonH  of  tbla  code,  relntiug  to  actions  for  the  fore- 
cloanrc  of  a  mortgage  upon  real  property,  and  the  ■&!«  and  the 
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(liatributlon  of  the  proceeds  thereof  appls  to  actiunB  in  a  coort  of 
record,  to  enforce  mecbauics'  liens  on  real  property,  except  as 
otherwise  proTided  in  this  title.  II  artioiiB  arc  liroughl  by  different 
lienorB  in  a  court  ol  record,  the  court  in  whirfi  tile  first  hcUoh 
was  brought,  uay,  upon  its  oivn  motion,  or  upoo  the  apiilicndoit 
of  auT  iiarty  in  any  of  such  aclione,  consolidate  all  of  sucd  actioiw. 

j  3402.  Pardeii  4a  bh  actios  Im  «  court  vt  reiwrd. 

In  an  action  in  a  court  of  record  the  follotving  are  neceuarj' 
parties  defeudaut: 

1.  All  lienors  having  IIfiw  against  the  Dame  property  or  auy 
pitrt  tliereof. 

2.  All  oilier  peraonn  baviitg  sulwequenl  Hens  or  claims  against 
the  |irup(>rly,   by  judgment,  mortgage  or  otherwlae.  aod 

ii.  All  persons  sppt'oring  by  the  records  in  the  ofliee  of  the  county 
clerk  or  n^gister  to  be  OTerseers  of  such  property  or  any  part 
thereof.  Every  defen<lant  who  is  a  lienor  shall,  by  answer  iu 
iJie  action,  Ket  forlh  his  lien,  or  be  will  be  deemed  to  have  waived 
the  same,  UDle»H  the  lien  is  admitted  in  the  complaint,  and  not 
coDtested  by  another  defendant.  Two  or  more  lienors  baring 
liens  upon  the  same  property  or  any  i»art  thereof,  may  Join  as 
plaiotiSs. 

I  S403.  Eqaldes  of  llenorB  to  ke  determlBe«. 

The  court  may  adjuit  and  determine  the  equities  of  all  the 
parties  lo  the  action  and  the  order  of  priority  of  dtfferettt  liens, 
and  determine  all  issues  raised  by  any  defense  oi  counter  claim  la 
the  action. 


Is  brought  in  a  court  not  of  record,  it  shall  be  c 

personal  serrice  upon  the  owner,  anywhere  within 
summons  and  complaint  veriljed  in  the  same  mauner  as  a  com- 
plaint in  an  action  in  n  court  of  reconl.  The  complaint  laual  set 
forth  Biibstantially  the  facts  contained  in  the  notice  of  lien,  and 
the  subBtanee  of  the  akreeraent  under  svUich  the  labor  wos  jier- 
fornicd  or  the  materials  were  fumislied.  The  form  and  contents 
of  the  summons  shall  be  the  same  as  provided  by  this  code  for  the 
commencement  of  an  action  upon  a  contract  in  such  court  The 
HiimmoiiH  tnuet  be  returnable  liot  lesR  than  twelve  nor  more  than 
twenty  days  after  the  date  of  the  summons,  or,  if  aerrlce  U  made 
by  publication,  after  the  day  of  the  last  publication  of  the  anm- 
monx.    Service  must  be  made  at  least  eight  days  before  the  re- 

f  349S.  Wben  peraansl  aeFTla*  eaa  m*t  be  ■»<•■ 

If  personal  eervice  of  the  summons  can  not  be  made  upon  a  de- 
fendanl  in  an  action  in  a  coort  not  of  record,  by  reason  of  his  ab- 
sence from  the  state,  or  his  concealment  therein,  such  service  may 
be  made  by  leaving  a  copy  thereof  at  hia  last  place  of  residence 
and  by  pnhliehiug  a  copy  of  the  summona  once  in  each  of  three 
BucceBsive  wpcIih  in  a  newspaper  in  the  rity  or  county  where  the 
property  is  situated. 

g  3400.  I'racprdlnKH  on  return  of  ■uumoDBt  Ja^KMaBt  %y 
default. 

At  the  time  anil  place  specltied  iu  the  summons  for  the  return 
thereof.  In  a  court  uot  of  record,   issue  must  be  Joined,  if  both 
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parties  appear,  by  Uie  detendant  filinK  widi  the  justice  a  verifled 
answer,  cuDtaliimg  a  general  deoial  of  eat^b  allegation  of  the  com- 
plaint, or  a  specific  denial  ot  one  or  more  o(  the  material  allega- 
tions thereof;  or  any  i>ther  matter  constituting  a  deteuae  to  the 
lien  or  to  the  claim  upon  which  it  la  founded.  If  the  defendaut 
fall  to  appear  on  the  return-day,  on  proof  by  affidavit  or  the  aerrice 
ot  the  BDinmons  and  cpmploiut,  jDdgment  may  be  rendered  for 
the  amount  claimed,  with  coats. 


-. .„  ^ a  court  not  of  record,  it  must 

be  tried  in  the  same  manner  as  other  iBBnea  in  audi  court,  and 
judgment  enlered  thereon,  which  ihalt  be  enforced,  If  tor  the  plain- 
tiff, in  the  manner  provided  in  the  following  section.  If  for  the 
defendaut,  in  the  same  manner  as  in  an  a«;tion  on  contract  in 
Huch  court. 

I  3406.  ExeeatlODB. 

Execntion  may  be  issued  upon  a  jndgioent  obtained  in  an  action 
to  enforce  a  mecbaoic'*  lien  against  real  property  In  a  court  not 
of  record,  which  shall  direct  the  officer  to  sell  the  title  and  inter- 
est of  the  owner  in  the  premiaeii,  upon  which  the  lien  set  forth  In 
the  cmnplaint  existed  at  the  time  of  filing  the  notice  ot  lien. 

}  8400.  Aw«>ila  from  Jad|[^eot>  >■>  court!  not  of  reoord. 

An  MV^al  may  be  taken  from  such  judgment  rendered  in  a 
court  not  of  record,  according  to  the  provieiona  of  this  code  regu- 
lAting    appeals  from    judgments  in  actions  on    contract  in.  such 

I  3410.   TraOBcPliitii  ot  ladKnient  In  csarts  not  of  rveord. 

When  a  judgment  is  rendered  in  a  court  not  of  record,  the  justice 
or  Judge  of  the  court  \a  which  it  is  tried,  or  other  person  author- 
ized to  furnish  transcripts  of  judgments  therein,  shall  furnish  the 
successful  party  a  transcript  thereof,  which  he  may  file  with  the 
clerk  of  the  county  with  whom  the  notice  of  lien  is  filed.  The 
filing  of  such  trnnpcript  has  Ihc  snine  effect  as  the  filing  of  a 
transcript  of  nny  other  judgment  rendafed  in  such  courts. 

I  S41I.   CoMb  and  dlshnriienipiitii. 

If  an  action  is  broufcht  to  enforce  a  mechanic's  lien  against  real 
property  in  a.  court  of  record,  the  costs  and  disbursements  shall 
rest  in  the  discretion  of  the  court,  and  may  be  awarded  to  the 

erevaitlug  party.  The  judgment  n^ered  in  such  an  action  shall 
ictnde  the  amonnt  of  such  coots  and  specify  to  whom  and  by 
whom  the  costs  are  to  be  paid.  'If  auch  action  is  bronght  in  a 
eonrt  not  of  record,  they  shall  be  the  same  as  allowed  in  civil 
actions  in  such  court.  The  eipensee  incnrred  in  serving  the  sum- 
mons by  publication  may  be  added  to  the  amount  of  co«t8  now 
allowed  in  auch  court. 

I  841S.  JndKinpnt  In  can*  of  (allarr  (o  FBMbllsb  Hem. 

If  the  lienor  shall  fail,  for  any  reason,  to  eRtablish  a  valH  lieu 
in  an  action  under  the  provisions  iif  ibis  title,  he  may  recoTcr 
judgment  therein  for  such  sams  as  are  due  him,  or  which  he  might 
recover  In  an  action  on  a  contract,  against  any  party  to  the  action. 


R§  8418-16  MECHAMICB-  UESB.  c.  38,  i.  S 

I  Mt«.  out  to  liar  IBM  Murl. 

At  dny  time  after  nu  action  ia  brougbt  under  tlie  proTiSlon  of 
tJiis  title,  Uie  on  uer  may  make  aofi  &lv  will)  Ibc  clerk  wltb  vrboa 
tbe  notice  tit  lieu  i»  Hied,  i(  in  a  cuurt  itt  iL'eoi'd.  aud  il  iu  a  court 
not  of  record,  n'itb  the  court,  an  oSer  to  paf  into  court  tbe  turn 
of  DKKiey  stated  thereiu,  or  to  execute  aud  depodt  securities  which 
be  niaj'  descrilie,  in  diecharge  of  the  lieu,  aud  nerve  upon  the  plain- 
tiff a  copy  of  such  offer.  It  a  written  ncct'ptance  of  tbe  offer  Is 
filed  niili  such  clerk,  or  rourt,  witliEn  ten  days  after  its  service, 
and  a  (.•oiiy  of  Ihe  aectiitunre  is  served  upon  the  pflrty  mahinR 
Ihe  offer,  the  court,  upou  proiit  of  Much  offer  and  aeceplancP.  may 
niiike  au  onler,  that  on  diiiositiuR  with  such  clerk,  or  court,  the 
sum  BO  offered,  or  Ihe  K(-eurilieH  (lencritinil,  the  lien  shall  be  dis- 
charged, and  that  Ihe  money  or  wi-urities  deposited  shall  take  the 
plai*  ot  the  property  tipon  which  (lie  lien  existed,  and  shall  be 
Kuhjeet  to  the  lieu.  If  (he  offer  is  of  money  only,  tbe  conrt,  on 
application  atid  notice  to  the  plaintiff  may  uiuke  such  order,  with- 
out the  acceptance  uf  the  offer  by  the  plaintiff.  Money  or  necnri. 
ties  deiHKiited  upon  the  acceptance  of  a  ~ 
sccti<Hi  eball  be  held  hy  the  clerk  or  tbe  c 
mluation  of  the  action,  iucludiug  an  uppeau 

I  K414.   Prer«rvace  ov»r  comrartorn. 

When  a  laborer  or  a  material  man  shaTj  perform  labor  or  furnish 
materials  (ot  au  improveiueni  of  real  iirnperty  for  which  he  Is 
entitled  to  a  nx'Chnnlc's  Men.  the  amotint  due  to  bira  shall  be  paid 
out  of  the  proceeds  of  the  sale  of  such  pro|ierty  under  any  iuiljt- 
nicnt  rendered  pursuant  to  this  title,  in  the  order  of  priority  of 
his  lien,  before  any  part  of  such  proceed's  is  iwid  to  a  eoutrsclor 
or  subcontractor.  If  seveviil  notices  of  lien  are  filed  for  tbe  same 
claim,  as  where  the  contractor  has  filed  a  notice  of  lien  for  the 
services  of  his  workmen,  and  the  wnrkraen  hai-e  also  filed  notices 
of  lien,  the  judftment  shall  provide  for  hnt  one  payment  of  the 
claim  which  shall  he  paid  to  the  parties  entitled  thereto  In  the 
order  of  priority.  Payment  -voluntarily  made  upon  any  claim 
fileil  OS  a  lien  shall  not  impair  or  diminish  the  lien  of  any  i>er8on 
except  the  person  to  whom  the  payment  was  made. 

I  841D.  jDdKueat  may  dirvct  deltvpry  at  propcrtr  !<•  Il** 

Tf  the  owner  has  nftreed  to  fieliver  hills,  notes,  securities  or  other 
oliliRations  or  any  other  species  of  property,  in  payment  of  the 
debt  npon  which  the  lien  is  based,  the  jndicment  ma.v  direct  thnt 
such  substitute  be  delivered  or  deposited  nn  the  conrt  may  direct. 
and  the  property  effected  by  Ihe  lien  cannot  be  sold,  by  virtue 
of  such  judcnient.  except  in  dpTnnlt  of  the  owner  to  so  dellTCr  or 
deposit  within  the  time  directed  by  tbe  court. 

I  341«.  JndRment  tor  deHelener- 

If  Upon  the  sale  of  Ihe  property  under  judgment  In  a  court  of 
record  there  is  a  deficiency  of  proceeiis  to  nay  the  plaiulifTs 
claim,  judjmient  may  be  docketed  for  the  deficiency  ajrainat  any 
person  liable  therefor,  who  sbnll  be  adjudeed  to  pay  the  same 
in  like  manner  and  with  like  effect  as  in  judgments  for  deficiency 
in  foreclosure  coses. 


ru' 
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!  341T.  Dl>ch-rsc  o*  p.e..li»«l.^-'  Ut»,  »>r  «•■«"  »*  "-"rt. 
A  mechunic-B  lieo  on  reni  pmperty  may  be  vacated  and  «"icelled 
bvn°  order  of  a  cirtirt  of  record.  Before  sneh  order  ahail  be 
granted  a  notice  stall  be  served  upon  Uie  lienor,  either  p««.n- 
!..,  „n  b7  leaving  it  at  his  last-known  place  of  ^^-^^^^-^^^^ 
of  Buitttble  age,  with  directiona  to  del.ver  it  to  the  lenor^ 
BucD  uotice  shall  require  the  lienor  to  comment  ."^  »^'?°,J,° 
enforce  the  lien,  within  a  time  Bpeciflod  In  '>"^  "''*'<'3- .."^^Jf"" 
than  thirty  days  from  the  time  of  hlttili-,  or  bIio\j  ""»«  »;_  » 
^cial  term  of  a  court  of  ret-i.rd.  or  at  a  county  cour  .  iu  a  ™u°W 
ii  which  the  property  is  situated,  ot  u  time  and  pl»co  apecifled 
therein.  «^  tfie  iotiee  of  lien  tiled  should  not  be  vacated  and  can-, 
celled  of  record.  Proof  of  such  service  and  that  the  HenOT  has  not 
commenced  the  action  to  forw:loee  such  hen,  as  directed,  m  the. 
ootiee,  shall  be  made  by  affidavit,  at  the  lime  of  awlyingJor, 
Buch  order. 

I  84IH.  jDdsnrntK  In  nctlonn  to  t«rt>eloi>e  ll^na  on  ae«onat 
ot  public  Improvenrnti.  .       _ 

If  in  an  action  to  enforce  a  lien  on  account  of  a  public  Un- 
provement.  the  court  finds  that  the  lien  is  eetablinhed,  it  shall 
render  judgment  dlreetinc  the  municipal  corporation  to  pay  over 
to  the  lieftorB  entitled  thereto  for  work  done  or  matedai  fnr- 
nishcd  for  euch  public  ImnroTement,  and  in  such  order  of  pnonty 
as  the  court  may  determine,  to  the  extent  of  the  sums  found  due 
the  lienors  from  the  coulractorH,  so  much  of  the  funds  or  money 
which  may  be  due  from  the  state  or  munidpal  corporation  to  the 
contractor,  as  will  eatisfy  such  Uons,  with  interpst  and  costs,  not 
eiceeding  the  amonnt  due  to  the  contractor. 

I  iMlft.  JndKBienf  In  setlons  to  torecloae  a,  mech«iil«'a 
Den  on  proverlr  at  n  rBlIroad  corporntlon. 

It  the  lieu  is  for  lalmr  done  or  materials  furniithed  for  a  railroad 
corporation,  upon  its  land,  or  upon  or  for  its  truck,  rolling  stock 
or  the  appurtenances  of  lis  riiilruad,  the  judgment  shall  not  direct 
the  Bale  ot  any  of  the  real  proi)erty  described  iu  ilic  notice  u(  the 
lieu,  but  when  iu  such  case,  a  judgment  is  entered  and  docketed 
with  the  county  clerk  of  the  county  where  the  notice  of  lien  is 
filed,  or  a  transcript  thereof  is  filed  and  docketed  in  any  other 
county,  it  »hall  be  a  lien  upon  the  real  property  of  the  railroad 
rorporafion.  agaiiist  which  it  Is  obtained,  to  the  same  extent,  ana 
enforeihie  in  like  manner  ae  other  Judgments  of  courts  of  record 
againat  such  corporation. 


( 
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TFFLX  IV. 
[Added  hr  I»   18B7,  rh.  419.    !■   raaet  Sept.   1,  1 

'-^-  —  MlBUie^Ml*      ""="="'"»<•   •ectlon Bumbm  a 

Froceedinga  to  enforce  liena  on  veaoelt. 


(/ 


MU.  PByiiwBt  at  uMonteKeil  eUlnu, 

MSI.  DUttlbutkra  ot  lOTplu  . 

MSI.  AppUcatloD  tor  »  dlKbAiBa  dI  irunnt. 

tUL  UDaerUkUwtaMeomiuii)'  appUcMton  for  dlKhuf*. 

Htl.  Plschuncd  wuT.  at. 

Mas.  ACtloaDDuadutiikinc. 

K8L  Ciifltfl  of  procvfldlDBB- 


I  S«IS.    EnfOHemeBt  sf  lleBs  oa  veaaela. 

LicDs  oQ  tcbbcIb,  (treated  hy  virtue  ot  article  two  ot  the  Uen  law, 
and  not  baaed  upon  a  maritime  contract,  mar  be  eaforced  as  pr«- 
icribed  in  tliia  title. 

I  3420.  ApplleatloB  tor  warrant. 

The  lieDor  ma;  malie  a  written  nnplication  to  a  Justice  of  the 
supreme  court,  at  chambtrs,  iu  the  judicial  dietrlct  in  which  the 
lienor  residea  of  in  a  couDt}*  ndjolninfc  sach  district,  for  a  warrant 
to  enforce  a  lien  od  a  Tesxel  and  to  collect  the  amount  thereof. 

The  application  shall  ape<ify: 

1.  B;  n  hom  and  when  auch  d^bt  was  contracted  and  tor  wltat 
reoaet;  and  the  name  and  re«ldence  of  the  owner  of  tlie  veaeei.  If 

2.  Tbe  ileiuH  compoainf-  the  debt  and  Ihe  amonnt  claimed. 

3.  That  the  debt  ia  justly  due  the  applicant  oTer  and  above  all 
peymeulB  and  Just  deductions. 

i.  Any  aaaignment  or  transfer  of  the  debt  which  may  have  taken 

5.  Wheu  and  where  Uie  notice  of  lien  waa  filed. 
The  application  shall  be  verified  in  the  same  manner  as  ■  plead- 
ing in  a  court  of  record. 
I  3421.  radertaklDir  to  aecompaar  appllcatlOB. 

Such  applicatiou  shall  be  accunipanied  by  an  undertaking  iu  tlie 
sum  of  at  least  one  hundred  dollars,  to  be  approved  by  aucb  jua- 
tice  and  filed  in  the  office  ot  the  clerk  of  the  county  where  the 
notiee  of  lien  is  filed,  with  at  leaat  one  iinrety,  who  ahall  be  a 
resident  and  freeholder  within  the  state,  to  the  effect  that  If  it  is 
finally  adjudfied  that  Ibe  applicant  wan  not  entitled  to  the  war- 
rant, be  will  pay  all  oosts  which  may  be  awarded  against  him,  not 
eiceedinr  the  amount  specified  in  the  undertaking,  and  any  dam- 
aeea  sustained  by  recpon  of  tiie  neiznre  of  the  reseel  ander  such 
warrant,  not  to  exceed  fifty  doltara. 
esef 
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1  M99.  Wunuitt  •ueatlMi  UuMOf, 

Tbereupou,  inch  juHtice  ahall  iwue  ii  wnrrant  to  tLe  Blieriff  of 
the  counO'  where  Biich  vMsel  ma;  be,  or,  g^Dn-all;  to  the  sheriff 
at  an;  I'ounty,  apt^cifying  Ihe  amouot  of  the  claim,  and  the  nanieit 
of  tbc  persuDH  luukiug  the  cluim  and  coiumandiug  him  to  Beini 
and  snfely  keep  such  ehi]}  or  veiuiel,  her  tai^kle,  aptuirtl  and  tai- 
Diturp,  to  BaliHff  such  eliiitu,  i(  eBtubllHtaed  tu  be  a  lien  u|>ou  the 
vessel  aceordiug  to  law,  sud  within  ten  days  after  the  Heicure  to 
Duike  return  of  his  tiruceedinge  under  the  tvarriuit  to  such  jastice. 
The  Rheriff  sliall  forthwith  execute  such  warrant,  and  kepp  the 
ve^el,  her  tackle,  apparel  and  furniture  to  be  disi>oged  of  aocord- 
ing  to  law.  In  his  return  the  sheriff  nhall  state  aiau  whether  he 
has  seixed  auoh  veiuiel  by  virtue  of  any  other  warrant,  and  it  nv. 
in  whose  behalf  and  for  what  sum  such  warrant  was  issued  and 
the  lime  of  its  receipt  by  him. 

I  S4B8.  Order  to  Dhow  ciiaaei  conteatB^  iieinrlcv. 

At  tbe  time  of  issuing  soch  warrant  the  justice  sbuU  grajit  an 
order  to  show  euuse,  why  the  veHsel  seized  by  virtue  of  such  war- 
rant should  not  be  sold  to  satisfy  Ihe  lien  specified  in  the  applica- 
tion. Such  order  nhalt  be  retixmable  not  less  than  eight  days 
after  ihe  service  thereof,  as  required  in  this  section,  before  the 
justice  and  at  tbc  tine  and  place  ueationed  therein.  It  shall  be 
directed  to  tbe  master  or  other  iierson  in  chance  of  the  vessel 
seited  and  to  the  owner  and  consignee  thereof,  if  known.  A 
copy  of  such  order  and  the  appticalion  for  the  warrant  shall  be 
served  personally  upon  tbe  master  or  other  person  in  charge  of 
■nch  TcBHel  at  tbe  time  of  the  execution  of  such  warrant:  and 
personally  upon  tbe  owner  and  coiisiiniee  of  sucfa  vessel  if  a  resi- 
dent of  tbe  state,  or  if  not  a  resident  of  the  biate.  by  mail  ad- 
dressed to  sucb  owner  or  consignee  at  bis  last  kuonu  pliii-e  of 
residence,  within  ten  days  after  the  execution  of  such  warrant. 


< 


f  IMX4.   NittleF  af  ur-rrie^  to  b«  pnlillaked  aad 

Within  three  dayB  after  the  issue  of  the  warrant,  the  applicant 
shall  cnnse  a   notice  to  be  piiblialied  once  in  each  week  for  ' 
OMmecntive  weeks,  in  a  newsiiaper  published  in  the  county 
tbe  veasel   waa  sehied.  stating  the  i^iKiiance  of  the  warraL 

dale  thereof,  Ihe  amount  of  the  claim  siieclJIpd  therein,  the 

of  the  applicant,  and  the  time  and  place  of  the  return  of  the  order 
to  show  cause  granted  as  prescribed  iu  this  title.  If  the  vcshcI 
seised  is  used  to  navigate  any  of  the  canals  or  lakes  of  the  stale, 
ft  copy  of  such  notice  shall  be  served  iH'rsonully,  or  by  ninil.  within 
ten  days  after  tbe  first  publication,  upon  all  pt-rsons  who  hare  filed 
claims  or  lienn  against  stich  vessel.  Iiy  morlgnge  or  otherwise  in 
the  office  of  the  comptroller  of  the  state. 

I  R4as.  FFoperdloKs  apoo  Frturn  of  opdrr  to  »k«w  oBnup. 

At  the  time  and  place  lueutioncd  in  Ihe  order  to  show  cause,  the 
master  or  other  person  in  charge  of  sneh  vessel,  tbe  owner  or  <iia- 
slsnee  thereof  or  any  other  person  intereste<l  therein,  niny  apply 
and  contest  the  claim  of  tbe  lienor  ns  contained  in  Ihe  application 
for  a  warrant,  by  filing  with  the  justice  an  affidavit  t-outnivertiUB 
any  material  alletcation  containc<l  in  Ihe  notice  of  lien  or  the  aii- 
plleation  of  the  lienor.  The  issue  so  raised  -hall  lie  Iriitt  ]is  are 
other  issues  In  a  court  ot  record,  wilhout  a  jury,  liefore  tiic  just  ice 
ipranting  the  order  at  n  time  lo  be  fi\ed  by  him,  or  they  may  tie 
referred  by  him  to  a  referee,  to  Ite  beard  an<l  dctcruiiueil. 
9S0K 
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I  3426.   Ordrr  of   mIc. 

Au  order  maj-  lji'  maiif  h)-  lUi'  jiiatloo  liofore  whom  -the  order 
to  show  canae  wos  rpturnublc,  for  the  sfllo  of  the  veMeJ,  h»* 
tAchle,  appiirel  and  foniilure,  In  the  follovinR  eAgc»: 

1.  In  onso  the  master,  owner,  eonsignec  or  other  person  intpr- 
fst^il  in  (he  reettel  doi^s  uot  appeor  upon  the  retnm  daj  nnd  eon- 
tett  t^e  utnlni  of  the  lienor,  and  i»rn<>f  in  ma^e  -it  the  service  of 
the  order  to  show  cause  atid  thp  (ipplieatiou  nnd  of  the  publica- 
tion of  the  iiotii'e  an^  the  nerrlce  thereof,  as  reqnin-d  In  this  title, 
and  due  proof  in  made  of  the  ratldit;  nnd  amoiint  of  Buch  ulaim: 

2.  In  cUBe  a  trial  in  had  at  the  iaaues  rained,  and  it  Is  deter- 
mined that  the  lien  la  valid  end  the  amount  claimed  b^  the  lienor 
or  Koiue  part  thereof  ia  due. 

Such  order  shall  direct  the  sheriff  who  Reiicd  the  veaxel  to  sell 
the  same  and  her  tackle,  apparel  and  furniture,  to  aatisfy  the  liena 
establiahed  on  the  hearing,  and  pay  the  costa  nod  expentiea  ueoee- 

.  wirily  incurred  in  the  proceedinga  aa  prescribed  In  this  title.  The 
rights  of  niottgageea  wtose  nmrtgagetj  hsTc  been  filed  according 
to  law,  prior  to  the  filing  of  the  notice  of  lien,  on  account  of  which 

I  the  order  of  sale  ia  granted,  ehall  not  be  affected  lij'  the  sate  of 
such  Teasel  pursuant  to  such  order. 

f  3427.  Salr  BBd  pr»e*eda. 

Within  ten  days  after  the  receipt  of  the  order  of  sale,  the  sherllf, 
unless  the  order  be  sooner  vacated  or  the  Hen  discharged,  ahall 
sell  the  vessel  aeiied,  hpr  tackle,  apparel  and  furniture,  upon 
notice,  and  in  Ihc  manner  prescribed  by  law  for  the  sale  of  per- 
sonal property  upon  eieeution  issued  oiit  of  a  court  of  record. 
He  shall  make  a  return  to  the  justice  granting  the  order,  of  hia 
proceedings  Ihereuniler,  and  shall,  after  deducting  his  fees  and 
expeuses  in  seizin,  preserviug,  watching  and  aelHng  the  vessel, 
pay  into  ooart  the  remaiDing  proceeds  of  the  aale, 

I  3438.   notice  of  tbe  dlntrtbaHon  of  tke  proeeeda  «f  sal*. 

The  justice  granting  the  order  of  sale,  -ipon  receiving  sueh  pro- 
ceeds, shall  order  a.  notice  to  be  publisbedouee  n  wr-ek  for  t!.r»e 
suci-esaive  weeks  in  the  wime  uewapaiier  ii>  which  the  cntic«  of 
seiiore  waa  piibliahed,  roiiuiring  all  persons  l.iiving  liens  npoil  the 
vessel  under  article  two  of  the  lieu  law,  and  the  master,  ownei". 
agent  or  consignee  thereof,  and  all  other  jier^o.is  in t<-ivstpd  therein. 
to  apjiear  before  him,  or  a  referee  appointed  by  hini.  at  the  time 
iind  place  specified  in  such  notice,  iwt  leas  than  thir^  °^!J!i"r 
than  forty  days  from  the  fin-t  puLlicnhou  thereof,  to  alt^  «. 
distribution  of  such  proceeds.  Such  justice  may  appoint  a  referee 
to  make  such  disCtibulion. 

I  34X».  Llenn  for  which  bo  warrsnts  are  !■■■«#■ 

A  person  who  has  a  lien  under  article  two  Of  the  lien  law, 
against  the  vessel  »o  sold,  and  has  made  no  application  (or  a  war- 
rant thereon,  may  preaent  to  and  file  with  the  justice  or  referee 
at  the  time  and  place  specified  In  the  notice  of  distribution  of 
such  proceeds,  a  verified  stnlemeut  of  the  facts  and  allcgntloDS 
reqnired  to  be  stated  in  the  npplleation  for  a  warrant.  And 
thereupon  such  lien  shall  be  determined,  with  the  same  effert  aa 
if  a  warnml  hail  been  issued  to  enforce  such  lien. 
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I  3430.  CAUteatad  cl>tB». 

The  DtauWr,  owDtr,  agent  or  coaBlgnec  of  the  Tewel,  ur  any 
ppraou  liaviug  au  intLTcaC  in  the  iiroceeds  before  liiiul  iliutrihution 
thereof,  may  contest  any  claim  made  agaluBt  the  vessel  or  Iti  pro- 
ceeds, by  SliDg  with  such  justice  a  wtitlen  answer,  verified  as  a 
pleading  in  a  court  of  reeurd,  desigaatitiK  the.claimH  contested 
and  controverting  any  material  allegation  of  the  .notice  of  lien, 
apiilicatioD  for  a,  warrant  or  statement  of  lien,  and  setting  up  any 
other  matter  in  defense  thereto.  A  copy  of  such  answer  ^aJI  b« 
served  within  live  days  from  sucti  filing,  upon  the  person  whose 
claim  ia  contested,  or  bis  attorney. 

If  the  answer  does  not  contain  any  matter  of  defense  to  the 
clHim,  it  may  be  stricken  out  on  motim  of  any  person  who  has 
filed  a.  notice  of  lieu  agaiuat  the  vessel. 

I  3431.  Trial  of  Isaaes  and  appeal. 

The  issues  raised  by  any  sncb  answer  shall  be  tried  in  the  same 
manui^  as  issues  are  tried  in  a  court  of  record  without  a  jurj', 
before  such  justice  at  a  time  and  place  to  be  fixed  by  him,  or  they 
may  be  referred  by  such  justice  to  a  referee,  to  Iie.lr  uud  deter-     j 
mine.    An  Hpfieal  may  be  taken  from  the  deci'tiin  of  such  jnaticc     { 
or  reCerce  as  in  a.  ciril  actiou  in  a  court  of  record.     On  wich  ap- 
peal the  decision  upon  the  law  and  the  facts,  may  be  reversed, 
modified  or  a  new  trial  ordered.     Costs,  upon  appeal,   shall  be 
allon-ed,  as  lu  the  case  of  an  appeal  from  a  judgment  in  a  court 
of  record,  and  judgment  may  be  rendered  therefor. 
{  S4S>.    DlsMbntlon  of  pro««*d«. 

Upon  the  determination  of  all  the  claims  preflented.  the  justice  or 
referee  shall  make  an  order  of  distribution  of  the  proceeds.  The 
order  shall  direct  the  puynieut  of  the  claims  found  to  be  siibsiEt- 
ing  liens  upon  stich  vessel  or  proceeds,  with  all  coets,  expenses 
and  allowances,  in  the  order  of  the  priority  of  filing  the  notices  of 
such  liens,  as  provided  in  article  two  of  the  lien  law.  Snch  coats, 
expenses  and  allownnceii  shall  be  In  the  discretion  of  the  justice, 
exc^t  as  otherwise  provided  lu  this  title.  i 

g  n433.  PaymeDt  of  nncontCHted  clalns. 

Any  uncontested  claims,  eutillcd  to  priority  of  payment  over  the 
claims  which  are  contested,  viia]],  on  motion  of  the  parties  in- 
terested, be  paid  with  costs,  in  the  order  of  their  respective  prior- 
ities, without  awaiting  the  determination  of  such  contest.  If  at 
any  time  it  is  made  to  appear  that  after  the  payment  of  all  prior 
UDConteHted  claims  aud  their  roHpective  costs,  and  after  deducting 
an  amount  sufficient  to  pay  all  prior  contested  clninis  and  costs, 
that  there  remains  a  snriiUis  of  proceeds  apiilicnble  to  the  payment 
of  any  Bubseijuent  uncuuteHlod  claims  xuch  cinims  may  on  notice 
to  all  the  parties  interested  be  paid  out  of  the  surplus  with  costs, 
Vithout  awaiting  the  determination  of  such  contest. 

V34S4.  DUtribntlon  or  siuplii*- 
f  upon  payment  of  all  claims  established  as  liens  agflinst  the 
vessel  trora  the  proceeds  of  its  sale,  a  surplus  remains,  it  may  l>e 
distributed  by  tiie  court  to  the  iMirsons  efltitled  thereto,  aftw  a 
hearing  aud  the  publication  of  n  notice  by  the  applicants  (or  the 
same  time  and-  In  the  same  manner  as  the  notice  of  seizure  is 
required  by  this  title  to  be  published.  Such  notice  shall  specify 
the  amount  of  the  surplus  proceeds,  the  names  of  the  persons  ap- 
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the  tuLEut'  arose,  the  dBt«  u(  the  sale  and  the  time  and  place  irben 
the  hearioK  will  be  held  luid  the  dUtribulinD  of  the  surplas  made. 

I  3430.  AppllcBttOB  tor  a  dtschBrgie  of  irarpnat. 

The  owoer,  oonaiguee.  ageut  or  master  ut  auj.  yeaeel  so  iieized. 
or  auy  penuiD  iuterested  thereia,  may  at  auy  time  before  the  hhIc 
of  the  vessel  uuder  Ibis  title,  apply  iu  person  or  by  attorney  to 
the  justice  issuiug  the  uarraut,  on  at  least  one  day's  notiee  to  (hu 
lienor  or  his  attorney,  tor  au  order  discharging  the  same  on  giriug 

au  iiudertHliing  therefor.     Such   notice  Bhiill  specify  the   r 

places  of  residence  and  plat'es  of  businens  of  the  proposed  si 
npon  such  undertaliing. 

]   3430.   LipdertakloK   to   ■eoonpanr   avplliiallaB    fei 


-lakini;  tlie  uiJiilicatiuu  Tor  the  discharge  of  the  vessel  v ^.., 

the  iimunnt  of  all  clniniN  and  demands  which  ehal]  be  f«tablisbed 
to  be  due  to  the  person  in  whose  behalf  the  warrant  was  iBsnecl, 
niid  to  hare  been  a  subsisting  lien  on  the  vessel  at  the  time  of  its 
isHue.  The  undertaliiiiK  when  found  suHicieul,  must  be  Hi^rored 
by  the  justice  to  whom  Ilie  npidiention  is  made  as  to  the  suffi- 
I'lency  of  the  mirotic*,  and  the  lienor  niay  examine  (he  sureties 
nfl  tn  their  sutfictency  at  sueli  time  aod  places  as  may  be  Bxed  by 
such  justice. 

I  mnr,  ninrfaarKr  of  warrsnt. 

When  such  undertakiug  shall  have  l)een  executed,  approved  and 
flelivered  to  the  lienor  and  the  taxed  fees  of  the  sheriff  upon  the 
i-eiinre  and  detention  of  the  vessel  have  been  paid,  the  jnslice 
shall  make  an  order  disciiarKiufr  the  wacraut.  and  no  further  pn>- 
eccdinics  aKBinst  the  vcshcI  seized  nhall  lie  had  under  this  article 
founded  upon  any  deuiuud  secured  by  such  undertaking, 

i  »4.<tH.  AedoB  OB  BBdertuklBK. 

The  undertaking  may  he  prosi-ciited  by  action  in  adt  court 
baviuK  jurisdictiuu  thereof,  ut  auy  liuie  witlun  three  montus  after 
its  deliver}',  but  not  utlerward.  If,  in  su<-b  nction  it  is  found 
that  uuy  sum  Is  due  the  pluintiCF  which  was  a  subsisting  lien 
upon  the  vessel  at  the  time  the  notice  of  lien  was  BledT  the  nlain- 
tiO'  shall  liuve  Jiidguieut  fur  the  recovery  of  tlie  same  with  the 
roHls  Hiiil  disbursements  of  the  action  aud  the  costs  of  the  pru- 
ceedines  for  llie  wiziug  of  the  vessel  and  shall  have  executiiui 
therefor.  Tf  il  is  funnd  iu  such  action  that  no  such  lien  existed, 
jiidk'uu'ut  slitill  lie  rendered  nKaiiiHt  the  iilalntlfF  for  the  costs  ami 
disbiirsenieiits  of  the  nciiou  iiiid  the  costs  of  the  proceedings,  in- 
,..  ■!..._  .....  .  jjujj  jjjj.  giierijf  il,  tin;  iiiijciiargc  of  the  vessel 


g  3430.   Costs  of  pro<^ce«lBic■. 

The  costs  of  the  prori^iliiiBS  in  addition  to  the  disbnrspmenfB 
Nhalt  be:  For  filing  notiee  of  lien,  two  dollnm.  For  applying  Tor 
and  proi'uring  a  warrant  if  the  lien  is  fifty  dollars  or  under,  ten 
doilnrs:  if  the  lien  exceeds  fifty  dollars  and  is  not  more  than  two 
hundred  and  fifty  dollars,  twenty  dollars;  if  the  lien  exceeds  two 
hundred  and  fifty  dollars,  and  is  not  .more  than  one  thonsand  dol- 
lars, thirty  dollars:  if  the  lien  exceeds  one  thousand  dollars,  forty 
dollars.  For  attending  proceedings  upoin  the  discharge  of  the  ' 
warroDt  on  the  execution  of  an  andertsJdDKi  ten  dollars, 
»84] 
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The  sheriff  shall  be  entitled  in  an;  «uch  proceedings  to  the  fol- 
lowing fees  and  expcnseH:  Var  serving  ivarrsnt,  oue  dollttr.  For 
return  of  the  suuie,  oue  dollar.  The  necessary  sums  [laid  b;  him 
for  the  vipeiise  of  l(eei)inB  the  vessel  in  custody,  not  eiceedlug 
two  dolturs  and  hfty  ruula  for  each  day.  The  sheriff  shall  uot 
receive  any  oilier  or  greater  bums  for  any  sNvi(«  rendered  by 
hla  in  any  proceeding  under  this  title,  nor  shall  he  be  allowed 
expense  of  custody  of  the  vpHsel  upon  mote  than  one  warrant  at 
the  eome  time.  AH  conts,  iliBbursenientg  and  fees  shall  be  veri- 
fied by  affidavit  and  adlnsted  by  the  Justices  IsauinB  the  wanaot. 

I  3440.  ShcrlR  Biniit  rvtsra  wsrraBt. 

A  sheriff  to  whom  a  warrant  may  have  lieen  delivered  pursuant 
to  the  provisions  o(  this  title,  may  be  compelled  by  an  order  made 
by  the  jUHilee  issiiintc  it,  1o  return  such  warrant  w)lh  his  proceed- 
ings thereon  and  pay  over  moneys  in  his  bands,  and  to  take  any 
nettHsarj  st^ts  for  the  safety  of  the  vessel,  pursuant  to  any 
order  for  that  purp<ise.  Olwiiieuoe  to  sueli  order  may  be  enftwcea 
by  attachmeui  iigainst  the  sheriff  on  the  application  ot  any  per- 
son iuterested  therein. 

I  S441.  THmcltnrmK  at  Ilea  btfure  ■■sue  at  yrmvv^at. 

When  any  notice  of  lien  shall  have  been  Sled  nnder  ttiis  artlde 
and  no  warrant  bss  been  issued  Id  enforce  the  same,  any  person 
interested  in  tbe  vessel,  may  apply  to  any  justice  of  the  supreme 
court  (or  leave  to  discharge  the  hen  upon  fflviog  an  undertaking 
therefor  to  the  Uenor.  The  application  shall  be  in  writing,  and 
shall  state  the  amount  of  the  lien  claimed  and  the  grounds  of  tbe 
(lefi'nse  thereto,  and  the  names  of  the  persons  proposed  as  sure- 
ties on  such  Qudertnklug.  with  their  respective  residences  and 
places  of  business.  Upon  presenti'ig  siich  applicntioii  with  proof 
that  a  copy  thereof,  with  iit  least  five  days'  notice  of  the  time  and 
place  of  presenting  the  same,  has  been  served  upon  the  lienor, 
such  justice  may,  if  no  just  cnuse  be  shown  in  opposition  thereto, 
authorize  tbe  execution  ol  such  undertaking,  which  Hhall  be  to 
the  same  effect  hs  an  undertaking  required  in  this  article  upon 
tbe  application  to  diKcbarge  a  warrant,  and  no  action  nay  be 
brought  thereon  in  like  manner.  At  tbe  time  of  the  presentation  1 
of  such  application  the  suretle'^  proposed  la  such  undertaking  shall 
Jusllfy  before  saeh  justice.  When  such  undertaking  baj  been 
e.vecDted  and  approval  by  sncb  justice  and  delivered  to  the  lienor, 
the  justice  shall  direct  the  clerk  with  whom  tbe  notice  of  lien  is 
filed  to  mark  the  same  as  discharged,  and  it  shall  cease  to  be  Hen 
u[ion  such  vessel. 


i 
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VERIFICATION  OF  PLEADINGS.* 


LAWS  OF  1881,  CHAP.  414. 


FimM  Mu  28,  1S81. 


Section  1.  In  nny  action  brought  in  nnr  of  the  justices'  courts 
.  of  this  Stste  nrlsiiig  on  contnict  for  the  recovery  ot  monfj  only, 
'  or  on  an  account,  the  ulaintitT  or  hia  ngent,  at  or  before  the 
'  time  ot  the  isBuing  of  the  kiiuiuiou<;,  may  lunke  a,  written  com- 
plaint Btatiog  in  a  pinin,  concise  manner  the  facta  Constltating 
the  cause  of  action,  spccSrying  therein  the  amount  aeluallr  due 
from  the  defendiint  to  the  pInlntiS  In  said  action,  and  praying 
Judgment  agaiuEt  the  said  ileft'ndant  for  the  nmount  so  claimcil 
to  be  due  to  him,  which  eaii\  complaint  shall  l>e  aubacribed  by 
the  pialnllll  or  hie  agent,  and  shall  be  verified  in  the  mnjiiier 
and  as  provided  by  section  five  hundred  and  twenty-six  of  the 
Code  of  Civil  Procedure.  Said  sumnions  and  coinplaiul  shall 
be  attached  and  shun  lie  served  npon  the  defendant  by  delivering 
to  and  leaving  with  him.  personally,  true  copies  thereof,  not  less 
than  six  nor  more  than  twelve  days  before  the  return  day  thereof, 
and  the  olTiciiil  certificate  of  the  constable  making  such  scrvlca 
ehall  be  snflicicnt  evidence  ther<'of, 

I  2.  In  case  the  defendant  appears  and  snewers  tn  siicli  action, 
bis  answer  shall  be  tn  writing,  and  shall  be  vcrilied  as  abovo 
provided  lor  the  vcrificntion  of  the  complaint,  and  mnat  contain: 

1.  A  general  or  specific  denliil  of  each  ninterial  allegation  ol 
the  complaint  controverted  by  the  defendant,  or  of  any  knowl- 
edge or  information  thereof  sufficient  (o  form  a  belief. 

2.  A  stiitemeut  of  any  new  matter  constituting  a  defense, 
offset  or  counterclaim. 

II I  siul  9  la  eBmst  S«pi.  i,  itsi. 

•  Sec  II  312e.  saoT. 


D,g,t,ioflb,GoOglc 


VERIFICATION  OP  PLEADINGS 

%3,  In  a  case  BpeciSed  in  sectioDa  one  and  two  o(  this  act,  a 
partj  m»y  demnr  to  the  pleading!  of  tbe  adverse  partj,  or,  If  it  is 
a  complamt,  to  one  or  more  distinct  and  sepai^le  ctflises  of  action, 
where  it  is  not  aufflcieutlj  explicit  to  be  understood  ;  or  where  it 
does  not  state  t«.iM  suffldenC  to  cosstllute  a  cause  of  action  or 
couQtercliuiii.  as  the  case  may  be.  Jr  tlie  court  dcetus  tbe  demurrer 
Weil  founded,  it  must  permit  llie  pleading  to  lie  amended  ;  and  if 
tlie  party  fails  to  so  amend,  the  defective  pleading,  or  part  of  a 
pleading,  demurred  to,  mnst  be  disregarded.  If  the  court  deoms 
tbe  demurrer  not  well  founded.  It  must  permit  tbe  party  making 
it,  to  plead  oi-er  at  his  election.     (As  am'd  by  L.  1889,  cb.  472.) 

§  4.  In  case  the  defendimt  fails  to  answer  said  complaint,  as 
hereinbefore  provided,  at  tbe  time  of  the  return  of  said  summo&s, 
he  shall  be  cleemed  to  have  admitted  tbe  allegations  of  tbe  com- 
plaiut  as  Inie,  and  the  court  shall,  upon  flliag  tbe  Bummons  and 
complaint,  with  due  proof  of  tbe  service  thereof,  enter  Judgment 
for  the  said  plnlntiS  and  against  the  defendi<nt,  for  the  amount 
demanded  In  such  complaint,  with  costs,  without  further  proof. 
(As  am'd  by  L.  1889,  ch.  473.) 

ff  >  and  4  In  effect  Jun«  IS,  inv,  u  vn'd. 


i 
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STATUTORY  CONSTRUCTION  LAW. 


LAWS  OF  1882,  CHAP.  677. 


),  1882.    Pautd,  tbrce-Brtlu  b«lnc  snamt. 
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CHAPTER  1  OP  THE  GENERAL  LAWS. 

The    Ststntorr    CoustrsctloB 

I*w. 

1 

3 
E 

ESf5Jp.rt,. 

PenoDil  propertj. 

Judge"' 

I-UP..-J;  ldl«7. 

! 

IlerefoVore"  "o™  t^t\'wi^. 

LbM:  preceding;  dcili  r«llawliui. 
W°rHL'ng:  «ign»ture. 

1 

1 

BfU. 

I 

1 

AL-kMB'iSt'^''';otarHS;ii<igi«nt, 

11 

Cbm>«""clw'    i^polnl. 

Bonrd  n)ni|io»«t  of  om  p«noD. 

Mwllng;  quonim;  power,  of  nujorllr. 

2 

S»nlce  of  notlw  upoB  bum  or  bod/. 

3 

Coontv  clerk:  reflaler. 

Villa  RC. 

'Siflli':  terrttDrr. 

2 

Pubu.  boa*.,:  ..w-bcid.,. 

8r«tton  1.  Slinrt  title)  extent  at  appIleotloK. 

This  fhapK^r  ahnll  lip  known  as  the  Btalutory  constTTiction 
law.  and  is  applicable  to  every  statute  unlesB  its  (teneral  objert, 
or  the  context  of  the  Innicnaee  construed,  or  other  provlsiona 
o(  law  inilicBte  that  a  different  meaning  nr  anplicafioo  w«« 
iDtended  from  that  required  to  be  given  by  this  chapter. 
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STATUTORY  CONSTRUCTION  LAW. 


nction,  and  all  written  matrumenti  ChemB«]vn,  as  distiugulsbed 
from  the  righta  or  ItiiereHiB  ta  wbich  the;  relate,  bj  whicb  an; 
right,  interPBt,  lieii  or  Incnmbrntice  in,  to  or  upon  propertj,  oi- 
an;  debt  or  Guanclal  obKgation  is  crcatpd,  acknowWsed,  evi- 
denced, traDBFerred,  discharged  or  defeated,  wholl;  or  in  part, 
and  cTerything,  except  real  property,  which  may  be  the  saDject 
of  ownerahlp.     The  tend  chattels  Inclndei  goods  and  chattel. 

The  terra  person  includes  n  corporntion  and  a  Joiot-etock  awo- 
ciatlon.  When  uapd  to  designnle  a  jiarty  whose  property  may 
be  the  subject  of  nny  ofFensc,  the  term  person  also  includes  the 
state,  or  any  other  state.  goTcrnmcnt  or  country  which  may 
Inwfully  own  property  in  the  state. 


The   term    jodge    includes    every    judicial    officer    authorised, 
alone  or  with  others,  to  hold  or  preside  oTcr  a  conrt  of  record. 


i 

i  T.   Laniiori  Idlori. 

The  terms  lunntic  and  lunacy  include  every  kind  of  unsotnid- 
nesB  of  mind  except  idiocy. 

1  f>.  Gonden  bbdiIi«f|  (CDiie. 

Words  of  the  mnscnline  gender  inclnde  the  feminine  and  the 
nentcr,  and  may  refer  to  a  corporation,  or  to  a  board  or  other 
body  .or  nasemblnge  of  persons;  and,  when  the  sense  so  indicates. 
words  of  the  neuter  gender  may  refer  to  any  gender.     The  term      , 
mi'u  includes  boys  and  the  term  women  iticludex  girls.  / 

Words  in  the  finEular  nnmber  include  the  plural,  and  In  the    I   I 
plural  number  include  the  stngnlnr.  V 

Words  in  Ibe  present  tense  include  the  fnttire.  ^ 

1  O,  H*r«to(are|  herenftert  boit. 

Each  of  the  terms,  herelofore.  and  hereafter.  In  any  provision 
of  8  Btatnte,  relat<-s  to  the  lime  sach  provision  takes  effect.  ■ 
The  term  now  in  any  provision  of  a  statute  referring  to  other 
lawB  in  force,  or  to  persons  in  offii*.  or  to  nny  fncts  or'circum- 
stances  as  eiialiug,  relates  to  the  laws  in  force,  or  llic  person 
In  office,  or  to  the  facia  or  c ire rnn stances  eiistliig.  respectively, 
immediately  before  the  taking  effect  of  sncli  provision. 

I  lO.   Laatt  prrttedlSKt  n^'ti  (ollowluar. 

A  reference  to  the  Inst  or  preceding  section,  or  othi-r  provision 
of  a  statute,  means  the  section  or  other  division  immediately 
preceding,  and  a  reference  to  the  next  or  following  section  or 
other  division  of  a  statute  means  the  section  or  other  division 
Immediately  following. 

I  11.  Falla. 

A  folio  is  one  hundred  words,  counting  bb  a  word  each  flgnt^ 
wcetMrilj'  nsed. 


J 


STATUTORY  CON8TBUCTION  LAW. 

I  la.   WrltlBKt  BtKaBlvrc. 

The  terniB  writiDg  and  wtiltcD  include  every  If^ible  reprfaratfl' 
tion  of  letters  u|>on  a  material  Bubelaaoe,  except  wheD  applied  to 
the  BlKDatiire  of  an  iiiBtrumi?at.  Tlie  lerm  BlgDaturo  iDcliideB  anr 
memorandum,  mark  or  Bign.  written  or  placed  upon  any  instra- 
ment  or  writing  with  latent  to  execute  or  authenticate  such  In- 
strument or  writing. 

I  18.  Seal. 

Tbe  private  seal  o(  a  oerBon,  other  than  a  corporation,  to  aof 
inatromeDt  or  writing  Blial]  conslat  of  a  wafer,  wax  or  odier 
■imilar  adhesive  eubetauce  affixed  thereto,  or  of  paper  or  other 
■imilar  aubstanee  affixed  tliereto,  by  mftcllage  or  other  adhealTC 
BubBtance,  or  of  the  word  "  aeal,  or  the  letters  "  L.  S.,"  opposite 
the  eignature. 

A  seal  of  a  court,  public  officer  or  corporation  may  l>e  impressed 
directly  upon  the  iustrument  or  nritinR  to  be  sealed,  or  upon 
wafer,  wax  or  other  udbeeive  Bubelnnce  aSixcd  thereto,  nr  uixtn 
paper  or  other  similiir  Hubstnnce  nfll:ted  thereto  by  mucUnge  or 
other  ailheaive  suliHtance.  An  loBtrumcnt  or  writing  duly  eie- 
_.....  r_  jji^  cocporulf  name  of  a  corporation,  which  shall  t  ' 
>ted  a  corporate  BPnl.  by  tl  ""  "  '" 

ioder  their  private  Beals.  si 

executed  under  the  corporate  seal, 

I  14.   Onth)  aadavlt)  swear. 

The  term  oath  and  affidavit  include  every  mode  aulborixed  by 
law  of  attesting  the  truth  of  that  which  is  staled. 

The  term  swear  iuctudt>B  every  mode  authorised  by  low  for  ad- 
minlBtering  an  oath.  When  nn  adidnvit  is  nnthorised  or  required 
it  may  be  Huorn  to  brfore  any  ofiiccr  authorized  by  law  to  take 
the  acknowledgment  of  denlH  in  this  state,  unless  a  particular 
bfficer  is  specified  before  whom  it  is  to  be  taken. 

I  10.  Aeltnow1eds«t  Boknovrledvment. 

When  the  execution  of  any  instrument  or  writing  ts  authorised 
or  required  by  law  to  he  acknowledged,  or  to  be  proven  so  as  to 
entitle  It  to  be  filed  or  recorded  in  a  puWic  office,  the  acknowledg- 
ment may  be  taken  or  the  proof  made  Iwforp  nny  officer  then  and 
there  authorized  to  Into  the  acknowledgment  or  proof  of  the 
execution  of  a  deed  of  real  property  to  entitle  it  to  be  recorded  in 
a  county  clerk's  office,  and  ahall  be  made  and  certified  in  the  same 
manner  ns  such  acknowlcdgineut  or  proof  of  such  deed. 

The  term  ackiiowledge  atid  ackiiowledgmont,  when  used  with 
reference  to  the  execniion  of  iin  inntrnnieiit  or  writing  other  than 
a  deed  of  real  properly.  Includes  n  compiiiince  with  the  prOTiBioiiB 
of  this  Kcclion  by  cither  such  proof  or  acknowledgment. 

I  19.  B«Kd)  uadvrtaklsv, 

A  proTiBlon  of  law  authorizing  or  regniriiig  a  bond  to  be  givea 
Btiall  he  deemed  to  have  been  complied  with  by  the  execaflon  of 
an  undertaking  to  the  same  effect. 


I  IS.  Board  eompoaed  of  oae  peraoa. 

A  reference  to  several  officers  of  a  municipal  corpomtion  hold- 
ing the  Hame  office,  or  to  a  board  of  such  officem,  shall  be  deemvd 
to  refer  to  the  single  officer  hoi  \a.'  such  ofSce.  when  bat  one  per- 
son la  chosen  to  fill  Bucb  office  iu  pursuance  of  law. 


STAtlTdnV  CONSTRUCTION"   LAW. 
1 10.   Mt^tlnsi  qaoranii  power*  at  majority. 

Whenever  three  or  morp  public  olBceta  are  given  hdj  power  or 
authority,  or  tbree  or  more  perions  are  cbarfced  witb  auj  pnbl.c 
<1ut7_  to  be  performed  or  ezerciaed  by  them  joiutlr  or  as  a  board 
or  simlliir  body,  a  majority  of  all  such  persoiiB  or  otficers  at  a 
meetiutr  duly  held  at  a  tinie  fixed  by  law,  or  by  any  l)y-law  duly 
adoptt>it  by  eiich  board  or  body,  or  at  nny  duly  adjourned  meeting 
ot  sucb  meeting,  or  at  any  meelhig  duly  lelil  upon  reasonable  no- 
tice lo  all  of  tnc[u,  may  perform  and  exerclfc  bucIi  power,  au- 
Ihorliy  or  duty,  aud  if  one  or  more  of  ench  ijersona  or  cflicrrH  shiill 
bave  died  or  have  become  mpnlnlly  incapable  of  actitiK,  or  shall 
refQie  or  neglect  to  attend  any  sm-h  nieetiiiK-  a  majority  or  the 
whole  number  of  such  peraons  or  officers  Bhal!  be  a  quorum  of  aacb 
board  or  body,  and  a  majority  of  n  quorum,  if  not  less  than  a 
majority  of  the  wliole  uumber  of  such  persons  or  officers  may  per- 
form and  exercise  any  aueh  pow^r,  authovity  or  doty.  Any  such 
meeting  may  be  adjourned  by  a  less  number  than  a  quorum.  A  re- 
cital in  any  order,  resoinlion  or  other  record  of  any  proceeding  of 
■uch  a  meeting  that  snch  meeting  had  been  ao  held  or  adjourned, 
or  that  it  had  been  held  upon  Buch  notice  to  the  membera,  shall 
be  presumptive  evidence  thereof. 

1 3Mh  9«rTl<se  of  Boll«e  np*B  b««rd  or  hodr. 

When  a  notice  is  required  to  be  given  to  a  board  or  body,  aei^ 
vice  of  such  notice  u|>on  the  clerk  or  chairman  thereof  shall  be 
sufficient. 

I  ai.  Oonntr  elerlct  revlater. 

Any  act  done  iu  puntuance  of  law  by  the  register  of  a  county 
shall  be  deemed  to  be  n  compliance  with  any  provision  of  law 
dulhorizing  or  requiring  BUch  net  to  be  done  by  the  county  clerk 
of  Buch  ciiunty,  and  any  instrument  or  nriting  filed.  ente:ed  or  re- 
corded ta  pursuance  of  law  In  the  olBce  of  a  register  of  a  connty, 
■hall  be  deemed  to  be  a  compliance  with  any  provision  of  law 
authorizing  or  requiring  such  paper  to  be  filial,  entered  or  rpcorded, 
aa  the  case  may  be,  in  the  office  ot  the  clerk  of  auch  coauty. 

1  22.   Village. 

The  term  village  means  an  incorporated  village. 


i 


k 


123.  State)  terrltorr- 

The  term  state,  when  used  generally  to  include  everr  state  of 
the  United  Slates,  includes  also  every  territory  of  tne  United 
States  and  the  District  of  Columbia.  The  term  territory  when 
Bsed  generally  to  include  every  territory  of  the  United  States,  In- 
cludes also  the  District  of  Columbia. 
t24.   [Aia'd,  ISOT.  109X.]    PakUo  kcIldaTBi  lulf  k*ltd»yN. 

The  term  holiday  includes  the  following  days  iu  each  year;  the 
first  da;  ot  January,  known  ns  new  yeai's  day;  the  twelfth  day 
of  February,  known  aa  Lincoln's  birthday;  the  twenty-second  day 
of  February,  known  as  Wnshington's  birthday;  the  thirtieth  day 
of  May,  known  as  memorial  <lny;  the  fourth  day  of  July,  known 
as  independence  day;  the  first  llondsy  of  September,  known  us 
labor  day,  and  the  twenty -fifth  day  of  December,  known  as 
Christmas  day,  and  it  either  of  such  days  is  Sunday,  the  next 
dny  thereafter;  each  general  election  day  and  each  day  appointed 
by  the  pteHident  of  the  L^nited  States  or  by  the  go\'ernor  of  thix 
state  as  a  doy  of  general  thankngiving,  general  fHstiug  and  prayer, 
or  other  general  religious  oliservniices.  The  term,  half  holiday. 
Includes   the   period   from    noon    to    midnight   ot   each    Saturday 
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ivhicb  is  not  .i  liiilMny.  Tin-  ilnjs  nii<l  linli-  day*  ^'forc'BR^d  i-htil 
111-  couftidMwl  Hs  Ibi-  fmr  ilnj-  of  the  weeh,  «>miuoalr  oalltil 
SiindHy.  anil  ns  iiublk  h<>lidB}'K  or  half  holidara.  fnr  all  purpoM^ 
whatKoi'vi'r  an  rfKanIa  the  trBnxaction  of  biwinvan  In  the  publk' 
ntnr<>s  of  thin  statP.  or  coiintiex  of  Ibiii  ntBte.  Od  all  olhtr  dnjra 
and  half  ilti)*>s  iTci'pliiift  SilndBjli.  siirh  olBn-a  HbnII  be  hi'pl  uih  n 
for  the  trniisHction  of  bnnioeas.  Where  a  cnntrai't  by  itH  tcmiTi 
rniiiirPH  tlip  iinjuiPtit  of  money  or  Ihp  prrfonnani^  of  a  condi- 
tion on  a  pulilii-  hoiiday,  such  poyment  may  be  made  or  condi- 
tion pcrfornieil  on  the  iieit  business  daj  succeeding  snch  hnlidny. 
with  the  BBoie  force  ami  effect  oa  if  made  or  performed  in  ac- 
cordance with  tb<'  teruLH  o(  the  contract. 
1..  IfWT.  cb.  014;  L.  1002.  cb.  3».  In  effect  Feb.  30.  VXB. 
t  SB.  Yt«r. 

Time  shall  continue  to  be  computed  In  this  atate  according  to 
the  Gregorian  or  new  style.  The  first  day  of  each  year  after  tbe 
year  1752  is  the  first  day  of  JanuajT,  accordinp  to  such  style.  For 
the  pnrpcwe  of  cnmputinji  and  reckoning  the  dnyg  of  the  year  in 
-■  tbe  same  regnlnr  course  in  the  futore,  every  year,  tbe  number  of 
whieb  in  the  Christian  era  is  a  multiple  of  four,  is  a  blsextile  or 
leap  year  consisting  of  three  hundred  and  sirty-six  dftj-s  unless 
sucn  number  of  tbe  year  in  a  niultiple  of  one  hundred  and  the  first 
two  figiirpH  thereof  treated  as  a  separate  nnmber  Is  not  n  multiple 
of  four,  and  every  year  which  is  not  a  leap  year  is  a  common  year 
consisting  of  three  hundred  and  aixty-BTe  daya. 

The  term  year  in  a  statute,  contract  or  any  public  or  private  tn- 
stnimpnl,  means  three  hundred  and  sixty -live  days,  but  the  added 
day  of  n  leap  year  and  the  day  immediately  preceding  shall  for 
the  purpose  of  ancb  computation  be  counted  as  one  day. 

In  a  slatnte.  contract  or  public  or  private  instrument,  the  term 
year  menns  twelve  months,  the  term  half-year,  six  montba,  and 
the  term  a  quarter  of  a  year,  three  months. 

I  M,  M«alh. 

In  a  statute,  contract  or  pnblic  or  private  Inatmineiit.  anlMS 
otherwise  provided  in  such  contract  or  instrument  or  by  law,  the 
term  month  means  a  calendar  month  and  not  a  lunar  month.  A 
number  of  months  after  or  before  n  certain  day  shall  be  comptited 
by  countlne  such  uunilH-r  ot  calendar  months  from  auch  day.  ex- 
clnsive  of  the  calendar  month  in  which  such  dav  occurs,  and  shall 
inclnde  the  day  of  the  month  In  the  last  month  oo  counted  having 
the  BHTiie  niinierlrni  order  In  days  of  the  month  as  the  day  frolii 
which  the  computation  is  made.  nnlcHs  there  be  not  ho  many  days 
in  the  Inst  month  no  counted,  in  which  caw  the  period  compttted 
shall  expire  with  the  last  day  of  the  month  so  counted. 

I  ST.  Don  mode  of  FOin|intlB«  ilaTai  alKht-Hnc. 

.\  i-alendar  day  Includes  the  time  from  midnight  to  midnight ' 
fliinda.v  or  any  day  of  the  week  Knectficnily  mentioned  means  a 
ctHendBr  dnv.  A  number  of  days  specified  as  a  period  from  a  cer- 
tain day  within  which  or  after  or  liefore  which  an  act  is  antbor- 
l*pd  or  reiiuire<i  to  \w  done  menus  such  number  of  calendar  days 
cv.'liisive  of  the  calendar  day  f-vrni  "-j,i,.h  the  rp"lionlng  Is  made. 
i'undny  or  a  puMic  holidny  o*her  thun  a  half-holiday  most  be 
excluded  from  the  recljooinc  if  it  is  tbe  ln"t  dsv  of  any  such 
neriod  or  if  it  is  an  iuter\-eninc  dnv  of  any  such  iierlod  of  two  days. 
In  coi"iiiiiinc  nnv  Hneclfiod  numb"  of  dnrs.  weeks  or  raonths  from 
II  speciped  evpiit,  tbe  day  noon  which  tbe  even*  bnnnena  Is  deemed 
the  day  from  which  the  reckoniuir  Is  made.  The  Unv  from  which 
nnv  ■necified  iiomber  of  dnv«,  "r.eka  or  months  of  time  !n  reeVoneil 
sh.tll  be  excluded  in  maklue  ihe  nvhoninp.  Night-time  tnclaiJea 
tbe  time  from  sunset  to  Runrisc 
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I  38.   SOadard  time. 

The  tlnndard  time  throughout  this  stite  ia  that  of  the  seTeutj- 
fifth  merldifiD  of  loDgiludL-  west  from  Ure^Dwicb,  and  all  couria 
aD(l  publk  oliiL-erH.  and  legal  and  official  p.oi'eeiliuga,  aball  be  regu- 

latra  thereby.    Any  act  required  ' '  ' —  '"  ' — 

peFformnl  at  or  nlibin  a  nrescril 
curding  to  uicb  Btandatd  time. 

I  XO.   civil  VBd  CfIidIbbI  Codes. 

The  term  Civil  Code  meant  the  Code  of  Civil  Procednre.  The 
term  Criminal  Code  means  the  Code  of  Criminal  Procedure. 

I  80,  LaiTB  ot  EnslsBd  sBd  of  tlie  ooloar  of  I<e«r  Tovk. 

A  Bta(nte  of  UdkIuikI  or  (iteat  Britain  shall  not  be  det>uied  to 
have  had  any  force  or  elTict  in  this  state  since  Ma;  1,  ITHtJ.  Ac'a 
of  the  leKiBlature  of  (lie  colony  of  Npw  York  ahnll  not  be  deemed 
to  hnve  had  any  furce  oi'  L-fTcct  in  thia  stute  since  December  ^, 
1628. 

The  resohilions  of  the  coiiprcsB  of  such  colony  nnd  of  the  conven- 
tion of  the  state  of-  New  York,  ahull  not  he  deemed  to  be  the  Jaw« 
of  this  state  hereafter. 

I  81.  UaaltlBS  the  effect  of  repeallug;  BtBtnte*. 

Tlip  repeal  hereafter  or  by  this  chapter  of  any  provisiou  o(  a. 
■tatute.  which  repeals  aiiy  pnivisinii  of  a  pr'or  statute,  does  not  re- 
vive such  prior  provision.  The  reppnl  hereafter  or  by  this  chap- 
t«T  of  any  provision  of  a  statute,  which  amends  a  provision  of  a, 

Srior  statute,  leaves  such  prior  provision  ia  force  unless  the  amen- 
atory  statute  l>e  a  suhstantiul  re-enactment  of  the  Htnlute 
amended.  The  repeal  of  a  statute  or  part  thereof,  sbull  Dot 
affect  or  impair  any  act  done  or  right  accruinR,  accrued  or 
acquired,  or  liability,  penalty,  forfeiture  or  puuiahment  In- 
curred prior  to  the  time  such  repeat  takes  effect,  but  the  sADie 
may  he  asserted,  enforced,  prosecuted  or  Inflicted,  ns  fully  and 
to  the  same  extent  an  if  such  repeal  had  out  b<-en  effected; 
and  all  actions  and  proceed inga,  civil  or  criminal,  commenced 
nnder  or  by  virtue  of  nny  provlRion  of  (i  statute  «n  repealed, 
and  pending  immediately  prior  to  the  taking  effect  of  such 
r^ieal,  may  be  proBceiiled  and  defended  fo  finnl  effect  in  the 
same  manner  os  they  might  if  such  provisions  were  not  so 
repenlcil. 

'  I  89.  Bfleot  of  repe>I  aad  ro-CBROtnient. 

The  provisions  of  a  law  repealing  a  prior  taw,  which  are  mb- 
staotial  re-enactments  of  provisions  of  the  prior  law,  ahnll  h^  con- 
stnted  as  a  continuation  of  Bueh  provisions  of  such  prior  law,  and 
not  as  new  enactments.  If  any  provi^iiin  of  a  law  be  repealed 
and.  in  suhstance.  rp-pnnrt<Nl,  n  reference  In  any  law  fo  such 
"epenled  provision  sliall  be  dei^med  a  rpferenee  to  such  re-enacted 
provision. 

I  38.  Effect  of  rpTlsloB  apai  Ibvt*  passed  at  aane  ■cssloa 
or  before  revision  taken  edeot. 

No  provision  of  any  chapter  of  the  revixlon  r>f  the  gpneral  taws, 
i>f  which  this  chapter  Ib  a  pnrt,  Bhnll  flnpemede  or  repeal  tj  Im- 
plication nny  low  nnssml  at  th."  snmc  session  of  the  lecinMlure  at 
which  any  siieli  chnnter  was  ennrt'ni.  or  finfsrd  nfter  the  enact- 
ment of  any  sneh  ehnpler  and  hcfon-  it  sliiill  have  taken  effect; 
and  an  aineudalory  law  passc'*  it  such  session  or  at  any  subse- 


i 
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quent  BCaeiou  begun  before  uiiy  aiicb  chapter  takes  efFect,  shall 
uot  be  deemed  repealed,  unless  ipedficall]'  deeigoated  in  the  le- 
pe&IlDg  schedule  of  such  chapter, 

§  34.  Allerndoiia  at  Ulles  and  htud  Bot«*. 

I(  the  title  of  any  article  or  other  dlriaioQ  ot  a  statute,  or  the 
head  note  of  a  section  shall  be  amended  or  repealed  in  the  bod;  of 
the  Btntute,  or  if  a  new  iirticlc  or  other  division  hiiviuj;  a  tille,  or 
a  new  section  having  a  new  head  note  be  nddcd  to  a  ataiute,  the 
corresponding  title  or  h(>ad  note,  it  any,  in  an  abstract  of  coutcnte 
at  the  beginning  of  the  article  or  other  diTigiou  of  the  statute 
shall  be  deenit>d  to  be  correspondingly  amended  or  repealed,  al- 
though there  be  no  express  reference  thereto. 

I  8S.  Law*  repcKlcd. 

or  the  laws  enumerated. In  the  schedule  hereto 
portion  specified  in  the  last  column  is  repealed. 


SCHEDULE  or  LAWS   KEPEALED. 


•.a  a- 


'/ 


D,g,t,ioflb,GoOglc 


DECISIONS. 


:.  XS  Mlsc   310. 

5  a.  19  Hud.  4X1  ;  Id.  210;  1  Cod- 
y.  122;  2  N.  Y.  Ann.  Oaa.  323; 
IB  Silat.  *1:  la  1.1.  el8;  6  App. 
DIv.  SC»:  30  Id.  SS:  29  Mlw.  »«. 

f  8.  IB  Abb.  N.  O.  M;  13  Mlac. 
3*1;  18  Id.  IIW:  33  1.1.  SCtZ. 

!<.  73  N.  Y.  140;  73  id.  23;  77 
M.  196;  S8  Id.  ISO;  77  Id.  E>46;  7S 
Id.  n2»;  M  Id.  312;  12  Hdd.  144; 
13  id.  451:  17  Id.  160;  31   Id.  617; 

20  N.  Y.  Simp,  HOC;  10  Mlw.  IIIS. 
I  B.  27  tStar,  33S;  04  Bupp.  433; 

U  App.  DIv.  SO. 

t  «  M  Abb.  N.  C.  IHO:  14  MlBC. 
»:  23  Id.  -Ma:  ra  Aw.  DIv.  2T1I;  3-^ 
MIto.  321:  Tl  Kupp.  K.'>. 

I  T.  83  N.  Y.  IflS:  30  Abb.  N, 
C.  S9.  n.:  10  Mini'.  134. 

I  8.  29  Abb.  N.  C.  175;  101  N. 
Y.  246;  133  N.  Y.  225:  OT  Hun,  268; 
74  M.  IOC;  78  Id.  100;  Mil  Id.  456; 
gl  N.  Y.  Snpp.  374;  r«  8t.  Rpp'r, 
6B7;  8  Mine.  180;  H7  N.  Y.  WO; 
82  Iliin.  24-1:  02  111.  477;  ID  App. 
Ulv.  28,  30;  20  MIhc.  <m:  40  Supp. 
U75;  SO  Id.  40;  31  MIhC.  406;  51 
App.  DiT.  105;  KM  N,  Y.  157. 

1  ».  87  Hud,  256;  78  Id.  180;  80 
Id.  466;  2A  mIkc.  «M. 

I  10.  T8  llun.  161;  82  Id,  260; 
46  Snpp,  or.");  20  MlBr.  SIM. 

t  11^  78  Hnn.  181;  91  N.  Y.  236: 
147  Id.  21)0;  12  MIhc.  407;  2  N.  Y. 
Ann.  Ohb.   24a 

Its.  78  IliiD,  161. 
]».  i:;3  N.  Y.  226;  8  MIK.  161: 
78  Ilan.  161. 

I  14.  62  N.  Y.  489;  77  Id,  610. 
73  Id.  410:  75  111.  344:  TQ  Id.  280; 
n  Id.  423:  80  Id.  IKl:  87  Id.  621; 
4B  N.  y.  Riiwr.  nS3:  l.t  nii»308: 
]!>  Id.  .tST;  S7  Id.  329;  41  Id.  566; 
40  Id.  43:  4  .It,  Rep'r.  HM:  40  Run, 
320:  48  ill,  .'««;  M  X.  Y.  Super. 
B03:  IS  Civ,  Pror.  224;  Id.  42:  17 
Id.  307:  Id.  .lr.7;  lin  N.  Y.  1S1;113 
Id.  476;  i»  ClT,  rmi-.  2S:  id.  HI; 
67  Hnn,  433;  m  Id.  19G:  1  rwinnolr. 
122:  M  Abb.  N,  r.  ri7:  07  Hod, 
254:  3  M<*r.  105:  0  M.  120;  7t  Hud, 
IBBr  144  N.  T, -2.10:  80  Hun,  76. 
am:  32  TJ.  Y,  Riipp.  272;  30  Id,  4.'il; 

21  ['1.  1:19:  T  Mti",  41.1:  8  Id.  160: 
66  Sc  Ri-n'r,  1W7:  1  N.  Y.  Ann, 
Cm.  98,  414;  2  M.  2B0:  87  Hun. 
338:  It  Mlw.  SNO:  12  Id.  43:  14 
Id,  00:  18  Id.  168-100:  21  Id.  all: 
IT  UlK.  217;  0  App,  DWi  131;  12 


A|ip.  DIv.      ., ,   .„, 

48  Id,  1112;  S3  W,  407;  SO  UIbc.  784; 
31  Id.  405;  33  Id.  119;  163  N.  Y, 
2U9;  U2  Supp.  U32:  II3  lil.  .'<01;  04 
Id.  40B;  65  Id,  1028:  07  Id.  22:1;  7:( 
Id.  385;  33  5Min-.  lin. 

1  IS.  16  Hnn,  «38:  21  id.  461;  20 
Id.  653;  8  Abb.  N,   V,.   18.%;  164  N.  A 


;   10  i 


.   Ulv. 


I  10, 30  Abb.  N.  a  a 

Misc,  JKt:  52  Supp,  188, 

I  17.  79  N.    Y:    r«2;   84    Id 
44  N.  Y.  Snp^r.  304;  60  Hui 


I  28,  08  N.  Y.  611:  111  Mlw.  503. 

J  a»,  SS   N,    y.    Oil:  47   N    Y. 

^71;   «2    How.    76;    1»   Civ. 


f  JW.   1.W  N;  Y."  143;'  no  id.  521. 
^I  31.  1  N,    Y.  I,aw  Jour.  .KB;  33 
Dallj  B(,g.   1413:  34  Huu,   609;   J' 
St,  BepT,  IW  ■  .   ' 

1  114.  4   Al 
Y.   .■iH2:    119     _     _ 

I  87.  29  Hun,  12;  143  N.  Y.  227. 

I  44  27  Hun,   78, 

I  4B.  21  -V.  Y.  338. 

I  4«.  0  Dem.  12;  114  N.  Y.  439: 
02  Hnn,  86;  21  Civ.  I»ro«.  201:  22 
Id.  12:  65  Huu.  .l;«:  03  ui.  IWi:  60 
Id.  365:  142  N,  Y.  132:  13  Mliw. 
US7;  8  Ann.  Iilv.  cmi:  10  Id.  319: 
ii  JIlBc,  flJo;  63  Biipp.  lOo;  47  App. 

ISO.  8  Barb,  369. 
oa.  34  HDD,  138;  14  Civ.  Proc. 
47:   139  N.   Y.   143:  6   Mire.  36B. 
I  B3.  25  SIlBr.  19U,  200. 
I  84.  78  X.  Y.  403;  23  MIbp,  190. 
I  no.  18  Hnn,  40:  14  Id.  292.  988; 
no  N,   Y.  IIU:  77  Id.  272:  4.-|  X.   Y, 
!   N.    Y. 


i 


riv.  Pro 

'io  sukc.  .i.vi, 

i  tM.  1.1H  1«.  Y,  143. 

I  n».  AS  How.  313;  0  Dsly,  102; 
42  Hun,  313. 

g  04.  2"  Hun.  SS;   12  Mlsp.   Il.t. 

I  65.  16  nun.  379:  17  CIt.  Proc 
.1!:   GO  X.    Y.   Super.  61;   14   Mtac. 


i  OO.  22  Hud.  180,  BB4,  000;  28 
td.  06:  ST  Id.  306:  43  Id.  483;  41 
Id.  23G:  131  N.  Y.  200:  U  N.  X. 
Super.  8;  id.  477;  13  St.  RepT. 
75f:  12  Id.  IIT;   17  CIt.  Proc.  302; 


Abb.  N,  C.  2n3;  81 
MlBC.  436;  78  Hun, 
" Kupp.  201; 


Id.  144; 

.    400:  2ii 
MIM,  fi63:  23  CIt. 


Jm.r"!; 


Id.   BTl,  1071: 

rrw.  263;  1  .^.  i.  add.  v.-«s.  tb: 
2  Id.  11)2;  3.1  Snpp.  lOTO;  30  Id. 
000.  07S:  80  Ilun.  100;  88  Id.  Bll; 
02  Id.  286,  637:  10  MIk.  SOB;  12 
Id.  ia-.  15  IS.  405;  10  Id.  .'il7.  X«: 
11  App.  DIt.  2S8;  13  ■■  """  •  — 
N.    y.   B25:   16  Anp.   T 

44    Bm>p.    602;    53   Id.    _.    .  .. 

aW;  21  MlBc.  93:  25  Id.  278:  2» 
Apn-  IHr,  fl06;  81  Suim,  fUi.  830. 
1074;  29  Ml«e.  52n;  30  Id,  146:  S2 
id.  »4:  33  III.  508;  04  Rnpp.  1(KKI: 
05  Id.  977:  49  App.  I>lv.  27.  4R; 
ei  Id.  352;  BQ  Id.  65;  SO  id.  262: 
M  Id.  Ti.  505:  63  Id.  3."i6.  408;  107 
N.  y.  33H;  188  Id.  W:  JM  MW.  11. 
«I0:  35  Id.  4M:  36  Id.  733;  W>  fHiiin. 
-■HK);  70  Id.  067;  71  Id.  101,  513.  5.10; 

72  Id.  5,  nsa 

I  «T.  7B  N.  Y.  428;  M  Id.  BOS; 
2C  St.  RppT.  Oil;  8  App.  ni.-.  1(11; 
in  Id.  .113;  152  N,  Y.  588;  20  Add. 
Dlr.  320:  35  Id.  280. 

1  OS.  12  Han.  110;  14  ClT,  Proc. 
283;  SI  Hun.  606;  112  N.  Y.  IBT; 
IB  Civ.  Froc.  104;  12  Mine.  113;  S 
App.  DIt.  Oil:  20  10.  320:  28  Mlw. 


►.  3  PaLg*.,  510;  20  App.   : 


I  T3I,  62   N.   T.   471. 

t  T3  10  Abb.  X.  C.  318;  6  Civ. 
Prot.  19;  20  P«d.  Hep,  390:  1"G  N, 
Y.  3U5;  42  Hun,  490:  IB  Clr,  Proc, 
424:  Id.  S;  7  Mlw.  4O0:  0  App. 
PIV,  13S:  21  Id,  203;  22  Id,  271;  .it 
Siijip.  2.'i2;  47  M.  603,  855:  55  Id. 
"i;  24  MlBC.  .592;  37   "  —      -- 


RTSiipp.   1101:   58  Id' 
M.  aSi:  27  SlUf.  148. 


f  14.  102  N.  Y,  393;  5  Apn.  DIt. 
326:  9  Id.  138;  21  Misc.  SIM;  07 
Siipr.  3S0. 

I  T&.  15  ClT.  Proc.  424:  24  MIso. 
SM. 

t  7a.  fin  Siipp.  527:  20  Mlsr.  200. 


I  78.  ' 


I  S3 


.   -    MlRC.    2n. 
W*.  IS  Hun,   280;   27  Id.   144. 
,  144;  20  App.   DIt 


t  «4.  27  Hon.  144. 
i  Kll.  f«   How,    184;    Id.    1 
MlBC.  231. 


Law    Bull.    48;    2    Raw. 

;  40  Han.  67;  31   N.   Y. 
>p.  1068. 
,  81.  31  N.  Y.  Supil 
I  Oa.  58  How.  I~^ 
i  04.  35  B 


Snpt 


).  106S. 


0  If  J 


1,  BIS:  1 


R5;  44 


73  Hun, 


I.  548;  17  ClT.  Proc. 
307;  B2  Id.  413;  24 
t<upp.   382;   52   App. 

j  iTO.'l26  N.  Y.  542;  II  Id.  81. 

I;'  72  Id.  604. 


}  100.  141  N.  Y.  1 
I  no.  22  Mime.  OS 
I  111.  43  Hbd.  287;  18  Abb.   N. 


Y.  620; 
28:  TO  i 
Misc.  24 


.  6S4:  14   ClT.   Pnic. 

464;    84   Id.    388:    ^ 
I.  260;  57  Hupp.  I 


I   N.    Y. 
22   Week. 


60;  40  App.  nil-.  1." 

I  112.  34    Ilan, 
Dig.  08. 


illl!  12S  N.  V.  542. 
IIM.  33  MlHC.  373. 
i  lai,  4  Mine.  113;  33  Hun, 
86  Apn     Itl^    J^l 

l  lat.  .    . 

Super.  108. 

11»1.  1  ClT.  PPOC.  ]. 
133.  45  Hun,  170. 
X»4.  55   N.    Y,    S\n 


JS9;  80  Supp,  258;  6H 

i  i»a.  10  Huu.  1S4. 

I  13».  55    X.     Y.    Super.    468:    6 

4140.  6    JobDi.     121;    30    Barb. 
, 

1147,  33  Hun,  320. 
149.  55  How.  136;  BO  Id.  381; 
8  Id.  ITl:  r>9  Id.  131:  20  Hua.  554: 
70  Sujji.  1117;  82  App.  DIt.  28.1. 


1  ^p. 


>.  78  Hun, 
"    T.  .',;  47K>ilK>. 
itp,  Dlr.  283. 


02  Aiip, 

f    lai.    0   Jobns.     ._,.    __       ., 
DIr.  4;  47  Supp.   454. 

itIUt.  21  App.  DlT.  6;  47  Supv- 

i'tOS.  1   Sandf.  eSO. 
1B4,  31  N,  y.  286- 
f  tSS.  57  iloA'.  lOO;  21  App.  DIt. 
2.  6:  01  id.  170;  70  Snpp.  403. 
I  1B7.  Ill  N.  Y.  684;  84  Id.  44S. 
i  16H.  m    N.    Y,    445;   70    Supp. 
403;  61  Anp.  DIt.  170. 
i  100.  70  Kupp.  403. 

!16t,  0  Barb.  400. 
lOa.  15    Abb.    N,     C.     185;     18 
App.   DiT.   128;  46  Snpp.   730;  fil 


Id.  305:  53  111.  lOOB;  24  Uisp.  228; 
30  App.   UlT.  102:  33  td.  SSZ. 

i  lua.  18  App.  uir,  roi. 

I  194.  18    App.    IHv.    IIW. 
i  IttS.  18     App.     Div.      lat;     M 
Ijupp.  720:  33  App.  DIv.  0^3. 
I  1«r.  IS  Hun.  42B. 
t  170.  15    Abb.     N.     C.    185:    81 

App,  viv.  no. 

I  171.  22  Ha 
21  Aon.   Div.  2.   ..  _,.,, 

I  rra.  SS  How.  2Hli  H  N.  Y.  BL 

i  173.  14    UlBf.  M». 

I  1H3.  3  How.  Pr.  (N.  8.)  336;  S 
N.  Y.  Supp.  51)1;  5A  1<1.  03IJ;  3' 
App.  Div.  187. 

I  18B.  60  How.  410;  SiN.Y.TSS 
it  »iipp,  53U:  34  App.  DIt.  18T. 

Jlrfi.  83  N.  Y.  m. 
18K.  8B  V.  Y.  403. 
!««.  19  Hun,  310. 
187.  84  N,  Y,  222;  B  Bt.  Bep'i 

I'lBO.  81  N.  T.  SOB:  Id.  1^  H 
Id.  ei:  T5  Id.  18T:  76  Id.  156;  77  IC 
B14;  83  Id.  BOS:  Id.  800:  89  Id.  «2l. 
86  Id.  ItU:  R7  Id.  .^27;  64  Id.  248: 
104  Id.  200.  234.  en3;   103  Id.    278; 

I.  B88;  34  Id.  584:  110  N.  T. 

7  Id.  tar,:  112  Id.  —  — 
n.  oil  114  Id.  400;  121  Id. 
M,  720:  128  td.  Kt:  137  Id. 
M.  138;  130  Id.  Bl:  141  Id.  88;  140 
Id.  320:  145  Id.  540;  8  Misc.  46B: 
SO  Hod,  466:  1  N.  Y.  Add.  Oin. 
SOB:  12  Misc.  40T:  140  N.  V.  187: 
ISO  Id.  120;  332:  IGl  Id.  172:  1S2 
U.  436.  B26;  IBS  Id.  449;  156  Id. 
100^104;  111.  130;  Id.  iS6;  Id.  309; 
Id.  328:  ISS  N.  Y.  444,  OIT:  156  Id. 
Bfl.  451:  157  Id.  50.  09:  158  Id.  86. 
120;  160  Id.  sea:  162  Id.  254.  266: 
163  td.  TO:  105  Id.  2UJ:  ir^S  Id.  262. 
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liable  for  cMts.  dimago  and  enwnm 2S84 

... ....  ...  .         'aking  limited  to  actual  damage*. ..  2385 
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U  he  icknciT-ledKed  or  prOTCd  . '. 2372 
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in  what  county  judgment  to  be  entered 2866 

costs  on  entering  judgment   2II7S 
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bail  to  b«  proceeded  agalmt  h]r  action  odIt 
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jnrtification  of  (uretiet  on  undettaiilsi B31B 

XIV.  In  Locu,  couati  Of  Aliamt  tna  Taor. 

in  Trov  inatlee'g  court  89U,  SSlt 

In  AlSir  city  court SaiO.  8211 

AsMHilt  u«  BmttKTT. 

included  in  term,  "  personal  injufjr" ^3 
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iudse  out  it  oAtce  may  lettle 2S 

on  appeal  to  eonrt  erf  appeals  from  Judsmcnt  on  verdict  aubject 

to  be  made  on  appeal   from  indgment  or  order  on  motion  for 

new   trial    WIT 

exceptlant  nay  be  stated  separslehr  , 
-    ■■  ■    -         ■  ■  t  to  ()« 


„_  .._  law  not  to  be  staled  w 


not  regmred  on  motion  tor  new  trial  befort  trial  judge OOB 

en  motion  for  new  trial  for  irre^larity  or  surpiiae 1108 

appeal  from  order  on  motion  for  new  (rial  on  judge's  minutes 

to  be  heard  on  caw  settled HBO 

on  submission  of  controversy   1»79,  1280 

nuking  and  settling  on  appeal  in  conijnnnation  proceedings S367 

■tatemeat  of  Mception  in.  not  to  prejudice  motion  for  new  trial.  lOOfl 
final  judnncTtt  not  ittayed  by  preparation  or  settlement  of ,..,.. .  1005  - 

order  refuiinK  reseltlement  is  appealable   IMT 

neceisary  lo  review  facts  on  appeal  from  surrogate"*  court yiTfl 

settlement  of  ca»  on  trial  before  surrogate  Sri4.'i 

reiguesti  lo  find  may  be  made  to  surrogate  on  settlement  of 2S45 

on  appeal  after  jury  trial  in  N'ew  York  county  of  proceedings 
in  surroxale's  cmirt  for  probate  of  will  2MT 

costs  for  making  and  serving  amendmenta 3251 

Caaar  of  AellOB. 

Oeaeterlea. 

burning  groimd  enempl  from  execution  IXa 

designation  af  exempt  burying  ground 130S 

CCHHH. 

certificate  of  director  of  census  admiisible  In  evidence M4 

CerUfleatrB. 

admissibility  as  evidence,  see  "  EviniMct"  VIII. 
to  foreign  record*,  etc..  Me  "  EvimhcI."  X. 

0«PtlontrL 

I.   To  INSCnS  INTO   DnBltTIOH. 

■  stale  writ  1991 

for  general  provisions,  see  "W»ln." 

1.  ApplicatiSH  /or  writ. 

copy  of  mandate  tor  detention  to  be  given B06B 

nenaltv  for  refusrndf  copy  of  mandate  for  detmtion ......  20flO 

Pisoners  entitled  to  wS. SOIB 

19T1 


INDOX. 

I.   To  IHOVIU   IHHJ   DBrBH-IIOM  —  ContiDuciL 
1.  ApflicatiOH  for  tcrit  —  Continued. 

not  eotilla]  wbm  deUiaed  on  final  iudgment,  order,  «lt  3016 

when  delained  by  mandate  of  federal  Gourtt SOIB 

to  whom  application  to  be  made MIT 

applicition  to  be  by  petition 8017 

eSKntial  allegalians  of  petiHon 3019 

requiiitu  of  application  in  adjoining  conntx 3018 

3.  Tkt  writ  and  ill  Uiuance. 

when  writ  muat  iuue 9030 

penalty  for  refusing  to  iuue 3030 

may  iHue  though  habeas  corpus  refuted 30M 

babeaa  corpus  may  issue  not  with  sWnding  certiorari 3044 

to  issue  in  lieu  of  habeat  corpus  If  oSence  not  bailable. . .  3041 

when  iuued  without  application 20Za 

form  of  writ    3002 

cannot  i>e  made  returnable  on  Sunday 301H 

may  be  iaiued  on  Sunday 301S 

when  retarnable  before  another  judge 3023 

not  to  be  disobeyed  for  defect  of  form 3004 

for  Immaterial  error  in  prisoner's  name 3024 

for  misnomer  of  person  to  whom  directed 3034 

8.  Sitvice  and.  rtluru,  , 

service  of  wit aoOS 

service  when  defendant  conceals  himself 3001 

may  be  served  on  Sunday , SOU 

fees  to  be  paid  or  tendered 300G 

person  served  deemed  person  to  whom  writ  directed 3031 

person  served  to  make  return .....; 300S 

commitment  for  disobedience  of  writ '.'.'.'.'.'.'.'.'.'.'.  3028 

proceediogs  on  return  of  writ  in  lieu  of  habcM  corpus. . .  3043 

y  be  called  to  exCcate  atttchnient  or 
precept  to  bring  up  prisoner  o: 

return  on  warrant  to  bringlfp'^riKS!??!?.'.'.'.'.'.'.'.'.'.""','  aOW 

concealing  prisoner  to  avoid  writ 3093,  30S3 

warrant  to  bring  up  prisoner  about  to  be  removed SOCM 

warrant  to  arrest  for  unlawfully  confining aOSB 

proceedingB  on  warrant  to  arrest   for  uiflawfiitly  confiD- 

ing 3086.  3067 

0.  Rfntand,  dischargt  and  ollonranct  of  bail. 

remand  of  prisoner  lawfully  detained 2082 

power  of  court  to  inquire  Into  legality  of  mandate,  etc..  3034 

when  prisoner  under  civil  process  to  be  discharged 3D03 

prisoner  unlawfully  restrained  to  be  discharged  forthwith.  3048 
order  for  discharge  not  to  be  made  without  notice  to  pci^ 

son  interested   30B8 

district  attorney  to  have  notice  before  discharge  of  crim- 
inal prisoner  3C38 

dischsTEc   on  bail   when    irreguUrlT   committed   on   crim- 
inal charge .:..  30» 

fiiln*  and  allowing  bail 2HS 

by  wbom  baH  to  be  taken SOM 

j.„i. <  -^ — ,r  („il^ 2UT 

197* 


4ng  up  pria 


INDBX. 
Ocrtler»rl  —  CoBtlnned. 

I.   To   INamu    INTO   BBTHItlQll  —  0)Olinu«d. 

5.  Rtmcnd,  discharge  and  allowance  of  bait  —  Coatiuanl. 

writ,  of  discbarge  abolished 2048 

CT™rVina  ot-dCT  fcr  dixhi?^. '.'.'.'.'.'.'.'.'.'. '.'.'.'.'.'. '.'.'.".'.  '.'.'.'.  20*9 

pmaltr  lot  diK^cyiiv  Older  for  diKharge 204S 

when  pri»oer  discharged  majr  be  re-imfirison^d  for  same 

Hiialty  for  illegallir  re-connnittlnB  diKbarged  priioncr. ..  20Si 
diamiaaal  <f  prisoner  lawfulW  detained  and  not  entitled  to 
bail : 2048 

S.  Afttalt. 

irfaat  orders  are  appealable SOSS 

wben  people  mar  appeal ZOCS 

diKbarge  on  ball  pcDding  appeal  by  people 20S6 

admitting  to  bail  pending  prisoner's  appeal 2060 

reeogniiance    pending    appeal    by    pnaoner    to    appellate 

dlviiion 2061 

by  prisoner  lo  court  oi  appeals 20Bli 

»aWd  fat  adjourned  terms 2064 

eouody  of  vriMner  pending  appeal  and  before  admission 
to   baU.;:; 2068 

n.  To  uvitw'piraiiiHATtoH  or  mrBaiea  TuauHJti~ 
.    ..•■•»te-wri« 1961 

»neral  pr 

i)  atatutorjr  provi 


for  general  provistoni,  sec  "  W«it»." 

ipceia)  atatutorjr  provisioni  eiceplcd 2I4T 

■ppliei  10  civil  <:ascs  onl;  and  criminal  contempt* 2148 


1.  WhtH  iauid. 

when   writ  n^y  issue 2120 

.    ."detwrn'Mlion"    defined 346 

"boE  or  officer''  deiined 2146 

may  luae  to  officer  after  expiration  of  t«n.... 2186 

not  to  issu"  when  appeal  lies 2122 

not  lo  iosue  lo  review  decision  o£  civil  action  by  court  of 

record    M21 

not  to  iasuc  to  review  determination  which  Is  not  final. . .  2122 

sot  lo  ilsuB  wben  re-hearing  may  be  had 2122 

lo  iuuc  only  out  of  supreme  court,  except,  etc 2123 

when  10  issue  from  court  exercising  appellate  iurisdiclion.2124 
lo  be  issued  only  within  Soar  montlis  of  determination. . .  212B 

ciiension  of  time  for  disabiUiy  of  relator 2126 

atay  of  proceedings  pending,  obtained  only  by  order 2131 

noaertaklng  to  procure  slay  of  proceedings 2131 

8.  AppHcation  for  u;ril. 

bow  application  for  writ  made 2127 

to  what  court  made 2127 

grwting  or  refuiul  discretionary 2127 

.    notice  of  application 2128 

service  of  notice 2128 

>.  Tht  arit;  urvia  of  mil. 

when   and  Where   rctnrnable 2131 

to  vhom  writ  directed 2129 

mode  of  service  of  writ 2180 

fees  to  be  paid  or  tendered 200t 

68  107B 


IMDBX. 

Certiorari  —  CoBUnae*. 

II.  Ta  iiviiw  DEiauiiiATioM  or  iNfuio*  tuidhiu.  —  Coadiratd. 

4.  Tlu  rtlun. 

pencm  served  to  nuke  return  -...,..-., -..-...  2005 

how  relum  nude 2131 

further  return  may  be  direeled 213S 

affidaviti   lo   suprlemenl   return 2138 

feei   for  tnaking  return 21*5 

proceeding!  when  defendant  dead,  abicnl  or  InconpetCDt.  Z139 

penalty  for  omiwion  lo  make  return 2188 

officer  failing  to  Riske  maj  be  puniabed  after  cxplntion 

B.  Hrarine  and  dftmHuuMon. 

governed  by  ruin  applieable  to  actions 21SS 

bringing  in   (bird   person! UQ 

n"K"'of''^bMrmg""! '.'.'.]""]]]'.]'.]'.]'.]'.'.['.][]'.'.]'.'.'.',  8188 

wben  defendant  dead,  absent  or  Ineompctanl 2139 

irhat  questions    may   be  reviewed 2I« 

finil    order 2141 

awarding  and  enforcing  restitution 2148 

eniry  and  enrnllment  of  final  ordn- SUM 

effect  of  enrollment  of  final  order 214B 

coats    diacretionarr 2143 

award  of  coMs  by  final  order 214S 

CkallenBc. 

See  "  Jtlioil  AND  Ju»y." 
CtaaBperty. 

champertous  actions  by  attorneys TB-M 

grantee  of  lands  held  adversely  may  sne  In  name  of  fnntor....  IGOl 
costs  in  ejectment  by  grantee  auing  by  grantor IBOl 


Chnflcla. 

action  lo  recover,  see  "  Riplivih," 


Sec  "  Baitabby:  "  "  DiceoEKTs'    EsTATii;  "  "  DiiniiUTioic;  " 
"  Divoara;  "  "  Lsoitiuact." 
CDanrhPii. 

not  subject  tn  action  to  annul  cornorstion  1804 

to  iudicUl  supervision 1804 

to  anion  (o  dissolve  corporation   )^0i 

cicepied  from  provisions  for  volnntarir  dimnhitlon  of  corpora- 


Clllm. 

Sec.  also,  "  Mii.'iicii'al  CoaPoBATloKS." 

e.ccpl«l  frum  judicial  superviiion   1804 

not  »iil)j«t  lo  artion  lo  dissolve  corportulon IfltM 


10T4 


IND03L 

lerrke  o(   .ummon.  on 4U 

order  of  irrnt  in  >ction  for  fund*,  etc,  of M» 

Bitaclinieiit  in  actia*  to  rcooTcr  fund*  of eST 

priwf  of  ordinanccB,  byUwi.  etc Ml 

Bction  Cor  cuItinB  Ireas,  tie,  on  luda  of lOTI,  1668 

proceedings  to  acquire  lands  excepted  from  reptalitig  cImw  of 

coodcfnnaiion     Uw 8S8S 

laxpaycTs'  ictions  10  prevent  illefBl  acta,  elc 1925 

overseer  of  poor  may  sue  on  cause  aruinc  before  hi*tonB.  1026.  1928 

te™  f""!*.  °™*"r.  °..^.°''..??!^.r,  "?f. 102t!  1928 

actioD  by  state  to  recover  oublic  fundi. ..,._. 1989 

venire  *i"lusi>ce'B°^ui^'^in  ^ilin  beti^^Mo  dtiei! '.]["'.]'.['.  2993 

deposit  of  justice's  books  with  diy  clerb S144-314T 

cost!  when  action  brought  by  BUM  for  benefit  of  dtj 82*3 

Cilr  Coort   of  Albaar- 

See  "  Aliamt  City  Couk." 
CHr  Cowrt  Bt  Bpooklra.  ^ 

custody  of  sealt.  recordi,  etc 8S 

eUr  Ceart  vt  !.••«  IvUb^  City. 

■  ccmt   of  record 9 

SHr  CoBV*  •(  N»*r  TavlE. 

general   provisions  applicable tU6,  S34T 

provisions  not  applicable  3160 

I.    COBSIITOTIOB    OF    COt«T. 

a  Goart  of  record S 

always  open    for    business 324 


d'^JiTii'ffl 


rules    of    p      . 

JBtIke*  may  take  oaths,  aeknoirfedgmen 

Ofdeta  to- be  node  by  juBtices  only 


II.    OrFIOWU,  ATTIHOAHTS,    X 

cltrli,  deputy  clerlt,  1 
oaths  <fl  cTerV  and  d 
clerk  to  keep  judgilH 

dtttio  of-  ileputy  clerk 
■pedal  deputy  clerks. . 


app^ntment  and  duties  of  interpreter 3S3 

false  hnerpretatlon  Is  perjury 334 

appointment  and  duties  of  attendants ^ 

clerks,  etc.,  not  (o  recdve  tees  for  official  services 536 

suspension  of   officers 387 

III.    JtlHSOlCTIOS, 

iurisdictieii    '">,  318 

limited  to  demands  not  exceeding  12.060 316 

actions  on  bond*  and  underlaUags  gives  in 310 


INDBZ. 
CItr  CoBTt  «f  ITrw  TorV  —  CoutlnacC 


III.  JmuDicTiOH  —  Coatmoed.  I 

(o  lue  on  bonds  glnn  in 8M  I 

leila  iuHsdiction  i>  limited  to  *2.000 Sl« 

niinltjr  or  maritime  juristlict 


Ki-vices  and  torts  on  fcneli Sit 

unliie 31(4 

action  to  luprcme  court 819 

ocRird    midenU 3140 

of  judgnient 12TS 

of  contravene  to  general  teno 1281 

iitary     oroceedings. . .,., -...  2434 

art  proceedings  to  recover  posKsalon  of  real  prupaty. . .  SS3i 

to  relieve  from  impriBOnmenl 3163 

*  of  chattd  aubject  to  lien 1738 

'al  of  actions  from  municipal  court 3216 


IV.    EXICUTl 


eicculions  to  be  eierulci)  by  sheriff 


cuted'iA'iohtJea^ 


V.  ScMUona;  rLEADinoa. 

amnmons 3I«5 

short    lummons 3185 

long  Bummons  againat  non-resident 3165 

order  for  icrvice  of  summons  without  cit;  or  publication 3170 

time  of  service  of  pleadings SIM 

time  of  defendant  under  arrest  to  answer SUK 

counterclaims    8174 

VI.  Thau,  mrc. 

time  for  serrice  of  nolicei 3181 

application  for  preferenu   31«t 

fifing  note  of  iwue  SJ© 

non-resident  plalntilT  to.  glTe  accnritr  fer  Coats 8U&  SMS 

reference  of  questions  arising  on  motion 8172 

filing  of  decision  on  trial  by  court S173 

demand  for  special  decision  stating  findings  of  fact  and  law..  3173 
nmitting  portion  of  TCrdlct , 3176 

VIL  Apfuu. 

time  for  service  of  notice  of  hearing Slftl 

from  final  tudpnent   3188 

* j„  „.1_,„i — , —  "idgment 8t8B 

.       _„._         _  _  1344 

10  appeal    3190 

nearing 3190 

stiptrlaiion    for    judgment    absolute    on    afGrmance    of   order 

gran-ing  new  trinl SIM 

when  appeal  maybe  taken  to  Appetlale  division 31111 

practice  and  iiroceedin(p  on  appeal  to  appellate  division 8102 

time  to  appeal  to  appellate  division SISR 

Judgment  absolute  on  allinnance  of  order  granting  new  trial. .  3MM 

enforcing  determination  of  nppellaTe  conrt SIM 

discharge  of  levy  of  eieetHion  pending  appeal ISU 

1*7« 


Iv  whom   appeal   h( 


INDEX. 
Vtty  Csiirt  ot  new  TorlE  —  ConUKac«. 

VIIL    PlOVIUOHAL  RIHIDUIi   KISCDTlOIt,  KTC 

papacnt  of  mancy  into  court 81H 

ptoof  ncceuai)'  O  iboia  ■Uachmcnt SIM) 

liotice  of  nonaccepUtice  of  hail SMS 

DDticc  of  juitiGcmliDn  of  bail  on  arresl 8US 

wk  of  perishable  property  levied  on 81TB 

enfoicement  of  judgmenls  for  warkini  women tlA 

IX.   UUIKI   CAUSU. 

ordioary  action  may  be  brougbl  for  like  tamt SIBT 

order  of  aircil 8177 

rule*  regulating  arrest 8I7T 

coBlenn  of  o[?er  of  arrem S1I8 

•erviu  ol  suRimocu  and  oHcr  of  arreat S17B 

decotioD  of  order 3I7& 

bai)  or  deposit  before   return SISO.  S181 

ball  or  deposit  afiet  return 3182 

oaatody  of  defendant 8188. 

return  of  sheriff  8IH 

appcaranee  and  proceedlhcs  after  return.. --  3185 

pleadings  may  be  oral  or  written 8185 

demand  for  jurr  trial 3186 

trial    8188 

preference   of 3186 


X.  Coars. 

security  may  be  required  from  aon-roidenla  of  city SSBMSm 

notice  Of  elceplion  to  sureties 3168 

notice  of  Juitification 3188 

•ahtti-  several  KCtibns  brought  on  same  instrument 3331 

upon  adiaurnnierit'oV'iriai'"!""'!!!!!!!^!!"!!!!!"!^""!  3266 

acction  3301  relative  to  clerk*!  f eea  not  applicable ,...  33ia 

CltT  Comrt  of  Yoakpra. 


civil  and  criminal  remedies  not  merged 
Cloliia  to  Rrnl   Proprrtn  Action  ta  Del 


I,  ConrI  Of. 


infessions.. 

rmption -V ..........".."..'  IOM",  1138 

OlerlcB 


Mempt  from  jury  Krviw.;.: .■.■.".'."."." .■;.;.";.■.'.".■.■  .'iOSO,' 1 


See,  also,  "  Codkiv  CLuit." 
I.  ATroiNi 


:fined. sua 

^ of  clerk  of  appellate  division 8» 

of  special  denuly  clerk 88 

of  New  York  city    court 828-331 

of  coon  of  claims 388 

of  clerk   of    surrogate's   court SSOS 

of  clerks  in  surrogates'  offices 2508 

of  cleik  of  tuslice  of  peace  in  Brooklyn 8110 

»OTT 


INDBX. 

Olerka  of  Court  —  CoaMMmrt. 

I.  ArroiHTMiHTi  couratnMmti  —  ConllmiliL 

Minosntc  liable  iar  clerk's  Mt* 3811 

to  periorm  dutin  without  niaard  ciccpt  ••  oprMily  aKowcd .  S2S0 

ef  doun  of  aHteali  to  ucsunt  for  fan 3283 

to  lukc  Hucbw  for  BUM  oOtBn  witbom  fM 8380 

fow   of 1304,  3306 

in  sirll   •eticui 3301 


not  to  ^^oi^in»d  reftra.'^SL.'in  NiwYMkr.l^l'!!;^!!;;       W 
dliqualiiied  as  trial  juror 1200 


Duy  lake  oaths  and  aSidavili iru 

:t  as  Kuaidian  oi  (ilrn  when  appoint*! 473 

t  and  miifjr  Kaicbaa.  ...a. MH 


to  open  deposition  taken  on  cauaGstian BOfc  S06,    SOT 

IranHnir" " '     ' '  — ^'  ~" 


mittins  papers  on  change  of  plac*  of  trial 088 

y  of  lucent  by  default  by.         1213,  IM 

ecord  mdnnents  in  ludgmenl  book IzM 

y  on  doeket  when  joint  ddifor  not  served 1036 

y  of  aatisfaction  of  iadgmcnl  against  joint  debtor Iftg 


nake  schfdule  of  fine 


duty  in  taxing  costs 8268 

review  of  taxation 326S 

dark  of  local  courts  of  Hudson,  Utiu  and  Oswcfo  (o  deliver 
tKNifca  tn  uuoty  clerk 8108 


.  2S09,  2010 


Of  juiticr  9i  lh4  ptaa. 

dnties  of  clerk  of  justice  in  Brooklyn. 

Of  Nm  Virrk  mHiicipal  eerrtt. 

to  traniniit  papers  on  removal  of  •clioi 


cess  lo  be  filed  with,  wbea  returned 38 

dertakinglo  he  file4  with 818 

and  file  deposition.. 


judgment-Toll 123T.1230 

Qf  foreclosure  acBoa 1831 


'  JMfic.    of   th,  ftKt. 

service  of  notice  of  appeal  on B04T 

service  of  undertaking  on  appeal  on 9000 

service  of  notice  of  appeal  on  clerk  of  anKtlaM  couH 3048 

filing  undertaking  with  clerk  of  appellate  court 8063 


CloB*  OB  ■MUe. 

See  '•  Eui,  Pmrw**." 

Code  *f  ClTn  Proocdare. 

^, 

"S^t  *u '"n"rffi«'  lod'SffiUv; 

:;::::  3^ 

when  dHncd  to  have  been  paued 

::::::  ^ 

ColleKra. 

profeMor  uf  leather  excnipt  from  Jury  aervicc 

1030. 

lORl.  1127 
1082.  1128 

■     to  like  ttstimony,  see  "DEPoamoBS;"  "Justicb  or  t 

ukI" 

90 

Oomailaatoacr  of  Jar  on. 


of  t«tam«.tary  trustees   2T30, 

2S02. 

2338. 

3320 

S320 

I.  JnailDICIION  'and  comirol  ot  cou»t. 

2323 

Irn" 

S321 

II.  AnwiBTMritT  or  comkittei. 

1.  Tht  applicalioK. 

1076 

INDEX. 

CotamtUtea  of  InconvetcBt  FeraoMa  —  CaailawcA. 

II.  AraoiKTMiHT  OF  coiiBiiTKi  —  Contlnntd. 

1.  Tht  application  —  Conlioued. 

noljct  of  application 2S3S 

Injunclion   against  alienation  of  propcitr  acquired    from 
lucDmpttcnt 232T 

2.  iHguUiiioH  bifor*  eammiitieittri. 

order  for  coministion 2337 

r  coninCa  of  coRimisrion 2S38 

oath  of  commiaiuoneri. 2320 

filling  vacancies  in  coinniiiBion 3SZ9 

■ummoning  and  impandtinE  jurv  23S0 

hearing  before  commlMlonen 2331 

inquiry  as  to  Innacj  confined  to  tinw  of  tnqtrfrr,  itnlcai 

extended   by  order 2S3S 

findings  of  jury  on  inquisition 2331 

return  of  inquisition  and  cooimluion. . : 3833 

eipenaes  of  commission 283S 

■lierifF'i  fees  for  summoning  inn'  on  inqaesi 880T 

S.  Trial  ty  iary  in  to^rt. 

order  for  trial  at  trial  tcrD. ..,....»..,...»,,.....,...  SS2r 

Mating  questions  of  fad  for  trial 23S4 

order  directing  notice  of  trial 23M 

inquiry  as  to  lunacy  confined  to  tiaie  of  inquiry,  unles* 
extended  by  order 233S 

order  of  reference  of  incidental  qneUion ; 2834 

4.  AppHcaHon  on  bfhalf  if  tialt. 

petition  by  oflicer  of  state  inatitntion  wtna*  confined...  2323a 

to  what  court  petition  presented 232Ba 

notice  of  petition. 2333d 

cost)  of  proceeding 2823b 

provisions  for  comraitsion  or  trial  by  jury  not  applicable.  28SBa 

proceedings  upon  verdict  oi  return  of  cammiaaioo 2336 

•ame  or  different  individuals  ma;  be  appointed  far  person 

and   property 3833 

appointment  of  foreJEn  committea MB6 

petitien  of  aurety  to  be  relieved ,...  813 

revocation  of  appointment  for  failure  lo  give  new  bond..  813 

cosis  on  final  order  appointing  comrailtee 2330 

costs  on  dismissing  petition 2338 

III.    Pownt    AHD    DDTtCS. 

conunittee  of  property  may  aue , .  3340 

title  to  securities  representing  money  paid  into  eonrt 7«» 

action  on  securities  represcnliikg  Dumcr  raid  into  coiart..  749 
[lower  of  comnutiee  of  piopetly  to  leaae,  mortgage  or  dia- 

pose  of  real  property 2830 

may  sue  to  compel  mnveyance  of  real  property 23M 

committee  may  he  directed  lo  enKUte  canTCyaneE 2347 

acceptance  of  gross  sum  in  lien  of  dowe       '  ' 

in  landa  told  for  decedent's  d^Xt 


OttBiMlttec  of  Ia?i>m>etent  Pervona  —  Ooattavwd. 

III.  PowEu  AND  DUTiis  —  Continued. 

2.  Precridings  to  sill  really  <if  incempettni. 
piocedure,  m  "  Sale  or  Real  PioFEHTr." 
■pplicBtion  to   be  made  only  after   appoistment  of 

nriUee  of  prppeitj >_ 

bond  of  comiritlH  of  property  on  applicuion 

prosecution  on  bond  on  appLicatiQ 

B.  Partition  by  afretmtHl. 


'3S.S 


diui  ad 


ItLori  "IlrMMSn?(t ..  I"  .!"  X  !  ^ !!!!!!!'  !   3372 


In  atirret^e't  canrl. 

MTvIce  of  sitallon  on  IncompetcHl 252A 

appointment  of  special  guardian 2SS0 

tppointmeot  o(  ipecial  guardian  ai  fium  to  ckcIumoo 

ccmialttee. 2527 

notice  of  application  to  appoint  special  guardian 2S31 

B.  Attieni  iy  tttd  afatui  commiltii. 

lestlf/_to  pirsonal 
patty  ii  CO 
mMee  t(  advcMe  party. 


tion  not  lanie  when  tom- 


miing  vacancy  on  death,  removal  or  resignation 2339 

apDointment  cf  special  guardian  to  proceed  for  remnril 2342 

removal  for  negfcting  lo  account !■ 2342 

dlKturge  on  recovery  of  incompeteot :...  3343 

rcMoralion  of  property  on  recovery  of  iacompctcBt 2343 

diaposition  of  property  on  death  of  incompetent 2344 

V.  AcconuM  or  cdmuittee;  coupeksatiob. 

«  petltioa  of  aaretT  to  be  relieved 812 

conmittee  of  property  to  file  annual  invenlorjr  and  account,  . .  2341 

■fuaal  examination  of  aceounn  aitd  inventories ©42 

order  lo  «le  invnlery  and  account 2342 

order  to  supply  deficiency  in  inventory  or  account 2342 


IKDEX. 

ComBilttea  •<  laeompetemt  Fenoms  —  Caattancd. 

V.  Accounts  of  committu:  coMfuUTiOH.— Conlinued. 

intcnncdiale  judicial  account. 2312 

notice 'of  spplication  for  imemiTdialc  account 2312 

ippotutmeni  of  ipecial  guirdisn  on  IntemicdiBIe  KcmiDting..  HSUS 
compen^^  '°5 jjjjp^"^™  ^j^^°  m'"4™"  ™'»a  "  [ ! !  X ! ." " ! !  I "  2338 

compensation  of  commiitee  of  (wrsoo  to  be  fixed  b)f  court K^B 

commissions  may  include  co«  of  bond 8320 

Comnllmeiil. 

See,  «lso.  "  AiRisT." 
for  contempi,  see"  Cotmttn." 
for  noo-paytnent  of  fine,  see  "  Fmn." 

for  disoliedience  to  certiorari  or  hab«9  corput 2028 

of  executor,  etc.,  for  failure  10  file  inventorr VtlS 

action  for  cutting  treel,  etc.,  on  public  cammaa leffT,  1688 

See  ■■  Cauius." 

evidence  of',  of  another  state  or  conntrr M2 

reiwrts  of  cases  adoiiiaUe  to  prove 942 

recordi.  documenis,  etc,  nay  be  proved  acoonlios  Id  fulei  of.,.  082 

descent  of  properly  to  heir  at,  how  affected 2T13 

eeniorari,  how  issued 2120 

rule  of,   not  applicable  in  constru  Inn  Code 3840 

CommoB  Pl«>ii  of  Kevr  Tavki  Cobf*  vf, 

custody  of  seals,  records,  etc 98 


also.  "  Pludihc' 
I.  Fo>u  AND  nsuiiim. 

IB  of  put 

I  fact*  constituline  ciuae  of  action. 

0  be  separately  Muted. 


first  pleadins  of  pUfnttff ITS 

:ff* ■■  ■"  - '    -'--  "" 


joinder  of  c 

requisites  to  support  arrest  in  action  on  contract 6111 

demand  for  iiidgmeni 18t 

demand  fur  both  interlocutory  and  final  judgment 483 

on  default  of  answer,  judgment  not  to  exceed  demand ...  1207 

complaint    1207 


II,    II.    mCIFie    ACTIOH.. 

deacription  of  property IMS 

to  set  forth  name  of  husband 1808 

description  of  property .,,  UIl 


IL  Im  RTiciric  ACTioKi  —  Contintud. 

to  MMe  vhethcr  uiaUier  ■ction' brmght  on  dabt.. 


propertr  to  be  deicHbol  vitk  coamoti  ccrtalntr IMS 

(O  Male  iaterena  of  pnties U12 

Adiiin  to  drltrmint  claim  to  Tttlty, 


.  less 


Ktphvin. 

in«gatlen  of  lille 

iltrgation  of  wrongful  Ukinv  or  i 
deprttiallan  of  duttel  by  defend 


ot  peiwiwl  ud  KpraenUtive  unaa*. 
t  htirs,  tic,,  of  dtadinl. 


MaKdamtLt. 

Tul«  applT  to  illeraatWe  iiuind«mu>. . 


in  N.  Y.  municip: 
in  Ttoy  jiH(ice"» 


time  of  Hrvice  in  N.  Y.  cily  court S168 

lime  foi  Krvice  of  supplTmcnlal  not  to  be  entetided TS4 

d<imi»al  for  failure  to  serve  copy 490 

to  be  Aled  on  terrice  of  aurnmons  by  publiotioii 443 

IV.  Dnoun  «i.       See  "  DEumiia." 
V.  PinaiMia;  nmr  or  jvaeutHT, 

dlimiual  for  disobedience  to  order  for  discovery  ol  books,  etc.  808 

for  negilect  lo  serve  some  of  delenduiM 8Zt 

for  neglect  lo  proceed 822 

pliintiff  cinnot  submil  to  nonsuit  after  jury  retire* 1182 

en;ry  of  judgment  by  default  on  verified  complaint 1213 

judinwnt  for  pari  of  claim  admitted 611 

tweo  admittlns  counterclaim  for  leu  than  demand.. ••  S13 


INBBX. 

c»tl  Dpon  Kttlcment  of  ■CClon S260 

lien  of  ittomev  not  «ftected  by 66 

defendsnl-i  offer  to  compromiie 738 

proceedings  on  defendant  ■  offer  to  conipromiM T38 


1»  on  r^ection  of^  dcfendani's  offer. . 


rejected  offer  nol  udmusible  in  evidence TS8,     730 

proceedinEa  on  plaintiff'i  offer  to  compromiie  counterclaim 73B 

coiti  on  plaintiff's  offer  to  compromiK 730 

■utncription  of  offer  and  accenlanes 740 

entry  of  judcment  on  death  of  parly  after  offer  of  judgment.  ■ .     7B3 

offer  of  Judgmenl  in  justice's  court 2882 

on  appeal  from  justice's  court S07D,  3072 

of  penally  or  forfeiture  by  common  infonaer ISM 

leparBle  composition  with  joint  debtor  doe*  nol  release  other*...   1M2 
Tights    of    co-debtors    not    affected    by    compiMition    with    joint 

of  claims  against  decedent's  esutes 2719 

CoBptrallvr  of  BtBtc. 

lo  (upervise  Bdminislration  of  fund)  paid  inli  court v..     744 

lo  designate  depositories  of  court  funds 74S 

annua!  report  of  clerk  of  court  of  cbnms 273 

officers  to  make  searches  for,  without  fee 3290 

CoBdrnDnttaii  Lair. 

proceedings  by  state  to  acquire  property,  see  "  AuumaHT  or 

abort  tllle SSB7 

when  law  takes  effect.'.'.".'.'.'.'.'.".'.'.'.'.'.'.'.".'.'.'.',','.'.'.".',.'.'.'..'."!"!  3384 

definitionB 33S8 

proceeding*  to  be  taken  as  preacrihcd  by  Code 33S0 

power  of  court  to  make  neceuarfordert 3363 

I.  PrriTioH;   hiaxihc  and  judcuekt. 

practice  3383 

wHlten  offer  to  purchaae 3372 

acccpianer  of  offer  id  purcbase r. 33T2 

temporary  possession  of  plaintiff  pending  proceedings, ..,,...  3380 

ftotice  of  pendency  of  action IIB81 

designation  of  parties 3358 

contents  of  petition 3300 

nolice  of  presentment  of  petition 33GI 

service  of^peti-ion  and  notice... 33«1,  3362 


for  defendant  not  personally  served 
apparnnce  in  person  or  by  alto     " 

vcrilieiitioa  of  petition  and  answer 336B 

trial  of  issues 3367 

reference  of  issues 067 

decision ■  WW 

mistakes,  omisuons  and  irregnlaiilie* 121-i30,  3368 

jndgnicnt , 3388 

IT.  FiocEiniKcs  laroiE  oomhissioheu:  awaid. 

appointment  of  commissioners  3360 

duties  and  powers 3370 

determination  of  compensation   3370 

benefits  not  to  ht  deducted 33TD 

compensation  (or  railroad  property  lAm  for  public  nic 8370 


Ooadeai>»tlo«  Lair  —  CoatlBmed. 

II.  Pkocudihcs  buou  coHUiuiOHiuj  AWAID  —  CootlnDcd. 

confirmation  of  report   ..[\"\l'.''l'.''.'[['.l]"l'.'M]ll[l[\  8S71 
rc-faeaririE  on  uiting  t$ide  rtport StTl 

ffo  and  cipenKi  o1  comniisilanera SSTO 

addilional  compensalion  in  New  York  Mid  King* S370 

III.    EHFOSCIKO    JUIMlieNT    AND    AWJUO. 


.  BSTl 
'.   SBTS 


compcnution  and  coin  to  be  docketed  as  judirnieins B3T3 

coUettion  of  compensation  and  coKs 3373 

dJS^"mTn"alion  of'XIflkting  claims  to  VoiSJ>inuiiDn.'.'.".'.','.'"  !  8S78 
abandonment  and  discontinuance  of  procee'ViiE B87< 

IV.  AfpiULM. 

from  final  orders S3TB 

case  and   exceptions  on  appcst S367 

leview  of  judgment  on  appeal  from  final  order 33T5 

stipulation  by  defendant  not  to  diiturb  plalntiS'i  posaeaiioii. .  33TS 

■tay  on  appeal SSTS 

appeal  by  plaintiff  from  judgment  for  defoidant gig 

order  (or  new  appraital  on  ^peal S87T 

new  appiatul  on  appeal  is  final S3IT 

enforcing  award  on  new  appraisal 33TT 

V.  Co«T«. 

wbcn  awarded  to  defendant 8389 

when  awarded  to  owners   8872 

addiUonal  allowance  to  owneri  8873 

agaiiwt  defendant  on  trial  of  iiaue* 3373 

vhen  compensation  does  not  eaceed  VItt 3379 

on  appeal  by  plaintiff  from  judgment  for  defendaal 3376 

Co>dltt«Bik 


precedent,  how  pleaded  .  ■ 
wben  proof  of  peiformanc 

Con  foal  on. 

of  judgment,  see  "  JUDCMBNT."  

contideniiiil  communications    ,    63S-88lt 

not  sufficient  proof  for  annulment  of  maiiiage 17S8 

Con  aldeFHtlon. 


Coma  oIldatlOB. 

what  actions  may  be  consolidaleil.. 


ictions  by  people  against  different  defendants! '.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.  1988 

ictions  lo  foreclose  mechanics'  liens 3401 

irocccdings  for  acdounting  by  executor 1727 


of  claim 


I.   POWUC  MID  BiniM. 
pcuhy  for  nMlcctin^ 

rcwardB  la,  forbidden   SUB 

not  10  be  interested  in  suits 51BT 

inducnnents  for  buaineu  prohMled  ODT 

Tnl«!i-in«nni-    tn    vinl.l.    nniriiinna  .  .    SISS 

..  B1S8 


custody  oi  jury 


loo  of,  for  iuuiui'  courti  in  Brooklyn. . 


■THuie  mandates  of  justice  In  person 815T 

n  cmnplete  execution  after  term  expire! 3043 

to  act  under  execution  after  return  day SM 


•rtmM  of  ■ttacbottnt 3800.  39U 

3831.  sam 

fanhinr  witMM.  3BT3.  39ft 
...  3901-391111 


reiiniiilion  to  replevy   

.  ^f  Bitaobment  aR^nsI  defan: 


ni.    ACTIDBI  ACAtMST. 

«or  money  collected  on  encution BMl 

for  fsllure  to  return  eiecution aOS» 

Kalty  for  wrong  ddivcry  of  replcried  chattel 3038 
for  omissTon  to  Icecp  jury  in  apecia]  pnwMdtng. .....,,..  1106 

limitation  of  aetiona  aeainit S83 

IV.  FaH. 

Kr  ettcBdiDE  courts'".'.".'.'.*.'.','.','.'.','.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.*.'.'.!;!  S313 
affidavit  on  claim  for  ttanl  f«ei 333* 

C«natllBtloB>l  IdiW. 

order  bolding  statute  unconitituHonal  is  anxalable IMT 

preference  of  appeal  from  jndgmeol  iavolTina  eon«titutiw»tlily 

Cttanlrnctlosi. 

nile  of  sIKicI  oonstnielion  net  anplioaUa S34B 

punishment  of  cHmci  and  misdemeanors  cmted  b;  act 3348 

when  proceeding!  la  be  under  former  itatutes 3gjll 

prn^tdin^  talren  or  riKhta  accraed  inider  former  atmilei  MnMl,  SX3 

effect  of  atmnc  upon  officers  and  offices SSB4 

when  act  denned  to  hsve  been  passed. ..........,-..-...,..-,-  18BB 

wben  act  takes  effect SSM 


•iMiupt  from  jur^  aarvice  in  New  York  ci 


It  et  cacnptioB 


I.  amiHAi 

roiiiine  mtndale  of  court lOS 

puniihmfnt 9 

when  proeeedings  may  be  >ummiry 10 

DOlicc  10  pCHOiu  tharged  with 10 

review  of  delermirution  by  ccnioiar'i!'.!! !!  !^!! !!!!!!'!!!!  "  214R 
remand  on  habeai  carpua   of  pttmn  committed  t07  criminal 

contempt S033 

power  of  juslice  to  punish 2870 

fine  and  commitment   2S71 

offender  to  be  heard  2»72 

Hsrranl  to  bring  offender  before  court 2873 

record  of  convictiim   2«T3 

requiailM-ol  conimitment  2»M 

6ne  10  be  paid  to  o*er>«r  of  poor 2875 

II.    COHTIHrrB  rUMCEHAlU  CIVILLV. 


1.  OlSeial  acM  and  nasroniutt. 

falhire  o(  clerk  of  court  to  certify  attendance,  etc.,  of 
Jufori  in  N-ew  York l(e» 

failore  of  commissioner  ot  jurors  of  Kings  county  to  re- 
turn   precept    for    levy    on    personalty    of    dennquent 

>T^^"f  ii'tne'siin  Viobtl™' of  priViieBe','.',',','. '.'.'.!  ^ '.'.'.'.'.  BBS 

Degleet  to  return  inventory  of  attached  property OKI 

of  iherifC  to  make  return  in  replerln ITtB.  ITIO 

failure  to  make  return  to  mandamus 2073 

to  alternative  prohibition    ZOM 

to  certiorari  to  review 2130 

2.  Disobtditnct  and  miicanducl  of  altarntyi. 

nonpayment  of  costs  imposed  on  attorney MS 

reviewinj!  denied  motion  before  another  judge 778 

withdrawing  motion  for  judgment  without  leave 778 

8.  DUahtditnce  ef  farHri  and  wilnesiti. 

refusal  to  deposit  or  deliver  property  when  ordered 718 

disobedience  to  order  to  discover  book*,  etc 808 

when  judgment  enforced  by  punishment  for 1B4I 

vlthholding  possession  of  really  from  person  adjudged  en- 
titled thereto   1S7S 

violation  of  order  restraining  waste  of  really  sold  on  en- 
disobedience  to  order  restraining  waslepending  action...  18H1 

disobedience  to  order  ii.  __,. _.,  , 

non-payneni  of  costs  b*  transferee  of  cause  of  action. . ..  3247 

awarded  by  final  order  on  stste  writ 2007 

no  punishment  for  non-pavmmt  of  interlocutory  costs...       15 
proceeding!!  <o  collect  mnlion  costs  do  not  relieve  from..     779 

power  of  referee  to  punish  witness  for 1018 

disobedience  to  subpotna  is SOS.    871 


OsHteaapt  of  Ca«rt  —  ConUBBCd. 

II.  CoHTium  FDHiiBAiLi  CIVILI.I  —  CanUuMd. 

S.  DiiobidUnce  vf  fartiti  aN<ln>itNt»M  —  ConUnncd. 

pom-er  of  surrogate  to  puniih  for 24S1 

enforcing  dEcreet  bj  puniihmeBt  for 20fi6 

disotwdience  lo  order  regulating  custody  of  propeit; 

between  co-Meculor« 2TI4 

undertaking  Co  stay  commitment  pending  appeo].  2ST9-2S81 

cues  lo  wliich  provision!  apply ,  22«0 

■uBinury  punuhment  of  contempla  in  pretence  of  court SUtT 

warrant  to  commit  witiiout  notice  for  non-paytnent  of  money.  S208 

1.  Ordtr  Id  jhou'  caitit  and  BmrrvHt  to  ottath  eStnitr. 

misconduct  at  trial  term  may  be  punished  *t  ipedal  term.  3293 

order  to  .how  cause 3269 

warrant  lo  attach  offender 3249 

notice  to  oflicer  to  return  mandate  or  show  c»ise 22T0 

order  or  warrant  may  be  made  out  of  cooit 2271 

order  and  warrant  returnable  at  term  of  court 2371 

referee  may  nulce  order  or  issue  warrant 2273 

referee's    order    or    warcant    may    be    retamable    before 

referee  or  court  2212 

power''  of  referee  on  order  or  warrant  returnable  before 

liim 2272 

order  is  motion  in  action  or  apecial  proceeding 227S 

warrant  is  commencement  of  special  proceediaf. 2373 

warrant  and  affidavit  to  be  served  on  accused 2274 

amount  of  bail  may  be  indorsed  on  warrant 2275 

aheiiif  to  keep  accused  in  cuitody 23711 

pbysicil   inability    of  accused    excuses   production   under 

accused  need  not  be  Gonfiocd  in  prison.  -.-...-..■,..,.,.  227^ 

undertaking  to  procure  discharge  pending  bearing 227T 

warrant  not  to  issue  against  prisoner 2278 

habeas  corpus  to  produce  prisoner  to  answer.. 227B 

undertaking  for  discharge  to  be  filed  with  return 2279 

%.  Htcring  onrf  dtttrminaliim, 

prod'uct^on  ""p"ofa"w"'hMring'f™. ..!!!;:!!!!;.'!.""!  2280 

determination  of  court  ^0 

liiul  order  imposing  Goe  or  impriaonmeot  or  both 2281 

""iMnde/ '°  ."" ..?!'...''.....  .".T.f . .?.??"". ^.  2282 

warrsnl  of  comoiitment  Z281 

prisoner  produced  on  habeas  corpus  may  be  cammitlcd  on 

discharge  from  custody 2282 

final  order  on  return  of  order  10  show  cause 22SS 

commitment  upon  final  order  on  return  of  order  to  show 

cause 2283 

8.  Caitimilmeni  er  Une. 

fine  to  indemnify  for  damages  to  be  imposed SSSt 

payment  of  fine  indemnifying  for  damages  bars  action  by 

agreed  party 2284 

luil  loss  not  sustained 2284 

nay  be  fined 2284 

irrant  of  commitnunt SSSK 


conioral 


INDEX. 
CoBtcBipt  Of  C*arf  —  ContlBBCd. 

III.    PmOClEDlNOS    TO    FDNlil!    COHTIHPTS,    KTC, CoDtinUCd. 

8,  CiWimiJuMiil  or  *!■#  — Continued. 

'"fi"^!""!"! ."?!'. . .". ."!  ". .".  1?'!°™. . . .*". .'"'!. !"! .  ztss 

IcncFlh  of  tiUBruoiuiunt  where  aSeoder  not  required    la 

pofo™  Ml 228S 

commiliDenl  for  violation  of  order  rotr«ining  waite  of 

realty  sold  on  «ecotiao ■ MM 

discbarBG  on  under»kitu  1440 

'    prisoner  lo  be  confined 167 

aamiges  tor  escape  157 

release  on  inability  lo  perform  or  pay  discrcttonarr  with 

court 2386 

puniaKment  for  conremnE  docs  not  bar  indictment- , ......  2'^^ 

ususnce  of  new  warrant  on  failure  of  accused  lo  appear 

after  giving  undertaking  22fi8 

county  coort  cannot  remit  fine ? 3S1 

order?  of  N.  Y.  city  eourt  may  be  executed  within  state..     S3B 

4.  Action  OH.imdtrlBiiiii. 

order  for  prosecution  on  failure  of  accused  lo  appear 228S 

when  party  aggrieved  may  prosecute 2280 

dantaga  recoverable  by  party  aggrieved 3280 

order  for  prosecution  by  atiorney-general  or  district  attor- 
ney. .   .   : 22B0 

by  people.  .   . .' 2200 

liability  of  sheriff  for  insnfliciency  of  sureties 2201 

CoDllnccBt  EmtBten. 

when  vested  in  trustee  for  insolvent  debtor 21T7 

Sec,  also.  "Abmemebt  asd  Bevivav;  " -"  ArjooaHHENT;  " 
"AssiGNMtNT;"  "Paktiks." 
judge  of  proceedings  begun  before  another  in  New  York-       26 


of  term  oi  coun'to  amtiwr  jilace. 
of  special  proceed! 


after  death  o 
Ooatraat. 


"  SpEcinc  Per 


(ndgnient  by  defaalt  in  actions  on 

person  making  fnr  benefit  of  another  is  trustee  of  eipress 

tWHilerclaims  in  actions    

warrant  of  attachment  in  action  for  breach 

cause  of  action  on.  ma;  be  attached 

offer  to  liquidate  damages  for  breach  conditionally 

refusal  of  offer  to  linuidate  damages 

costs  on  refusal  of  oiler 

interpleader  in  actions  on  

joinder  of  cUimants  on  motion  of  defendant. 


1874,  18TS 

1088.  •  ■-   -  ,\'- 


Conlmet  —  Ceatl: 


»le  of  intcrat  in  contr«it  for  luda  to  piy  dcoednfi 
-<<rtoi.j  for  breach  ...  jmticis-  court,. 

dehU.     ZTTS 
-2783 

ComtrKOtor. 

.  ZMT,  SMS 

CoBtrlkvthta. 

betwun  dcCcnd*n»  when  realty  of  oat  (old  o 
*hm  part  owner  ot  property  redeenu.. 

order  of,    on   sale  of   really   on  execution 

enforciog  ^  oH^iul  judsipent  after  «de  on  e 

preserving  lien  of  originnT  judgment - 

entry  on  docket  to  preKrvc  lien  of  Driglail  judgment,. 

Controvernr,  BnbmlaBloB  of. 

Set  "  Sdiiiiwioh  o*  Contkovuit." 
OMTeraloa. 


order  of  »rreat  in  action  for M8 

in  juUice's  court 28eB 

wunni  of  attachment  in  actioo  for 636 

in  justice"*  court  2805 

ulioti  iiy  people  for  convcriion  of  public  funds 1060- 19TB 

0*BTerKBGC. 

iubpann  dfKti  f entm  to  proddM  recordi SBS 

decdi  acknowledged  or  proved  (dnliaiUe  In  evidence S3E 

■■■vnni     nr    FrriifirH    copy,    •dniuihlr    in    niilmr*                flRK 

roof,  n 


of  lu)d  withoDi  the  itate  ■dmjuible  in  evidence,  whoi.  etc 9M 

■nmplicatiOD  of  record  without  tbe  Mate  admlwibtc  in  midcnce.  WT 

of  rul  property  by  aheriff  under  order  of  court TI8 

by  aheniT  on  ule  by  direction  in  judirnwnt 1242 

on  judicial  tale,  to  state  name  of  pciion  who*e  inteieat  «old 12M 

■herifri  deed  on  sale  of  realty  on  execution 1411 

on  death  of  coroner  wbo  made  lale  on  execution '. !  14T8 

effect  of  conveyance  on  sale  under  forecloaure 1«I2 

conveyance  of  property  of  infant  or  incompetent 23n8 

not  neceuary  on  ule  under  foreclosure  by  advertisament 2400 

by  corpotation  void  after  petition  for  voluntary  diasolulioa 24M 

on  sale  of  real  property  to  pay  decedent's  debt* WT6-2n8 

opcntlv-c   Innnuuicc  CompknlM. 

change  of  naine   Sm.  MIS,  M14 


j/mms. 


■rrcrt  of  sberiff  by 

bow  ibcriR  confined - .  ^ . . 

■b«iS  cnciU^  M  jail  libntiw  oi 
«  of  iheriff, .- . 


dutie*  when  BberiS  i*  pUintiff 

MMHtrfar  ckiiw  of  priKMr 

duticA,  eic,  af  inCDming  and  outgoioB  coronen 

liniiuiion  of  action  tor  non-fisymnit  of  nioocy  collected.  ■ 

I  ibieriff  ■  aartr 1901 

on  aucntlon 14TT 

n  after  doth  of  eoroner..  1478 

S310 

mada.4amnul SSST 

C«rp**wtloaa. 

for  mooieipal  corpsrations,  see  "  HuNICirAI.  CotnNUiTIDHI." 

"  domulic  corporation  "  defined   8343 

Indntfed  in  term  "  penon  "  ta  condmmatioa  law SSSS 

iadaded  in  "  body  or  olficer  "  in  provisions  u  to  «rliorari. .  214A 

nay  be  fined  for  contempt 3284 

eoment  of,  to  discbsrse  of  inMlvent  drtifor SIM 

Hraitation  of  ■cliom  for  peiuHies  Bgainst  dtrsctor*  and  stock- 

bolden    of    monejed    corporations SM 

itodt  mar  be   altacbed Ml 

notice  of  levy  of  snaebment  on 649 

to  fomiib  certificate  of   defendant'*  intercit  wbto  stock  at- 

tadied    8B0 

•ale  of   attached    uoch TOS 

Mock  deemed  useti  in  hands  of  executors,  etc 2T19 

taking  deposition  of  officers  or  director! 873 

pmduetloii  of  books  and  papers  on  taking  at  deposition 873 

Mbpctn*  diiett  iteum  to  prodoee  boots  or  papert 668 

•erviee  of  sabpicna  ducei  tecnm •..  868 

■ubonSliate   officer  or   employee  laxr   produce   on   subpona 

dMfi  ttcum 869 

pneurlng  personkl  attendance  ot  offlcer  on   aubpccna  ducii 


.   1   debtor...       .... 

icnrica  of  order  in  aupplementatir  proceediufs S4S3 

II.    PkOdlDIMCI   TO   CnAMCI    KAMI. 

may  petition   for  ehaooc S40T 

certificate  tbat  proposed  change  not  in  CMiflict  with  other  cor- 
porations  S411 

contenu  ot  petition 3412 

notice  ot  ^iplication ,...  241S 

order   authoniinc S4t4 

oi^er  to  be  enMisd  and  papers  filed 2414 

publication  of  order 2414 

affidavit  of  publintlon  to  be  fiM  and  recorded 241S 

when  change  to  take  effect 341S 

saw  name  may  be  substituted  in  pending  action  or  proceed- 
ing   UK 

pcndine  actions  or  proceeding!  not  affected 2416 

couo^  clerk  to  report  cliangea  of  name  to  ilal*  olGuta 84IT 

changes  to  be  publishtd  annually  In  aesaioB  lawi 3417 

nliditr  uf  prior  procccdinga  to  change  oamt  atred 3*U 

1091 


INDBK. 

Ill,  Actions  by  *«d  AB*iHaT. 
1.  JuTiadictian, 

2. 

by  creditor  or  ofKc»r  lo  suspend  of  removi  olBoef . .  ITSl,  1782 

■".•&■"""": .  1"""^'"-  .~r . ".  ,T! .?".  ."T":  2«3 

ptovisions  relating  to  actions  to  detcrsunB  dalm  to  real 

S. 

Smict  cf  fTtCtU. 

4. 

Pleading;  niilcKcc,  rU. 

B. 

anlnit  corooratlons  isniing  baiilt  note*,  etc 791 

extension  of  time  to  aniwer  or  demur  granted   only  on 

order  for  trial  to  b*  jerrail  with  pleiding ITTO 

t-.KicHitrii.pTOVisioiMil  rcmtditi. 

order  of   wreM  in  tutitm   tKoinit  agent  for   fiin^i  mis- 

injnnction  order  suspending  bnnneii  Is  be  made  tmiy  on 

lOM 

INDBX. 
Ci>p»«n»tlana  —  C»>tla«ed. 

III.  ActioNs  II  AND  AOjUMiT — Continued. 

IDTljdktian 288B 

residence  ror  parpoK  of  juiiadlnlon 2»».  ^!6 

•enice  of  tummona  28 

ord«r  of  UTsM  igalnM  igaiit  far  miuppropriattRf  fund 


when  sToviiions  lake  effect 3^ 

to  be  hid  pumiant  to  Code 33B0 


of  I 


verilieation  '  of  fietitlon -,.,.,.-...... -.-.-,-  B301 

oMke  of  appHcRtion 3392 

— ' lo  Mke  proofs B8B2 

sppHestfon 3302 

S3B3' 

■ppeirince  to  oppoM  ippHeatkni 3393 

'  notice  to  crc4Itora  of  insotrenl  corpontlon 3S94 

•enke  of  notioee. 8305 

power  of  court  to  Tnake  necesur?  ordcra 3388 


V.   JUB 


lion  by  creditor  or  officer  to  luspend  or  renune  officer  for 

miKOnduct 1781.  1782 

[ion    agiinit    offkcri    for    misconduct    lo    be    brouglit    bjr 

Ktorney.gcneral 1782 

■  ns  1781.  17f"   ■  -  ...  -  


1783 

iccpted  from...  1804 


libraries,  religious  corpoTations  and  fchoolA  eiccf 
municipal  and  political  corporations  excepted   fro 

injunction  stajrlng  actions  bf  creditori imm 

creditors  may  be  broujbt  in 1807 

adrertitenient  for  claims  of  creditor! 1807 

wlien  attorney-general  must  bring  action 1808 

appointment  of  receiver. 1810 

VI.    ACTtOK    IH    NATUIE  OF    QUO  WASRAHTO. 

by  aitomey-Eencrul  to  try  rigbt  lo  exerciK  franchise 1948 

to  be  brought  in  name  of  people.. IBM 

relator  to  give  security  for  costs,  t^'c'.'.V.'.'.'.'.'.V.'.'.'.'.'.'.V.'.','.'.  1980  . 

compensation  of  attorney-general  when  relator  party  to 1980 

triable  of  right  by  Jury 19C0 

alt  claiming  to  exercise  sane  franchise  must  be  joined 1954 


judgment 


libraric!.  religiotii  cciriinraiions  and  school*  not  subject  tt 
by  attorney-Keneral  when  leRislaturc  directs 

vhen  attcmey-general  must  bring  action. ............... 

groundft  of  action  bv  attorney. general ...,..,... 

■pplicalioi    ■       -■      ■  .... 

triable  by 


.1  and  distribution IBOl 


VII.  Action  n  imonM  to  asMIL 

judsmcnl-roll  lo  be  tiled  wi 

jlidsment  id  be  jiuiUiibad. imw 

otBctTf.  ■tockholderi.  etc,  nur  be  caapalM  U>  (MUr JBOS 

iniunctioii   tti^iag  HliOB*  hr  iiiililim  IBOS 

cre^lora  may  be  brought  in IWT 

BdvtrtJKBUBt  for  clHini  of  cwjknw tSOT 

^jpaiDtmenl  o(  receivct IBIO 

VIII.    ACTIOHS    TO    FIOCCIE    DIUOLUTIOK. 

municipd  and  political  corporationa  dM  Mbjcct  to 18CM 

librariei,  reliiriaiis  corporation*  and  tebooli  not  •nbjeM'ta 1804 

grounds  of  di«ol«ion 1786 

action  to  be  brought  bjr  altorney-genaral ITM 

wheo  atlorney-gineral  must  brinj  actioo, 1808 


when  referee  to  be  vp<>i><ted  by  cwM lOU 

temporary    injunction IT87 

Diodjtjring  temporary  injunction 1T8T 

■ppointmcnC  of  temporary  receiver;  powcn. .  ■■.*«> 


temporary  receiver.... 1789 

...  u.  permanent  receiver;  powera 1T88 

kholders,  etc.,  oM-y  be  mule  pairtia 17B0 

to  provide  for  distribution  of  propertjr- ■....'■-. .  l^W 
for  unpaid  stock  lubacriptioiu.  wliiB  MaeldkoMen 


.._    ^ _ _ ,  IIM 

judfmcni  to  enforce  Ualnlity  of  directon  and  itocMnldera 

when  aucli  insulGcient  1T9G 

•ectiona  lTai>-lT9G  do  not  aStt*  fxiatl  ttUtkWrr  trvmioM. . .  1T98 

upoinlment  of  referee 1012 

(Aicers,  ttockholders.  etc,  aay  be  compcilsd  (o  UaHtr ISOS 

injunclion  staying  actioni  by  crediioi* 1806 

creditora  may  be  brougbt  in 18OT 

advertisement  for  claims  of  credilora 1807 

appointment  of  receiver 1810 

IX.  PRocnDiHO*  roa  voLiiHT*>r  DtMOLimoH. 

"  nocliholden  "   includes  "  menib«rs  " 2fSl 

Ifbniries.  cbnrches  and  ichoola  or  academiei  excepted 24S1 

when  mijoHty  of  directors  may  petition 2419 

when  directors  or  Wockholder j  equal'*  divided 2429 

when  majority   of   stockholders  direct 2130 

certain  corporations  excepted 242i 

contents  of  petition 2421 

inventory  and  schedule  lo  be  annexed 2421 

verlAcalion  of  petition  and  schedule 2422 

order  to  show  came 2428 

appointment  of  lempararjr  receiver;  power* Sfitt 

injunction  staying  actiona  by  creditors...... ................  24SS 

■ppointmenl  of   referee 3423.  2438 

publtcaiion  of  order  to  (how  ctsae 2424 

service  of  order  to  >how  cause  on  creditors  and  ftoehholdwi .  ■  2«35 

hearing 2428 

decision  or  report 2426 

order  for  transmission  of  original  paper*  to  court  or  nfeew. .  213T 

amendment  of  achedulea. 2&1 


OorvontUoaa  —  Oontlased. 


■f  titet  £liisg  petiiioB  voUt.. 


itocVholdtn  by  publicstion . . 


Idcr  def 
not  Iff 
to  dU* 
unpud 

n>  1790-1T9B  A 

«  .p«i.I  «MU 

Ive  corporation 

toiy 

ITM 

judgment   for 

ben 

W  CTOlitor  t 

•afetcc  liaUlitv 

:  lubiUtr, ITSa 


TiliditT  of  mMtlnE  vhhln  thli  ftatc  ni 
I.  JftrUdietdnt. 


■notber 1T80 


on  dM<gnated  agent 

fhnlgnktion  of  agent  to  rccelT«  service  of  luninioiu..  ■ 

proof  of  depignatlon  of  igent 

change  of  place  at  service  by  desijtiiated  Rgent 

revocation  of  desiKTiatian  of  ■geiU... ............. ». 

of  autnTnon*  by  publication  on A 

Of  notice  of  ule  under  forecjoture  Iqr  ■dvertlKment . . 
of  lUrrogale'i  citation  by  publicBlioB 


i  iavBlid  by  law)  of  itate 


director  or  offictr  l«  be  nmoved  mtty  in  action   hj 

actioii  by  snoraey-genRal  to  try  rictit  to  exerci»  p 

booirs  arc  presumptlTe  evideoce 

oertlfled  copy  of  book  may  be  offered  In  eridence 880 

verification  of  copy  of  book  of t-  --  -    ^1 

■ccuritv   for  coiti 3268,  S2T0 

r  nUfcatiOn I21T 

t   DC  had  on  Judgment 


IN1>EX. 


XI.  FoutSH  coirokAtioHi  —  Cootiaued. 

in  juMiM's  court '.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.  2i 

unpaid  snbBCriptlOn  to  atock  may  be  Mtaehcd < 

when   judgment   enfor«»lil«  only  igaiiiM  sttwhed  prop- 
injunction  erder  mispending  bniineo  to  bo  tnide  onW  on 


Tl9M,  IBia 

r  miy  be  appointed 1810,  181S 


judge  not  to  be  interested  in.. 


when  plaintiff  entitled  of  courae 

when  recovery  is  le«  than  tGO 

agatnit  defendant,  aerved  with  notice  of  no  personal  clahn.. 
to  deiendani  of  courae 

on  judgment  (or  one  of  aeveral  deft 

wben  different  parties  prevail  on  diRereal  iasnes 3284 

Increased  damagea  not  to  carrr  increased  costs .,..-,.---.-.-  3SB1 

after  offer  of  judgment  by  defendant T88 

after  offer  to  compromise  connteretaioi 739 

after  sufficient  lender TM 

when  tender  acc^ted T84 

lender  to  inetnde  eotu  to  date TSl 

on  confession  of  iodgmMt 12TB 

on  submission  of  controversy 1280,  12S1 

on  jBdanwnl  for  part  of  dalm  admhtad Bll 

on  order  for  new  trial  for  failure  to  Gle  decision  wi^n  time 
limited  ...,-. lOlO 

not  awarded  against  munidpal  coiporation  unless  daira  pre- 
senled  before  action 8245 

■gainst  person  suing  or  sued  in  represenUlive  capacity......  SSM 


action    brought   on 

■s  condition  of  adioutnment  of  trial 82CB 

no  costs  at  trial  of  title  by  ibeiifPs  jury IDS 

not  to  be  taxed  in  proceedings  before  court  of  claims 2T4 

counsel  or  attorney  fees  not  allowed  in  coult  sf  daiaiB ZT4 

party  testifying  not  entitled  to  witneu  fees 3288 

attorney  testifying  for  client  not  entitled  to  witocs*  fees 3388 

II.  How  HWAiDEo;  jvpouint;  coluctioh. 

decision  or  report  to  award 10S2 


judgaient  agai 

HI.   AUOUUT. 

special    provisions  not   aftected... 

amount   of   coils    generally 

■mount,  when  discretionary 

MM 


imount  is  blank  in  Snil  judgment .,  1381 


INDEX. 

Costa  —  OoBtlBved. 

III.  AuovNT  —  Continued. 

upon  sMtlenicnt  3260 

when  recovery  le»  ihan  $60. '!!!!!!!!'!!!!!!!!  X  i ! !  322S 

on    coDfeasion    of   judgmeat 1219 

increased  damages  not  to  carry  incresied  coitt 3257 

clerk's  fee*  in  civil  actioiu aSfll 

additional   allowance  in   diffieull  cuei 3%S3.  32M 

certificite  entitling  pvty  to  cod*  or  liwrea*ed  eoiti ]tS4E 

disbursements  to  be  included. ....,.-,  ....<. ,  3256 

IV.  IR  iriciitc  AcnoHi. 

In  aid  of  ollaclimeHt. 

in  action  by  plnintitJ 6TI 

bow  awarded IWl 

Action  to  dritrmine  claim  to  real  property. 

on  defendant's  default lOO 

Cridiier't  action  againn  heiri,  tic. 

iberlfT)  fee  on  execution  may  be  taxed  againit  each  dc 
fendant 1839 


when   judgment   taken  againit  one  subject    to    risbts  of 
try  grantee  of  lands  held  advetBely,  euing  by  grantor 11 

Fertchntre, 

CD   dismii...  .. 

part  of  principal  il 


I    dismiiial  of  complaint  on   payment   of   interest   and 

■       ■     :pal  due 16.34 

o  plaintiif  in  forclosure,  etc..  SST^,  32M 

taxation   of WnS 

1  foreelDsnre  by  advertiaement 2401,  2402 


Mechenici'  lien 


iction  for  divorce  or  separation ITRA 

le  or  separation ITIW 

1  action  for  divorce 17B7 


Parlilion. 

whete  sale  has  been  had 15T0 

on  judgment  of  actual  parlilion l.^K) 

.     collection  against  unknown  owners  on  actual  partition 1H.W 

ttt*  and  expenses  of  eommiiiioDer* ISSO 

low 


INDHZ. 

Coata  —  CcBtlnacO. 

IV.  Ik  iracinc  actiohi  —  Continued. 

Aelion;  by  or  agaiitil  tiatt  or  fmblk  oKlttT, 

■nion  by  aUU  tot  beocRl  of  mualelpalltr 

■clioD  by  people  on  relation  of  privUe  petHtn, . ,' 

on  coiuolulAtioD  of   actioni  br   people   agtinM   diSerei 


i  against  glut  or  puWIc  offiinr 824t 

suuer  from  ofice Ilfi6 

>y   for  coils  of  action  In  nature  of  quo 

ist   corporalion W67 


ajainst  Mhaol  otBctr  or  lupennsor 

V.    Oir    »T*TE  WHTl, 

;■  feos,  3258 
'208« 

""  not^to  «<:«d  t50  and  diibursemenU 

1 aeee 

:;.;":  2100 

DO  certiorari  to  review  in  discrelion  of  eourt 

::::::::  l)S 

"-•'««, 

VI.  Of  woTtojr* 

on  applieaiion  for  judgineoi  on  frivolous  plcadioc 537 

feet  of  referee  to  >uneriMend  dlacovery  of  bndk 807 

proceeding!  to  punish  for  contenpl  Mt  affeded TT9 


t  of  aMMtfi. .  S251,  S264 


on  appeal  to  suweme  court  or  : 
damages  for  delay  bjr  way  of  ci 
cxpenHTs  of  reference  on  jnitlfcation  undar  Bndtrtalitng 

on  appeal  by  plaintiff  from  Judgment  for  defendpsC^ic  a 


from  uirrogate'i  court SM9,  2560,  SSnO 

from    joatlce-a    court SMT,  BOW,  80«8,  8068,  3CWT 

on  new  trial,  on  appeal  from  juiticc't  eourt BOTO,  BOTH 

to  aupieme  from  N.  Y.  Duuiicipd  court 3213 


INDIHC  / 

C«B4a  —  Coatlaacd. 

DC  LuiiLiTi  roi  a>n$  ~-  OMiiMMd> 

Imuftrec   of  cautc  of  utuni S24T 

ininit  infant  pluntlfl  collectible  from  guardUn  ad  littm.  469.  8S49 

EUardlan  ad  litiim  of  Infant  delendinl  not'llaMe 4TT 

poor  person  not  liable  for. ..  ^ .,......,'..  ^  -...-.  ^ .  ^  ■  -  -  ^ .  ^ .     461 

action  by  poor  p«raoD  not  staTnl  far  ixm-pajmcat  of  eoM*  of 

famer    aBtion ...,...,...,....'.,.,'-'  ^ ,.  -  ■  ^ .  - 461 

•cttoB   b*   nonitor,   trunM,   etc-,  iBainit    bRieficlBry   ts  re- 

»w  ioiW im« 

■Cunit  attomcjr  for  plsading  KaodatiMit  matter.' IM 

wpTiMnmeal  for  aoa-paymanl  of  intcrloeutDry  cons  awarded 

animt    aHonKjr IS 

liatMlUjr  of  attOHar  when  defendant  entitled  to  irquirc   M- 

ewiU-. SJT8 

X.  In  ipcciu.  raocEEMHca. 

power  to  award;  amount  3240 

wben  penon  recoierins  deemed  a  jndgnent  creditor 24S3 

Suptltmtnlary  proccfUtttt. 

to  judsnent  cieditoc 346S 

to  judcneot  daUai 24M 

Condtmuatien  praeiidingi, 

when  awarded  to  detcodanl   StOO 
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convicted  prisoner  to  give  security  for  costs  as  plaintiff.  3288,  8260 
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removal  of  original  action  to  court  where  cross-action  pendina..     760 
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pleai  ID  miiigstion   , 636 

proof  of  mitrgating  clrcuiBMuice*  In  libel  >nd  (lander S3S 

III.  Sicovni  m  ACrioHt  and  irtcuL  reoomHot. 

limitation  of  action!  for  injury  lo  property  or  perKia 382-SSB 

of  action  for  encroaching  wall 1499 

order  of  arrest  in  action  for M9,  SCO 

when  part  only  of  statutory  penalty  recoverable 1898.  IBM 

special,  need  not  be  alleged  or  proved  on  slander  of  female. .  1806 
action  barred  bj-  payment  of  fine  on  contempt  imposed  as  in- 

denmity. 2284 

OMHUre  in  action  for  causing  death  by  negligence ISM 

on  vacating  injunction   617,  631  624 

OlTfr  to  li^uiJaU. 

offer  condiK«iaIty 736 

tefuaal  of  offer  ^J 


hi  name  of  fictitious  party 1900 

in  name  of  another 1900 

treble  and  increased  damages  foi 1901 

fot  disobedience  to  subprena 88S,  SBB 

injustice's  court   3079 

Oh  bonds,  Hnderialiitigi  and  rtcognlMancti. 

in  action  on  bond  for  jail  liberties 16S 

measure 167 

on  pensl  bond Ifll5 

"eonrt"  .  ° ....?..  !'.^  .'^"1'.™  .."....!*!".'". . .". ,  .*.  ". .  816 

lot  withholding,  may  be  recovered  in  action  for  dower. ,  .  1600 

measure 1600.  18(11 

recoverable  against  grantee  of  husband 1801 

when  proixrty  claimed  in  severalty  1602 

against  beir  who  has  aliened  land.. .. .' 1603 

Bjlctrntnt. 

what  rectrrerable llUlt 

rents  and  profits  part  of 1407 

satisfactioa   of    lUmagcs    for  encroaching    wall    transfers 

nil*. M9B 

lilt 


III.  Sicovny  in  actiomi  ahd  GriciAL  raocUDiNCl  — 

OKerltinini  ga  defiult  1T28 

Terdkf,  (M.,  to  lUfe  17M 

for  dt^TteitMoB  of  cbattel  by  dcfendanl 1723 

trust«M  holding  over  wilbout  consent lOM 


NKltancf.  .  .  

Tmttiti  heldint  ovtr  withcut 


In 

iuitice-i  c«,rt. 

musl  b«  fiTrfh!'  YCTdi'ct 

■« gM 

TV.  Tot  t 

irrtguluity  in  ule  of  realty  on  execution 

I4W 

for  escape  of  civil  priioncr  ISg 

V.    DotlLEl    TKEILE    AKD   INOEUED. 

jury  to  find  single,  and  conn  to  increaw 1184 

dMision  or  report  to  Jpetify  single,  and  direct  jodgment  for 

_   Increased 10» 

doable,  for  cwKcating  or  wiihlinlding  attacbed  proptrtr TOR 


..  16SC.  1658 

1888 

-- - 16B« 

■nd  increased  damagvi  for  vuatioua  litlsalion IQOl 

(«r  taking  illegal  fees S282 

iixa 


miitika  in,  cuicd  bf  verdict,  etc.,  tnd  Judfmcnt., 
D**tl>. 

proceeding*   to   diKOver    death   of  tenuit  for  life 
pTeaiuuption  of,  from  absence  for  »even  jtMn 


of  executor  not  to  aflect  execution  of  decree  for  wle  of  realty. .  2170 

death  of  witncH  la  will  Id  be  ahown  on  probate Ml? 

proof  of  handwriting  of  deceased  witneu,  to  will 3M30 

I.    ACTIOM    TOR    DAU*oa   roH    CAUIIHO. 

rifht  of  action  conferred 1B02 

mho  may  mainlain   1902 

limited  to  two  rears 

for  whole  benefit ^  ._--,.<  .,.,.,,-<-, , 

-  "next  of  kin"  defined 

excepted  from  jurisdiction  from  juitice'a  cour 
no  vpeil  to  court  of  appeab  from  unanimou 

II.  Emcr  OM  rtNDiMc  actions  amo  riocnDixei. 
1.  Of  i»itt. 

continuance  of  apetiil  proeeedinf  before 

filing  undertaking  on  death  of  justice own 

heating  appeal  without  return  on  death  of  justice 8069 

proof  of  proceedings  before  deceated  justice  of  peace. . . .     MO 
proof  of  judgment  after  death  of  justice. ..4.,.4i4..,,.4  8156 

8.  Of  allorniy,. 

service  of  notice  of  appeal,  when  atlomer  dead 1302 

a.  Of  farlin.     See,  also.  "  Aiatiuiht  and  Rivival." 

bSti^S'oT'Jkceasc'd  [Sr»rat'?^er''t?ra'. °."*.-. '.'.'.'.'.'.'.     830 

eiUte  of  party  jointly  liable  not  discharged 158 

exoneration  of  bail  W  death  of  defendant 801 


ction  for  wrong  not  abated  ij  death  after  verdict,  etc.. 


e  action  prohibited TS4 

continuance  by  or  against  survivors 758 


>t  o£  public  officer,  receiver  or  trustee  may  con- 

lubsliluiJon  wE  successor ' 

ingsto  bring  in  party 

meni  of  administrator  on  application  of  party  to 

1 a 

.ti^n  on  death  of  party  to  partition H 

of  action  on   death  of  defendant  jointly  and 


INDEX. 

DcKtk  —  ContlMoed. 

11.  F.FricT  ON  FEHDiHB  imoHs  Ano  mocieDiHaa  —  Continued. 
3.  Of  fartiei  —  Contioaed. 

TCrdicl.  Mc.  .[t«  d«tb  noid 7«B 

ludgment  by  confusion  nol  to  b«  entered  after  dcfmd- 

an\'t  deatb 1275 

judgment  to  be  entered  on  de*tli  after  verdict,  etc 789 

entry  of  judgmeat  after 1210 

effect  of  entry  of  judgment 1210 


motion  to  cet  atide  judement  after 1284 

extension  of  time  of  lieiT,  ete..  to  appeal 78B 

appeal  after  death  of  adyerse  party I2B? 

failure  to  substitute  on  death  of  party  peDdins  appeaL  ■  ■  •  I2SS 

order  of  aubatitution   1399 

appeal  from  surrogate's  court  after 2B7B 

proceediriKS  in  aurrogale'i  court  on  death  pending  appeal,  2S75 
-remcation  of  tubnliaion  to  arbitration  1^   death   before 

a»»rd 2382 

proceedings  in  arbitration  on  death  after  award SS83 

nev  execution  on  death  of  dcblor  after  arrest 1498 

homestead  eiemplion  cbniinucs  after  death  of  owner....  1400 
1409 

Isiuaoce  ifier  deitb  of  judgment  creditor 1876 

ilsuince  and  levy  after  deatb  of  judgiaent  debtor...  1ST0-13S1 
leave  tg  iuue  lor  poaacision  of  real  property  after  death 

of  defendant.   ISTfl 

enforcing  execution  on  death  of  aherifC 13S8 

convcjancc  on  death  of  ahetiff  after  ule  on  execution ....  I4TB 
on  death  of  coroner,  etc,  after  tale  on  executloti..  1478 

Debts. 

of  deceaied  person,  see  "  DKcEDnm*  EsTATia." 

term  defined  in  surrogate-a  practice 3B14 

DvocdentB*  EaOtea. 

See,   alio,   "  Execiitom  ano  AdhihtstuiTOIS;  **   "  Lnrxag 
OF  ADHiHTiTUTion:  "  "  LiTTUD  TuTAHiitiAaTi  "  "  Sna< 
aooAia-s  Coon;  "  "  Wills." 
■etion  to  eatabliah  or  impeach  will,  see  "  Will." 
actions  by  or  against  executor  or  administrator,  see  "  ExictlTOM 

jurisdiction  of  surrogate  over 34T3 

"person  interested"  defined   SS14 

estate  of  incompetent  to  be  administered  as  if  no  committee  ap- 


•(^ntment  of  receiver  pending  action  for  partition,  distribu- 
tion or  to  conr- .-^...1  .  ,.. 

from  Justice's 


Jing  action  for 

ir  estaMish  will 

I  for  share  of  witness  to  will   excepted  from  Jnrladiolioi 


rhild  born  after  will  excepted  from  jiwladic- 
tioo  of  justice's  court -SStt 

I.  PaorniY  and  assits, 

liability  of  persons  talcing  possession  without  authority STW 

powers  of  temporary  adortniitrator  over  real  property 36IB 

term  "assets"  delined  1514 

what  deemed  assets  and  personally BTIS 

^iportionaieDt  of  rcnia.  annrntiea  and  divldcndi XM 

1114 


INDEX. 

DcccdrBta'  BatatFB — Coallmicd, 

I.  PiopEBTV  AND  ASSETS  —  Continued. 

ditchargr  or  b«qu»sl  of  demand  suiiMt  enecutor  not  TiUd 

■liiinsC  crtditorl 27H 

decree  direciing  pmymeni  is  evidence  of  a*seii 2SS3 

Hie  of  ptrson.l  property 271T 

ule  of  uncollectible  denandi  Bod  aweti ZT1> 

1.  Inteniory  imd  npfraiiol. 

ippointtfieiit  of  appraisers  2Tlt 

■ppraiHi 2711 

tB*emoir. 2TI1 

conlciiu  of  laven^rr  3T14 

■upplenHntal  InTcntoiy  of  nibK^uently  discovered  prop- 

•ftjr. 2IM 

return  of  inventory 2719 

•tWchnmt  f^r''di8o'be^ing  VrikV'  io  reluro. '.'.'.'. ■-'.■.'.■.'.■.'. '. '.  1716 
liabiUty   of   executor,   etc,    for   uneoltected    dcmauda   in- 

eluded  in  inventory 1833.  183i 

when    inventory   may    be    contradicted   in   action    by   or 

against  execulor,   etc 1838,  1834 

3.  Precrcdints  Io  discover  frtperiy. 

petition  and  sffidivit 2707 

to  whom  petition  preienled  in  surrogate's  ibKnce 2T0B 

citation 2707 

order  reqiiiring  attendance 2T08 

sanice  of  citation  and  order 2708 

examination 2708 

punlshnent  for  ref uul  to  «niwer Z70B 

dismissal  on  verified  answer  claiming  title 2T09 

decree   to    deliver   property 270» 

lecurity  to  prevent  decree  2T10 

enforcfoB   ifecree   for   delivery 2710 

warrant  to  sdie  property 2710 

a.  Paniiic. 

direciitir"fDr''ul"f«e°from  lie  "©""elrtJfT.!'?. .'"!;!!! !  1538 
payment  into  court  on  sale  in  partition  free  from  debts. .  153S 
withdrawal  of   shares   of   proceed! 1538 

II.    CutUI   AND  DEBTS    AOAINST. 

"creditor"   defined SBl* 

"debts"    defined 281* 

judgment  entered  after  death  of  party  establishes  debt 1210 

debt  not  discharged  by  naming  debtor  as  executor 271* 

decedent's   realty   not   bound   by  judgment  against   executor, 

.unless,    etc 1823 

judgment  against  heir  or  devisee  bars  action  against  executor.  1S21 

Issuance  of  execution  by  leave  against  decedent's  property 1380 

1.  ProBf  end  BdjuilmenI   ef  elainu. 

advertisement   for  claims 2718     I 

proof  of  cUirn,. 2718     f 

reference  of  disputed   claim 2718    \ 

procedure   on    reference 2718 

powers  and  compensation  of  referee 2719 

costs  of  reference 2718 

judgment  on  reference  TTiB 

Ills 


INDEX.     ' 

JDeoedcstB>  Batatea  —  CoBtlaHetf- 

1.  Prtaf  and  oJ/iuimm  of  clatmi  —  Continued. 

camptDminni  or  compounding  claim) S7l9 

liability  for  claim*  not  preicnied  punuanc  to  adveniae- 

maH 2718 

ttiected  claiDu  under  tfiO  excluded  from  juMice'a  court. .  3S83 

3.  Oritr  »f  frtlmnci  tif  dtbti^ 

order  of  p«fcr«ice * ^ 2I1» 

funeral  npeuKs  preferred  orei  all  otiMT  claiaa 2729 

action  Bgiinn  executor  doea^noc  gira  prcfaraicc 2719 

renla  may  be  preferred  to  benefit  eaute ZT19 

1.  C»mfrIUng  payment. 

petition 2722 

citation  on   petition 2722 

when  Hiilion  to  be  dismissed 2722 

proceedings  to  compel  payment  of  fnncTal  exptaaea Z72D 

III.  Salr  of  tau.  riornTT  to  fat  mars.     See  "  Sau  or  Ksai. 

Paorxaiy." 

illowince  of  costs  of  proceeding TSKS 

IV.  ACCOONTIHO. 

on  revocation  .  of   letteri 2O0S,  260B 

In  executor,  etc.,  of  deceased  executor 2604 

continuance  of  accounting  on  death  of  executor  after  ciUtion.  2006 

intermediate    accouDling 2T2S 

when   judicial   actllemenl   nuy   be   required 2726 

by  temporary  administrator  may  be  compelled  at  any  time 2736 

who  :nay  petition  (ot  compulsory  accounting 272T 

citation  on  petition   2727 

order  to  account  2727 


chment  for  disoberine  order 2721 

'    nters  for  failure  to  account 2727 


of  letter! 


supplementary  citation  on  compatsory  accotlnting, ...........  2727 


jlidation  of  loluntary  a' , ,   ^ 

TOluntary  on  petition  of  executor,  etc. 273S 

citation.  2728 

■Cdavit  to  account 2T29 

vouchers   2T29 

examination  of  accounting  party 2729 

increase  and  decrease  ID  be  accounted  for 2729 

commilaiona  of  execulor  or  administrator  to  be  alloved 2139 

eieculor,  etc..  may  prove  claim  against  decedent 37S1 

statute  of  limitalions  suspended  as  to  elainis  of  execulora,  etc.  2731 

eflcet  of  judicial  settlement 2742 

decree    for   payment  and    distribution 2743 


V.  Patuik 


"  next   of  kin  "    defined 1870.  2nH 

exemption    for    widow    and    children 2713 

procMding*  for  neglect  lo  set  apart  exempt  property 2724 

relief  on  accounting  for  neglect  to  set  apart  exemnt  property.  2724 
action  by  child  horn  after  will  or  by  witness  to  will  to  recover 

share   of    property 18*8 

judgmenl  of  divorce  deilroys  right  to  distributive  share.  ITM.  17n) 
when  legacies  payable 2T21 

me 


INDBX. 

DeeeAcntB'  Bstatca  —  0<»il<i«cM> 

V.  Pavueht  of  lEGACiEa;  distihutIoh  —  CotHtnued. 

abatttnfnt  of  Ifgaties  few  inraiBcieBcy  of  »«««• 2721 

order  of  distribution 2T32 

.when. nut  of  kin  of  deemed  huaband  or  wife  deemed  ilw 

.      next  of  kin  of  deceawd 2732 

whit    deemed   in   advanceinent ZnS 

deliTny  of  property  in  lieu  of  raooer 2744 

G;fn«nl  of  Irgic;  or  ahare  of  infant 2746 
jacy  or   share   of   unknown    person  lo   be   paid    into    stale 

treuurv 2747 

trial  of  claim  to  share  of  unknown  person 2T47 

paxmenC  (a  county  treasurer  after  two  rears 2748 

petition  10  compel   payment 2722 

dtation   on  pctitkm 2722 

when  petition  to  be  dismissed 2722 

decree  for  payment  on  giviaf  security 2723 


excepted  from  jutiadiction  of  justice's  court 2863 

jieglect  to  present  claim  does  liot  impair  right  of  action 1B3T 

Ataiiil  tegaitts  nrnf  BCrt  of  kin. 

"next  of  kin"  defined 1870 


apportionment  of  Ttcoftry  among 
-■    -- dA 


iherilTa    fee    o _, 

defendant 

recovery  against  one  only  limited 


...ii'mi'l 


r  deferred   legatees 1842 

¥CTjuisiie3  lo  rccovirj-  against  preferred  legateea 1842 

Atoimt  hciri  and  dt-.-isces. 

liability 1843 

not  to  be  brought  within  three  years  of  death  or  issuance 

of    letters 1844 

Btajr  pending  applicatior  to  sell  realty  to  pay  debts 1846 

dismissal  on  decree  for  aale  of  realty  to  pay  debts 1840 

election    to    prosecute    notwitbstandinK    decree    for    sale 

of  realty 18IH 

mu»t   be  Joint 1846 

requisites  to  recoYery  against  hdri! '.'.WW'.'.'.Wl'.'.'.'.'.W'.  1848 
acconni   of   executor,   etc..    evidence   of    insuSieiency    of 

assets 184S 

requisites  to  recovery  against  devisees 1849 

recoveries  from  personally  to  be  deducted 1850 

recoveries    from    heirs    to    be    deducted    from    recovery 

against  devisees. 1850 

complaint  to  describe  lands  with  common  certainty 1851 

judgment  lo  direct  collection  from  realty  not  aliened  by 

defendant   1B52 

preference  of  lien  of  judgment  over  individual   debt  of 

defendant  1M2 

ludgment  not  lien  on  really  aliened  before  notice  of  lii 

ttndtni  or  entry  of  Judgment 1859 

HIT 
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INDEX. 
III.  ExcEFTioHs;  ATruL.     Sn,  also,  "  Eidrrioni.*' 


uccptioti  to  sliort  d«Jslon 10S2 

qunlions  reviewed  on  Bppeal  from  short  decitioa 1022 

judgment  on  ippeil  from  jodgmenl  on  short  decMtm 1022 

DaelaratloBB, 

of  p«rty  not  lufficLent  gTound  for  annaUlag  muriagc.., ..,.;<•  1T63 

"deem"  in  lunagale'i  proceeding*  defined ? 2SB0 

Sec  "  SuuoGAia's  Couii." 
Dccda. 

See.   llw,  "  CONVEVARCU." 

(ppointmenl  of  (iinrdiin  by,  see  "  Gdaxdum." 

■ppointini  luardiin  Id  be  recorded 28B1 

conveyuicei  acknowledged  or  proved  udmiuible  in  evidence OSS 

record,  or  certified  copy,  admissible  in  evidence D85 

■cknowlcdgmeiil.  proof,  record  or  certified  copy  not  conclualve.  .  OM 

proof  on  oath  of  interealed  or  incompetent  wilnen  not  sufficient.  90* 

demand   for   admission   of  genuineness  of T3K 

costs  of  proving  after  demand  for  admission  of  gennineness T3B 

of  land  without  the  stale  admissible  in  evidence,  when,  etc ... .  M6 
exemplification  of  record  of  converances  without  the  SUtc  *d- 

miisible  in  evidence W7 

cSect  of  conveyance  of  property  of  infant  or  Inconpclenl 23S8 

oo  ule  of  property  to  pay  decedent's  debts 2TTft-2T78 

•heriff 's  deed  on  sale  of  realty  on  cxeculion U71-Wni 

relates  back  to  time  of  sale  on  eiccution IMO 

DCtBBlt. 

when  clerk  may  enter  judgment  by 1212 

on  default  of  answer,  judgment  not  to  exceed  demand  for  relief.  1207 

entry  of  judgment  by  clerk  on  verified  complaint 121S 

by  derk  on  unverified  complaint 1213 

judgmenlToU  on  entry  of  judgment  by 1237 

notice  of  application  for  judgment  on,  in  N,  Y.  city  court 3161 

no  appeal   irum  judgment  or  order  by 1204 

judgment  by  default  in  ejectmenl  conclusive  after  three  years. ..  ISSS 

title  In  psrtllian  to  be  ascertained  before  iiiterlocutory  iudgment.  154S 

meoi  on  service  by  publication 1SB7 

judgment  by.  in  action  to  determine  claim  to  real  property 1045 

recovery  of  dower  by  default  of  ^ardian  of  infant 1605 

judgment  by.  in  nutrtmoDial  actions'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.  1774 

proof  on  default  in  action  to  annul  marriage 17S.t 

in  action  for  divorce 17BT 

motion  for  new  hearing  on  interlocutory  reference  or  inquisi- 

lion  1232 

relief   from 783 

relief  within  one  year  against  tudgments.  orders,  etc 724 

no  appeal  lies  from  decree  or  order  of  surrogate's  court  on.. ..  2668 

In  /Hitici'i  cmtri. 

new  trial  on  appeal  from  judgment  by  default 8064 

plaintiR  to  prove  esse  on  defendant's  default 2eSS 

proof  on.  after   order  of  arrest 2B0!l 

opening  default  in  Brooklyn  justice's  court 312S 


INDEX 

See,  alw,  "  AinxiniiHT;  "  "  Mi»t*xi." 

when  cured  by  verdict,  etc,  and  judgment T21 

*UE>pIying  defect!  in  proceeding! 723 

immaterisl  errors  lo  be  disregarded 723 

to  be  supplied  by  court 722 

power  of  court  to  amend  procesl.  pleading!,  ete 72S 

inpplyinj  defect!  to  perfect  appeal  ftom  tuirorale's  court 28T5 

jurisdiction  of  surrogate's  court  not  aCccted  er 21T< 

Drtendsmtm. 

may  be  designated  by  ficiilious  name 461 

deugnatjon  of  unknown  persons  as «U 

leave  to  cmomence  cro!!.a«ion 780 

judgment  granting  affirmative  relief  to laCM 

perion '.....'. 1B17 

I.  Aptemukce  n.     See  '*  Af»E*«AKCE." 

H.  Neceuakt  and  pxoria  rARTii!.    See  "  Piuiira." 

in.  Deteiicm  r-a-D  M-EAnmos.     See  "  Answn;  "  "  CouimacUIWi  " 

"  DlHUanKKl  "  "  Pleadiko." 


.  3333.  3343 
3313 

saa 

3343 


dednon  2S43 

decree   2SB0 

delermioalion 3146 

distinct  parcel  of  real  property 3343 

doBiealic   corporation 3343 

entry  of  judgment 1230 

failure  of  proof 541 

final    order 2550 

foreign    corpnrafios 3343 

funeral   expenses 2740 

general  and  special  verdict llBfl 


ineotapeteni  peraons. . . 

injury  to  property..,, 
iHlermediate  account.. 


.  S343 
.  3SM 
.  2ei4 


INDBX. 
Deflaltloas  —  CoBtlBoed. 

lienor 8398 

libofw   3308 

mandate  3043 

mBtcrialtDin 3396 

nwHon  TBS 

next  of  kin 1810,  1905,  2hl4 

ncnif^.  u  used  with  mpcct  to  jaron 3348 

order  7*7.  Snw),  3a43 

owner  S8S8,  SSM 

perjon 38SS 

perion    interested 2S14 

peraonal   injur^r S34S 

pemna]   property TT-H 

pronerty 713 

public  trnprovcnient rr 33W 

r«i1  propeHy 2514,  3358.  SSM 

report 33*1 

ren'dent.  for  purpose  of  jury  Mrvlce  in  New  York  county 1061) 

Mpecfal  prweedini 8334,  BS4S 

siilwiontrROor SSOU 

»iirro([ate 2R14 

teitamcntary  Irurtee SiK 


will  2514 

Dvnand. 

for  relief,  fee  "A«»wra;"   "Complaint;"   "  CotiNTMCLAiw." 

UmitBtion  of  actions  when   demand  «*s<ntiBl 410 

for  admiMgion  of  genuineneas  of  document 73S 

coita   of   proving  itenuinenesi  o(   docDment   after   demand    for 


Dmnrnir. 

See,  al»,  "  PLB*pmo." 

need  not   be  verified 528 

lo  be  lubsciibed  by  attorney 56.  421 

appearance  of  d^endant  by 431 

pleadioH  of  defendant.... 487 

to  amended  pleading! '.'.'.'.'.'.'.'.'..'.'. '. 513 

I.    To  COUrLAINT. 

(Toonda  of 4R8 

murt  specify  ([rounds  of  objection 490 

defendant  may  demur  to  all  or  10  part 492 

waiver  of  objcciion  by  failure  to  demnr 401) 

answer  to  cause)  not  demurred  to 493 

grounds  of  objection  not  appearing  on  face  to  be  pleaded  by 

Tk  iiai 


Ill 

To  «1»L». 

IV. 

V 

TkiAL;    JUDGMINT,    ETC. 

order  for  trial  to  be  aervfd  witb,  in  action  laainn  corpora- 

scm 
aura 

aOT8 


juslicci  of  city  court  of  N'ew  York  may  take 128 

issuing  commission  from  city  court  of^New  York 81T2 

ciiwnse  of  procuring  imimony   an  commlMion  for  uk  before 


)  order  iwtimony  of  infirm  witness  to  be  taken  before  Rim>- 

ate  of  another  counl]r i&40 

er  of  reference  by  surrogate  to  take  testimony  of  inlinn  wit- 
ess  in   anolher  county 2IMI 

s  for  taking  deposition 8231 

:s   for  drawing   interrogatories..  


- '        INUBX. 

DeptHtltloaa  -  -  C*BllBiicd. 

to  lake  tutiDiini)r  of  hotiuul  pbyucUni  in  action*  l< 


whole  depositioiu  may  be  tsken 

ai  whou  initancc  taltui 

application 

contents  of  affidavit 

to  whom  application  made,  - ,  ^ ...  .^ ...  ^.  -^  ----,  ^ .----.- . 

to  examine  officer*  or  directon  of  corporation ,  ^ . . .  ^ . 

prodiKtion   of  book)  and  papers   of  cotporation 

order  toay  limit  examinatioa 

ordCT  may  require  pfayiical  examinalion  ia  action  for  ^rx 

time  of  service  of  order. 

s  feci  to  be  paid  or  tendered 


onnoiilment  for  refanl'  M  _, 
.  adjournment  of  ^tamiaation. . 

Croductioa  of  prisoner  under  sentence  for  feloDy 
ibea*  cortiui  to  bring  up  priMmer  to  leatlfr,  ws  "  Ha»«s 

nipnlatian  for  rfeiMwition  by  eonimt STO 

lubpcena 


of  tailing  and  retomlnc  depoaition 

to  answer  before  referee 

original    alfidaviti    preiumptive    evidence  of   compliance   with 

affidavit  for  depoaition  to  t>e  uied  on  motion ................ 

aubpirna  to  wiineaa  on  order  for  depoaition  on  motion 

apiH^ntment  of  referee  to  uke  depoiitioo  on  notion 

reiident  witneases  (o  be  examined  within  coantjr  of  reaideDce. 
non.resideni    witneMel    lo    be    examined    in    coonly    wherein 


equivalent  o 


II.  Tae 


appTiei  to    surrogate'^  court 2S.18 

when  commisMon   to  iisue 887,  WIR 

who  may  be  examined 8»7 

order  for  commiuion  pending  appeal  or  motion  for  new  trial.  889 

to  whom  application  tnade SSti 

to  be  made  on  notice Rf» 

order  may   impose  terms SSO 

order  by  judge  ont  of  court  to  be  entered  with  elerV MKl 

aettlement  of  interrogatories  Ml 

governed  by  general  rules  of  practice fWl 

interro«8'ori"  'o  be  anntired  to  commission WI2 

directions  (or  return  of  commission  to  be, indorsed  ^  judge.  6P2 


mcd  tbrouyh  poM-oHicc  taiien  otherwiie  directed. .  ^ 

I  cominiH^n  mar  iuue BM 

inuion    prohibited    when    adverK   putj    iaf«nt    or 

»  895 

mission    prohibited    when    advene   putr    lofsat   or 

K 885 

ixiniination  upon  oral  questions 896 


le  taken  under  order  ■  ■ 


immluion  or  order. . 


reduced  to  writina  snd  subiCTfted BOl 

to  he  annexed  to  deposition Ml 

ibscrihed  hy  coRiniiisioner,  etc Ml 


■f  commiMion  by  agent KM 

hen  annt  sick  or  dead MS 

nurnio  be  eied,.... SOS 


ransmiasion  b^  inait7. 

o  be  filed  whin  returned  by  mail. 


o  letters  rogalorj. 


IV.   To   M»MtllATE   EVIMNCE   AS   lO   TITLE  TO  ««I.Tr. 

tertimony  may  be  received  in  action  Involving  Htl 

»~*!! 

obietlions  may  be  taken  at  Irial M 

INDEX. 
Deposlllona  —  CoBtinaed. 


Boiice  of  htsriog  bsfort  rtforee.. 
proof  of  notkc  of  hetiinf 


refaul  of  niltuH  to  uuwer : lOSBh 

suthmticaiion  of  dmoiitkm   168Bh 

depo^ion  to  be  likd  and  rtcorded 16R8h 

a|a<>ut  whoD  depoutioo  nay  be  lucd  ■>  cvidoue 168S 

V.  Ik  jumcEs'  con«Ti. 


wtien  and  how  commission  granted 

necution  and  return  of  eommliuon. . 
recdpt  of  commU^on  uid  return  by  ji 

■dnriHibtlltT  andeffcet  of  depmltion . . 


Ste/  also.  "  Deced£»- 


iSS 

esecu  lion  againil  property  in  hindi  of 

iS 

Issuance  of  execution  by  leave  againat  deeedent'a  property 

w 

judgmeni  againsl,  ban  action  againat  cHcutor,  etc 

IHreetMB. 

See,  alio.  "  Cobfo«*tion«." 

1821 

.   separaie  action  against,  (o  enforce  liability 

ITfll 

when  compelled  (o  testify  in  actions  against  torporation 

eral   .   TT. I !. ''iSll 

liability  for  c«ti  to  )ieo|ile  ia  action  against  corporation 

Stff.  also.  "  Costs;  "  "  Feks." 

1805 

!8I2 
1987 

mi 

nriit  of.  abollihed;  order  aubtlituted  ■  ■ 


DO  diacontinuincc  by  vacancy  or  ckuigc  id  court 38 

pliintifi  cannot  submit  to  noaiuic  tfut  jury  retira 1162 

of  aciion  in  aid  o(  atlactment 680 

of  condrmiuifon  proceeding S374 

of  ■upplementar)'  proceedinga 24t>4 

in  juaticc'a  court  wben  account!  exceed  $400 2960 

not  permitted  in  juatice's  court  after  chirn  of  jury SOOT 

when  neither  party  entitled  to  coRI  on,  m  iuatice'*  iwurt 3070 

ancillary    action    for,    abolisbed 1»U 

how  compelled  in  judgment  ereditor'a  action 18T8 

See  '■  CtKBiToM"  At^nOFS." 

action  for,  in  aid  of  attachmenl WO 

I.  Op  looiia  and  paphs. 

court  of  record   may  direct 8M 

applicable  to  surrogates'   court* 2B3S 

general  rules  of  practice  to  preacribe  caiea  and  procedure 8M 

^lition   ; 800 

t>rder  to  discover  or  show  cause SOS 

(tay  of  proceeding^  pending SOC 

vacating   order  to  discover  or  iboir  cause SOB 

order  on  return  of  order  to  show  cauae SOT 

appointment  of  referee  to  superintend SOT 

fees  of  referee 801 

punisbment  for  diiobcdience  of  order 806 

striking  out  pleading  for  disobedience  of  order 806 

dismissal  of  cqmplaint  for  disobedience  of  order 808 

exclusion  from  evidence  for  disobedience  to  order 806 

disobedience  to  order  a  contempt 806 

effect  of  papers,  etc.,  produced ". 80O 

II.  Of  raopEiTY  wirnHuLo  paoji  axscuroas  AMD  ADHimanATat). 

petition  and  afBdavit SfJOT 

to  wbom  presented  in  aurrogate'a  absence itOS 


2708 

2T0B 

dismissal  on  rerilied  answer  dainring'titie! !!  I! !!.'!!  ^  !.'". !  2109 

decree    lo   deliver   property 2T0B 

security  to  prevent  decree 2710 

warrant  to  leiie  property 2710 

enforcing  decree  for  delivery 2710 

111,  Or  DEATH  or  timakt  po«  lih.     See  "  tin  Tikabt," 

DI-alH 


See.  also,  '■  Cohplaint,"  V. 

for  failure  to  serve  copy  of  complaint 490 

of  complaint  for  disobeying  order  for  discovery  of  books,  etc....  808 

for  neglect  to  serve  some  of  defendants 821 

for    neglect    to    proceed 822 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires 1188 

judgment  not  a  bar  unless  on  merits 1200 

of  submitted   conlroverfY   for    insufficiency  of  statement 1281 

of  supplementary  proceedings  24114 

judgment  of  nonsuit  in  justice's  court 8!H8 

lias 


in  prcuncc  of  court,  a  conlcnipt.  ■ 
when  eriniinil  contempt,  punishabli 

irlr  Hoiuea. 


KOYCT  chattEl  diitriined  triable  wbere  cante  arovc.  ■     96S 
3T  Uck  of  goodi  to  diitnia  for  rent ISOO 

DIatrlfevttoB. 

Sec,  al»,  "  DicuiMTi'  Eitatu." 
Judrncnt  of  divorce  destroyi  right  to  dSatribntivc  share. .  ITBQ.  ITW 

exemption   for   widow   and  chiMren 2713 

order  of  distribution  among  next  of  Idn 2T33 

when  next  of  kin  of  deceased  husband  or  wife  deemed  also  next 

of  kin  of  decedent  2T82 

adTjBcements  to  be  included 3733 

^tes  oTmarrLi' women !!  i'ii  li!!"  !!!!'.!!  !i !:!!!.'!! !  278* 

delivery  of  property  in  lieu  of  money 2T44 

retmtion  □(  money  for  claims  not  doe  or  in  litigation ZT46 

Diyaient  of  legacy  Of  diglributive  share  of  infant 2T46 

trial  of  claim  io  share  of  unknown  person 2T4T 

ac^ioiTby  nejR"of''kir"er  dJMributlve  ah^. !!!!."!!!!!!!!!! !  1819 

petition  to  compel  payment  of  distributive  sbare ZTZ2 

Station   on  petition   ,    2722 

when  petition  to  be  dismissed 2722 

decree  for  payment  of,  on  giving  aecDrity 27ZS 

decree  for  payment  and  distribution 27-18 

Dlnlrlet  Attonr-T- 

pBr?ne™.*n"To'"d'efend   pro!!eco™™;  '.['.'.[[''.'.'.'.'.'.'.'.W'.'.'.l'.  78 

not  to  defend  after  he  leaves  otfice 7B 

nay  designate  lemiwrary  jail  in  abflence  of  county  judge 1*4 

when  to  act  as  surrogate  daring  i-acancy  or  disabJity 2484 

HmiUlion  of  action  for  penalty  or  forfeiture S87 

action  by,  to  recover  penalty  or  forfeiture 1062 19M 

on    forfeited    recognizance 1006.1908 

to  make  application  for  writ  of  asKHment  for  damages 2103 

may  spniy  for  slate  writ Jn  action  by  people 1003 

application  hy.  for  habeas  corpus  (o  testify 2012 

■i&ce  to.  of  application  to  remit  fine,  etc SB2     , 

asplicatlon  for  habeas  conns  to  testify 2011 

before  discharge  of  criminal  prisoner  on  habeas  corpus. . .  2038 

need  not  nav  fees.  etc..  to  bring  up  prisoner  on  habeas  corpus..  2002 

account  of  forfeited  recogniianceB,  ele 1908 

IHatrlct  Courts  of  New  Yorlf. 

Sec  "  Kew  Yoie  Municiml  Couits." 

ii»r 


DlTldradH. 
Dlvoro*. 


INDEX. 


in,  8«e  ■'  SirA«*tioH." 


t    re*id«iee.    eic.    give*  jurisdiction 1766 

n  Durricd  wonua  ifeaitil  ■  roident 1T6S 

ire  of  action  lo  tw  indorBcd  an  aummoni 1174 


onintercbim 1770 

Krvice  o(  picadingi  on  co-rtspondent 17B7 

cD-reuxnid«i(  nuy  appear  witboul  urvice  of  pleadings tTB7 

when  reference  to  be  ordered 1013 

referee  to  be  appointed  by  court 1012 

jury  trial  of  isiue  of  tivUtryy/.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.':'.'.'.'.'.'.'.  1757 

competency  of  buibend  or  wife  to  totify 831 

lesiiimacy   Df    issue    after    olfence    triable    in    action   uainM 

wife   .    1760 

legitimaey  of  iinie  preiumed  in  action  aninst  wife 1760 

denial  of,  for  plainlir*  adultery 17B8 

for  connivance  or  condonation 17S8 

II.    EHTir    AND    EFFECT  OF    JUDGUIBT. 

on  reference  of  iHuct.  judamnit  to  be  rendered  by  court i33» 

tettiiiHmy,  etc,  to  be  certified  to  conn 1^ 

entry  of  judgment  by  default 1774 

proof  of  allegation  on  default 17S7 

inchoate    right    of  dower    not    Bfleclcd   by  judgment  a^unat 

husband  17B9 

interest  of  husband  in  wife'*  property  ceases  after  judginent.  liEB 
judgment  against  wife  not  to  aRect  husband's  interest  In  bcr 

property 1760 

terminate;  right  of  dower  1760 

destroys  right  to  distributiye  sbarc  of  butbaad'i  prop- 
erty.    1700 

marriage  after  judgment  for  adultery 1701 

legitimacy  of  issue  not  affected  by  judsmeBl  against  huiband.  1760 
of  child  born  before  offence  charged  not  affected  by 

/'ndgment  against  wife   1760 

costs ITJB 

to  co-respondent  .    ........-....-........,--.,..,,,,  1757 

allowance  of  temporary  alimony J7J9 

temporary  allowance  for  support  of  childm J7W 

allowance  (or  costs  and  capenMS I™» 

iudgmcnt  for  alimony 17(» 

■'     education  and  maintenance  of  children 1759 

support  of  wife,  when  she  is  plaintiff 1771 

court  to  regulate  custody  and  maintenance  of  children...--.  1771 

power  of  court  lo  modify  indgment  for  alimony,  etc...  175».  1771 

i«urity  for  support  of  wife  and  cUldren 1772 

seoucstrarion  of  husband's  property 1772 

enforcing  support  by  proccedingi  for  conlempi 17TS 

of    Judgments,    etc.,    set    "  CortiTi    CtrnKi "    "  JtTDOittMTiJ " 

"  Subiooate's  CotiiT." 
of  justice,  see  "Jusiica  or  Tni  Peace." 

""»  ,,ooglc 


See,  iIh,  "  Eviniici.' 
denuod  for  adraiidoo  of 
coats  of  pioriog  ■ft«r  dem 

I>«cBin«BtBrr  Bvldcae*. 


ID  Tcdiy  tdd  on  rxecotion  and  cAnvcTod  to  enecntor,  etc,  of 

purdmKr MT3 

judginent  of  dnorce  agminrt  wife  tcmiiwtes  rickt ITBO 

nol  ■Reded  by  judgment  of  divorce  igiintit  hasbind 


/■ni  Jiff  ion;  panic];  pUading,  ttc. 

liectment  unnot   be   maintained   for 14W 

jutitdittion    of    county   court 3*0 

■ccEpUnce  of  Biiienment  of  dower  bars  action 1404 

limited  lo  tireniy  rears 1996 

disabilities  encEpted  from  period  of  limitaljon ISM 

interruption  of  lirnitaticm  by  acknowledjoient IBBfl 

occupant  necesisry  defendant 159T 

necessary  defendants  when  lands  not  oeenpied IBOT 

persons  claiming  interest  proper  defendants. 1588 

'"mlty"^  "  .':!'™'?f,..'.  ™.'..^!?!???.."  ."ir.'  IGW 
description  of  property  in  complaint, .,.,..-.,.-.,-,,-,-  1606 
complaint  to  >et  forth  name  of  husband 1606 


reference  a 


ropertT  situated 9S2 

calendar TBI 


interlocatory  judfment  for  admeaaorement  by  referee  or 

oath  of  commissioners' w  Ve'fem!  '.V.\'.V".'.'.'.'.'.'.'.V.'.'.'.'.  1608 

removal  of  commissioners  or  referee 1608 

611iag  Tacaney  in  office 1608 

how  adrneaaured IflM 

employment   of   snrveyor 1609 

fees aaW 

all  commiaaioners  iDuat  tneet  bnt  majority  may  act 1610 

report  of  referee  or  eommissioneTs  loin 

aettiuK  aside  report Iffll 

fees  and  eipensea  of  comminioners  or  referee 1613 

amount    829B 

S.  Damatia  for  wilhholiing. 

may  be  recovered  in  action 1600 

measure   of  dam^rea    18(10,  1601 

nol    lo    include    use    of    improvements    sinte    husband's 

death    1800 

against  grantee  of  husband  1601 

not  to  include  use  of  improvement!  made  after  alienation 

by  husband 1601 

when  property  occupied  or  claimed  in  several^ 1802 

damages   for   withbotdins  to  be  awarded   by   final   judg- 
ment   ,,..  1613 

111* 


INOBX. 

Dower  —  Contlased. 

I.  ACTIOM  roK  —  Continued. 

3.  Damiagrt  for  vathhalding  —  Continued. 

aclian  for.  against  heir  who  hu  aHeniled  Und ISM 

against  purchaser IWS 

infant  may  maintain  in  her  ovn  name 168S 

final  judRmenl 1813 

execution  may  issue  on  indgment 124U 

modification  oi  judgment  on  chanae  of  rental  tbIub 1614 

liens  inferior  to  dower  right  atlacG  to  reiidne 1615 

aeeurily  on  staying  proceedinsa  after  verdict 410 

recovery  hy  default  or  collusion  of  guardian  not  to  tStei 


ippeal  effected  only  by  order. 

6.  Sal,  far  ^^^  fay 


slay  pending  appeal  effected  only  by  order 

stay  on  appeal  not  to  be  grsnled  if  pluntiS  grrea  u 


rment  of  instalment 1' 

consent  to  accept  grots  sum  in  satisfaction 1' 

of  defi-iidani  to  pay  grass  sum 1' 

ascertaining  amount  payable  in  gross ! 

interlocutory   judgment    for    sale    on    consent    to    lecdve 


la^ng  off  separate  parcel  to  plaintiff  in  fee  on  coiuent...  1630 

reference  to  ascertain  Hens  prior  to  sale 1621 

property  may  b«  sold  free  from  or  anbiect  to  liens 1622 

report  of  sate 1623 

officer  making  sale  to  pay  taxes,  etc 1676 

judgment   to  be  fcntered   in  county  where  property   aitU' 

final  judgment  on  report  of  sale 1624 

provisions   for  sale  in  partition  and  distributioD  of  prO' 

ceeds  applicable 1623 


proceedingj  when  pUiotiff  admits  defendant's  claim 1618 

interlocutory  judgment   for   admeasurement IBiS 

proceedings   lo   admeasure 1018 

denial  of  defendant's  claim  and  demand  that  she  be  barred..  1919 

III.  PUTITIDH. 

persons  having  inchoate  right  necessary  parties 1S3S 

division  in  partition  when  dower  exist!  in  undivldad  share...  16S3 

sale  when  dower  exists  in  entire  property 160T 

Bale  et  property  in  partition  free  from 1IS06 

payment  in  gross  in  satisfaction  of  dower  in  lands  sold.  1B68.  IBM 

investment  of  proceeds  of  lands  for  benefit  of  dnwcreat.  1S68.  UKKI 

protection  of  inchoate  right  on  sale lltTO 

release  lo  husband  of  inchoate  right  in  lands  sold 11(71 

payment  into   court   in   satisfaction  on  sale   free   from   debts 

of  deceased  owner ISM 

investment  of  moneys  paid  into  court 1683 

IV.  FoiECLosuae. 

when  barred  by  sale  on  foreclosure  by  advertlseiuetit 3MI3 

notice  of  sale  under  foreclosure  by  advertisement  to  be  aerred 

on  do»-eres! 23SS 

ItM 


INDBX. 
loirev  —  Comttnacd. 

V.    SaLI    to    rAV    DSCEDENt'S    DUTl. 

when  sale  ia  nibiecl  to 2TT8 

invntmcnt  of  proccedi  to  utisir  claim  for  dower 3793 

BcwptiinM  ot  groai  iiun  in  MtisfBctioo 2798 

computation  of,  in  lands  under  contnci  to  puichax ZT04 

invutmcnl  of  funds  Mt  apart  for 2T8S 


effect  of  relcue  of  dower  of  incompeleat  person X3S8 

tavestment  of  proceeds  of  sale  on  application  for  release 23B1 

iacompelent    2362 

ule  of  dowet  right  for  gross  aum 2S6S 

ground   for   uinulling   marriage 1743,  1760 

D>1cl>eaa  Coanty- 

jail  liberties  for 1*6 

Btcaograpbcr  for  supreme  cauti,  county  court,  etc 206,  £57 

B. 
BBnlnva. 

of   debtor  exempt 1878.  2463 

EBBrmeat. 

for  encroaching  wall  arises  after  two  j^ears  without  action 1499 

claim  of.   triaue  in  action   to  delertaine  claim  to  realty 1039 

BleetncBt. 

I.  Wbeh  action  mm. 

"action    of  ejectment"    de6ned 38*3 

to  recover  property  forfeited  for  treason,  see  "  Tbiasoh." 
by  people  for  escheated  property,  see  "  Escheat." 

mortgagee  cannot  maintain 1488 

dower  cannot  be   recovered    in 1499 

for  encroaching  wall  to  be  brought  witbin  one  year 1496 

final  order  in  summary  proceeding  to  dispossess  not  a  bar. . .  2264 
by  reversioner,  etc.,  after  judgment  against  tenant  in  posses- 
don  1680 

by  infant  for  property  set  off  for  dower  by  default,  etc IflOfi 

separate  action  by  ioint  tenant  or  tenant  in  common IBOD 

ouster  of  joint  tenant,  ete-  to  be  proved 151S 

grantee  of  lands  held  adversely  may  sue  by  grantor IBOl 

costs  when  grantee  sues  by  grantor IBIB 

motidn  for  production   of   authority  of  plaintiff's  attorney..  1M2 

order  for   production 1B18 

evidence  of  authority 1614 

II.    FOI    HOH-PAVUBHT    01    UHT. 

when    action    may   be   brought 1504.  1505 

stav  on  payment  of  arrears 1606 

judgment  to  state  amonnt  o!  arrean 1507 

restoration  of  possession  oo  payment  after  jadgment 1608 

order  to  restore  possession  on  payment  after  judgment......  15(19 

when  use  of  property  set  off  against  arrears...............  1510 

opening  default  and  granting  new  trial 15SS 

1 131 


INDSX. 


BJeefBaeat  —  C»nttaaed. 


to   tK   oude  defendant 1S02 

:fendant  when  lands   unoccupied 1502 

liiming  inlerest  mty  be  joiDcd ISOB 

'  cliinunti  on  motion  of  defendant 820 

and   rtvivil  of  action 1B2] 

when  diftertnt  parlies  succeed  lo  diSerent  uarcett.  1S22 

en  diJfcient  parties  sticceed  to  realty  and  [o  rents. .  1523 

en   sepacate  occupants  are  joined ISlfl 

n  of  property  in  complaint 1511 


issues  triable  by  jury 968 

triable  wbere  property   aitualed W2 

order  declaring  death  of  life  tenant  prenmptlve  evidence  only .  2319 

Terdirt.  etc.    to  state  nature  of  plaintilT*  estate ISIft 

Mcurity  required  to  sUy  proceedingi  after  verdkt 9M 

damages  un  stay  of  proceedings  after  verdict  include  viale. ,     SIT 

ioini   judtmimt    against   occupants  of  buildini 1517 

judgineni  against  one  defendant,  subject  to  ri^ts  of  olhen. .  .    1S18 


before  trial 1520 


by  default  conclusive  alter  tbree  year* UM 

by  default  may  be  vacated  within  live  years 1B2S 

execution   may  issue  on  judgment 1240 

security  to  stay  judgment  pending  appeal  to  court  of  appeals.  1331 

rights  of  parlies  under  disability  saved  on.  by  default 11137 

opening  default  when  defendant  served  by  publication 1B28 

possession  when  judgment  vacated 1629 

restitution   on  ncating  of  judgment  for  plaintiff 1529 

new  trial  a*  of    right IISB 

second  new  trial  in  discretion  of  court ISS 

evidence  for  defendant  on  new  trial 1530 


complaint  may  demand l-WC 

damages  recoverable IBSl 

permanent  improvements  allowed  in  reduction  of  damage*...  1631 

rents  and  probts  part  of  damages 1407 

action  agamit  purchaser  to  recover 18S5 

infant  may  maintain,  in  bis  own  name 1686 

Blectlona. 

certain  returns  may  be  destroyed 21 

no  fee  for  administertag  oaths  lo  inspectors  and  potl^clerks S28B 

Ebb  b  enleMi«D(. 


forfeiture  and  damages  for 1198,  IIM 

Bnatment  DoibkIb. 

.  .  See  "  CottDlU  NATION    PaoCEEOIHOS." 

vbeq  propeny  taken  by  state,  see  "  AascasuiHT  or  Dahaou." 
payment  of  compcosation  under  judgment  of  eonrt  of  ckiaw. . .     266 

BHSlBccrn. 

exempt   from  Jury  service 108ft,  lOM,  1137 


INDBX. 

Bmtrj. 

fortible,  ■«  ■'  FtaciBLi  Emiiy  and  Dbtmhei." 
of  iadgmenta,  lee  "  JuucuBliTJ." 

on  anothir*!.  propmy  for  survey 1682-1684 

ejectment  by  Uodlord  hiving  right  of  entry U04,  IBOG 

diatinction  between  farm*  of  mdion  aboliihed 333D 

plekding  equitable  defence  or  coanCCTClaiin SOT 

Brie  CoVBtr. 

Vpointmeni  of  crieri 91 

of   court  officer* 97 

rules   lor    calendiri 236 

fees  of  constables  and  deputy  sberiffi  for  atten^ng  court 3113 

iteoopapher  of  lurrogales  court 2S1S 

jail  liberties  tor 1« 

tllowiuce  to  grand  and  trial  juror* 33M 

See,  also.  "Afpial:"  "  Demcm;  "  "  Mistaeis." 

writ  of.  ibolisbed   1293 

power  to  unend  proccBi,  pleadings,  etc 723 

InunMcrkl,   to  be  disrei^rded 


jurisdiction  at  juMice'a  court 2St3 

of  (ick  priaoner  removed  to  botpital 127 

from   jail   libertie* 106 

.hcriff'i  liability   for 1B8 

service  of  summon)  on  sheriff  for 42« 

connivance  at,  by  sheriff,  etc..  a  miidenieanor 159 

action  on  bond  for  jail  liberties  160-111 

action  for.  barred  by  iction  on  bond  for  jail  iibertlea 1S8 

stay  of  judgment  pending  action  on  bond  for  jail  liberlici ITO 


»tf™ 


coroner  may  proiecnie  undertaking  of  ihcriff  for  liberties 178 

liability  of  coroner  when  sheriff  pfaintifl 1T»1S1 

limitation    of    aciioos    for 385 

liability  of  aberift  as  bail  for SST 

new  ciecution  after  escape  of  execution  debtor 1492 

ipplicaiion  for  leave  to  sue  on  sheriff's  official  bond  for 1880 

affidavit  of  head  of  family  on  juitiee'a  judgment  a  defence 303S 


attorney-general  lo  bring  ejectment  for   real  property 1977 

in  name  of  people. / 1884 

advertisement  of   pendency  -....,.............,-.,--..•.-  ^  - .  -  1978 

unknown  claimants  lo  be  joined 1979 

effect  of  indgment  against 1980 


See,  also.  "  Rimaihbdimeh." 
for  life,  see  "  Li«  Estates," 

proceedings   to   discover   death    of   tenant   for  life,    see  "  Liil 
Tbkaht." 

presumption  of  death  from  continued  absence 841 

protection  of  future  right*  or  estates  on  sale  in  partition 1570 

Tating  of  cODlingeDt  inlcrest  in  trustee  for  insolvent  debtor. .  21TT 
IISS 


INDEX. 

S«  "  Rii  Adjdpicaia."  ^ 

bv  ?lni1  iudgmcnt  of  court  of  claima 2M 

judgmcni  of  diimiiial  not  a  bar  unleH  on  merili 1200 


l»7*lion   for'aiurpma  privilege  or  frinclliK 1MB 

iiimoii^  of  party  adduced  by  advene  party  may  b«  rebutted. .     838 


of  death  from  conllnaed  absence 841 

MaV   presumplive   evidence   of   cODaideralion i 840 

II.    COUTETEHCT    AHD    ADUrillHLITT. 


of  party  to  iranuction  viib  deceased  p 
of  Whand  I         


,.  wife  in  action  for  difc- - 

of  plaintiff'*  wife  in  action  for  criminal  conrerution 831 

determination  of  competency  of  witness  in  JusCice'i  court.---  9006 

irilneai  not  excluded  for  conviction  for  cnme 832 

in  mitigation  of  damage*  admianbie  at  Inquot ^K 

offer  to  compromiae  not  admianbie 738,     T3B 

tiroof    to    eontradiet    inventory    in    action    aoainM    execalor, 

etc.    1832,  18H 

ronviction  for  crime  may  be  u*ed  to  impeach  credlbititr 892 


■n.  Pam 


pbyiician  may  tertify  wben  validitT  of  will  In  qocitioti . . . 
phyiician  attending  injiired  party  in  hoaplul  may  teMify.. 


civil  pleading  nni  evidence  in  criminal  proaecatian B33 

admission   by   member   of    corporation 839 

declaration  or  confession  not  auffieient  to  annul  marriage 1763 

admi^Bion  fay  executor,  etc..  to  prore  debt  in  proceedings  to 

sell  realty  STEIt 

answer    of    wltneM    in    suoplementary    proceeifing*    not    ad- 
missible to  prove  fraud  by  him 3460 

'.  Secohdait. 

parol  lo  prove  lost  negotiable  pajier IBIT,  1B18 

to  establish  or  probate  lost  or  de*tn>yed  will 1866^2031 


of  party  sine 


validity  of  will  of  really.... 

>  determine  validity  of  will. . 


See.  also.   "  Diro. 


in  action  to  determine  claim  lo  real  property ISM 

deposlliona  of  parties  and  witnesses  to  ejtpeeted  litigation.  870,    811 
1134 


Bvldoec  —  C»ntlmaed. 

VII.  PnuiruATiNO 

DipBiiiien  lo  ftrptlutlt  Iriliinmy  a. 


inability'  of 'w 


^"'bp^v  f 


rtriat.'.'.'.'.'.'.'.'. 
of  deposition. 


Dof  of  notice  of  hearinti 

ioumnwnt*  of  hesHng  

mpelling  atiendanec  of  witaesKS. . 


u  deposition  may  be  used  as  evidence. 
Lti.  etc,  nuy  Im  piovcd  iccording  to  c< 


I68S(t 
L«8Sb 


of  ti 


mptivi 


iHtlraintnlr  acknavlcdgid  or  provrd  for  record, 

conveyances  acknowledged  or  proved 

acknowledgmenl  or  proof  of  conveyance  rot  conclusive. , 

pctent  witness  not  idinissilile 

instrumenta  acknowlejaed   or   proved   admissible 

bills,  notes  and  wLIU  ocepted 

conveyincei  of  land  with     "    ' 


bated    will    adni 


lible. 


,   Me  in/ro.  VTII.  8.     Judgmtnls,  Dt- 


"^?™  ""win"  fo°r 
■dmtsaibility  of  record 

illreeVrts  on  file  in  N^i   Yori 

of  wills  proved  more  than  tbirty 

admissibility  of  record 
of  bill  of  «le.  etc.,  o( 

of  wills  proved  prior  to  1785 2K11 

vesael IMB 

s-Si.T'.Virr 

mortgage  foreclosure    by   adver-  ^ 

of  decree  of  probate 
8.  Judimtnu.  dtcrtt!.  etc. 

effect  of  iudjnneni  lea 

See,  also.  "  JuDcmsrs." 

as  proof  of  debt.. 1210 

llino  marriage  conclmive 1754 

nit  foint  debtors  » 1933 

INDEX. 

BTld*B««  -^  OantlnBed. 

Vin,  Docu«i«I«Y  —  Continoed. 

3.  Judgmttiti,   dtcrtis.  ttc. —  CoDtinned. 

{robiied  vri!]  adnDsnUc  ... 


deem  for  paytncQI  and  diHributlon  of  dccedcDt'a  cMatc 
conclusive.  .  , 2Ttf 

judgraenl  or  decree  M  ptoof  «f  debt  in  proeeedingi  to  fell 

mlly  of  decedent   ZTSS,  2T9T 

diKharn  of  iniolvenl  debtor  cancIiuiTe  u  to  procecdinf* 
■ad  ?act>.  2181 

papers  other  than  diicharge  of  in«al*ent  debtor  premap- 


ive  oidr  In 


Of  juitict  of  pecci. 

proof  of  JDdgmeDt  SISO 

eniries  in  jtisticr'a  docket  book BUS 

transcript  from  docket  book,  lubacribed  and  authcntl. 

C81ed.  is  evidence BW 

docket  book  and  certified  tranicript  admiialble  in  ina- 

tice-s  court .'...  MS 

proceeding!  oiij  be  proved  by  juatice'a  oath 940 

on  dealb  or  aMence,  proceedingt  may  be  prored  br 

oriiinal  minulei  or  sworn  copy MO 

4.  0<Seial  ctrtiUcatti,  relunu,  ttc. 

eertificaiea  or  affidavit!  of  public  ollicera  on  file  are  pre- 

certificate  of  search  bj  Teml  custodian  of  paper 921 

by  abstract  or  title  innirance  company 8260 

oBiciBl  aeaichea  and  certificates  to  be  made  on  reqaeM 981 

certificate  to  copies,  etc..  must  be  sealed 908 

but  not  when  for  use  in  same  court 9G0 

certified  copy  of  record  of  conveyance 93S 


certified  copies  of  papers  filed  or  recorded  in  public  oScea.  9S3 

in   town  clerk'*  oOice fS4 

certified  copy  of  certificate  or  record  of  marriage,  ia  pre- 

■umptlve  evidence. , 908 

Of  designation  of  aRcat  of  fordcn  coqioration  to  recciv* 

'  %lil«i^?.^™T!^y?..'°  ."^^r!?.".." I?f."  ITS* 

constable's  return  preaumptive  in  action  on  undertaking  ^^ 

in  replevin  in  justice'!  coon SSSl 

S,  Fidtral  rtcordi. 

certified  copies  of  documents  on   file  in  department!  of 

United  Slates 9M 

of  records  of  federal  court! 948 

of  hills  of  sale.  etc..  of  veaacl 94B 

of  record  of  weather  bureau  obaervatioiu ftM 

certiBeala  of  director  of  ernsut  to  populMioil 9U 


INDEX. 

BTM«n«o  —  COBtlB**)!, 

<VIU.  DocuuiHTAiy  —  Cootinutd. 
S.  ASidaviti. 

of  printCT  lo  publication  of  notice 936 

of  lervict,  in  case  gf  death,  rtc,  of  person  serviiiK 927 

of  sale  on  mortgagt  foreclosure  by  ad»efli«menl 2398 

admissibilliy  of  «  parte  affidavit  in  Justice's  conrt SOM 

T.  Nalarial  protfM,  ccrliiicatet,  tic. 

MrtMkite  of  prewntmeiit  or  protest  of  bill  or  nols,  or  sf 

"notice  theicf 62a 

<C*el  of  affidavit  denjini  receipt  of  soIIgii  of  protail. . .  923 

•tc.,  of  tmttij   9M 

uemorandum  by  nptary.  prestnnptiiro  cvidenee  of  DOtlce 

ia  c«*c  of  death,  etc 924 

ft  Beolit  ef  fuTtigu  corporatiotit. 

preaumptive  erid«TK«.  ,   _..,..,............>.,.....,.,  909 

eertifled  copT  may  be  tised BM 

*ert6calioQ  of  copjr  Ml 

IX.  StAtutu,  ainiHAi(«U,   ne, 

Matnte  of  sUU   «8> 

of  anotfacr  state  or  country OS 

ordinances,  etc,  of  municipal  corporations............. 941 

otal  eviOtnct  of  cottioiQC  law 942 

lepocts  of  c>Mi  admisalble  lo  proce  common  law 043 

conieyioce*  of  land  without  rte  state 948 

exempli Ecaiion  of  record  of  conveyances  without  tbc  state 947 

authentication  of  copies  of  records  of  courts 9S2 

oral  proof  of  copy  of  record Oa 

cfFecT  of  foreign  record  or  judicial  proceeding  not  declared, . .  QU 
authenlicated   copies    of    records   of   public   office   of    foreign 

country 956 

tranieript   of    docket,    etc,    of   justice   of    peace    of    another 

■tate. 948,  949 

sroof  of  proceedinEs  and  judgment 'of  justice  of  peace  of  an- 
other state.  950,  9B1 

when  record  of  foreign  will  admissible 2T03,  2701 

proof  of  presenlmeni  of  foreiin  bills 9ZS 

Jit.  SonicujtcT  or  raooT. 

failure   of  proof   defined , Ml 

declaratian  ar  Donfesaion  nol  suAKient  to  annul  marriage. ITtiS 

sufficiency  lo  establish  or  probate  lost  or  destroyed  will.  IS^',  SG31 
allowance  of  debt  by  executor,  etc.,  rafGcient  in  proceedings 

lo  adl  decedent's  really  2T55 

Baecpflosa. 

to  rojinas  on  law  allowed nD2 

on  facta  not  allowed,  except  on  cballenge  of  juror 992 

to  instructions  to  jury  to  be  taken  before  verdict DCkt 

during  trial  to  be  entered  upon  minutes S06 

for  purpose  of  exception,  trial  continues  until  verdict  rendered.  B92 

after  dote  of  iriaj  by  court  or  referee B94 

10. decision  of  court  or  report  of  referee 994 

to  abort  dcdtjon  or  report • 1082 

Ta  1137 


INDEX. 

to  d«ilian  or  report,  lime  for  tiling  notke  of 9M 

to  be  inserted  in  or  annexed  to  judgmcnt-roU.,,,.,.,...  994 

Dirt  of  p»«rs  on  appeal 994 

™e  «ttled  to  contain 997 

may  be  slated  separateij'  in  case  lettled 087 

making  and  lili.iK  in  candemimtioo  proccediogi. .  """ 

fiiud  judgment  not  stayed  by. ~ 

may  be  heard  irith  motion  (or  new  trial 

rewwed  on  ap[>eal  from  ludgment  or  motion  for  i 

may  be  heard  in  first  instance  by  appellate  divl^oi.r .,-...-... .  ^ 

terokine  or  modifying  order  for  hearinic  In  lint  InManoe  by  ap- 


trial  may 

be  made 

to  appeU 

ate  divMoD  when 

on  motion 

for   new 

trial  to 

appeal  1 
to  opinio 

conn  of 

n  of  court 

■ppnb  frmn  jodgmen.  en 

^•rr 

7oSe'  Z 

i>  priKCH  of  cottrl 1364 

on  judgmeoi 1240 

of  court  of  claims 369 

charging  joint   debtor   tiol   lutntnoned   in  prcvioDi 

suTl 1941 

on  iheriff-s  bond   1B83-1889 

on  eonfe»ed  jud|{menl,  when  debt  not  all  due 127T 

succcsiiTC,  on  cunfekMd  judgment  as  debt  falls  due 1377 

on  decree  for  money  by  surroKate's  court 20M 

when  to  issue  againti  public  oliiccr.. 1931 

fur  coni|ien«itlon  and  co<ts  in  condemnation  proceedings.  3378 
un  judKincnt  foreclosing  mecbaniea'  Hens  in  court  not  of 

rcconi,  .  .    3W8 

for  co^i'  on  BuniinarT  proceedings  to  reeover  possession 

of  land 2SB0 

against  joint  debtors,  when  all  not  served 1934 

enforcement  of,  sjcainst  joint  debtors  when  all  not  served.  1936 
on  Judgment  a^amst  representatire  officer  of  unrncorpo- 


illeci  5ne  againit  usurper  of  office lOGO 

ituy  tine  in  Xew  York  county 1117 


ignaliun  of  perbon  to  proceed  with,  on  death,  etc,,  of 

licrilT ISSfi 

I  i<'ue  from  K.  Y.  city  court  to  any  count* 338 

n  X.  Y.  city  cnuri  lo  be  executed  by  sheriS 339 

w  directed  lo  siierifT 1382 


■xccbHiM  —  Ooktlnaed. 


urned. 

>n  filing  tranacri 

Us 

n  tniiMdpt 

tnml  an- 

on trmKript  of 

iud,™.!   k,  |.«i». 

S'ii 

on"  toaii'. 

•raaralt  wberc  separate  luma  Tccovercd 13T4 

of  count  within  five  years ISTO 

after  death  of  judgment  creditor 


on,  when  Issued  oi 


certified  copy  to  be  deliii 
entry  of  aatilfaction  by, 

return  partly  aatiaficd  a 


Issuance  by  leave  against  decedent'a  property 13S0 

notice  of  motion  for  leave  to  issue 1381 

aga'ln™  praprrty^  hands  ""eilKutoV. 'tVusiM,"  W. '.'.'.'.'-'. '.'.'.'.  13T1 
may  be  Issued  aaainsl  all  of  executors,  etc.,  aa  if  all  had  ap- 
peared   1817 

■gainst  rxettitor,  etc.,  to  issue  only  on  leave 1S25 

on  iud|(nienl  on  counletclaini  acainit  execulor.  etc BOS 

separate  executions  on   judgment  against  executor,  etc,  per. 

aonally  and  in  representative  capacity....................  ISIO 

Mcurity  on  leave  to  issue  execution  on  judgment  for  legacy 

or  distributive  »h»r* 18OT 

ceasor'in  oftce  IBSA 

■gainat  infant  heir,   etc   in   creditor's  action   suspended  for 

one  year 18B8 

•herifr*  fee  may  be  tsied  against  each  defetidant  in  credilor'a 

action. ISBB 

m.  Foa  FOSStiiiOH  or  acAL  FaoruTV. 

to  *hat  counties  issued   13SB 

requisites : 13T3 

mar  require  collection  of  money  recovered  by  lane  judgment.  )3T3 
order  granting  leave  to  issue  after  death  of  dctcndant 1378 


INDEX. 

EseevlloK  —  Contlaned.  ' 

IV.  Foe  deliveiv  of  CHArriu 

•m  judjcmcnt  in  TCpl««n   1T31 

power  to  take  challc]  under  execution  in  replevin 1T32 

may  require  collection  of  money  recovered  tre  umc  judgment.  1873 
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decree  settling  account  to  contain  summary SMtl 

decree  for  payment  and  distribution 2T43 

additional  allowance  for  costs  on  settling  account 2F«2 

commissions  of  executor  or  administrator  to  be  allowed 2TS0 

Btnount""" .  .* '. .  .1".". , . ,  ?™''.^. ...;:;";';:  2™ 

include  con  of  bond S330 

1140 
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Hxeentora  a><  AdBilnlatPatont  —  CobUbbsA 

Xll.  Pivuitit  or  legacies;  DiiraiiUTiOH. 

enmption  for  widov  and  children SHU 

procRdinn  for  neglect  to  icC  apart  fzcHut  propertT  ^ ....,, .  27^ 

libilement  of  Icgiciei  lor  iniufBcicncrofUKtsVT. nZl 

when  kgacicB  payable  iVn. 

advanccmenti  to  be  included  in  distrilmtinn -..  MTBt 

mder  ordiliribuiitin"!'™"..:!:;'!;;;;;!;!;";;;;;!"';;  utu 

wben  next  of  kin  of  deceaaed  huabsod  or  wife  Scented  alw 

next  of  kin  of  decedent aTM 

diitributioD  of  etUtes  of  married  woiiai 2TS4 

delivery  of  ptopertj  in  lieu  of  money 8741 

r'tpQlion  of  money  for  clainu  not  due  or  in  liliaation 2T40 

...  ,  .  .   ,     .  „„ 


lei(acy   or  Bhare  of   unlcnown   perion   to    be   paid   into 

'of'nnki 


lre»*ur» 2747 

trial  of  claim  to  si  '       '  


,_, ~ J .ears 27^8 

decree  for  payment  of  legacy,  etc..  on  giving  security 27SS 

petition  to  compel  pavmeot  of  debt!  and  lesaciei 27Z2 

citation  on  pelilion  to  compel  payment...... 2722 

when  pelilion  to  be  dismiued 2T23 

actisn  for  legacy  or  distribuUvc  dare. 1819 

tribuHve  share 1820  . 

ecurity  on  leave  to  issue  cKCculion  on  jodgmenl  for  legacy 
OT  (Ustributivc  share  1821 


BlCDtpIIBcBtlOB. 


"  VIII,  X; 
BxcnptliiBB. 


property  uemiil  from  executinn.  see  "  Exicdtioh,  Vl." 

of  earnings  of   debtor    JBI»,  8463 

exempt  propeity  not  reached  by  tupplementary  proceedings 2WB 

not  reached  by  creditor'a  action. 1879 

for  widow  and  ehildm  < .'  decedent 7713 

property 8724 

Bxpreaa  COBpamlcn. 

Bsmiilon  ef  Tine. 

taking  fees  not  prescribed  by  law  prohibited '. .' >SSO 

trebl<  damagei  for  illegally  t^ng  fees SBSl 

Bstra  AllaTmnce. 

F. 

order  of  arrest  in  action  for  funds  or  property  misapplied MS 

in  justice's  court   ::gK 

False  ImpFtaaanieBt.  * 

included   in    term   "personal  iniuir" 98*9 

limitation  of  ictioiu SSl 

juritdKUoti  of  N,  V.  city  court  over  Ktioni  for,  on  t«tMb..(,t    SIT 

lis* 


L 


INDEX. 

Falae  Inprl>onBien<  —  Cn>tlBiMid> 

on  high  s«»,  action  in  N.  Y.  dly  codrt  tor 3177^197 

excepted  from  jurisdiction  of  jiiBtice's  court 2803 

of  N.  y.  munidpil  court 3215 

of  Albany  cily  court 3223 

of   T[oy  justEce's  court 3228 

costs  when  recovery  is  less  tlian  fSO 8228 

FBlae  Bevreiientatloiki). 

as  ground  for  atlachmenl 636,    637 

Federnl  Oonrta. 

detention  and  custody  of  prisoners  under  federnl  procesi. .   133,     134 

certified  ci^in  of  records  admissible  in  evidence 1M3 

prisoners  detained  by  mandate  of,  not  entitled  to  tiabeas  corpus, 


FedePKl  OOteea  Had  Oflcpm. 

certified  copies  of  documents  on  file  In, 


nsfers  of  vessels  admissible.. 


provisions  apply  lo  civil  cases  only 3332 

ioeciat    provisions    no!    affected 3380 

change  not  tu  apply  tu  uncompleted  servicei 3331 

in  pioeeedingB  la  enforce  liens  on  vessels 3438 

for  oaths  and  aL^knowledgments 3208 

for  adminiitcring  official   oaths 32«9 

officer  may  charge  fee  paid  for  oath,  postage,  etc 3281 

of  priirters  331T 


I.    FlOniBIIIOHS   AGAIHIT   TAKIM 

judges  not  to  tahi  fees  for 


-ve  for  t 

>hibited. . 


taking  fees  not  prescribed  bv  law  prohibited 
taking  for  services  not  rendered,  probibiled. 
treble  damages  for  illegally  taking. 


searches  for  state  officers  lo  be  gratuitous 3290 

prisoner  ordered  discharged  not  to  he  detained  for 2212 

poor  person  not  liable  for 4B1,     460 


of  clerks  of  c 


-ks  generally 3304 

Vork  and  Kings  counties 330S 


lenographerj 3311 

for  copies  of   notes 261 

bow  paid  . 85-68 

llSl 


IMDBX. 

Fees  --  Ce>tlnBed. 

iV.  Of  iHEairni  cotoKnli  coruulis,  nc 

of  sheriR  and  offiicr*  for  iitendiTA  ippcUite  diolroo.  ■ 
of  consiaMu  and  deputy  itaetiSs  for  (ttnidlaB:  court... 
of  shcriffi 

in  Neir  York  and  KiDgi  county 

In  replevin  

■herilK  to  collect  by  virtoe  of  execution.  ..^ 

of  manhal  exeini'ti'iiKiiun'date'of'N.' Y.*dt!t' i:HlH^'!^'l 
payment  of  feu  of  ofteers  oil  nie  In  partnlon 


.  8S13 
.  SBOT 
.  S308 

.  1702 


f  proceedi  of  real  prop- 


a  parti tjon,  to  be  ti 


ncsnts,  BTC. 


r,  euardiaa,  tnutee,  Mc.. 


ipecUl  ptoceeilinE^   

lean  of  jurors   

r  dum  allowance  to  Krind  and 
tra  pay  on  protracted  Iriali. . 


.  ms 

.  BUS 
.  SU4 


client  not  entitled  to 8388 

a  not  exceed  $1,000  SSOl 

rte ; asm 


Vnd  ta^[..i! 
IISS 


rf  jojtlce  ot  the  peic* 3322 

on  rale  of  wraying  mimal ii!!'!!!'.!!!;!!  sooa 

af  justice  and  conilable  on  atlachment  uiiiut  oiUwa 2BT2 

of  constable   332S 

conHihle's  iffidsvit  ap<.n  claim  for  trsvd  fee* 3S34 

penon  deputiied  to  cxscnte  mandate  sot .  enlitled  tc 81B6 

of  jurors SS28 

wUneisei'  feei 8327 

on  commisMon  lo  take  depoaition SSS6 

XI.    WllM    TO    >E    ACCOUKTBD    FOR    AMD    FAID    lit*. 

all  Bums  received   for  official  services   lo  be  iacluded  in  ac- 
count    3288 

br  clerlt  of  court  of  ippeali S28S 

clCTk  of  coort  to  acnnint  for  and  pay  over 32B3 

talaried  registers  to  account  for  and  pay  over 3ZHG 

salaried  county  clerks  to  account  for  and  [my  over 32Bn 

In  Bronklvn.  fnsticH  of  peace  to  account  for  and  pay  over. .  311D 
clerks  of  justice  to  account  for  and  pay  over SllB 


i  pay  ove 


Pel  sued  laaBtrii. 

abolitbed 

attorney   disgiulified    ci..    _, 

deposition  of  person   confined   for,. 


r iion  of  juror'5  name  in  Kings  eouoty 1158 

habeas  corpus  to  testify  in  esse  of 2011.2014 

See  "  WoMiM." 
Flutltlnna. 

bail,  see  ■'  Bail." 

name,  see  "Name;"  "Unknoww  Fekioni," 

PldelUv-  Companlea. 

cieculion  of  bond  or  undertaking  by ,.  811 

equivaleni  to  Iwo  sureties  on  bond  or  undertaking 71B.  811 

juEtificaiion  by 811 

PldsicUrlH. 

ocder  of  arrest  in  action  for  funds  or  property  misapplied H9 

in  justice's  court   £89(1 

application  to  fines  against  grand  jnrors 3301 


iwfully  p. 


Micing  in  Ntir  York  city 

son   to   practice  un1awf\illy   in    New    York 


for    disobeying    peremptory    roandamns    to    public    officer    or 

board   2000 

for  misconduct  of  offlcer  attending  jury  In  special  proceeding.  119S 
T3  11B3 


I.  Wbui  to  »  mrasm  — Cmtiaued. 

im  non-itlcnilince  of  juror 107%  1106,  IISZ  . 

in  Bpccin]  proceeding 1195 

in  jiutice'i  court    8009 

of  talamn 1174 

In  iuaUts'  einHt4, 

agiinst  rccalcilnirt  witneu   2974 

iinpoHCion  an  wilncw 2B7S 

execurion  for,  igaiiul  wtlneu S977 

•PpliuliOD  of  6aa  taminn  wilncnes 2918 

II.    Fo»  COKTEUm. 


uaiBhmflit  of  contempt  by. 

when  actual  losi  not 

corporation  nny  be  fined  for^conlemtS'! 


when  actual  losi  not  tustaincd 

"imnitjr  for  damages  to  aggrieved  party.. 
,..r^-— -~  -ny  be  fined  for  contempt.............. 

final  order  imposing  for  contempt  punishable  civilly.. 

III.  Rixiuion. 


IV.  Cou.aciiaH  and  niFOacixEicT. 

provisions  not  applicable  where  other  provision  made J 

dirk  of  court  to  make  schedule  of  fines  imposed S303,  i 

to  iMue  warrant  to  sheriff' i 

levj  of  execution  on  personal  ftoptny  under  wvrani i 

arrcM  o(  delinquent  on  execution  against  person  under  war- 
rant   a 

proceedlDn  to  compel  sheriff  to  return  warrant i 

action  agonal  sheriff  -for  failure  to  collect  Gne i 

Isauanee  of  new  warrant  on  return  of  first i 

what  persons  included  in  schedule i 

action  by  people  against  sheriff  for  omitMOO  of  duty ! 

V.  Actions  for. 

action  for,  to  be  brought  in  name  of  people I 

costs  when  recorery  by  state  is  less  than  $00 3 


■gainst  usurper  of  oKce  upon  judtpnent  of  ouster.. 19D6 

tine  against  usurper  of  ofHce  to  be  docketed 1966 

execution  to  c^lect,  against  usurper  of  office 19S6 

nre  Canapanlea  «nd  D«p«rtiBCBt>. 

members  exempt  from  jury  doty 1080,  1081,  1127 

ftoot  of  exemption   1082,  11*8 

Fiaherlea. 

and  forest  law   !^.  .^^    ,464 


INUBX. 


when  deemed  ukIi  In  hudii  of  ocentora,  da 2T12 

Fordkte  Batry  amd  DetBlnev. 

tatry  br  force   prohibited S2SS 

«^lSSm''to  reiEO«  wKin^iJ!^.*".'^.  "V.V.V.V.V.'.' 'ist'.  Z2Se 
iuuei  in  lummur  proceedings  |g  remove  wrongdoer Z24S 


FArecloaar*. 

jurltdiction  ot  county 


yz 

in  bond  may  be  made  defeodanl 
ay  be  made  defendanl  by  reason 


1  triable  where   property  aitunted. . 


lery  of  deficiency ItOI 


_ _.       ,.      _.  iw'^iate'":!!  lezi 

Ifacr  actions  for  morlgaBC  debt  prohibited  pending  fore- 

doiure V. 1828 

implaint  to  state  whether  another  action  brought  on  d<^b1.  1620 
:lioD  not  to  he  brought  until  return  of  eiecution  for 

debt    1830 

f  pendency  to  be  filed. ., 1631 

«*,v.,    .«     lu-  .nn     nn    mo  m-    n       cor     ^^ 

final  jud^ent  ti 

tttdcment  to  be  entereS  la  county   where  property  ■.._ 

Bted wn 

Kcarity   to   «tay  judgment   pending   appeal    to  court    of 

•ppe»I»   IS31 

dfamitMil   on  ptyment  of  intereat  and   part  of  principal 

due )S84 

■lay  after  iudgment  on  payment  of  interest  aod  instsl- 

menta  dae 16SB 

cttate  trxniferred  by  conveyance  upon  ule 1682 

rigbl*  hatred  by  conieyance  upon  Mle IBSa 

tDTplua  to  be  paid  into  court 1033 

■ale  of  whole  when  only  part  of  debt  due. 163T 

aale  of  part  onfy.  when  only  part  of  debt  due I63A 

<^er  malring  sale  tv  pay  taxes,  etc 1876 

•ommary  proceedings  to  recover  posseadon  of  property. .  2282 
notice  to  <iuit    required   before  summary  proceedings   to 

recover  ^U«>i«< 22S« 

additional   allowance   to   pluntiff 3302-3254 

when  action  settled  before  judgment 3302.  3204 

ctsnputation   of   additional  allowance 3282 

3.  By  tavtrlbimtnt. 

provltions  as  to  mortgages  to  U.  5.   loan  eomnilaalanen 

not  ■ffecled  2409 

provisions  as  to  moHgages  to  state  not  affected 2400 

when  mortgage  may  be  foreclosed 238T 

filing  of  mrtfce  of   sale 2388 

put^cation  and  posting  of  notice  of  sale 2388 

notice  of  sale  to  be  served  on  mortgagor  and  granleei. .  23nS 

on  wives  or  widows  of  mortgagor  and  grantee 23fl8 

on  lienors 2388 

node  of  service  of  notice  of  »le 2380 

county  clerli  to  indorse  and  indei  notice  of  sale 2300 

GOnteiits  of  notice  of  sale 2301 

tlBC 


INDEX. 


I.  Or  NoiTiuGi  or  •iai.  nonan  - 

3.  By  adverliiemtnt  —  Contini 


ule  to  be  at  public  tudfon 2303 

Kpirate   ule  of  distinct  parcels 2393 

niortKam    may    pureh™    '..  23M 

whit  rihts  cut  off  by  nle 2:«0 

affidavit    of    sale    2396.  2SUT 

of  publication  and  posting  of  notice IBM,  tXH 

of    enlry    of    notiet    of    aalc    in    county    clerk's 

office ama.  2w»7 

of   service  of  noHce  of  sale ^M.  239T 

printed  copT  of  notice  of  sale  -o  be  annexed  to  Altdavit, .  2397 

afRdivita  einf  be  filed  anil  rnurded 2198 

nurginal  note  upon  reeord  of  mortgage 2380 

title  .«!«  in   purchawr  wilhout  deed 2400 

without   filing  and   recording  affidavit 2400 

pnrchaser    may    require    aHidaviti 2W0 

cdMs  altowecl   2401 

expenses  allowed   2402 

taxation  of  costs  and  eupcnvs 2400 

.     mntlui  to  be  paid  into  supreme  court 2404 

petition  of  claimant  to  surplus 240e 

notice  of  application  for  surplus 2406    , 

when  and  to  whom  application  to  be  made 240n 

order  Im  distribution  of  surplos 2407 

reference  of  appKeation  for  surplus , 240T 

died  seiied  within  four  years  of  ule 2406 

II.  Of  MiciiAHics'  liehs  oh  hu  raornTT, 

purpose   of  title 3398 

definitions , ., 339H 

to  be  by  action 3399 

jurisdiction  of  action    3399 

under  contract    for   public   improvement 3400 

provisions  apply  to  court  of  records  onlj.  uccpt  as  otbcrwiM 

provided   „ 3401 

Judgment  forcclodng  lien  on  public  improvement 34Ifl 

preference  over  contractor. TT. 8414 

judEinent  for  delivery  of  property  in  lieu  of  maney 8415 

foreclosing  lien  on  railroaij  property 3419 

1.  7b  coum  of  record. 

notice  to  lienor  to  begin  actiaa 341T 

canccUation  (or  failure  to  beran  aUico 8417 

coniolidMion  of  actions  by  differcfil  Itenon 3401 

joinder  of  lienora  as  plaintiffs... !H02 

necessary  parlies  defendant  Vm 

waiver  of  defendant's  lien   by  failun  to  plakd :..  S41I3 

equities  of  liCBon  to  be  detcnniDed. 34n.<( 

judgment   for    deficiency    841« 

for  4ebt  on  failure  to  establish  lien 3412 

Witt  m^%i^mK^Bl^'\\\V^\\\\\\V^\\V.\\V.'.'.'.'.'.'.'.  3*11 

2.  7b  c, 


o  be  commenced  by  personal  service  within  8t«te. 

Lomplaint  to  be  ■--'•''■• 
necessary  allegal 
form  and  Bervi<^< 
nibstinitcd  servit 


340* 

iry  allegations  of   complabt 34^4 


IIW 


INUBX. 
Pftre«l«««ve  —  CoBtlnned. 

II.  0»  hichanict"  ueni  dh  UAL  PioFiRTV  —  Continued. 

2.  In  caurlt  not  of  Kcord  —  Continued. 

joinder  of  iuue  bj  ncriBed  uunrer 3400 

S.dgment  by  dafaull   ^OS 

isl  Qf  iuue*  '. 3407 

cniwdng  ludsmcnt  for  defendant 340T 

exeiutions 3408 

appeal  ftora  jnd(tnenl9  3400 

filing  tfai»ci-ipis  of   judgmcnti 3410 

costs  and  disburseineots 3411 

offer  lo  pu  into  court 8413 

ITI.  Or  CHAnu  lihri. 

proceedlngB  tp  enforce  llena  on  vessels,  lee  "  Vsisn*" 

other  rtmedJes  not  affected 1741 

jurisdiction  1T37 

of  county  court   340 

of  Oity  court  of  New  York 315 

of  city  coort  of  VoBkeri a2ta 

when  maintainable  1737 

ernlce  of  auinmons  by  publication 438,  439 

(Ktion  Irlable  irhere  propcHy  situated Wi 

warrant  to  leiie  cJiattel 1738 

from  inferior  court    1740 

jndgment 1739 

sale  nnder  indgmeBt  173B 

of  infeifor  court  1740 

payment  of  surplus   1788 

judgment  for  deficiency   1739 

fonngn  roTporationa,  aec  "  Coupdhations." 

prooarinfr  tntlruuHy  fpcmi  foreign  countries,  etc.,  see  "  DlEtosi- 

probate  of  foreign  willa.  ftee  **  Wills.^ 

ancillary  letters  to  foreign  executors,  etc.,  see  "LtTTEVS  or  Aff- 

MiKisTaATioK;  "  "  Lffrrens  Tkstamkktaiit." 
ancillary  Interl  (o   foreign  guardian,  see  "  GuAIniAN." 

people  naey  ane  for  public  fimds  in  foreign  oburt 1071 

proof  of   foreign    statutes 042 

oral  eiidenee  of  tommnn  la*  of  another  Male  or  country M2 

"w^e  or  ™™ry"  . . .".' .....". .!"!!'!. ?''".'"°".  . ."" ."..'"..."    M3 

oral  proof  of  copy  of  record  of  foreign  coon '.'.'.'.'.'.'.'.'.'.'.     SKI 

effect  af  foreign  record  or  judieial  proceeding,  nor  deelared. . , .     694 


joinder  of  rau^iea  of  action  for  penalties  under  lisberi 


Fwrenl  FreaerTC. 

place  of  trial  of  actions  for  penalttei 

Forfvltarea. 


■'Cor?o>aiion;"   '"  Fbanchism;  "   "Quo  W««»bto." 

ccTciy  of  property  forfeited  f«  ttcMoa,  *e«  "  TuMoa." 

IU7 


INDEX 

Vftrtellarea  —  Coatla«c4. 

I.  Or  OFFici.    S«<,  *]»,  "  Omci  ard  Otjicku." 

for  brininni  or  BuString  liquor  In  jail .  ■ , DO 

of  ihEriff  for  failure  lo  scpintc  ptitotttn. , ISS 

for  failure  at  juMkc  of  pence  lo  par  i 
"  Pi  HALT  lU." 


„ i  kppdUtc 

division  before   reverul    !T 1901 

by  juror  for  taking  gift  or  bribe lltt 

for  making  gift  or  linbe  to  juror IIM 

for  falK  oath  of  creditor  of  ioKilvcnt  debtor 2100 


limitation  of  action  fat  forfeitnre  to  penon  lorioed. .  ■  '  383 

for  ■tatuiorjt  forfeiture  U  Ma» > 381 

to  be  brought  in  name  of  people 196* 

triable  where  cause  aroac OSS 

place  of  trial  when  oSencet  commitlad  on  lakca.  rl*er*. 


bf  attorney-general  or  district  altome 
concurrent  jurisdiction  of  luprenie  ai 

diniogition  of  money  recovered 

reference  lo  statute  to  be  indor»eil  o 
recoverv  when  statute  iraiuses  anx 
__  specified  sum , 


of  collection 

person  specially  aggrieved  may  sue 


<  only  by  Isave 


annul  corporatinn  for  forfeilure  ur  misMC 1T08 

attarney-general  agaiDM   corporation   to  liT  rigtit  to 

1M8 

rigtil  by  jury 19S0 

Its  <o  same  franchise  to  be  joined 1864 

K  brought  in  name  of  people 1064 

relator  as  party  pllintlfT 1080 

Bive  security  for  cost!,  etc IDW 

ral  when  relator  jtrined 1066 


order 'of  arrest  on  allegation 

in  JHslice'a  r-    - 


INDDX. 

armt  for.  not  affected  bj  judgmsBt  fat  price,  dc 0(9 

Kcuriir  on  ininnction  Bninit  proceedinc  in   101100  (or  leliul 

fr.ua US 

wairinl  of  ■ttacbment  in  iction>  for tm 

ground  for  annulUng  nurriaKC 1T*S,  MBO 

witnesf   m  supplemmtarr  proceediiun  net  excaicd  bccuwc  an- 
swer lend.  iS  conTict  o/. .77; 2100 

IPr&BdoIeal  ConTCTaneea. 

np  ippnl  la  court  of  appall  from  judgoleilt  of  aflimunce 161 

vcriScalten  of  anawer  to  charge  of [i29 

order  of  armt  on  allentlan  of M9 

injunction  order  again))   OOt 

aa  ground  lor  attachment 630 

in  justice's  coart  2908 

enforcing  indgmmt  sc*i>»>  property  conveyed  by  deceaaed  jndg- 

FrlTOlDUB    PlCKdlllKL 

application  lor  jadgnicnt  on BStT 

coits  on  application  for  jadgracRt SST 

no  appeal  from  denial  of  application .»...,.,,..,,.... C8T 

notice  of  notion  for  tndf[tBml  la  N.  Y.  dty  court 8181 

Falloa  CoVBlf. 

special  and  trial  tcmi*  in 282 

Pnaeral  Bxpvnnrib 

payment  beiare  letters  iaiued   2«I3.  2086 

aalluiiity  of  tanporary  adninistrator  to  pay 2678 

preferred  over  aU  other  cliimi  272ft 

proceedings  la  compel  payment  272D 

sale  of  really  to  pay  2T<8 

include  reasonable  charge  for  headstone   -..-.-.,.-..,.,.  2740 

O. 

joinder  of  causes  of  action  for  penalties  under 484 

Qen^ral  Rolra  of  Pcastlce. 

See  "  RuLia  op  PaAcrica." 
Ocacnl  Scntloaa. 

court  of.  in  Kev  York,  is  ■  court  of  record 2 

may  change  place  of  holding  courts IS,       ■& 

may  order  out  iniliiary  lo  assist  tiierlff ItT 

-designation  of  justices  of  appellaie  division S30;  3X3,    333 

■    ■        msy  appoint  eiiraordinaty-  terms  of  court 8S4 

may  designate  jUBikc  to  hold  term  to  avoid  failure 2St 

may  suwiend  ju«ice  of  N.  Y.  city  court 321 

disqualified  to  act  as  trial  juror 102S 

lieutenan I  governor  ilisqualificd  to  act  as  trial  juror )028 

privale  eecrelary  disqualified  as  iHgl  juror 1029 

■        '  ■       '  '    'anugca 210* 

211B 

aim 

Qraiid  Jornra. 

in  Albany  county,  to  be  dnwn  troB  petit  jorort lOlt 

e.emj.1  fVnm  trlil  jury  service  in  New  York 1081 

proof  of  exemption  1062 

collection  of  line  Imposed  on 2293-2301 

^plication  of  code  lo  fines  against S3S1 

supervisors  may  make  eUowance  to „ 3314 

mileage  o(  jurors   331* 


lation  o{  pcnan  to  racsra  nnniKHii  mMtintt  infuU.     42T 
.tmciu  oftptamU  f-  j -■ -'- = 


INUBX. 

QraBlor. 

eJHtnunt  by  gruitM  in  num  of 1601 

QrnalH. 

acilon  to  viMte  grants  by  *t>lc,  kg  "  Littiks  PlTtHT." 
GmfirdlakB. 

I.    GVUDIANS  AD  UTIU. 

how  afipoinlHl tit 

cltiV  of  court  mutt  let  when  ippoiBi.tl 413 

mual  consent  la  act  in  wHtinp 47S 

mint  givf  bond  before  leceiving  properQr ■ 4T4 

security,  penalty  and  surctio  - .  -  ^  - .  - .  -  -  -  - . .  ^ .  -  -  ^ 4TC 

security  may  be  increased  by  order 47H 

general  guardian  acting  od  liitm  need  not  give  accutity 4TS 

1.  Of  infant  flainlifi. 

to  be  appointed  before  lunimoai  iuuea 469 

application  for  appointnienl   4TS 

verification  of  petition  of  infant  for  lene  (o  aue  u  poor 

liaKe'fM  'coMi'//////.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.''.'.'.'im.  3249 

wbeti  ni4uited  to  give  aecurily  for  com* SMS.  3ZT0 

bond  of,   in  action  by  infant  for  legacy  or  distributive 

■hare VT.. 1810 

S.  For  dcfcnda- 

-        of  m-z^n  Id  ra ... 

r  jodicially 

appmntmeiit'  oY. '  f ot  ■in'tinl'  1  i  ^ !  i ! ! ! !  ^ ! " .' "  i  ".".'.V. ! ! !  i !  «! 

for  absent  reiident  Infant  4T3 

for  infant  in  partition IBSS 

tecurity  by  guardian  ad  litem  in  partition ISM 

cannot  be  waived  In  partition   1536 

appointment  in  condemnation  proceeding  (or  intaal  or  in- 

conjpeleut. ' 3363 

for  defendant  not  per»nallT  Mrved 3363 

bond  of,  in  eondeniiuiiian  proceeding 3383 

costi  in  condemnation  proceedings 3372 

colli  for  procuring  appointmeni  for  infant  defcBilant. . .  8251 

not  liable  for  casta 4TT 

8.  /■  juiUcei'  courls. 

appoinlmenl  of 28Sr,  2888 

for  infant  plainlilT  liable  for  coiti 2887 

defendant  not  liable  for  coata 2S88 

II.    SnCIU.  CUklDtAHl.  ' 

appointment  in  action  to  eompel  conveyance  of  real  property.  2346 
in  action  to  compel  conveyance,  may  be  ordered  to  convey.  . .  2347 
appointment  on  intermediate  accounting  by  committee  of  1a- 

campetenl 2343 

to  proceed   for   removal  of  eonuniltee   of   incompetent 

peraon 2343 

in  condemnation  proceeding  for  defendant  not  petaon- 

ally  served.  . V.....  386* 

coits  in  condemnation   proctedingi 3373 

1.  /■  frBeiidingi  Jo  itU  rialty  ef  mfiml  ar  imeemfittiU. 

bond  of,  on  application  to  aeH '/.'.'.'.'.'.'.'..'.'.".'.'.'.'.V.   23G1 

husband    may    be    appointed,    on    appHcalion    to    release 
dower  of  iiHxnipewni 23IU 


INDEX. 

Oaardlana  —  Contlnved. 

tt.  Stecial  cuaidians  —  CdMlnued. 

1,  /n  fncetdingi  id  sill  really  of  iKfoHl.  ttc—  Continued. 

■ppointaifnl  lA,  for  iafant  23B2 

bond  of,  f ot  infant   2352 

tniii  company  may  ba  appointed  for  Infant  without  mt- 

curily 23!i2 

proHcutioa  of  bond  23S3 

S.  In  surregatfi  conrt. 

clerks  of  surnwtc'i  court  not  to  acl  ai 2500 

nolicf  of  applicalion  for  appointment  .  .'.W.'.'.'.'.'.'.'.'.'.'.'.'.  2MI 

on  petillon  of  general  guardian  for  revocation  of  Ictiei^.  28K6 
presumption  ofappoinlment   for  in/ant  in  proceedings  lo 

sell  realty  property  for  decedent's  debts 2788 

III.  Of  fhsoh  and  feopebtv. 

jurisdiction  of  surroBale  W72 

power  of  lurrosUe's  court  to  appoint 3S21 

proriiions  ^plicable  ibongh  letters  iatwd  before  enactment .  ■  2010 

1.  Affoinrnttnt  fer  infoii*  ever  fnurttcti. 

•ame  person  may  be  guardian  of  person  and  of  properly.  2S21 

of  person  of  itiarHed  woman  not  lo  be  appointed 2825 

petition  for  appoiimneilt  of,  tor  married  woman...  2822,  2821 

power  (0  appoint,  for  property  of  married  noman 2821 

petition  (or  appointment   2822 

contents  of  petition  2823 

hMring!  '.      .'.'.'.'.".' .V .V .*.'.' .'.'.'.'.'.'.'.".'.'.'.'.' .V.V.V.V.V ,'.'!!  1 !  2X3S 

decree  appnntinf .  . 2A2?( 

to  be  nominated  by  infant 2f)20 

Inquiry  as  to  value  of  property 2ft29 

iHuance  of  Itmiled  Mien 2830 

letters  of  inardianstalp  most  be  in  tume  of  people 2.100 

how  tented  and  sealed SSOO 

■ppoinlmetK  of  sueoeawT  on  revocAion  of  letters 2806 

2.  Timpenry   guardim    for    infant   nndir   fo^rUtu. 

petition  for  appointment  282T 

surrogate  must  nominate  2S2T 


B.  Qnaimcaliaii;  bond. 

oaib  of.  25IM 

to  be  filed  before  letters  issued 25M 

oath  and  bond  of  guardian  of  person 2831 

of  guardian  of  property 2830 

acceptance  of  modified  security 2830 

deposit  of  securities  to  reduce  penalty  of  bond 25DD 

application  for  new  bond  or  new  sureties 2507 

order  requiring  new  bond  to  be  given 2S»8 

application  by  sureties  to  be  released 812.  2800 

release  of  old  suietiei  on  piving  new  bond 2001 

fevo-ation  of  Tellers  for  failure  to  give  new  bond. . .  812,  2601 

when  bond  may  be  prosecuted 2007 

successor  may  sue  on  bond  oo  revocation  of  letters 2808 

niretlei  liaMe  for  money  received  by  guardian  in  another 

wpMity. SCM 

SIM 


INDBX; 

0»Br4l*iia  —  C»>tlBBcd.  .... 

HI.  Ot  rnsoH  aud  riorurx  —  CominnaL 

4.  AiKillery  Irtttrg. 

(ppliMiion  for,  to  toiav  taaiditaa 2S38 

petition 2888 

■Mhenlicalion  of  racxirdi  afpointing  foreign  guudian . , .  2838 

deem  Kranting.  2839 

inquiry  ai  to  debts  due  from  mri't  eMalc 2839 

powers  of  guardians  under   2M0 

provistcuiB  apply  to  appointmcat  of  Euardian  before  enact- 

menl 28*1 

8.  Aptoi'tl'd  by  aill  or  deed. 

deed  appointing  must  be  recorded - .,  .^,-,-- -^ .  - .  2R&1 

lenuneialion  presumed  from  failure  to  record  deed 2SB1 

objeclio^s"o'^umog  of"1eH^'to "...'.*'.'.',  2«S2 

^eli^ll^^rhy  requi^*?.  ,7.  ^.  "?!^^''^^!^!'"'. '.'.'.'.  2853 

requiiites  of  bond   2RM 

mdti  to  Hie  annual  account 2SRR 

when  inventory  and  intermediate  aocoant  required...,.,  2805 

ognpulsor*  accountings. 2856 

effect  of  decree  settling  accounts 280T 

removal 2858 

invasion  pending  petition  for  remoyal SSnS 

resignation „., 2800 

appmntmenl  of  auceessor  2800 

5.  Powert,  duliet  atid  liabHititi. 

letters  conclusive  evidence  of  anthorlly  SDtil  rvnked 2601 

service  of  summoDa  for  infant  on 126 

service  of  petition  and  notice  in  coodemnatian  -proceed- 

Inn. 3382 

neeiT  not  give  security  when  acting  ad  Ulim 475 

costs  in  condemnation  proeeedlHU. .- 3ST2 

entitled  to  letters  of  administration  on  Iwball  of  ward. . .  2860 
when  entitled  to  letters  of  admiuaUation  c.  I.  a.  on  be- 


n  for  change  a 


of  child  u 

:iliag  moncT  paid  inta 


order  for  support  and  edacation  of  Infant 2St6 

expending  legacy  nr  distributive  skate  for  infant's  sup- 
port, etc 27« 

Kyment  of  legacy  or  distributive  share  of  infant 2T46 
nd  of,  on  payment  of  legacy  or  diMribatlve  ibarc  of 

infant 2746 

canonlyputchaMOn  behalf  of  ward  at  judidai  sale.  16T9,  2TT4 
not  to  purchase  real  property  in  which  infant: interested.  2774 
acceptance  of  dower  in  gross  in  lands  aold  for  decedent's 

debts 2IB3 

pBVmeDI  of  infant's  ^are  of  proceed*  of  land  sold  to  pay 

decedent's  debt 2796 

■dditiooil  security  be  fare,  receiving  money,  or  property. . .     476 

may  ])t  'oi'icTti'io'coDvty'mhj/////.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.  2347 
proceedings  against,  to  con^wl  production  of  (anaot  for 


Klioa  b;  ward  agaii 


iupalion  whui  be  boldi  o«er.. 


~  Continued. 
&  Peinri,  duliti  and  liabilities  —  Cont 
Partiiien  by  attrtmnu. 


■uthority  lo  execute  r«lcs5«i   

effect  of  TdCT»«   

7.  Practidinji  la  itll,  morlgast  or  liait  retl  praptrty  vf  in- 

fant.    See  "  Sau  of  Rml  FBormrv." 

8.  Snsftniien;  revBt^iion  if  Ultfrr;  rttivaHm. 

p^lk^  br.  for  lettleinent  of  lecoanti  and  difchirge 

appllmion  br  gaariKan  lor  revoration  of  tetter) 

Kiurdixn  ad  Hltm  to  be  appointed  on 


decree  discbarging  and  revoMng  lettera 38W 

ApplicatioD  for  order  for  new  bond  or  new  auredei.. .. ..  2097 

order  requiring  new  bond 2SeS 

failure  to  give  new  bond S12,  2IWB,  3601 


eOeet  of  revDcalioi 


order  auftpending  guardian  pending  prtition  to 
reTOcatioil  (o  be  noted  in  margin  of  record., 
decree  rei    ' '       ' 


IIJDdiciat  letlleimnl"  defined   2BU 

far  tcgsey  or  diMribativc  ihare  of  infant 2746 


.  3842 
.  SS42 
.   2S4S 


iapft\y  dcfeeta  in  account ........... 

for  disobcdirnce  to  order  to  file  aceoc 
c  of  examination  and  aettlemeni  of  ac 

for  compiilmry  judicial  lettlrment 

rtfng  by  guardian 


•nt    of   (ceoonta   and   di>. 

■ount  of 

lettling  aeconn 
file  ^nt..1  aec 

guardian  appoimtld  by  will 

lauB  —  CoMtlnoed. 

III.  Of  rzuoH  ahd  fiofebtt  .— Omtinqtti 

,      ,^  .       UoTdiled^     

compulsory  of  ruardian  appointnl  by  will  or  deed 2BS6 

effecl  of  decree  BeltlLnjE  accounU  of  EuardLan  appointed 

by  will  or  deed 28BT 

coiBOiisBions. > 28S0 

mar   include  coM  of  bond S320 

addilioHBl  allowance  for  eosti 2563 

H. 

HabraB  Corpaa. 

provisiona  spply  to  all  coanuHi  law  or  Blatulorja  iwrit* 3066 

to  produce  life  tenant  on  proceedinn  to  inquire  into   life  or 

dMth  of r: 2301 

to  produce  prisoner  to  an>wer  for  contempt  puniihible  civilly..  SZT8 
prtwnCT  to  b«  lenuuded S381 


for  general  proviiiona,  kc  "  W«ITa," 

mayV  serrcd  only  by  elector  of  9tat* aOOO 

fees  and  undertaking  to  iherifF ; 3000 

expense*  of  persona  not  officers  for  brlnflnj  up  prisoner 2001 

no  fees  or  undertaking  on  appticMion  of  attnmey-general  or 

district  attorney 2002 

senice  of  writ , 2003 

when  defendant  eoneeals  himself 3003 

person  served  to  obey  wheiher  named  In  wr*«  dr  not 3004 

retnrn  to  be  made  at  time  and  plMc  ^wclftH 3006 

lime  for  return  of  writ  retumahW  fcrtbwhli 2006 

when  writ  may  iuue '..,.; 3008.  2009 

what  courts  or  jadgei  may  issue 2006.  2000 

wben  iasued  In  suit  nendine  before  Justice  of  peace 2010 

not  to  issue  when  prlwner  sentenced  to  death 2011 

under  sentence  for  felony,  cMi^.  etc 3011 

requUilCB  of  application  for   2012 

pnsoners  confined   nnder  civil  or  crialnal  onKcat  to  be  re- 
manded  , 2013 

officer  must  obey  and  return  writ 2014 

penalty  for  refu*at  to  obegr  and  make  return. 2014 

non-payment  of  coal*  ponishable  aa  contCBpt.... 20OT 


1.  Ifktn  . 


copy  of  warrant  for  detention  to  be  gitren  on  demand. . . .  3065 

penalty  for  tefuiing  copy  of  warraat  for  detention 306B 

priaoners  entitled  to  writ „ aOU 

may  be  Issued  and  served  on  Sunday 201S 

.....      .  ,      J  „f  feden"  


- 2018 

Inoe  not*!th«l*iHliiig  issue  and  retMm  of  certiorari.  3M4 


lined  by  mandate  of  federal  courts  not  CB' 

inal  judgement,  decree, 
titled  - 

certiorari  ,_ .. 

application  (or  writ  be  by  petition 301T 

to  whom  apnUcation  to  be  made 20IT 

requisite!  of  application  in  adioioiDg  counts 2018 

petition  must  be  verified 9)19 

cawRtial  allegatiooi  of  petitiu 3I>U 

UM 


UfDBX. 
MmhtMM  Corpna  —  COBttmard. 

II.  To  iNBuiu  mio  uuiK  «r  ncniiTiiw  —  ContiiiDcd. 

1.  Whrn  ta  ime;  afHuMtioa  —  CantiDocd. 

KhM  writnuR  iMMc aWO 

pcDAltj  iot  nfoHBC  ID  iiaat 3020 

whcB  writ  ma)r  iuue  without  qifilicatiaa S02B 

2.  TA*  nn(;  iirncr;  rtlitrn. 

form  of  writ   SOSl 

aoDotbe  ina<>c  reMriWttle  qb  Suaday 2016 

wben  writ  may  be  iBwl<  mumable  b*far«  anotlMT  iudge.  2023 
wnl  not  lo  be  iJiK>b^«l  foi  defect  of  fonn 2024 


'•^"rafi 


OB  b*  served  ot,]y  hj  eleclor  of  sUte StOO 

feea  snd  nnderuLing  to  ihaciff,  etc 2000 

eqwnWH  of  peiions  not  officer)  for  bringini  up  pHsoner.  2001 
no  fe«i  or  undertilimg  on  (pplication  by  altara«yteacr>l 

or  diurict  •ttoroey  2002 

KTvice  of  wTfi    200a 

whf n  defendant  conuala  hinwtt 3003 

l>er»a  Kived  to  obey  whether  nuned  in  writ  or  not 2004 

deemed  pecion  to  whom  writ  directed 2024 

writ  not  la  be  disobeyed  tor  Imnuleriil  error  in  Dune  of 

-     primner. 8024 

return  to  be  niide  at  tine  and  place  apccified 2006 

time  for  rctuia  lo  writ  returnable  fottbwilh 200B 

rwuiaiiea  of  return   2026 

boSy  of  prisoner  to  be  produced 2027 

8.  Comfelli»t  production  of  priiemrr. 

tenmitnient   for  disobedience  of  writ 2028 

precept  to  bring  up  prisoner  en  failofe  to  produce 8020 

power  of  counft  may  be  called  ID  exeeute  ■ttaehBent  or 

brinB  Up  prijoner 3030 

misdemeanor  to  conceal  prisoner  lo  amid  wilt aOQZ,  30fi3 

warrant  to  bring  up  prisoner  about  to  be  mnoved 20<M 

r"urn.' / / ^ ^v^v.v.'.v.'^'^v.'.'.'.'.'.'.v.v^v^'.'.'.  20G6 

^*'^'"pr4eBlin«s.'^T'! .""  '. T^... T!. .T.T^'aibft  206T 

4.  Htaring:  dtlimiHalion. 

proceedinas  on  cctufn  to  writ 2081 

bMrina  upon  controverted  return'.' .V .*.'.'.'.'.' .V .'.'.' .V .'.'.'.'! !  2089 

prisoner  to  be  discharged  if  unlawfully  detained 2031 

remand  of  prisoner  lawfally  detained 2032 

when  priMner  under  civil  process  to  be  cliscbarced 2033 

power  of  court  to  inquire  into  legality  of  mandate,  judg- 
ment, etc 2034 

discharge  on    bail  when   irregularly    commitled  on  crim- 
inal charge. 203S 

remand  q!  prisoner  to  officer  entitled  to  custody 2036 

custody  -at  tffboner  pending  pioceedlngs 2037 

order  trf  discharge  not  to  be  made  without  notice  lo  pei- 

scm  interested  in  detention 3038 

'drrlrict  attorney  to  liave  notice  before  discharge  of  crim- 
inal prisoner 20,'W     i 

to  pmeeed  h  certior«ri  if  prisoner  loo  iofirtn  to  be  pro- 
duced   2040 

proceedings   on    return    of  certiorari,   in    lieu  of  lUbeas 


■oner  untBwfuUy  restrained  to  be  discharged  forthwi 
misaal  when  pnsonei  lavfuDy  -"-'-'--J  --- ■  — '.i-j 


X  lawfully  dctajoed  and  antitled  to 


a043 


INDBX. 

HabMU  Carpvm  —  CoBttMCd. 

1.  Htarixt;  dtltnmmalioK  —  Coatiiined. 

fiDng  and  lUuwing  bail  OBCcrUonri.i. aMB 

br  whom  bail  on  certionti  to  be  taken SMS 

dtMhargc  of  priaoner  buled SOff 

wHt  ordiuhaige  abolished 3IM8 

lervice  of  order  to  diKharge 2048 

enforcinB  order  for  diKharge ^ 2040 

penalty  for  diaobejinA  order  for  diBcharBC.  ....^ 2(H& 

wben  priioner  diicharged  nay  be  reimprlaoned  for  •wne 
SOW 

illegally  rciinpriaoo  diacbaiged  priaone 


pciulty  for  illegally  Tccovmitiing  diachaised  nriaoner. . .  SOCl 

miademeanDr  la  illegally  rrimpriaQo  diacbaiged  — ■' """^ 

noD-paTinent  of  cotta  puaiihablc  aa 


B.  Appt^t. 

«bat  orders  kre  apretdable 30M 

when  people  ma/  appeal S008 

disrharte  on  bail  pending  appeal  bjr  pec^le 200B 

admitting  prisoner  to  ball  pending  his  apgxal 3080 


2060 


pending  appeal  hj  priSDncr  to  appellate  di< 

pending  appeal  hj  prisoner  to  eonrt  of  appeaii 

pending  appeal  valid  for  tdfiramed  temn 

cuatody  of  prisoner  pending  appeal  add  before  adniiaaian 

to  bail —  aoes 

Babltaat  Drankarda. 

juriidiclion  over  dutodr  of  peraon  and  can  of  propeitj 2820 

of  county  ODUtt    840 

property,  see  "  Couiiittei  or  FiaaoH  ahd  Piorirtt  or  la- 

couniKi'T  PiaaoHa." 

service  of  suoimona  on 428 

deaiamnion  oi  person  to  receive  aummofls  for 427,  428 

aervTce  of  summuna  fur.  on  person  deiignated  in  order 42T 

appointment  oi  special  guardian  ad  litmn '  428 

appearance  of.  in  condenoation  proceeding S8C 

effect  of  appointment  of  commtllee  on  subndtsion  to  arUtntion.  2382 
new  trial  of  action  to  delennine  daloi  to  real  propcrtj  *bea  de- 
fendant habitual  drunkard   1848 

action  to  compel  conveyance  hy S34B 

who  may  maintain  action  to  compel  conveyaBce 2&M 

coainittee  may  be  directed  to  execute  conveyance  is  action  to 

compel 2847 

Parliiion  by  agmmtnt. 

application  by  committee  (or  aulbarity... UHN) 

contents  of  petition 1901 

notice  oF  application Um 

court  may  aDlhoriie   -,....... 1692 

authority  to  commitlce  to  execute  relea>« 1B8S 

effect  of  releases  ,.... 1083 


desif^nation  of  person  to  receive  citatioii 

appointment   of  special  guardiao,  ..-----*....  .<. 
BOtke  of  application  to  appoint  special  guudiaa.. 
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IhboItcbI  Debtor*  —  COMtlBMd. 
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IIW 
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for  county  court  of  Kin-,....' 
lor  surrogate's  conn  of  ICingi  i 
ol  dty  court  of  New  York.. 


Ifor^faisdy  interpreting. 


ifficial  *. 

peace  court  of  Brooklyn...   81B1.3124 
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term  defined   S343 

disobediente  of  inferior  magiitrale.  judge  or  officer  j)uniihaMe..       14 
convention  of  judges  to  nuke  general  rules  of  practice 17 


may  adjourn  bciuhI  Msaion  to  another  place 

judtte  of  court  of  appeals  not  disqualified  by  being  policylial 
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continuance  of  upeciaT  nroceeding  on  dealh,  etc 52.  M 

of  court  of  record  to  file  certificate  of  age M 
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oaths  and  affidavits  mav  be  taken  before '. MS 
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modeM  exercising  authority  to  iss'ie  habeas  corrius SMR 

justices  of  cit»  court  of  Mew  York MO 

suwension  from  office   S31 

designation  of  chief  justice  S22 
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definition.  .^.   ,.....,....._ 12O0 

"  judgment  creditor's  action  "  defined an4.1 
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of  court  ^t  claims 2fl9 
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diKlurge  from  arreit  for  delay  in  entcrin« ST2 

2.  Aflff  dtatk  of  party. 
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niay  be  recorded  in  each  county  where  lands  are. . , .  IBttl 

of  ouster  from  office 19M 

final,  when  distinct  chattel)  swarded.io  difFerenl  par- 
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sdmiuion  of  caunlcrclaim,  pirt  of 513 

order  tubttilulinit  succeuor  of  otGcer  or  iruilce  to  be  snaexed.     T6fl 

ncmornnduni  of  lender  and  mccepUnce  to  be  annexed 781 

exceplioni  to  deciiitm  or  report  to  be  annexed SM 

final  order  in  condenuiitiira  ptoceediiw  to  be  itlacbed 83T3 

on  award  in  arbitration 2378 

on  confession 1276 

on  submiKion  of  mnirovers/ , 1281 

on  final  order  in  mandaraua '....  20S3 

replevin  paperi  to  form  part  of 1717 

on  affirmance  by  aiipelltte  dirialon ISM 

on  appeal  from  justice  of  peace 30B1 
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in  justicc'r  court   2931 

orders  lo  enforce  fines  of  jurors  in  New  York  countT 1U7 
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ission  to  take  oath  does  not  vitiate 

lime  of  heir,  etc.,  of  deceased 
interlocutory  reference  or  inqui 
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error  in  fact  to  be  made  wilbin 
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when    defendant    tcrvcd    by    publicuian    defendi   after    liiiBl 

on^'V^^ng  ^eil'ui^l]\y/^\[\y^v^v//^\[\\v.'.'.'.'.'.'.'.'.'.'.'.  loos 

wben  vscaUd   or  »(   aside 1ZD2 

on  Kvcrul  or  inodilication  un  ap|wal ixa 

interest  un  judjinienl   of  ralitutHm 1211 

when  uninerty  lold   13123 

does  not  aflecl  tide  to  |i[.iperly  mid.. Hi,  1333 

sale  on  execution   . . . !" UTS 

X.    ASSIGSJIEKT. 

may  be  asiigned   1912 

ajHgnur  must  acknowledge  a:i>ignnienl 12GX 

on  vacating  or  reversal,  carries   cause  of   action   only  when 
assignable  beiore  judgment   1BI2 

'receiver,  etc.,  may  Ate  notice  of  ai-fiiintmint 'and'owneraiiiiii !  12«S 
assignee  for  benefit  of  crcdilurd  may  file  notice ' 1203 

XI.    ENFtXCEUEKT. 

'"»recifc°per'fo'^\n«/"'.'!'.J'.".''.'"'.'.T?.\.*"!"."'."."^  1323 

for  money  on  contract,  not  to  be  enforced  by  imiirisonmenl . .  16 

when  enforceable  by   CMculiun 12J0 

execution  on  jiidgmetil  of  court  of  claiai .V. . .  269 

on  decree  for  money  by  surrogalc'a  court 26.-V1 

when  enforceable  only  against  attached  uroperly 'OT.  IIW 

by  punishment    for  contempt 1241 

how  real  property  sold   under  direction  of.  ■■■-■■■- '■  1242 

■ale  to  be  by  nuclion  and  in  daytime ,.  13U 

(otd. '. 13^4 

ttvji  on  real  pro|ierly  after  ten  years 1252 

■ppoiotmenl  of  referee  to  do  act 12ii() 

of  receiver  by  or  after 713 

of  juditnent  oa  award  in  arbitration 23H0 

of  affirmance  or  mo.lincation  on  apnea] y   131» 

property.   .    . . .' 1814 


:lcd  by  disc 


.  aoiT 

.'  iw2ii 

..3037 


enforcing  by  originnl  iudgmcnt  after  snU'  on  execution 148* 

procrving  lien   o£  onginnl  judgment    for   purpose   of  contri- 
bution   14KS 

entry  on  duclict  to  preserve  lien  of  onginil  judgment 1490 

XIII.    SAIISF*CTinM. 

prcsumplion  of  s^lisfacllnn    37C  37S 

on  composition   by  one  joint  debtor 1943,  19M 

on  redcmpdon  bv  creditor  ot  realty  sold  on  execution 14ffl 

by  ittorney  in  fact USO 
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XIII.  Satisfaction  —  Continued. 

bv  assigiiw.   1280 

by  attorney  in   action lOW 

revocation  of  authority  of  attorney 1260 


...jnwIedBcd 

of  satisfact 


0  be  acknowledged 12«n 


certified  copy  eiecution  and  return  Mlisfied  may  He  filcJ _    . 

docket!  of  IranKripIi  to  be  satisfied  on  certificate  of  clerk.  .  1267 

XIV.    C«KCET.LATION  ;   DISCBARCE. 

mncdbtion  upon  di^cltarfie  of  inMWent  debtor 2182 

diKhartie  after  adjudication  in  bankruptcy 1268 

notice  of  application  to  cancel  against  bankrupt 1269 

XV.    EfFICT;    CONCLUISiVEKESS. 

of  court  of  claims  a  bar 3C9 

of  diimiisal  not  a  bar  unlesi  on  merila , 120B 

collusive,  not  a  bar  to  action  for  penalty  or  forfeiture 1S»6 

against  heir  or  derisce.  bars  action  againit  executor,  etc I82I 

in  ejectment,  concluiive  ai  to  partiea  and  pnvic* 1524 

conclusive  effect  in  action  to  annul  marriige 1T64 

effect  of  judgment  againM  officer  of  uBincorporaled  asSQcis- 

tion.  .  ._ 1021 

against  executor,  etc.,  not  tvideiice  oi' Lint*.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.  lltSi 

on  eviction  of  purcbaser  at  eitecution  mle,  remains  in  force..  14m 

foreign  judgment  does  not  affect  right  of  arrest ri52 

right  of  arrest  for  fraud  not  affected  by  judgment  for  price. 

bond  for  jail  libertiea..' 165 

XVI.  Actions  on. 


enty  years 

iclion  on,  of'cf 


[  court  not   nf    record 
may  he  hrougbt  on  judgment 1' 


when  proof 


.  Olfi-tttl 


Jadvmemt  C  red  if  am, 

erly.  ,  !    

"judgment  creditor's  action"  defined.. 

118» 


■4 


debtors  not  summoned, 


Judicial   Depart  men  ta. 

dcaigoated 

Jurlsaictlon. 

and   poweri  of  courts  continued. 

of  court  of  c1*im, 

of  appellate  division  on  appeali  i 


1  of  New  York 

■ctioBS  for  lervicu,  aMuilti,  etc.,  c 


power  to  remit  linea  snd  penalties BBO,     351 

of  lurrogate.  gcneril  2472 

to  be  preiunied  2473 

not  loit  by  defect  in   record 2474 

effect  of  exercise  of 24TTI 

—  againit  surrogates  of  other  couDiin 24T8 

coDcurrent  of  two  or  oaore  surtog»te8 24T7 

vi  iuMice  of  the  peace  muil  be  eKptetsty  eooferted 2861 

.    general,   civil 2882 

caiei  excepted- from   civil 2883 

reiidental  rcquiremenla 2860 

residence  of  corpontion  for  purpose  of 2868,  2879-2881 

ouster  of  jurisdiction  on  answer  of  title  to  realty,..  3011.2068 

of  Hudson  mayor's   court 3106 

of  Ulica  recorifsr's  court ,1198 

of  Oswego  recorder's  court 3196 

of  city  court  of  Yonkers 3208,  3SCH 

of  New  York  municipal  court) 3215 

ol  Albany  city  court 3223.  3224 

of  Trov  luMicc's  court 3223.  3224 

of  Rochester  municipal  court 3227 

'     '  idiction  of  action 416 


lack  otT  nol"w«ived  by  7ai W  to'  pleiiii !  "  ! ! ! ! .' ! ."  ^  i ! ." ."  i ! ! ."  MO 

does  not  avoid  undertaking  on  sttBchmenl 042 

wben  proof  required,  on  pica  of  judgment SB? 

proof  of  jurisdiction  of  justice  of  peace  of  adjoining  state.  948,  «M 

in  replevin  acquired  by  seiiure  before  service  of  sitmrnons..,.  1«H 

residence,  etS.,  required  in  action  for  divorce 17S8 

in  action  for  reparation 1763 

of  actions  against   foreign,  corporations 1780 

by  one  foreitm   corporation   against  another! !!!!  i!!!! !!  1T80 

of  proceedings  to  discharge  insolvent  dehiora  from  debts 2inn 

of  summarj  proceedings  in  recover  nosscssion  of  real  property. .  2234 
over  custody  of  persons  and  care  of  i>ropertT  of  idiots,  lunatics 

and  habitual  drunkards 2320 

"trial  juror"   equivalent   to   "petit    juror" 3343 

"trial  jury"  equivalent  to  "petit  jury" 334.1 

'■notify       equivalent  to  ■■summons" 3343 

jury  of  pan  aliens   abolished 11811 

jurors  in  criminal  caws SKW 

panels  may  be  ordered  to  be  destroyed 21 

misconduct  of  juror  a  comempi 14 

IIM) 


INDBX. 

JuiT  ud  Jorora  —  CoBtloBed. 

forfeinire  and  damucj  far  takinf  fitt  or  bribe 119S 

for  nukiag  gill  or  bribe  to  juror 1104 

bow  procured,  on  commiBsion  for  appoinlment  of  commlKee  of 

inconipeteni 2380 

bow  BUDImoned  on  writ  of  assesunent  of  damages. 210D 

to  be  sworn  and  Bunwio^D]''on  wrlV  of'aBKBsmenrof '<tamag:«!  .2110 

■birilF,  etc..   to  ktto  jury   in  tpecial  proceediag 1196 

fine   for  miKODduci   of   oflicer  mending    jury   in    apecial   pro- 
ceeding.      1196 

1.  QHaliUcaHoni. 


under  executory 

con- 

nption  for  actual  service  in  Nei 
ualificd   and    eiempl   persons  t 

w  Yorli  county., 
be   discharged 

fVom 

:  lists  to  be  filed  wilb  county  and  town  clerk*. 


rawing  and  notitication  of,"in'ioun 
rawing  of.  for  adjourned  term  of  e 


officers  requited  to  be  present  at  drawing 

method  of  drawing   


list  of  persons  drawn  to  be  delivered  to  Bfaeriff 

sheriff  to  notify  jurors  and  make  return 

list  of  jurors  drawn  lo  be  furnished  to  uiplicanis 

names  of  jurors  who  have  served  to  be  kept  in  separate 


dance  of  pane 
ing  of  tdditio 


*d'rn1vn™y  order  ot*co' 

^11  pan 

may 

rder 

'ou""mV  otde^  cT«k  'i 

™dtaw 

a'ddi- 

INDEX. 
Jarr  aad  Jlarttra  —  CootlBaed. 

1.    Qu*LlflCAT10K$J    ULECTIOM,    »IC. —  ContinDcd. 

2.  Frtparaiion  of  tUlti  draimng;  nffti/Ualien  —  Continued. 

counly  court  ituy  jciignate  dajri  of  attendance  of  jurors, 
deputy  county  clerk  posseuei  powers  of  clerk  when  Bb- 

Kclioni  'lOSS-iboi'  not*  applicable  *lc>  New  York*or  Kinii' 

imposiliDn  of  fine  whin  juror  personally  notified 

order  to  sfaow  cause  when  juror  not  pcrionally  notified. . 

elerk  l"^ljver" crtifi'ed"co^y  'ot or'der"lS  Sheriff! '.'.'.'.'.'.'. 

hearing  upon  order  to  ihow  cause 

discontinuance    when    death,    insanity    or    removal    froin 

discontinuance  of  proceeding 'on'utUfBctory'excDse! !! !! 
lections  10T2-10TT  not  applicable  to  New  Vorh  or  Kings. 

II.    QlFAlIriCATIOKS;    SELICTION     AND    ATTIIirABCl    OF    taiAL    JDIOU. 

penalty  for  false  cerliBeate  by  physician 

for  refusal  of  information  to  commisaioncr 

bribery  of  officer,  etc..  a  misdemeanor 

acceptance   of    bribe   a   misdemeuior 

concealment  of  offer  to  take  bribe  a  misdemeanor 

false  swearing  perjury   


.   1020,  1079 


app1}in|^  to  be  excused  must  produce  notice  to  attend lOfG 

claims  for  exemption  to  be  heard  by  commiuioiieT'.'  iOBO,  1001 


lear  and  determine  claims  for  exemption lOSO,  ]IK)4 

appoint  a    ■ 


allend  dnwi 


3.  Jury  liiis:  (Iraxing:  nlUndonet, 

Icnglh    .if  jurvMrvire  "reiiuircd!!!!! 

prci.,irilion  of  jury  lists 

notice  to  testify  10  jumr's  liabilhy  t 


Jury  aii4  Jni-oFs 

II.   QUALiriCATIaN 

3.  /try  liiii. 


INDEX. 
—  Contlnaed. 


penally  foe  difolKdiencc  lo  nolicc  to 

eslity  to  iuror-.  Ib- 

bsllola  la  be  prepared  by  commiHion 

r  of  jurors 

f  officer  to  appear.. 

drawing  for  term  coDsisiinit  of  two  o 
copji   of  minute  of  dnwinc  to  be 

iwTnTtriWi'" 

der  to  iliow  csu«e  why  fine  alioiild  not 
aring  and  dfl»miinaiion  on  order  to  sho 


be  enforced. . 


IMinns  for  penalties  lo  be  brouabt  in  nan 


6.  Fffr   ihtrir,  jw 
di-iiiion  into'  i 


INDBX. 
Jarr  and  JororK —  Cantlnned. 

III.    QUAUTICATIOHS;     WLECTIOH     AMP    ATTEKDANCI    OW    THAI.    JUEDU 
IN    EIHCl  coumv. 

corrupt  omiuiDn   of  juror's   name,    friony 11G8 

willful  neglect  by  comcnisaionfr  n  misdemeanor IISO 


■uppreuion  of  tioitce  »  miademeanor. 1160 


false  idformalion,  i  mixlenieanor 1160 

ideate   c 
1.  QuallficaHaai;  (nmpfioHJ. 

qualificalignB 1020,  1136 

exemption,  from  service   1127 

proof  of  rivfat  to  exemption 1128 

commiiiioDer  to  receive  evidence  of  exemption 1132,  1196 

a.  Commisiiimtr  of  jurori. 

to  Klect  inron   1132,  llSfi 

revifiDn  of  Jury  Ijats  under  auperviiioii  of  jaitioe* 11S3 

exuBination  of  jurors  as  to  qnalifieatiDns 1132 

to  receive  fees  and  fines  for  benelil  of  counlr 113S 

to  receive  evidence  of  exemption 1136 

clerii  to  certify  utendancc,  excines,  fines,  etc,  to  con- 
to  collect  fines'. !'!!!!.'!.'!.'!!!^!'!!!!!i.'i.'!i!i!i!i!!!  use 

to  report  and  par  over  monc7. ^  1192 

8.  Jury  M»:  dramng;  otltnilaHn. 

length  of  service  requited 11» 

how  .elected.  1132 

assessors  to  return  perioni  liable  to  service 113S 

to  be  selected  by  commissioner tlBO 

how  selected    from   assessors'   returns IISS 

pablicatioa  of  notice  of  selection 1136 

filing  list :..  113T 

supplemental  lists 1138 

ballots  to  be  prepared  and  depouted  in  box 1189 

notice  to  ofRccrs  to  attend  drawing 1140 

nnmbcr  to  be  drawn 1140 

proceedings  preliminary  to  drawing 1141 

mode  of  drawinp   1142 


ealcd  after  drawing 

■        ■  -     r   first.. 


E  from  second  box  when  fint  eihauMed 114fi 

10  be  transmitted  to  dietiff 1146 

to    attend    term 1129,1146 

11  which  juror*  notified 1147 

■  1147 


1148 

IMQ 

ine!  during  term 114» 

1  drawn  during  term 114D 

dges  for  services  TclalinB  lo IISI 

acceding  before  county  fudge IISO 

d  compelled  lo  serve 1153 


ince    lira 

s  to  shoHT  cauK IIH 

1194 


IKDEX. 
Jnrr  and  Javora  —  Cantlaned. 

III.  QUALiricATiaiisi  muctiok,  mtc. —  Continued, 

4.  Imtotition  and  iKforcimeHt  of  lines  —  Conlinued. 

bovd  for  remisaion  and  (nfonement  of  fioei 1154 


precept  lo  levy  on  perjonal   ptoptnj, 
enforciaB  return  at  precept  by  commis 


enforcing  return  of  precept  by  commissioner 1166 

unpaid  finet  to  be  docketed  t»  judgmenti 1166 

'■ '    —paid  fines  on  real  property 1106 

for  unpaid  fine 11S6 

of  lien  f  01  unpaid  fine IIST 

rV.   SplCIAL  on  mucK  JU«T. 

what  courts    ray  order 1063 

terms  of  order  for 1083 

notice  of  striking  lOftl 

mode  of  striking lOflB 


disqualification   of   cleric  or    CDnmisnoner   of   jurors    tor   in- 

terest 1068 

party  applying  for  struck  jury  lo  pay  eKpemcs 1068 

V.  FoKEiGH  jn«r. 

copy  of  order  for,  to  be  delivered  to  ikeriff lOTO 

mode  of  obtaining  1071 

notice  of  drawing 1070 

notice  to  jurors  to  attend 1071 

See.  also, 

as  to  New  York  county,  lafra,  II,  4. 

as  to  Kings  county,  mfro.  111,  4. 

as  to  otber  parti  of  the  stale,  mtra,  I,  8, 

clerk  to  issue  n-artani  to  collect  to  sheriff. 2294 

to  whom  warrant  issues  when  delinqtinit  resides  in  another 

county.  .  .    22M 

aVrest" of "drf^nquen" u^n""" a?™t*,'^. !""  .", Tf.™! '.'.'.'.'.'.'.'.  22D6 

return  of  warrant  2297 

issuance  of  new  warrant  on  return  of  first '.'.'.'.'.'.'.'.'.'.'.'.  220R 

clerk  of  court  to  make  schedule  of  fines  imposed 2203 

In  ipecial  prBcndingi. 

Sne  for  non-attendance  1  ISA 

notice  of  imposition  of  line 11B7 

remission  of  fine   IIM 

special  return  of  delinquency  and  fine 119S 


Vir.  TaL 

ianed  issues  aL...„.-   .... 


feigned  issues  abolished  . 
to  bt  had  I  ■■    ■  ■ 


A  necessary , . 


what  Issues  are  triable  by., 

specific  queslions  where  jury  trial  not  of  HgM 82.1 

trial  may  be  continued  beyond  term 4S 

jury  may  be  discharged  on  Sunday 6 

issues  of   fact  in   partition 1S44 


1800 

10  vacole  [»««!  patent,  Iriable  of  right 

Ift-VS 

30HB 

«-  T 

in  New  York  county,  of  ;>roc«dings  in  surrogale's  court  fo 

"    T 

i!En^°L'Fif"j"fiHs%«F*"''*'^'"^^^^       ■""■■" 

ar>3a 

■III.    Fo.aAT10.1    or  THE   JK.Y  AT   T»K   TWAl. 

tetMrncd  In  first  box  nhtn  jury  diKharged 

««con<i  jury' may  be  drawn  before  first  discharged 

wiien   lalei^men   (o  he  procured   or  jurort  dmwn   frooi   Ihird 

1168 

1170 
1172 

no  cbsllenKe  bernuw  officer  drawinK  partr  or  iDteresled 

storkholdcr  o(  corporation  wHy  suliject  to  challenge 

IIMI 

trill  deemed  fo  continue  until  verdict 

oik: 

plaimilf  cannot  submit  to  nonsuit  after  jury  retires 

'1^ 

lo  find  nn^le  damaBC^   and  court  to  increase,  «1ien  double 

renrfiiion  of  veniict.  siibiect  f>  orii.ion  of  eowrt 

!«.-. 

appeal    from  juclcnifnt   nlitrc  jrcneral   or  special  verdict  ren 

dered 

speeial    finiiins  conlrnls   twera!   verdict 

li£ 

ii»e 

INDEX. 

Jnry  niia  JnrBni^  Condnnril. 

IX.  Vehdict  —  Continued. 

entry  of  judgment  on  verdict 1188 

mistake  in  name  o(  juror  cured  by  judgment  on  verdict,  etc. ,      721 
no  civil  or  criminal  liability  tor  verdict 1133 

X.  Fees  and  courENSAxiOH  of  jurou. 

fees 3313 

mileage 33H 


a  default.. 


diecharKe.  on  disOErcenient   mxiR 

imposlliim  and  collection  of  Hne  asiinit  dcfauitars -tdilll 


JnHtlcp  of  (be  Ppbpp  and  hlH  Conrt. 

include!  in  term  "jiidBe" XHS 


i  in  llrooklyn,  u-e  "  Dhuok' 


eoimty  court  niay  remit  line  iniposed  by-. 


visions  of  code 31M 

lM<On 

comnellcd  lo  act  as :...  1»UT 

IJHIW 


iied 2H<W 

when  office  to  be  kc|>t  npcn.  - 31-11 

may  take  oaihs  and  affidavits »ri 

lo  fuTnlili  Iranscripls  ami  copici 3|.lfl 

may  give  transcriiM  of  judi^mcnt  after  eK|>iration  of  term SIGS 

nrt^cedintfa  before,  tnny  lie  rkrovrd  by  iiistice's  oatk. ....... .  &in 

to  mnkc  relurn  on  appeal  after  einiralion  of  lerni .m'(4 

tran.ftr  of  action  on  csuiraliim  of  term 3150 

hecausc    iu5Uce    materint    «itne« 3iril 

procedure  upi 


( 


HOT 


IKDBX. 
FaMlee  of  the  PcBee  ■■<  bin  c*«rt  ~  CoBtlBaeA 

I.  PowuB  AKD  Duna  —  ComiDued. 

coiK  upoo  tramfcr  of  action  to  anodier  juMic« 31S2 

reward  lo  constable  forbidden 3136 

UOI  to  be  intercsled  in  litigalian 3187 

inducdnenli  for  business  probibited 318T 

miBdcmeanor  to  violate  provisions 3I3fi 

-  forfeiture  of  office  for  violation  of  law 3138 

purthaK  of  claim   or   inlerest  in    aclioa  by  justice  or  eon- 

•table  a  defence   81S8 

failure  to  pay  over  monef  a  misdemeanor 21S3 

forfeiture  of^  office  for  faitare  lo  pay  over  moaey 31S3 

II.    MaHDATU  or  JUSTtCE. 

general  requisites.  313S 

containing  blanks  arr  void 313.1 

constable  to  execute  in  person 3I5T 


sberiA  t< 


.  3150 


III.    Bdou  amp  TAnjtS  OF   JVSTICI. 

docket  book 8140 

entries  to  be  made  in  docket  book 8140.  3141 

index  to  docket  book .' 3142 

papers  to  be  tiled  and  preserved BL34.  3143 

to  deposit  books  with  town  or  city  clerk  on  removal 3144 

certificate  to  docket  book  deposited  with  town  or  cHy  clerk. .  314S 

'°*iSn"/°t™    .-..'!'.....?? .T..''.'?!^."'^"..'^.""  3140 

in  case  of  death  or  absence,  proceeding!  may  te  proved  by 

transcript  from  docket  book,  sabscribed  and  authenticated,   is 

evidence tta 

docket  book  and  reriifinl  transcript  arc  evidence  in  justice's 


offender  to  be  heard »<T-.> 

warrant  lo  bring  offender  before  courl 2^72 

record  of  convStion    2trra 

requisites  of  cominiliBBit   ■.«74 

fine  to  be  paid  to  overseer  of  poor S8T5 

musi  be  expressly  conferred 2861 

.       general  civil  jurisdietion 2888 

caMS  excluded  from  2SB3 

may  render  judgment  by  eonfessioa 28H 

actions  by  or  against  corporations SSSB 

town  or  county  ofBeers 3805 

by  receivers  in  sunplementary  proceedings!!!!!!!!!!!!  2860 

how  affected  by  residence  of  parties 2SH0 


of  summary  proceedings  to  dispossess- ,.-..,-.-..-....-.,..  2i 

.hfen  accmints  exeecil  WOO 2t 

swer  of  title  to  real  property 2W1-2C 

lies 


INDEX. 
jDBtlee  af  tbe  Fraee  aad  fell  C«iii 

VI.    SDH  MORI. 

action  conuDCncnl  by  unit 

what  icturiuible. 

wbco  •ci^ompanied  by  ord«  of 

time  and  niannei  of  wrvicc 

(crricc  on  carporalion  


D  deten 


-Vll.    AprEJUANCI  Ol 


d  liiem  for  inlint  pUinti 

■ly 

DtiirilhttandiDS  deftult. . 


.  2S8T 
.  3890 
.  2891 


iDOtlaii  to  discfaarie  from  > 

effect  of  order  diKharginK 

diMharge  of  defendant  on  adiournmet 
pritilefe  from  arrest  not  abridEcd  or 
proof   of  cKtrin^c   fact*   neceasary   ii 


.  28TT 
.  Sf«9 

.  2BI)0 
.  2«H 
.  2D02 
.  31M4 
.  £00* 


il  on  appli 


;  ijy  defendant    . 

a  defendant   ... 

y  th<td  p 


2flf« 

2fl09 

11  on  defendant 2910 


claim  by  thitd  person 

judgment  in  action  on  bond  of  claimant. 
action  by  defendant  on  claimant'*  bond.. 


effect  of  judgment  wb 
execution  on  Judtmen 


INDEX. 
JnBllee  ot  tbr   Peare  and   kls  Coort  —  CoMllnnrd. 

X.  Replkvik. 


.   2820 


mcciiikin  by  dcfcnilant  lo  surclia  on  plaintifTi  nndnlaking.  2021 

priKccdings  fay  defendanl  to  rEclsim  chittel 2925 

juBtification  of  sureties    2926 

to  whom  ehatlcl  to  bt  delivered 2927 

pfaahj   (or  wronK  deUverr  of  ihatlel 2S28 

cisitn  nf  title  by  third  person 2029 

defendant's  answer  may  denund  jadginent  for  return 2930 

execution  on  iudgment  for  delivery 13T3.  1731,  2031 

damages  for  injury  to  chattel 1722,  2931 

verdict 1736,  2931 

final  judgment,   docketing,   ete 1T30,  2031 

issuance  of  eieculion   ..: 3038 

action   on  undertaking    1T3S-173S,  2031 

proceedings  when  summons  not  personally  lerved 21132 

action  no!  affected  by  failure  lo  replevy 2933 


.  2988 
.  3938 


.   2040 
.  2H0 


bill  of  parlieulars    2942 

immaterial  variance  to  be  disregarded 2MS 

amendments 2M* 

counterclaims _ 2W5 

of  parlv  suing  or  sued  in  representative  capacity SMS 

when  neglect  to  counlcrclaim  bars  action 2947.  2M8 


uiiiicrL.nking  of  defendant  on  answer  of  (iUe 29!12 

di>,c(ml  in  nance  of  action  in  justico's  court 2IKM 

in  uhnt  court  new  action  may  be  brought 2aSlt 

effect  of  failure  lo  give  nndertaliing 2965 

dismissal  when  nuestion  of  title  raised  by  plaintiff 2958 

l)IcsdinKs  in  new  action    2MT 

when  undortakinB  before  juslice  available 2nB7 

as  to  one  of  several  causes  of  action 2068 

Xllr.    ACITOSl    TO    TOBECLfPSE    WECUANICB"    1-lEKS    IK.        Sct    "  FORICUM- 

t!»E;"  '■Mechakics'  Liens." 

XIV.    PrOCEEPIKCS    fob   Sl-FFialSG   ANIMALS   TO    STBAT.       See   "  SlUn." 

...oogic 


INDEJi. 
Jaalloc  of  the  Peace  >a4  bla  Court  —  Costlnacd. 


by  justice 2053 

on  applicBiion  of  plaintiff 2»a0 

of  detindaot a«l 

nodfrwking  on  spplicaiLon  by  defendant 2iMia 

wilhoul  unaenating  when  defendant  in  custody 2»03 

underlakinE  for  discharge  of   defendant   from  cuiiody  pcnd- 

ing  adjournment 2»«3 

diKharge  of  defendant  on  idjournment  by  plaintifF 200* 

may  impoie  terms  on  adjournment ,.,.,.,  ^. .  - .  ^ .  ^-  •.  .^  •-• ..  2960 

not  to  exceed  ninety  days 3968 

on  ianiing  atuchment  for  witness 2967.  2968 

adjournment  pending  return  of  coniiniuion  to  take  testimony.  2983 
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general  provisions  relating  to  lubpcenas  not  applicable _- 

when  subjxena  may  issue  2969 

'     ■  .  2970 

.  2871 


e*o^ui 


hptena 2970 


eseculion  of  atUchmenI  2972 

who  liable  for  fees  on  attacllment 2»ni 

execution  of  allachment  in  adjoining  countT 2fi7n 

tine  for  refusal  to  attend  or  testify 20T4 

Imposition  of  fine 2B7B 

minute  of.conviction  ot  delingaent  witness 2S76 

execution  for  line  against  delinquent  witness WTT 

^^a'^ting  witness'liable  *iil°3aMgi^ ."!?!'! ! ' !  ^ ! ! !  I ! " ! ! ' ! !  29T8 

oath SOOO 

commitment  for  refosal  to  be  sworn 8001 

contents  of  warrant  of  commitnwnt MOB 

imprisonment  of  reca«ant  witness SOOS 

adiournncnt  for  recusancy  of  witness »003 

determination  of  competency  of  witneu Mm 

adjournment  on  issuing  attachment  for  witness 29«T.  SM» 

may  compel  production  of  books  by  order..... _  867-86R 

'before."??'. !° .  "'!^.  .T.  .'I'?'??!^ . .! . .'"'.  T. '". .  "1 .  fTsi^,  2011 

XVII.  COUHISSION    TO    TAKE    TESTIUOHV. 

(a  examine  witness  upon  interrogataries 2t>80 

orally 2961 

when  and  how  commission  granted 2082 

adjournment  of  tHal  rending  return 2083 

execution  and  return  of  cammiasion 2081 

receipt  of  commission  ~and  return  by  justice 208.^ 

eertificate,  of  execution   ,. 2086 

SowerV  of'commissioM'rs"  . .  ^T'°".'.'. '.'.'.'.'.'.'.'.'.'.'.'.'.'. '.'.'.'.'. '. '.  298T 

XVIII.  JuBV  AND  juKoii.    See.  also.  "  JvBV  and  Jorou." 

delivery  ot  jury  list  to  justice 2900 

Tenlre.  2901 

in  action  betwien  two  towns,  etc 20113 

peremptory  challenges 1176 

constable  to  keep  jury  after  charge 300« 

oath  of  constable  to  Iteep  jury 8006 

rendition  of  verdict  3007 

discharge  on  diwgreement 3008 

new  venire  on  di«([f«ment  of  jun- -Tnos 

imposition  and  cnlTcdion  of  line  against  defaulters HOOO 
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df»wing  jutori.  .       28«t 

new  venire .'....".'.1 '.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.  29»T 

uleuncn 299T 

juror'.  oMh. 2908 

to  hear  nroofi   SOfO 

juror-i  tea. 3326 

XIX,   TSIAL. 

pliintift  Id  prove  cisr  on  defendant')  dEfault 3D88 

jualice  lo  Tty  fact*  it  jury  not  denunded S988 

demand  of  trial  by  jury 2B»0 

juror,  to  hear  proofs 29W 

witneai'  oatb BOOn 

eommilment  of  recuuni  witno* 300t,  3002 

adiournment  for  reeu.ancy  of  witness SOW 

admissibility  of  rr  farit  affidavit 30O4 

determination  of  competency  of  witn«M 3016 

constable  to  keep  jury  after  cbarge 3006 

rendition  of  verSirt 3007 

plaintiff  need  not  be  called  before  verdict  received 3007 

nonsuit  or  discontinuance  not  permitted  after  charge  of  jury.  3007 

discharge  of  jary  on  diugreemenl 3008 

new  venire  on  diMgreemeol  of  jury 3006 

part  of  verdict  or  decisioo  may  be  remitted 8016 

XX.    JUDCHIKT. 

plainiiil  to  prove  case  ',n  defendant'*  default 2flSS 

o»er  of  judBinenl  by   way  of  compromise 2803 

diimissal.  wlien  account  exceeds  MOO 29nu 

of  nonrait 3013 

OD  verdict  or  decision UU 

wben  lo  be  rendered  and  enteral 30IQ 

on  counterclaim    SMO 

entry  on  remission  of  part  of  verdict  or  decision 8016 

transcrirn  may  be  docketed  within  nx  year. 30IT 

iuuing  execution 80iT 

lien  upon  real  property 3017 

execution  against  ^raon    8018 

docketing  tranicript  of.  in  action  for  chattel 80111 

docketing  transcript  in  another  county BOSS 

justioe  may  give  transcript  after  expiration  of  term 8008 

not  (frecled^y  dtscharge  from  imprisonment  on  exccntion 3037 

judgment. roll  on  appeal  80G1 

rendition  and  entry  against  joint  debtor. 3020 

execution  on  jtictument  aKainst  joint  debtors SOaO 

dockeling  transcript  of  jsdRrnenl  against  joint  debtor* 3021 

hmv  proved  in  action  on SIBS 

costs  in  action  on  judgment 3154 

of  docket,   etc..    of  justice   of   another  Mate   pre. 
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f  dodiet.  etc.,  of  justice  of  In. 

otner  state.  Wft 

onl  proof  of  proceedings  and  judgment  of  justice  of  pean;  of 

proof   of   judgmcnl   of  justice  of   another  state  nay   be    re- 
butted   901 

1.  By  confti^on. 

entry.  8010 

mode  of  confessing  judgment 8011 

vhen  judgment  void   8018 


of  juriwlict 
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XXI.  EllCUTIOHI. 

counif  clerk  te  iuuc  on  docketed  judpneat 301T-3019 

on  judgmciH  docketed  with  counly  clerk  B(M3 

when  imtice  mav  issue 30M 

(™ei»l  requisite,  of   3025 

on  iudgmeni  for  money BOM 

renewtJot 302T 

exempt  property 3028 

indorseiKnt  of  levy 302B 

notice  of  sale  3089 

mode  of  levy  3030 

of  Ml*. 3030 

return  by  conuable 3031 

may  be  luued  after  discharge  from  imprisonment 3031 

lulling  on  judgment  for  delivery  of  chattel SOBS 

action  againai  (wuiable  for  faiTare  to  return 3036 

GODsUblenol  to  act  under,  after  retarn  day 3040 

action  against  conslaMe  for  money  collected 3041 

constable  must  complete,  after  term  expires 3042 

against  person 301B 

on  judgment  for  money  SOW 

imprisonment  on  judgment  tor  penalty  or  forfeiture 3082 

limit  of  imprisonment 80SB 

affidavit  and  discharge 8034 

penalty  for  wrongful  refusal  to  discharge 303S 

affidavit  a  defence  for  action  to  escape 8034 

discharge  not  to  affect  judgment 308T 

XXII.  ArPEAU. 

judgment  reviewable  only  by  appeal 8044 

who  may  appeal  304G 

10  what  court  appeal  to  be  taken 304S 

when  and  how  taken 3048 

from  order  on  demand  for  poaseasion  of  strays 3102 

payment  of  cosH  and  justice's  fee! ! ! ! !  [ ! !  I ! ! !  i ! ! !  i ! !  I !  [ !  i ! !  30« 

service  of  notice  on  respondent 3048 

supplying  defects,  etc.,  in  perfecting  appeal 3040 

when  stay  of  execulioo  operstes 30S1 

fding  undertaking  when  justice  is  dead 30S2 

justice's  return 3053 

denuind  of  new   Irill_  »  of   right,   He  infra.    XXIII.  "  Niw 

justice  to  make  return  after  term  of  oAicc 30H 

compelling  further  return 30B5 

determination  of  appeal  when  justice  unable  to  make  retnm. .  aKi6 

when  error  in  fact  alleged  30nT 

restitution  upon  reveraal 3058 

selling  off  costs  and  recovery 3050 

costs  below  included  in  disbursements 30H0 

Judgment-roll 3061 

slipulslion  by  respondent  for  revcrsiil 30tU 

hearing. 3082 

dismissal  for  failure  to  prosecute 3002 

papers  on  appeal   30U:i 

Judgment 3063 

coats  of  appeal 30B3 

new  trial  on  appeal  from  judgment  by  default 30C1 

proceedings  on  new  trial  before  jusike .WBS 

to  whom  costs  awarded 3068 
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rouediriBs  in  appelUle  court 8071 


8«T2 
SOTS 


XXIV.  Costs. 

n  of  infuil  pUinliff  liable  for.. 


of  intan, ,   ., 

what  costs  consist  of ■B0I4 

lo  prevailina  party  8074 

when  allowed  to  ncilbeT  party 307B 

on  demuner S077 

on  iudEinent  of  nonanil a013 

after  verdict  or  deciaion 8014 

for  one  of  several  defendanta 3080 

in  action  of  replevin  SOTO 

on  discontinuance  on  answer  of  title  »o  real  property 29&4 

on  dismissal  when  title  to  realty  pleaded  by  plaiMiB 3906 

on  removal  of  action  to  county  court  of  Kiiif*  couaty ISM 

on  transfer  of  action  to  aoolber  justice 8110 

in  action  on  judgment aiM 

of  action  brought  on  diacontinuancc  on  answer  of  title 323S 

payment  of.  on  service  of  notice  of  apnea] 8017 

Htting  off  coMs  and  recovery  on  determlnalion  ot  appeal 3060 

coils  below  included  in  diabursements  recoverabte  on  appeal...  3060 

of  appeal  when  new  trial  ordered S083 

to  whom  awarded  on  appeal 800S 

amount  limited S0T6 

of  costs  on  appeal 3001 

on  new  trial  on  appeal 307^ 

taxation. 80T8 

ioereued.  in  action  founded  on  official  act 30fI9 

fees  on  attachment  of  defaulting  witneu SSflS 

recovery  ot  costs  wrongfully  collected S0« 

XXV,  Fres, 

special  provisions  for,  not  affected 8330 

provisions  ap^ly  lo  civil  cases  only 3333 
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on  commission  10  lake  depoaliion 
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d  attendanti  In 96 

clerW  to  juMicea  in 91 

ttrm  of  office  of  iiil  phyiician 126 

jail  liberties  fof HB 

of  stmographere  of  suprem*  court 254 

llenographrrs  for  connly  court    300 

ikrk.  to  judges  of  counly  court »S8 

interpreter)  for  county  and  •urrofsle'i  courts  in 360 

ofBcen  eieoipt  from  iurjr  scrvtc* 1127 

proof  of  exemption 1128 

atenosTopber  for  iUrrogate'a  court  in '.. ,  2512 

public  adminiilralor  for  2000 

removal  sf  action  from  juitioe't  to  coontj  eouit 2934 


IjKndlord  and  Tenant* 


Tsnt  to  dispoMct) 
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Land  OMce,  ComwlaaloDcra  of. 

action  to  tacate  letters ,  patent,  see  "  Littus  Paibbi." 

reports  of  recoveries  of  property  escheated,  etc IMl 


ejectment  for  non-pa^|nwnt  of  rent,  see  "  Ejictjiditi 
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rant  lo  diipouets  tenant  cancels  term  of 22S3  J 

on  tor  accrued  rent  not  affected  by  warrant  to  diapoascss. . .  2253  ,  I 

er  of  committee  of  property  of  incompetent  person  to  nuke.  2830  l\J 

in,  see  "  S*Li  OF  Real  Kopbhy."                                                         -  \ 
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19  real  property 1130 

2721 

pttiiion  lo  compel  pn/mini 2K2 

cilition  on  petition 1122 

when  petition  to  be  diuoiued 2722 

decree  for  paTmeol  on  ginim  Mcurit^ 2723 

on   final  accounting  a7« 

payment  of  legacy  of  infcnt 2748 

trial  of  claim  to  legacy  of  ankitown  peiwm 3747 

petition  to  EoDpel  leauunentiiT  Inunn  to  pay 8804 

See.  also.  "  Decidekts'   Estath;  "   "  EilcltTOai   akb   Ad- 

MlHISTRAIOaSi  "    "  LaCACIU." 

creditor's  aeiion   igainst,   kc  "  CaioiTOaa'   Actiohi:  "    "  Dao- 

no  execution  against  flecedent,  except,  elc I3TB 

iisuanee  of  execution  tiy  leave  againit  decedent's  properly 1380 

action  by  legatee  against  executor  for  legacy 1819,  18% 

report  of  court  of  claims 271 

commitlee  of,  may  iasue  subpina KH 

members  disqualilied  a>  Irial  jurors  during  teition 1029 

no  tee  to  be  charged  (or  administering  officul  ntb. '.'.'.'.'.'.'.'.'.'.'.'.  8289 

I^SUlBBCr. 

of  issue  of  marriage  annulled  because  former  husband  or  artfe 

living 1745 

of  issne  not  affected  by  divorce  of  huaband 17Ee 

of  whole  issue  presumed  in  action  for  divorce  againit  wife 1780 

o(  child  born  after  offence  charged  may  be  tried  in  actiim  of  di- 
vorce aeainw  wife 1760 

divorce  of  wife  not  to  affect  legitimacy  of  child  bom  before  of- 
fence charged 1760 

when  illegitimaie  children  10  inherit  personalty 2732 
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tion  aciinst  intestate   ....'..  °. '.'?.'.?..'!?.?..!".'.'.  .!.*!°f  2000 

pnonlv  amons  different  letcen 2S92 

reckoning  of  time  upon  sacccBlve  letters 2688 

II.    PlTlTlOM,    CITATIOM    AND    OECtEE. 

•utpoiu  t^  iesii'fV  toiuiiidiciional'  facts  on  petuioii' '.'.'.'...'.'..  2602 
decree  granting  wben  no  citation  necesaarjr 2603 


decie*  on  teiuro  of  citation '. 2688 

powers  of  admin istralora  pepding  appeai  from  decree  graDtinC-  2563 
suspension  of,  by  appeal  from  decree  granting.  ■ 2&S2 

IIL  Oatb  and  bond  of  admintsthatoi. 

oat'j  of  administrator  to  be  tited  before  letters  issued 2GM 

oath  of  adrainislrator MOt 

Iwnd  of  administrator 2664 

with  modified  security  may  be  accepted 'MM 

deposit  of  securities  to  reduce  penalty  of  bond SSBB 

application  by  sureties  lo  be  Kleatol  from  bond 812.  2600 

revocation  of  letters  for  failure  lo  give  new  bond 812,  2601 

release  of  old  aureiies  on  giving  new  bond , 2601 

sureties  liable  for  money  received  by  administtalor  in  aoother 

capacity 2B0e 

application  for  new  bond  or  new  sureties 25ST 

order  requiring  new  bond  to  be  giir«n ffil98 

sction  on  official  Imnd  when  no  successor  is  appointed S809 

successor  may  sue  on  official  bond  on  revocation  of  letters 2608 


when  CDuDly  treasurer  to  be  ii  elKcio  public  administrator...  26611 

"ttonty''**"'".  ."f^.f".'.".  ^"'.  "...." °^..°..  ".  '".  2660 

order  authorising  county  treasurer  (o  sdie  effects  In  danger  of 
waste. 26eB 

bond  of  county  treasurer. .'. '.'.',','.".'.".'.'.'.'.'.'.'.'.'.".','.".! '. '.  2866 

issuance  of  temporary  letters 2666 

notice  of  iuaance  of  temporary  letten 2666 

isBuance  of  letters  to  person  entitled  after  temporary  adminis- 

tfstlon  lo  county  treasurer 2666 

isnancc  of  letters  of  full  administration  to  count;  treasurer.  2666 

powers  of  county  treasurer  as  temporary  adoimstrator 2666 

wtaen  authority  of  county  treasurer  superseded 26RT 

powers  and  proeeedingt  of  county  treasurer  as  administrator.   2668 

payment  by  county  treasurer  into  sUte  treasury 2668 

when  to  i:jue  to  public  administrator  for  Rings  county 2668 

V.  TuiroaAaT  lettevs.  , 

previsions  apply  to  collectors  and   special  administrators  ap. 

pointed  before  enactment   2683 

CPPOlntmenI  of  temporary  administrator  not  stayed  by  appeal.  2!"i8.'i 

wlien  temporary  administration  to  be  granted 2670 

if  be  granted  pending  aprlicalion   for  modified  security  only 

on  petition  of  neit  of  kin 2681 

petition  and  procedure 2870 

notice  of  appKolion  for  . , 2870 
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powers  ot  ternpor.ry  Bdmmijtrator 26T3 

advenisemml  for  cliiini   2ffr3 

payment  of  debts 8674 

powers  of  temporary  admioisttjiior  as  lo  tai  property 2678 

of  absentee. 2676 

temporary  admioistralor  of  abaentee  may  provide  for  family.  S67T 

deposit  o/  moneys  by  temporary  adminislralor 2678 

atlicbmeni  for  failure  to  deport  moneyi 2O70 

moneys  deposited  to  be  withdrawn  only  on  order  of  mirronte.  2080 
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when  reioked  without  dlatLon!  i '.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.  2691 
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powers  and  duties  of  ancillary  administrators 2702 

VIII.    filVOCATlOH. 
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tmhcniiotien  of  fordin  IcReri  foe  uk  in  thii  lUte 2TM 

when  10  issue  on  fentgn  will 2006 

to  whom  lelleri  to  inue 3087 

petition 2688 

citation  to  creditor*  BflW 

heuins. sera 

bond  of  exeonlor   2609 

■ndlUrjr  executor)  muM  tmumit  UMt> 2700 

order  for  MTinenl  of  debts 2701 

powers  •nd  duties  of  tncilUry  executor 2708 

for  failure  of  exccnlor  to  gin  new  bond 813,  2B99.  2801 

for  diwbedience  to  order  to  account 2I3T 

on  rcTocation  of  probate  of  will 2681 

Erinindi  of.  for  disquaHISeition.  raiiconduct.  etc 2B8B 
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decree. 2687 

teatomentarr  trust!  Dot  affected 268S 

accounting  upon  uplicalion  by  eiecutor  to  revoke 2880 

when   rcvDlied   mifcoul   ciuiion 2001 

decree  r«oldng  may  require  acBjuniing  by  eneeotor 2603 

not  Jiayed  by  appeal   2B8) 

voluntary  accounting  on  revocation 2728 

revocation  to  be  noted  in  margin  of  record M80 

powers  of  executors  cease  on  revocation 260S 

remaining  executors  may  act  where  letten  of  one  revoked. .  2882 

appointment  of  successor   260S,  2600 

ae  actions  and  special  proceedings. 2O0D 


ItoMiity  to   make  resi— - 

decedent  living  or  later  will  ditcovered.. 


Libel. 


irt  of  public  proceedings  not  libdou*.  IDOT,  IMS 

cost!  when  recovery  is  less  than  OO 3328 

excepted  from  jurisdiction  of  jnitiee'*  court 286S 

of  N.  Y.   municipal  courti S216 

of  Albany  city  court 8223 

of  Troy  lustice's  court 8223 

UhrnrleB. 

not  riubject  to  judicial  supernaioo 1804 

to  action  to  dissolve  corporation...... 1804 

to  action  by  people  to  annul  corporation 1804 

excepted   from  provisions  for  voluntary  dissolution  of  cotpora- 
ti™ : 2481 

appointment  ■:!  librarian  fat  appellate  division 221 

Ueenaen. 

of  innkeepers  may  be  ordered  to  be  destroyed 21 
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"  FOK- 


□f  chattel  liens,  we  "  Fomiclosubi." 

of  morigagn.  act  "  FoiiCLoauii." 
proceedings  to  enforce  liens  on  veHels,  >ee  "  Vuseli." 

'•  lienor  "  delined S398 

Hrnor  ineluded  in  term  "owner"  in  condennalion  law 3398 

not  affected  by  client's  settlement 00 

effect  of  filing  notice  of  pendency  of  action Ifftl 

action    to   establiih,    etc.,    triable   in    cenntT   where   property 

aiiuaied 982 

creditor  consenting  to  inaolvent'a  discharge  must  relinquish.  21IIS 
barred  by   ute  on  foreclosure  by  advertisement  after  notice 

to  lienor ZM» 

miut  be  stated  at  lime  of  judicial  sale  of  real  property 107B 

taics.  etc.,  to  be  paid  from  proceeds  of  iudicial  sale ISTl 


1..  unlii  judg 


1400.1408 

Mil  docketed 1250 


of  'tm^l 


. .  jdRment  in  replevin 1T30 

iudgment  of  jnstice'i  court 3017 

lo   New  York  of  order  to  enforce  fine  of  delinoDenl 

jnror. HIT 

of  unpaid  jury  line  in  Kings  county UM 

discharge  of  lien  for  unpaid  jury  fine  in  Kings  county IIST 

judgment  entered  after  death  of  party  not  a  lien 1210 

continues  for  ten  jrears  only  after  docketing. IBflt 

bindi  after-acquired  property   '.'.'.'.'.'.'.'.'.'.'.'.'.  1211 

acquired  by  levy  afier  ten  years ]2fi2 

not  a  lien  on  inlerest-in  land  under  executory  contract 12tlS 

purcha«e-money  mortgage  ranks  prior  to  judgment 11^4 

order  suspending  lien  of  judgment  on  appeal VJ!^ 

operates  from  entry  on  docket ISiT 

In  counties  where  transcript  filed 12.->)t 

restoration  on  affirmance  or  (lismisal  of  appeal VJM 

cancellation   on  tiling  of  satisfaction-piece 12A0 

not  affected  by  cancellation   of  judgment  after  discharge  in 

bankruptcy I2fM 

doea  not  attach  to  real  property  acquired  after  discharge  in 

bankruptcy .77... 1208 

'  aprab".   .  ?'.....',."....".. "I™ .'."If !? ?.   1321 

continues  three  and  a  half  year)  after  letter*  on  estate  of  de. 
ceased  debtor l.lfiO 

attaches  to  surplus  value  of  homeatead  over  tl.OOO 1402 

preserving  lien  of  original  iudgment  for  purpose  of  contribu- 
tion alter  sale  on  execution HftS 

'"foree^contribution."?"^. .'™. "  .  !'"'?"*. .!" .  f!?!^ ....™.  1480 
against  eiecutor,  etc.,  not  a  lien  on  decedent's  realty,  unless, 

etc 1823 

preference  in  creditor's  action  on  r^lty  not  aliened  over  in- 
dividual debt  of  heir,   etc ^8ta 

of  Ih  trndtni  or  entry........ ;..  1888 

„«  .«_,„i  .._  „,!„  ...mpung  msolvent     rom  arrest  or  in^  ^^^ 

Ull 


INDEX. 


.  Ut3».  IMt 


1  for  <a1t  fTM  trnm  lin  of  debts  oi  decedent IKSB 

III   ('■nition,    lien   on   undivided   abate   attache*   only 

t  anifned  to  share 1540 


paymenCandsaliifBctionof  lienaon  shans  ol  lands  »1d.  )56R, 
linal  judgment  confirming   sale    bars   lienn  not   proved    after 


lid.  ]56R,  1580 
tSTB 


reference  to  ascertain  prior  to  sale  to  pay  dower  in  gnn 1821 

property  may  be  sold  free  from  or  subject  to  Ii«o> 1623 


Life  BstBtea. 

See,  also,  "  Lm  Tkn*ii 

when  life  estate  eniits  in  «ndi»Med  share.  15BS 
MfiVoflT* 

nre  of.   for  malicioas  vane MSS 

nan(  holding  over  liable  for  fall  profits 18B4 


iniMtment  of  proceeds  of  land  sold  in  partition  p 
Bgaintt  tenant  for  life. . 


Life  Tf>sant. 


service  of  order  to  produce 2S06 

hearing  before  refctve  2300 

powers  of  referee 3808 

comrenution  of  referee  ZSOS 

habeas  corpus  to  produce  life  tenant aSDT 

dismissal  of  petition  on  production  or  proof  of  existence. ..  ■  S300 

deemed  dead  if  not  produced  and  enstcncc  not  proved.  - . .  ■  -  2810 

order  to  let  petitioner  into  possession .  - 3810 

cornmiision  to  issue  if  life  tenant  without  the  slate 3S11 


open  CDinmission  may  issne  vithoul  interraeator4es 

retnrn  of  commissiap   2312 

petitioner  to  give  notice  of  execution  of  commiisien 3813 

service  of  notice  of  eneeation  of  commissioit 2818 

powers  of  commissioner   2SH 

life  tenant  must  he  produced  before  commissioner 2RU 

taking  of  testimony  before  comuiissioner 2814 

proceedings  on  return  at  commission SSlft 

restoration  of  pro^rty  on  proof  of  existence  of  life  tenant. .  2917 

action  by  person  evicted  for  rents  and  prMiti SSlfl 

order  presumptive  evidence  only  in  ejectment SD9 
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Umlt&douB  of  A«tlona. 

tutt  included  within  the  sulute 414 

»p«i»l  proceedings  included  within  the  rtatule 414 

stale  subject  lo  same  limitations  OS  privlle  personi 389 

■giinst  nonresident  on  demand  hirrcd  it  domicile 300 

banlf  notes  and  bills,  etc,  uied  »  taoaej  excepted 363 

cause  of  action  barred  by  statute  cannot  be  used  as  defence  or 

couDterciaim.  ,  ^   - . , /....,-, 397 

prexunplion  >>(  satisfaction  of  judimenl 378 

must  he  pleaded   41R 

pleading  presmnplion  of  payment  of  judgment S7B 

by   date." 362 

by  graatec  of  Male , 36a 

after  annulling  patent  or  grant 364 

teiin  within  twenty  years  necessary 866,  380 

within  twenty  years,  action  for  dower WBO 

wilhia  one  year,  ejectment  for  encroaching  wall 1499 

"y  when  action  begun  within  one  year 367 

Ed  from  legal  title 388 

led  to  be  under  legal  title 368 


of  landlord  an'd'teiiant  prasumed'to'ci 


1.  Ifilkin  Ivenly  ytari. 

on  judgment  of  court  of  record. . 

2.  fVilkin   leu  yeart. 

aclions  not  otherwise  provided  fo 
by  sUIC  to  recover  public  funds. 


.   243G 


application  for  leai-e  to  defend  after  judgment  by  default 


.    r  chatlel    3B2 

r  fraud 3R2 

establish  will   Sf<2 

jury  to  property  383 


Dcripl  of  judgment  of  juiticc 
8.  fVilhin  five  j«ri. 


8.  tf ifftin  feur  ytan. 

action     under    unproved     will    against    purchaser     from 
hdr. 2628,  2777 


INDEX. 

Llmltetlona  of  Aetloaa  —  CoBllnScd. 


7.  Ifilhin  Ikrci  yeart. 
againi 


for  taking  or  deuisiiiE  pcrKiiul  properly........ 

for  personal  injury  resulting  from  ne([ignicc 1 

for  penally  lo  person  aegneved 

for  penalties  igsinhi  directors  and  stockbolderi  of  baok) 

and  moneyed  eorporalicns 

■gainst  consuble  for  official  acti  or  omiuinu 

for  non  payment  of  moner  collected  ob  execution 

proceedings  to  sell  real  properly  to  pay  decedent's  deliu,  2 


ir  causing  death  by  negligence 

,r  damages   for  encroaching  wall. . 
sault  and  batter}'   


malpractice. 3St 

penalties  to  tbe  ttate 3S4 

oy  state  for  penalty  recoreraUc  by  any  pcrsoii  wbo  may 

wduction!  !j';!;;;;;;;;!;;;"i!^;M^";!;!;;;^;;  as* 

slander , SS4 

to  revoke  probate  of  will 26B3a 

motion  to  vacate  judgmenl  for  error  in  tact 12S0 

9.  Wilkin  one  ytar. 

ejectment   for  encroaching  wall 1480 

for  sciiiirc  of  strsyj 3I« 

penalty  recoverable  W  any  person  who,  may  sue 38T 

■gainst  coroner,  for  official  act  or  omitson'. '.'.'.'.'.'.'.'.'. '.'.'.     Mtl 

application  to  surrogate  to  revoke  probate  of  wUl.' '.'.'.'.'.'.'.  3648 
motion  to  vacate  judgment   for  irregularity 1381 

10.  IVilhin  six  inoBfAj. 

on  claim  rejected  by  executor  or  administrator 1822 

11.  U'ilhin  foor  month,. 

relief  by  ceniorari  to  tevkw  determination 2125 

12.  Within  ihm  •nenlhs. 

by  claimant  for  taking  chaltd  in  replevin ITIO 

III.    DiSAHLITIIS. 

must  exist 'when  right  of  action  accrues 408 

sererai.  no  HmiUtion  until  all   removed 409 

of  aliens  during  war 40t 

of  nent  of  kin,  legatees  and  creditors 392 

in  action'^i  'revoke  probate  of  *»"".". . . ".  "^.\ '.'.'.'.','.'.'.'.'.  'sVBSt 

'"proJrf  wTh!"!  .r". '..'..." !.' 2828 

on  application  fnr  certiorari  lo  review  determination 2128 

on  motions  to  vacate  judgments  for  IrreguUrity  or  error  in 

1214 


INDEX. 
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IV.    IlTTCaiDniOH    AHD   (UUIMSIOH. 

pkTtial  payment  avoids  preaumptio^  of  pi^inettt  e(  jud(iiicnt.  3T6 

■vaidins  effect  of  return  of  execution  partly  latiified 37T 

■cknowJedffnieDt  or  new  promise  to  be  in  wntinc ,...,.  S&G 

of  action  for  dower  by  written  acknowlediment 1B96 

wben  admtulon  of  executor,  etc,  does  nut  pierent  mnning 

Bgainst  proceeding  to  kII  decedent's  real  property 2T5S 

by  action  isainM  uniocorparated  auociation 1923 

by  death  of  creditor 402 


«berc  debtor  diei  witbin  aUte 40S 

without  the  rtal 891 

abtence   from  sUIe    401 

concealment  within  state   401 

period  occupied  by  sction  to  recover  propeny  of  decedent. . . .  408 

by  fntile  lubmisaion  to  artitratian 411 

Hay  by  injunctjon  or  other  order  excepted 406 

catiM  of  action  pleaded  is  defence,  etc.  in  discontinued  ac- 
tion.   41! 

lersilaatjon  of  action  o|bcrwi>c  tlian  by  Judgment  on  meiili. .  40S 

tevenal  of  jadKment   405 

claim  of  executoT.  etc.,  agaiiut  estate 2TE1 


n  principal  against  agent, 

VI.    CaUUMCEHIHT  or  ACTIOH. 


LIB  Pendenii. 

See  "  SoTici  of  Pendbkcv.o?  Actiom 


LfMkB  CoMapanlvB. 

excepted   from  pioviuon   for  volutiCary  dissolution 3430 

ISIB 


INDEX. 
L(»r  Iilud  city,  Clly  Coort  of. 


liOBt    I 

supplying  losi  papers  and  pleai 


money  on  entry  of  judgment  by  default 1213 

■ction  10  e^tablisl.  lost  will IWl 

evidence  required  lo  rstablisb  lost  or  destroyed  will 1865 

action  upon  lost   bills  and  notes 1911 

indemnity  la  begiven  on  Judgment  or  lost  bill  or  note 1817 

stale  and  its  officers  may  recover  on  lost  bill  or  note  witbout 

giving  indemnity.   1918 

probate  of  lost  or  dcitrDyed  will 2631 

LamttlFn. 

jurisdiction  over  custody  of  perjon  and  care  of  property 232D 

appointment,   powers   and   duties   of   committee    of  person   and 

special  proceedinffs  to  sell,  mortgage  or  lease  real  pnTOerty,  lee 
■•  S*Li  or  KiAL  Pbopmty." 

to  be  discharged,  if  arrested S54 

cannot  be  parly  to  lubmiauon  to  arbitration 23(0 

acceptance  of  dower  in  gross  in  lands  sold  for  deeedcDt'*  AAlt.  2793 

I.  Smvice  or;  \ertA**iic^ 

service  of   summons  on 420 

may  be  dispensed  with  by  order 42a 

on  person  designated  in  order 427 

designation  of  person  to  receive  summons 4ZT,  4'2fl 

service  of  summons  on  committee  by  publication 438,  43» 

appDlntmenl  of  special  guardian  ad  lUem 428 

special  guardian  a<f  liltm  excludes  committee  from  control...  428 

service  of  citation  from  surrogate's  court  on 2G2B 

designation  of  person  to  receive  citation 2627 

appoinlment  of  special  guardian  by  lurrogate 2530 

of  special  guardian  ai  litem  to  exduiion  of  committee.  2B27 

notice  of  application  to  surrogate  to  appoint  special  guardian,  ^i^l 

appearance  of,  in  condemnation  procoding 3363 

II.    LlWITATIONS    or  ACTIOKS    AOMNST. 

disability  by  insanity  excepted  from  limitation 3TS,  396 

to  move  to  vacate  judgment    1291 

rights  saved  against  judgment  of  ejectment  by  defioll in27 

action  for   dower    1590 

new  trial  of  action  to  determine  claim  lo  real  property 1646 

application    for  certiorari  to  review  dctenninatioo 2126 

HI.    SupMlTltlllO    ISSANIIV     AS    AfFECTlllO    TI9T1MOHV    AKD    IIOCIED- 

lestimony  at  former  trial  of  party  linee  initne S30 

on  application  (o  revoke   SOi! 

remaining  executors,  Mc,  may  act,  if  one  becomes  instlie. . .  2602 

revocation  of  letters  of  sole  enecutor.  etc..  for  insanity 2693 

proceedings  on  appeal  from  justice  wlio  becomes  insine 8058 

IV.  Action  to  annul  mabriace  of. 

lunacy  ground  for   annulling   marriage K« 

action  by  relali.e 174T 

action   by   next  friend    1748 

leptimacy  of  inn*  nf  mnrriage 1749 

order  allowing  ncii    friend  Ip  sue n 175B 


V.   ACTIOJ.    TO   COttTMl.  CONVIYANCt 

who  may  tniinuin   

VI.    P«tITIO»    BY    *GME«£MI. 

r                                      application  by  commince  for  authority. . 

'•'"« 

2346 

Lino 

authority  to  committee  to  execute  relvaM) 

M>ii. 

on  anorney  rending  in  another  stat 
double  time  when  paper  served  on  atlomey 

by  mail 

deposit  of  papers  in  branch  post-office  in  Nei 
return  of  deposition  by 

Hallclon*  ProMcatloD. 

included   in   Imtii  "  peraonal  injnrr  " 

w  Yotkdty 

907 
334.1 

excepted  from  jurisdiction  of  juitice's  court 
of  Troy  justice's  court 

S2M 

order  of  arrest  in  action  for 

-^ 

general  rules   relating  to  pleadings  applie 
writ  and  return  not  required  lo  be  uerifie 

"r!; 

2080 

copy  writ  Of  return  not  reQuired  to  be  served  ot 

moTTKy. 

2f«n 

II.  Altukative  w>it. 

2087 

OR  court  or  judgn   

on  board  or  body  other  than  corpo 

iti'cm'.'.' 

201 

motion  to  set  aside  writ 

•ervice ■... 

;;;kU 

;adi;;; 

s 

'A 
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Mandauas —  Coatlnapd. 

II.  Altbbmative  writ  —  Coaljaaed. 

tatm  of  lUigiliona ^« 

joind»r  of  gncvancea  8078 

demuirtr  to  wrii   3073 

ground,  of  drraurrer   !»T6 

h™"KiSrir  mde  *". . '.  ."'^"  ..''.....".■;!:;!;!!!!;;:!:!!:;:;  an^ 

form  of  denUIs  and  allcgalioni  In  return 3077 

defences  in  return  to  he  Kparatelv  ataled  and  numbered....  3077 

further   return  cannot  be  lomMlled 2OT8 

demurrer  to  return  .T, -....  2078 

■crviit  of  notice  of  filii^  return  or  demurrer 3081 

■ftei  issue  joined,  proceedinn  are  same  as  in  action S083 

■hen  ixue  of  fart  aH«. 8070 

issues  of  fact  triable  bTJurjr 3CeS 

,         where  issue  of  fart  triable 3084 

from  aniiellale  diTiaion.  where  issue  of  fact  triable 20B4 

where  issue  of  law  triable SCKS 

rendition  of  verdict,  decision,  etc 208S 

final  order  may  be  entered  and  docketed  as  judgment 2082 

judgment-roll  on  fitial  order 2082. 

final   order    in    favor   of  people   or  relator   must  award  per- 
emptory writ 2082 

mta^n  'knai^oriei  dacrttim^^V^V//^V//^y^V:'.'.'.'.'.'.'.'.  20% 

stay  of  proceedings;  how  made 3089 

extension  of  time  lo  make  return  or  do  other  act SOSB 

appeal  from  final  order  2087 

stay  of  execution  pending  appeal 308T 

III.       FUHUFTOIT    WalT. 

when  issued  in  first  iniUoce 2070 


service  of  notice  of  application  on  boards  of  three  or  nan..  2070 

where  peremptory  writ  returnable 2072 

motion  to  set  aside  or  quash  writ 2076 

Ms'"to  b^award^  ^In  %otim.^?.7'.. '.'.'.'.'.'.'.'.'.'.'.'.'. '.'.'.'.'.  208B 

not  to  CKceed  toO  and  disburKmenll 20§S 

May  of  proceedings  30e» 

eilension  of  time  to  make  return  or  dp  other  act 2080 

fine  for  disobedience  by  public  officer  or  board 3090 

appeal  from  final   order 3087 

slay  of  execution  pending  appeal 308T 

Mandate. 

defined tU» 

requisition  in  replevin  deemed  mandiite lOM 

aboae  of.  a  civil  contempt U 

duties  of  sheriff  as  lo  service  and  execution  of lOO-llB 

of  jusiice  of  peace;' raijuisiies ...'....'.'.'.'.'.  S13S 

blanks  prohihiled 3180 

constable  to  execute  in  person 81BT 

sherin  to  act  when  execution  resisted S158 

nanofactvrlnc  CorporattOBa, 

certain  employee*  exempt  from  jury  Kme*.. .....>.... ......  lOBO 

131» 


INDEX. 

Maps. 

on  file  in  Ki«  York  counly  for  twenty  ye»rs  pre*umptlve  eri- 
denci «5 

Marine  CBOiira. 

jurisdiction ai7 

order  of  urttt   :nTT 

tulei  [egulatina  irr'N  !tlTT 

contents  of  order  of  arren KITH 

execution  of  order    HliU 

bail  or  deposit  before  remtn  3180,  MlBl 

after  return :(1»« 

ciutodr  of  defendant   ;iis;i 

return  of  sheriff   31W 

dcRun/for  jury  trial   !i  ""!!!  !1 !!!!!!!!!!!!!! !  3185 

preference  of  trial  3186 

trial 31W 

ordinary  action  may  be  brought  for  like  cause 31ST 

breach  of  promise,  see  "  Bkuch  or  FlOHISE  to  &t^BY." 

original  certificate  of,   presumptive  evidence 928 


;e  "  SiPA»*TiON." 


by  woman  mairied  under  siiteen 

wbo  may  sue  im  ground  that  party  unde 

legitimacy  ^("rme  of  ml"i>ge "annulled' 

tand   or   wife  living 

by  relative  on  ground  of  idiocy 


e  witb  idiot  or  lunatic 

19  or  fraud 

JHue  of  marriage  annulled  for 


who  may  maintain  on  ground  of 
to  be  brought  within  five  year*.. 
Dalore  of  action  fo  be  indorsed 
service  of  summonl  by  publicatio 

proof  of  service  of  aummons 

when  and  how  issues  referred. . , 
trial  and  proof  of  facts 


stimony   and    proceedings   to   be    certified    t 


VX         1 

rendered  by  court 1?28      ,/l 

-T74      I 


"uS^uTive' eff^of 

order  allowing  next  friend  of  idiot  or  lunatic 

Married  Wonas. 

may  sue  or  defend  as  If  single tlMI 

may   confess   iudgment    1273 

duugea  to  person,  eitale  or  character  are  Mparite  prapertj' ...    450 


INDEX. 

Harrird  WoBU  —  CoDtlnaed. 

husband  not  proper  party  in  action  far  tortious  Kt  of  wife....     490 

judgment   for  or  again« 1200 

hom«t«d,  ejiemption  of  1300-1*011 

dlmaa^a  for  lUndcr  are  teparatc  propertr '.   IMMl 

diatribulwn  of  nUl=  of    27M 

■KKiintment  of  guardian  of  propertr  of  infint 2831 

petition   tor  appoinUnenl  of  guardian 2822.  2r34 


to  execute  certain  mandates  of  N.  Y.  city  court 13» 

fees  of,  on  eiecution  of  mandates 3»0 

limitation  of  action  for  nan-parmenl  of  money  collected 3*0 

jurisdiction  of  New  Yorlt  municipal  court  over  action  on  bond.  3215 


employee  of  party  disqualified  as  juror 1 

summary  proceedings  to  dispoaeesA  employee -........-...,  I 

collection  of  wtga  of  working  women 31»1.  3107,  ; 

M«terlalBiBii. 


Halrlnoiilial  AcdoBii. 

action  to  annul  mifriage,  see  ''  UAtKikDB." 
for  divorce,  see  "  DivomcE." 
for  separation,  Ke  "  SiFaiATiOM." 

of  New  York  may  change  place  of  haldioE  court 43 

of  city,  other  than  .N'ew  York,  may  ■clin  surrogate's  absence 
on  petition  for  discovery  of  property  uithfaeld 2706 

Major's  Court  at  Hndson. 

Sec  "  Hudson.  Mavoi'i  Covii  or  mi  CiTr  or." 

Heefeaulc*'  Iilems. 

I.  GtmaAL  FtovigioK*. 

purpose  of  title    8398 

'of  N.''Y.*^ily  ciurt" .'.■.■.■.'.'.■.'.■.■.■.■.■.'.'.■.■.■.■.■,'.■.',■.'.'.'.' .■.'."     315 

of  city  court  of  Yonfcers 3201 

enforcement  under  contract  for  public  improvement 3400 

provisions  apply  to  courts  of  record  only  except  as  otherwise 
provided 3401 

t reference  over  contractors   3414 
idgment  for  delivery  of  properly  in  lieu  of  money 3415 

forecloKing  lien  on  public  improvement S418 

foreclosing  lien  on  railroad  properly 3*18 

II.  In  coviis  or  aECoiD. 

consolidaiian  of  actions  by  different  lienors 8401 

joinder  of  lienors  as  plaintiHa 8402 

necestaty  parties  defendant    3402 

waiver  of  defendant's  lien  hy  failure  to  plead M« 

equities  of  lienors  to  be  determined 340S 

costs  and  disbursements   ...    .  . , 8*11 

judgment  for  debt  on  faihire  to  establish  lien S419 

oSer  to  pay  into  court. 8ilS 


M*«hiHilvB'   Lien*  — 


'.   3417 


impUint  lo  be  verified   &iM 


ttiaf^f" 


b]i  default  ■ 


execulipns.  3408 

•ppcala  irom  judgmenlB   S400 

fSmB  Itanscripi.  of  judxmtnu MlO 

mbU  and  dwbur»eiMnt« Mil 

offer  10  pay  into  eouii 841B 

Hllltla. 

action   by   attorney -general    lo  try  title   to   or    forfeit    military 
office,  see  -Qvo  WAaiuNto." 

governor  may  order  oul  lo  auis  sheriff 107 

sheriff  may  require  aid  of,  lo  overcome  reaistance 104 

pay,  pensions,  rewards,  arms,  etc.,  exempt  from  execution,  1868,  3028 

no  fee  for  adrainijtering  oath  to  officers ^80 

officers  and  privates  exempt  from  jarr  service 1030.  1081,  112T 

proof  of   exemption    1082,  1128 

persons   honorably  discharged  after  five   years'   service   enempt 

from  jury  service   1030.  1081,  1127 

proof  of  exemption   1082,  1128 

officers  lo  certifv  to  jury  commissioner   In   New   York  persons 
perforroing  military  duty   1085 


puniahmeni  of  misdEmeanors  created  by  set 

■ale  of  liquor  in  court-house  of  court  of  record 1 

unlawfully  praclicins  as  attorney  in  Kew  York  city 

permitting  person  to  piiiclice  unlawfully  in,  New  York  cily,- 


refusal,  neglect  or  delav  of  officer  to  make  search tWI 

false  certificate  of  physician  to  juror  in  New  York 112i] 

bribery  of  officer  hy  juror  in  New  York 1122.  1123 

concealmeol  of  offer  to   take   bribe   from  juror  in   New    York  i 

county.  1124      ,1 

wilful    neglect   of    duty    by    commissioner   of   jurors   of    Kings  it 

county. 1IS9    it 

refusal  of,   or   talae  infornution  to  commissioner  of  jurors  of  \ 


e  certificate,  etc..  to  juror  in  King*  county.  1161 
T  by  officer  making  sale,  etc 1679 
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xuiious  dod  HTMUthorited  >uit  in  nunc  o(  iiiather  or  fietidoui 

MTjon 1900 

rctuul  a(    asurHT   to    deliver  bookt.   etc..   after    tndament   ef 
Quster.  ._. -^ 1852 

«rtiw™."!'™''!"^T"."!".'. ..'"."!.., .™ V!°?!"'  °\  2001 

concMlinK  prisoner  to  ivoid  tubeai  con>t»  or  csdonri. .  ZD52,  2053 
failure  of  juMicc  of  pence  lo  piy  over  moner 8103 

viirer  of  misnomer  of  corporation 1TTT 

of  defendant  in  action  against  itockholden 1813 

of  member  of  anincorporatcd   asaodation    doai    not  sfFcet   lia- 
bility of  other  members 1824 

babeaa  corpus  and  certiorari  to  iwnire  into  detention  not  to  be    ' 
diiDbered  for.  2024 

Mlatahc. 


lo  be  corrected  by  court T12 

power  of  court  to  amend  process,  pleadings,  etc. T2S 

Immaterial  errors  to  be  drsregaVd.^ ' 723 

relief  wittain  one  rear  icalntt  defsnlts  by  mistake,  etc m 

eotiecting.  in  surronate's  conn ZtSSR 

In  eondemnarion  proceedings   721-730,  3868 

bank  Holes  and  bills  used  as  monex  excepted  from  statute  of 


bank  bills,  bonds,  etc..  how  levied  on 1 

Monroe  C*aBt]r. 

stenograpfaer  for  county  court  of. .^. 

surrogate  not  to  set  as  referee  or  practice  as  att€>me]r. ........  S 

proceeding!  to  mortgage  corporate  real  propertv,  ttt  "  CotToiA* 
Tlows;  "  '■  S*LS  OP  Be*j.  PaoruiTT." 

special  proceedings  to  mortgage  resl  property  of  Infant  or  In- 
competent person,  see  "  S*le  of  Real  Paopiatr." 

by  advertisement,  sec  "  Poucunmu." 
limitation  of  action  to  redeem  from 
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ingage 
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.  2780 
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definition T«T 

(0  whom  muk   769 

on  dtfault  of  appearance TAB 

on  appearance  of  one  or  more  defendanli Tefl 

in  Kew  Yorkeily  770 

in  nipieme  court  where  heard IW 

in  firu  tudieial  dielrlo 7flB 

tranifer  of.  to  iBOtb.r  tudee 36.  TTt 

reoewlnc  after  denial   7Te 

l«TC  to  withdraw  motion  for  judginent 7TI 

renewini  denied  motion  before  •BetheT  judfe  it  oonisnpt 718 

withdrawing  motion  for  judcment  without  leave  i*  coMempt..  TT8 

notice  of.  (o  tw  eight  day* 78tt 

in  N.  V.  chy  court Sim 

of  appiicwion  for  indament  on  frivolous  pleading* BXT 

order  lo  show  cause  Tetuinable  in  lest  (ban  elshi  dajw 7S0 

uking  deposition  for  use  on '. '. SBG 

.efermce  of  quesiioni  of  fact  arisinf  on 82T.  lOlS 

in  city  court  of  New  York 3172 

in  proceedings  besun  bj  state  writ 1D97 


taxation  of,   on   final  judimcnt 

proceedings  to  punish  for  caniempt  not  affected. . 
may  be  awarded  absolutely  or  to  abide  event 


excepted  from  jndicial   anpervl^on . . 


to  redreaa  municipal  » 

n'ifor'funds.'Mc.'.'of^! 


action  for  cutting  trees,  ete..  on  land*  qf  municipality...   leOT.  Ji 
costs  not  awarded  ngainsi.  unless  claim  presented  before  action.  S: 

tltiU  "to  ^for^ 
judgment  foreeloa 
'■  public  improven 


"„C 


parlies  to  other  actions  may  be  brought  in 

•tste  may  «ue  in  foreign  courts 

cause  of  action  transferred  to  and  vested  in  state. 

action  limited  to  ten  years 

disposiiion  of  proceeds  of  action 

petition  by  municipality,  etc.j  claiming  proceeds.. 

attorney-general  lo  bring  action 

to  be  brought  in  tiame  of  people 

132a 


MsDlc^lnii]  ConrtUp 

See  -BurMLO.  MuHl 

YlXK    MUHICIFAL    Q 

OP   IHI  ClTX  o»;  ■■ 


City  of; " 

f*L     COUKT 

S«,  also.  "  UmtMOWH  Pasties." 
n  iettnivnt  iomj  be  desigrulcd  by  ficlitknu  nam* 

akc  in  name  of  ^uroT  cured  by  judgment  on  verdict,  etc. . 
of  officer  cured  bjr  judgment  on  verdict,  etc..  .<. 


ockholder  defendant  in  action  ■■uniT  nockhold- 

.    1 

icr  of  unincorporated  auociatioa  dikca  not  atfect 
Y  of  other  member* 1 


diiobeyed  for 


by  indiiidual  ■ 
if  Infi 


of  iDfant  by  gua 
iniendcnt  of  bank*  to  ap|nx>ve  change  of  nan 


:Tini<ndem  of  lank*  to  approve  change  of  naneof  bank.  2411 


:  proposed  name  ddca  not 

2411 

2412 

petition  to  M  ventied 2412 

notice  of  afq>licalian  by  infant 241.1 

by  corporMian.  2413 

order  authonilng  change  2414 

to  be  entered  and  paper*  filed 2414 

publication 2414 

affidavit  of  publication  (o  be  bled  and  recorded 2419 

order  changins   name  □{  COTporttion  to  be  iiled   witb  Kcre- 

tary  of  atate   K414 

to  be  recorded  by  county  clerk 2414 

when  chanie  to  take  effect.., 2416 

saved,  ■ 24111 

pending  action*  or  proGcedingi  not  alTccted  by  change. ......  2416 

new  name  may  be  tubitiiuted  in  pending  action  or  proceeding.  2416 

county  clerk  lo  report  changei  to  Mate  officer* 2417 

change*  of  name  to  be  pubUihed  annually  in  Beuion  Uwt. . .  241T 

Katlonal  OuBrd. 

"office,  see'  ""ou^  ?v"Ianto."  "^         e     o   or     or  ei     mi  i  ary 

pay,  penuons.  rewards,  arms,  etc.  exempt  from  execution 130.1 

no  fee  for  administering  oath  lo  oRicer*. . ._ S289 

proof  of  exemption   '. .'  1082i  1128 

fr^m  iary''servLe  '".^7.. . . .'. .". .  -T.  .^"" 'wBot^wS,  112T 

proof  of  eiemntion   1082,  1128 

officer*  to  certify  to  Jury  commiuionet  in  Ne»-  York  person* 

performing  militai^  duty    1063 


L 


INDEX. 

ffatarallsatloa. 

N.  Y,  citT  court  cionot  luturaliic SIB 

cItTk's  feti  oo SSOe 

iimiution  of  adlon  for  pFiTOTiBl  injuries  resnliing  from SS3 

Anion  nn  causing  dmtk  >v. 

righl  of  action  conferred 1908 

wEq  may  raalnuin   1903 

limited  to  two  year. 1902 

for  whoie  beoeAt   1903 

"next  of  kin"  defined 18T0,  1W6 

interest  to  be  added  to  verdict  (ram  date  of  death 1904 

IfecftilKliIe  I>Btrauents. 

See  ■'  BiLi*  AKD  Noiii." 

action  upon  loM  instrument!    lOlT.  1918 


fair  report  of  pablle  proceedings  not  libelous lODT,  190S 

editors  and  reporters  exempt  trorii  Jury  service  in   New  York 

county 1081 

proof  of  exemption   1083 

in  court  of  claims 36S 

on  appeal   from  j  udcmcnl  of  court  of  claims 3Tn 

for  Mlure  to  file  decision  witbin  lime  limited. 1010 

on  appeal   from  judgment  by  default  of  juillce'B  court 3064 

in  ejectment  «  ofniht 1B2S.  1528 

second  nev  trial  in  discretion  of  court 1525,  1528 

on  judgment  by  default  1526,  1528 

not  of  right  in  action  to  determine  claim  lo  real  property 1048 

on  trial  of  specific  questions  by  jury  may  be  granted  as  to 

some  only  of  qoestions  tried 1003 

after  Jury   trial  of  proceedings  to  sell   decedent's   real  prop' 

eny  to  pa.  debt 2548 

in   New  Yoik  county  after  jury  trial  of  proceeding,  to  pro- 


II.  Motion 


final  judgment  not  stayed  by  motion 

appeal  from  order  lo  be .  heard  on  case  settled 

to  appellate   division    after    interlocutory   judgment    rcnden 

when  to  be  heard  and  decided  at  special  leriD ■  ■ 

of  feci  lo  be  made  to  trial  iudge  unless  dead,  etc 

for  error  of  rcfern'  in  finding  of  fact  or  law  (o  be  made 


INDEX. 
Mew  Trtal  —  CoBtf nor*. 

II.  UoTiOH  roi  —  Continued, 

for  new  hearini  after  trul  of  (pccific  questicnu  hr  referee. .  VKH 

how  anil  when  la  be  made 10(M 

lime  fur.  on  judgment  of  cjectmenl  by  defaDlI UU.  1S28 

when  fUfendanl  under  dlsabUilr  UBT.  lS2fl 

not  affected  by  taking  of  exceptioB 1006 

nay  be  heard  wilh  enceplions lOlin 

motions  to  be  heard  ai  special  term,  except,  etc 1003 

order   upon    nwiion   for   failure   to   file  decision   wllhio    time 

limited Iftio 

JDdgmenl  on  motion  to  appellate  division  in  first  inslance...  132T 
atipulation    for    iudnnent    absolute    on    affirmance    of    order 

srantlns,  in  N.  Y.  city  court 8101 

judgment  ab»iule  on  affirmance  by  N.  Y.  city  court  of  order 

arantinr  .   ,    ..■:..., SI»4 

exception*   beard    in   lint  initance   1^   appellate  division    on 

motion  for  new  trial Imm 

appeal  from  order  granlinR.  bringa  up  fudgaient  of  rewnal. .   IRI*) 

order  granting  or   refusing,  ii  appealable IWT 

cost*  on  motion   for,  on  case S2R1 

□pon    order    for    failare   to    S>e    dacision    within    time 
limited.    . lOlO 

evidence  on  new  trial  in  eieOamt.. ////////.'/.'.'.'.'.'.'.'.'..'.'.'.   l>Bn 

determine  claim  lo  TMt  property lOM 

nrnceedings  before  justice  after  appeal  from  judgment  by  de- 
fault   S065 

III.  C«LE. 

preparation  of.  see  "  Ca8«." 

caie  to  be  made  on  motlOD  for 097 

Dot  required  on  motion  for  surpHae  or  Irregularity 9Bfl 

on  motion  for,  before  judte  who  tried  action dlW 

IV.  Or    aiOHT    ON    ah-eal    raou     juiTlci    0»    riAct. 

demand  for  new  trial  in  appellate  court MS8 

offer  to  compromise  before  return... 8070 

award  o(  costs SOTO 

an^nl  ""rastT'o^  '..".'. .™!!'':  i!!;""  i!"'!! !!"  II!  ToW 

proeeedinga  in  appellate  court 30T1 

Mew  Y»r)i.  City  Coart  •/, 

See  "  City  Cot'aT  or  Naw  Voai." 
New  York,  CItr  of. 

JlJnally  f^'unla^fSR^'practiemg  i" ."'.  ^T". ...  '.'.'.'.'.'.'.'.'.'.'.'.'.       M 
aervice  of  aummons  on  city 131 


prefereitce  of  actions  by  or  (gainsl  city  or  health  c 

when  maps  and  survey)  on  file  in  departmenti  of, 

when  official  records  of  departmenls  of,  pteenmptive  evidence. .     OS.'. 

proof  of  exemption  MR; 

members  o(  police  and  fire  departments  exempt  from  jary  aer- 
viee 1C8I,  X12T 
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Kew  York,  Cllr  •!  — COKtlBtted. 

proof  of  exemption   1062.  1128 

nSccr*  la  *id  eomniHioDer  of  jnrOT* 1002 

1  to  proHCBU  prncfwKnga  M  enforce  Bna  of 


«  of  papers  ihronafa  branch  poit-officc  in SOT 


iaAge   may   be   cantioMed 


lsSt^r^^^E:;:E::;;:E. 

MB. 

TThen  official  record 

of  register,  elerk  an 

d  CO 

oirt.  pr 

•eumptive 

v«t  on   file  with  Kfiater 

cterk. 

tocTogate 

countT  cltrVttta 

f«>  of  conUabiM  ■ 
trial  furors  in,  see 

d  •Jenutr  iherifft  for 
JuaV  AND  Jvoott." 

itlendini  co 

If«w  ToTk  Maaldp*!  Comrtm, 


effect  of  provisions  upon  jorisdictian  and  proceedings. . 
actions  lo  foreclase  mectianics'   [iem  (n,  «r-  "  " 

"  MlCHAHtCS'    LlIKI." 

jurisdiction   of   iumnary  proceedings  to   recover  pogscadon    of 


of  o 


appeal  tt 
judgmea 


3SCW  , 

3201)  i 

3211  it 

3B1S  1 

nil  > 
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oMt)  tm  sppt*l  to.iupTcinc  courl 3S13 

in  aqlion  by  worliinc  wwim 3222 

excculion  againsl  persan  on  judgment  for  wafei. .!!!!!!'.!"! !   3221 

'"lor  of"  rrtf '^rop^x"!'^^ "f. . . .  ."?!T" .  !?^  2a» 

"or  "rial.    '"!""'"!'.  .^'.  .!!  .'.'!^  ,."...'!*'!..."...  " ",",  .    224« 

Mext  Friend. 

Ktion  by.  lo  annul  mirriagf  of  lunatic  or  infant..   1T44.  1748,  1I6S 

petition  by,  for  change  of  nsme  of  infant MIO 

Kexl   ol  KiB. 

See.   also,   "  Dicidents'   Estatu;  "   "  EucuTOU  and  Ah- 

defined.  1870,  IMS 

in  surrogate's  practice SS14 

action  bv.  against  administrator  for  diatributivc  ihan 1819 

■■  DtCEDSKl's      Esi*T»»,      V'l;  " 


..._  .._...  jf  kin  of  deceased  h ..   

of  kio  of  decedent    ;_.,_. ;..._. ..^..._  2732 

'■  CaEDiroRs'  AciiOKS,  jl." 
ma.KBn  CosBtT. 

Jail  liberties  for 146 

NoB-KnldvBta. 

jurisdiction  of  actions  by,  agiinii  foreign  torporationa 1790 

dents ''..'..'.,.".!'..." ?^.I".?.'...  2m-24TS 

who  deemed  residents  for  purpose  of  jurisdiction  of  N.  Y.  city 

court 8160 

limiUtion  of  actions  against,  on  demand  barred  at  dormul S80 

summons  (gainst,  in  city  court  of  New  York SIBS 

BCTTlceor  summons  on.  by  publication,  etc 438.  430 

of  papers  on  clerk  for 800 

of  notice  of  ale  under  foreclosure  by  idret^sement 2380 

of   surrogate's  citation  by  publication 2522 

verification   of  pleadinRS  by B2B 

order  of  arrest  on  complaint  demanding  performance  of  act 550 

in  justice's  court 28W 

attachment  in  actions  against ■. .  630 

in  justice's  court    2800 

when  judgment  enforceable  onlj  against  attached  prow"*  -  '^07 
proof,    cause    of    action    against,  on  ipplieation   for 


by    default. 


may  he  required  to  give  security  for  costs 

not  to  be  appointed  receiTCr  of  judgment  diebtor 

eiecutnrs    objected    to    for    non-residence   may    be   required    t 

provisions  as  to  testamentary  trustees  apply  to- 

appoincment  of  guardian  for  infant. 

surrogate  to  transmit  will,  etc.,  of.  to  secretary  of  state 

ITOB«1llt. 


not  permitted  after  cause  submitted  li 


INDBX. 

Notary  Pabilo. 

ceriiGcvIv  of  pTvtcDEuttDt  or  prot«t  pmumptive  tvidtnst^ . 
eScct  of  aftidivit  deaying  /eccipl  of  notic- 
in  caic  of  dolh.  tit.,  ariginal  proCcn  p 
dinund. 


lime  of  Alina    OT7 

to  tw  entered  on  calendar i BT7 

notice  ot  PeadcBcr  »t  Actlaa. 

nolice  of  levy  on  real  property  to  be  recorded  and  indexed  as. .  1202 

of  proceeding!  to  conJemn  laad 3SS1 

of  action   againit   executor,  etc.,   on   claim  enforceable  out   of 

decedent'-a  realty 2TGI 

by  plaintiff WTO 

conttntt  of  notice  16T0 

may  be  liled  before  summons  served ISTO 

effect  of lOTl 

to  be  recorded  and  indexed 1972 

by  defendant 1879 

when  cancelled 1671 

bow  cancelled.  tt(74 

canccllaCioD  on  aecmiiy  in  creditor'!  action t6TJ 

for  lack  of  undertakiigi  to  >u>pend  sale  pending  appeal 

from  refusal  ot  speclAc  performance 132ft 

fees  for  recording  and  in<lexing 3304 

judcment  relates  to  filing,  in  ejecImeoE 1526 

in  a'tioVto  determine'  iiaiiii  'to  «ii  property.'  'iWS,  i«M 

in  foiMloiurc  when    to  be  filed 1631 

conveyance  on  sale  reUIei  to 1632 

Kalloe  ot  Trial. 


be  noticed  for  adjou 


when  lerved  by  ir 

on  amendmenl.  etc.,  court  may  dispenK  with  n 
for  what  day  notice  may  be  iiiven  in  N.  Y.  eii 


»  ot.  in  /  Y,  city  court .1162 

when  hearing  before  referee 1018 

security  for  costs  not  required  when  pliistid  an  infant...  46»,  3268 

action   for,  when  maintainable. ....,-..--,-  <--.-............  -  1660 
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reference.  Me.,  to  (iKeitain  lighti  and  inwre«i» IGT.T 

neccsMry  parlies  to  be  brought  in I6!>T 

deduction  oE  dauuges  Icom  defendaDt's  sbare IK>8 

partcer  of  defendant  ouy  apply  foi  diachargs  of  attachinent Rft^ 

•pplication  for  leleiie  of  pioperty  from  levy  againat  partner...  1413 

l«fy  of  ueculion  on  iotertat  of  partner  previously  attached 1413 

parliMr  cannot  •eparatelji  eompouad  partnersbip  debt  before  dis- 

non-jf^nder  or  oiiijoinder  of  defendants  in  lelion  against  Grm 

(Dgand  in  tranaportation   IMB 

filing  itatement  of  namea  of  p:  


execution  of  caiueat  lo  diubarge  of  insolvent  debtor KIDS 

Pa  teat*. 

See.  alio,  "  Lettus  PAtiMr." 

■utheDtkiled  copy  ol  forelgii  patent  admissible  in  evident,..  9S6 

prMUmplion  of  payment  of  judgment 378 

partial,  avoids  presumption  of  satisfaclion   of  Judgment ST6 

ParnvBt  Iota  Court. 

duchai«es  drpmitoi  from  liability 743 

compiTaller  to  sunerviie  adminfMration  of  fnnds 744 

money  to  be  paid  lo  county  treasurer 74n 


.  directiw.  ._  _ 

designation  of  banks  of  deposit 

title  to  securiiiei    ! ! !  I  i  I !  1 ! !  I 

tranimission  of  title  to  Miccessnr  in  offic 
payments  to  be  made  only  on  certified  c 

euatodian'i  book<i  of  annunt 

annual  report  of  custodian   .-.,......- 

tnfoTctincnt  of  Juf^inent  directing 

leave  to  sue  on  county  treasurer's 'bond 

noney  on  order  of  court 

how  made  in  city  court  of  New  York. . 


on  tender  after  suit 733 

notice  of  depoilt TSi 

is  panitioD,  on  tale  free  from  debtt  o(  dcceued  owner 1538 

to  aaiisly   liens  oa  ghares 1583 

appUcaiioD  by  lienor  for  ■aoaej' ISM 

paymenl  and  Mtiafaetion  of  liens  on  lands  sold 1B6S 

forecloaure  by  action;  lurplus  moneys 1633 

of  amount  due  and  costs  on  dismissal 1634 

after  judgment  lo  stay  proceedinta 1635 

foreclosure  by  advertisement;  surpla*  on  sale 240* 

petition  of  claimant   240S 

notice  of  application   2106 

when  and  to  wbom  applicalion  to  be  made 2406 

order  for  distribution   >^ 24OT 

feference  of  application   240T 

when    letters    issued    on    decedent's    eatMa    within    (out 
years. 2408 

in  •urrogMe's  court,  to  b*  made  lo  eoanty  Weaaurer 2537 

control  of  surrogate  o*er 2537 

■  docketing  decree  directing  , , - . . .  2fi53 

amount  of  debt  not  due  when  accoum  aeHled 2T46 

of   legacy   or   distributive  «h»r«  of  iafutt      " 


leadings  of  real  property  aoM  to  p»y  dtceitettt'a  deWs.  XT69.  2780 
surplus  money  on   forei'       "        ''■  *      '     "  '    ■ 


2T46 

~.^  ™  K-j  -.«-^".  .  -^-...  "«• 

>reelMUi«  within    four   years  n 

Bulni  IHiera 2T98 

how  dtnributed.  2TB9 

aa  security    for  cancellation  of  notice  of   Ui  Mtdeu  in   ered- 

itor-i  action 1874 

In  action  to  foreclose  mechanic's  lien 3413 

■gea.  nie-21)8 

cxrmpenMtion  awarded  in  emidcmnation  proceedint SSTt 

PaaMtr- 

I.  Whin   iKcDnan. 

not  incurred  by  act  confoming  to  decision  of  appellate  di- 
vision before  reversal 1961 

(or  disobedience  to  subp<rna 8B3,     869 

to  notice  of  commissioners  of  jnrots  of  New  York  to 

testify  to  liability  to  jury  service 1088 

for  omiauon  of  clerk  of  enrt  io  Mew  Yart  to  ceadfr  (■»« 
to  personally  serrc  oaJoHly  of  paimi 1107 

\orh"  .  .  °. . .'?.?' . . .  .^ °.  .iTT!?, "  1121 

by  juror  for  taking  gift  at  bribe 1193 

(or  bribing  or  mating  gift  M  juror... 1194 

for  taking  illegal  fees  8283 

by  attorney  for  deceit;  treble  damages ' 70 

for  wilfully  delaying  acHon;  treble  damuM 71 

for  lending   name 73 

(or  i^eglict  of  clerk  to  docket  jndgmeat 1348 

by  coonty  clerk  for  not  recording  order  appatntiDfl  raeeiw.  2470 

by  ahcrif!  lor  irregularity  in  ulc  of  realty  «•  oeaotian. 14M 

for  wrong  delivery  of  chattel  takoi  io   raftrvh 1707 

for  illegal  aate  of  liquon  in  jail 13K 

for  removins  notice  of  sale 13SS,  SITS,  9030 

far  false  oalb  of  creditor  of  insolvent  debtor glKg 

for  wrong  delivery  of  chattel  replevied  in  jnstiee'a  ceiKt. . . ,  SSSS 
for  refusal  to  discharge  debtor  taken  in  execBtioB  m  )aatlce*i 

judgment SOU 

for  suffering  animals  lo  stray,  m  "  Si«*r»."  

to  owner  for  wilfully  setting  animal  at  large 0DBO 
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for  rctujinn  lo  issue  Hrit  to  inouire  into  ditcnlion . . . .  HOHO 

tor  diHbeying  oidfr  for  diichargc   a>49 

for  fll«g»lly  [ecoininillini  diKharged  prboner 2051 

for    ra^uring   copf    of    warrani  

n.   ACTIOHI   TOt, 

L  Ctami  frsOM^ffiu. 

Umilktian  of  aclion  for  peniltjr  to  pmoa  tgsricvrd 883 

(oc  pcnattie*  to  the  state 381 

where  aair  perwn  may  me 3ST 

fur  pMMHica  agiinat  directora  and  atockboldtra  of 

baoks  HMl  moneyed  corporaiion*  3M 

imndnof  ghuu  under  hshtrin,  fame  and  foreri  law...  4M 

oriet  at  arnat  in  action  to  Tecovcr M9 

MaU*  wbet*  «Maa  arose 963 

plaea  of  trial  of  ullona  for  ollencet  eonunltted  on  lakes. 

ot.  aOitmB    for  pezultiefl   for  Ireapassci   on    fomt 

pceaaive.  963 

cflllcdioD    of     penalty    in     forfeited     rccogniiance,     >K 

'■  RVCOGHIIAHCII." 

br  oKcera  of  count*,  town,  ete.,  to  recover  Matutorv. . .   19Z0 
1928 

bamd  br  payment  of  fine  in  mandamul 2090 

coata  wben  recover)'  by  itate  ii  leaa  than  fM 3128 

iuriadictlon.  oS.  )uatj«  over  aclioni  Cot 2833 

order  of  urot  in  juiticr'a  court 3895 

indoracmml  upon  Execution  on  ioMke'l  judgmenl 3020 

conABsment  on  execntion  against  peraon  on  judgment  for.  30S3 

Jntiadiction  of  New  York  municipal  coiuM 321S 

of   Albany   city  court 3223 

of  Iriv  fuatice'i  eourt 3223 

9.  Adhm  by  itatt  far. 

by  atttnuer-genenl  or  dlRiHct  attorney 1M2 

tabe  bnnigM  (n  name  oltWDple 19M 

concurrent  juriadiction  of  anpreme  and  iuatice'i  courts. .  1902 

reUrcBce  to  atatuU  to  be  iadoricL . 

recavei7  when   itatute  impose)  amoani   not   exceeding 


8.  AcXitn  ^y  fnvalt  tttton  (or. 

ptnoa  tpedally  aggrieved  may  we. . . 


.       .,  jrved  by 

cannot  be  counKrinanded   '.'.'.'.'.'.'.*.'.!!!! 

tdcmc*  to  Matute  to  be  iodoraed  on  iHinmooa 

I    penally    not   (nKCedii 


ncotety    where    statuta    impoaea    penalty    not   vxceeding 
•pecMad  turn 1898 
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falMlX  totiftiiis  >t  trial  of  claim  of  third  pulT  to  prepwty 

seiied 108 

filH  interpretation  by  Interpreter  o{  dtv  court  of  New  York.  , .     331 

■wfsring  (alaely  in  any  form  is 801 

false  iwearinB  u  lo  qualifications,  etc,  of  juron  jn  New  York 
county USB 

PerpetnatloB  of  Tcatlaaaajr. 

Set  "  DwoHTIOHl;  "  "  EvlDBMCI,  VIL" 
FeraoBal  Injarr- 

defined SSU 

no  *p;ieal  to  court  of  uppttlt  from  unanimoui  affirmance 191 

limitation  of  actiong  for  damaoes S82 

for  personal  injury  resuTtiiig  fion  Dcsliscnce 383 

pleadiiig  matter  in  mitigation  of  damagOt B08 

proof  in  mitigation  of  damage* 636 

otder  of  uTcii  in  action  for S4II 

irarraot  of  attachment  in  actioni  for ASd 

tender  after  luit  in  action  for T31 

no  abalenwDt  by  death  after  verdict ;     TS4 

physical  eiaminalion  of  plalatiff SIS 

deposition  of  Iwipital  phyilcianf  ia  *ctiDn  for..... 838 

claim  for  damagei  not  BKngnable 10)0 

jurisdiction  of  Justice  of  actions  for 288Z 

order  of  arrest  in  sciion  in  justice's  court 2R0n 

aueisment  of  damage*  on  application  foe  judgment  bj  defanll..  121B 
1210 

PeraoiiBl  Prop«rtr< 

"injury  to  property"  defined   8343 

term  defined  in  surraEate's  prw^ce SS14 

Bgainit  enecutors,  etc.,  for  t^ing  or  iniarina 363 

joinder  of  causes  oF  action  for  Injurtei  to 1B4 

order  of  BireM  in  action  for  dsmasH  to US 

warrant  of  altacbment  in  action  in  jualice'i  court  for  injury  to.  20W 

Fli«.nn«clala. 

exempt   from  jury  lervjce 1030,  1081.  112T 

proof  of  exemption ICSl.  U28 

PbratcBl  Esuml nation. 

of  plaintiff  in  action  for  personal  Injurte* STS 

Phr'lclana. 

appointment  of.   for  jaUs 120 

order  of  arrest  in  action  for  malpractice..,. M9 

not  to  disclose  ]irofci.slonal   inCormalion 834.  833 

may  Icslliy  when  validity  of  will  SI  iaiue 830 

testimony  of  hosiiilal   pli^iician  in  action  for  pcracuMl  injuric* 

to  be  taken  tiy  ilepoiition 836 

reference  lo  take  depusilion  of  hospital  physician 830 

order  for  iiibpicnn  tn  hn.<|rit-J  physician 834 

service  of  suhpcena  on  houiital  phyaiciui 830 

exemption   from  jury  service 1030,  1081.  112T 

proof  of  exemption 1082.  1188 

misdemeanor  to  give  false  certificate  to  jnror  in  New  York 1120 

false  certificate  to  juror  in  Kings  coualy  a  misdemeanor 1161 

professional   instruments,  furniture  and  library  of  bouschotder 

exempt  from  execution    13U 
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PltotB. 

preference  of  actlans  igiinst  coimniisionen  of,  in  dly  of  New 


empi  Ira, 


.  1081,  113T 


PlatBtlS. 

See  "  ArpiAKAHCi;  "  "  Ihfahts;  "  "  Pakties," 

See   "Amwii;"    "  Comflaikt;  "    "  Diutiuux;  "    "  IUilt;  " 


I  ^(IJah  laDguage 


pleading)  nuy  be  ordirnl  to  be  defttoyed.  ■ 


_^ , 4  It  figurei 2a 

application  of  (cneral  provisions GIS 

libcrallji  conatrtied. SIS 

to  be  mibKribed -. ,  G20 

in  n*H«e  cauwi  in  ^.  V.  city  court  nay  be  oral  or  writUn.  3180 

tjiae  of  service  KM 

in  dlr  coun  of  New  Yorli S168 

Tcliet  between  co-defendants G21 

niirt™™y  order  bitirof  pirticuX^i. '.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.' '.'.'.'.'.  Kl 

f rivoloui,—  iudgment  on 5S7 

Dolice  DfniMiDO  oo,  in  N.  Y.  ciij-  court ai«l 

iham  defencet  to  be  Mricken  out (>3S 

notice  of  motion  on,  in  N.  Y.  eitr  court 3161 


If  order  of  armt  iiiued.  piaii 

fraudulent  misupropriation.   . - ...-,..-. 

allesalion  of  fraud  muit  be  pravtd,  Khen  order  of  arrest 

■upplyinff  io&c  pleadifwa (.., 

relief  from  default   

strUiing  out.  for  disobedience  of  order  to  disco<er  books.  < 
lor 


copT  to  be  furnished  to  court  or  rcFerec  on  trial 081.  lOlS 

to  he  inserted  in   judgment-rail 1231 

notice  of  motions  on,  in  K.  Y.  city  court 31«1 

IT.  VuirTED  FLUDiHGS.     See.  also,  "  Vutticatioh," 

when  veriBcBlion  required ,     SZS 

^IT"  .  .""'  ..."!".. '. .??. . .  "™.  '.  f?. .  ™.'f"  . ."  .  '.™'"  524 
denial   of   knowledlie   or  informilion   deemed   illegalio^    thai 

person  verifTino-  has  none   .-...- .^24 

denials  and  alleEations  must  he  slated  to  be  made  by  parly. '  I>21 
term  "  affidavit ''  includes  verified  pleadint 3343 

III.    VutAMCL 

when  material 530 

proof  of  prejudice  necessary 639 

amendment  discretionary • S39 

Immaterial  variances oiO 

distinguished  from  failure  of  proof ....,,.,,,....  Ml 
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auMnded  pluding  to  be  icrved ,,...,.. 

effect  of  i»ilufe  to  aiuwer  or  demur  lo  amended  pie 
■niitike*  In  name*,  aums  sf  oionejr,  datea  and  deicri 

property  cured  by  jndgmeot  Ml  verdict,  etc 

omiBBkin  of  neceutry  avermeDt  cured  by  judgment. 

mupluding   or   iniqfficieacy  c^ired   by   iudgmeDt  oa 


t  (hit  ection  retain  plate  on  eilendar 723 

ot  party  on  deatb  or  tranifer  of  iDtereal 760 

time   lor  makiTig  supplemental  complaint  on 


in  action  for  vaite  after  ;udsment  of  partition.  ■ 

demurrer  to  complaint  for  misjoinder  of  clusea. 

causes  to  be  separately  stated  in  complaint 

•hen  action  relates  to  teal  property 


y  people  afainn  Mme  defendant.. 


s  precedent. 

KiHruraent  for  payment  of  money 

in  nitisation  of  damaRci 

plea  ot   justification   in  libel   and   ilander   don  not  bar  < 


;aiiijf  eiemtori  and  BdminUtratan. 

fita  served  or  first  appearins  to  answer  complaint 1817 

■eparate  answers  by.  oniy  allowed  by  directioo  of  court. .  1617 

tack  of  assets  not  to  be  pleaded  in  action  agaiuU 1S24 

txecuior.  etc..  not  peisonally  liable  for   debt  for   falsity 

of  pleading 18*1 

allegation  of  incorporation  in  complaint ,. .  177S 

*hen  corporate  eaiitence  put  in  usue  by JT78 

waiver  of  misnomer  by  failure  to  allege  in  answer 1777 

extension  of  time  (o  answer  or  demur  in  action  <m  Ull 

or  note ITTi 

orAit  for  trial  to  be  tenred  with  answer  in  action  on  trill 
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VIII.  In  SPECIFIC  ACIIDH8  —  Conllnucd. 

dcKiiption  cf  Und<    ....'. 1801 

dCKiiption  of  property  in  compUint 1608 

complaint  10  ttt  fortb  name  of  tautbuid 1608 

•omiBonnl  in  pmioua  luit  ]&3S 

»n.wer. 1&B» 


■ppliaitiDn  of  dcf Binatorj  worib S8B 

pica  of  justifiatian  docs  not  bar  evidence  in  milintlan. .     BBS 
ID  «[aiideT  special  damages  need  not  be  ilJeced  vbcn  un- 
dustity  imputed  to  wmu 1908 

oral  pleadina*. 3060 

rules  of,  applicable  to  ■llernMivB  writ  and  return.  2VT0,  SOTT 

aoao 

joinder  of  gnevuwe*  in  alternative  naodamua 2076 

Malrinmxial  actiein. 

couDlerctaim  in  action  for  divDice  or  separation ITTO 

requisites  of  complaint  in  action  for  iqiaralion 1764 

Partiticn. 


•mplaini 1543 

complaint  to  stale  interests  of  parties 1543 

uiwer  may  controvert  inlerett  of  plaintiff 154S 

statement  of  defendant's  tnierest  in  cooplaiBt.. ..  IMS 

claim  of  title  of  co-defendant 1543 

Frokibilion. 

not  allowed.  3060 

Riplivin. 

joinder  of  causes    MM 

stating  title.   .■ 1T» 

■llegaiian  o(  wrongful  taking  in  comphtint 1T21 

□f  wcgngful  detention  in  complaint 1T21 

uuwer  may  set  up  title  in  third  person 1T28 

allegation    in    answer    of  possession    of    land    on    vhich 

chattel  was  distrained  doing  daiNge 1724 

Ta  dtterminc  claim  is  ml  ptoferly, 

allegations  of  complaint   168»    | 


written  and  verified  pleading  may  be  requited 

by  whom  verified 

fsrin  of  verification   2BM 

IMS 


INDBX. 


plca.<lBa  —  ConHnaeA. 
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ring  forth  account '.','.'.'..',".'.'.'.'.'..'..'.'.'.'.'.'..'.'.'.".'.'.'.' '.'.'.'"!  2W1 
initriuneni  far  payment  of  moDer SMI 


uncTidment  on  dcciHon  of  demurrer ZOltS 

bill  of  paniculari   2B4S 

IniRialerUI  variance  to  be  diucgarded 3943 

amendmenti W44 

counten:laiini. 2Mn 

of  party  auing  or  sued  in  repreienUttvc  capacity SMS 

when  neglmt  to  plead  counlereUini  bars  action 2WT,  S»48 

iudgmenl  upon  counterclaim   2M9 

answer  of  title  to  real  property 29(H 

interest  of  pledgor  may  be  told  on  execution 1412 


exempt  from  jury  service  in  New  York  city 1081.  IIST 

proof  of  exemption    1062,  1128 

FMtr. 
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'  overseer  or  superintendent  may  apply  for  appointment  of  com- 

'  fine  for  contempt  in  justice's  court  to  be'  paid  io  overseer 28T9 

""^IwHy.  "^  !"'."*".'.  '.!'.'. . ".  ff?f.  '" . ."  .'"  .'™^  ."'"'... !!  8083 
naymcnt  to  overseer,  etc.,  of  penalties  for  aufferiog  aaimala  to 
ilcay.  80B8 

Poor  Person*. 

who  are 468,     4W 

conlenli  of  order  granlini  leave  to  sut  ta'.'.'.'. .'.'.'.'.'.'.'.'.'.'.'.'..'.'.  460 

not  lUble  fo.  costs  or  fees 4fll 

action  not  stayed  for  non-payment  of  costs  of  former  action...  4« 

annulling  leave  for  misconduct  or  delay. 4fltt 

defendant  may  apply  to  defend  as 4Ct 

'^,  petition  by  defendant  (or  leave 4M 

proceedings  on  defendant's  petition  for  leave UK 

#  costs  in  favor  of,  to  lie  paid  to  attorney 4CT 

r  security  for  costs  not  required  when  plaintilF  an  infant 4flB,  8208 

LPapDlBdon. 


'  in  f»ct J280 

■I  ipHlifying  may  cxcrciK  power  of  lale,  etc 2013 

PvF  (erred  Canaes. 


cliini  of  preference  in  note  uf  isiue 

order  ^r  preference  not  .Bppefllable 

causes  [irEterrcd  by  general  ™lea  of  pracl 
by  special  ordef  of  courl 


to  revoke  protratc  of  willi 

mandamus  or  prohibiiinii 
marine  eatiwa  <R  N.  Y.  c 


S  tlaims 
n  for  public 


«ppea1s  itivolvinft  title  to  olfict 
from  court  of  claims. . . 


„..  of  aurrogal. 
if  appeals  from 


pellate  division.  . 


eaiement   for  encroaching  wall  created  by  lapse  of  two  rears 

without  action 1409 

■nmpttonn. 

possession  presumed  fromlcHil  title 3flfi 

occupation  pre?iumerl  to  be  ur.lcr  legal  title 3tM 

continuance  <•!  relotiim  of  landlord  and  tenant 3TX 

satisfaction  of  judBmenl .ITH 

pleading  presumed  payment  of  iadgment 378 

i!Mr 
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Kil  prciumpttye  cvldenct  of  coniideration S40 

of  death  of  unknown  heirs,  when  moner  paid  into  court 811 

of  duth  from  eooiinutd  (bsence Wl 

of  Jurisdiction  of  aurrogatt 2473 

Prtntera. 

■fiidBvit  of  piibliotion  of  summon*  444 

of  noticci.  etc MB 

fees  of   881T 

ure  of  property  of  person  conRiied  for  crime,  *M  "  Ckiita  imp 

from  »rrest,  »«  "A»»ht." 

privilcBed  communicBlioni,  see  "  Eyitihci;  "  "  WirmssiS. 

of  heirship,  s«  "  HlIM." 

of  wins,  see  ■'  Witts." 

power  of  court  of  reeord  to  make  new  proeess T 

(buse  of.  ■  civil  contempt 14 

must  be  in  n»nie  of  people 22 

in  English  l»ngu»ge 22 

tested  in  name  of  judge 23 

when  returnable 28 

must  be  filed  with  return  thereto 23 

subscribed  or  indorsed  with  name  of  officer  or  Mtotner-.  24 

order  of  court  required  for  unendmtitt TJH 

execution  is  13H 

Pro  clB/uatloii. 

bf  foreign  executive,  how  proved 042 

Prohlliltlaii. 

■  itile  writ   1991 

for  general  provisions,  see  "Warn." 

■llernative  or  ahsolule  2001 

writ  of  consultation  abolished 2100 


coils  not^  exceeding  ffiO  •nd  di^reementi  to  h« 

final  order  to  be  reviewed  only  I 
stay  of  execution  pending  appeal 


.  2100 
'ed  only  by  appeal 2101 

".   2102 

.  2i<n 


1.  Altuwative  waiT. 

on  what  proofs  granted   . 


only  at  special  term  except  where  otberwiae  allowed.  2002 

pelfate  division  may  grant am 

ve  writ  must  issue  first aOM 


vlien  to  be  made  returnable 

. -  method  of  service  '--,-.,-.-...*,,,..,..*,-.,., 


adoption  o 


iLency  of  papers  may  be  taken  in  return. . 


INDBX. 
ProMbltloB  —  Conflaaed. 

I.' ALTmHitTirx  wtrr  —  Continued. 

pkidingB  ate  not  allowed    209B 

may  be  diipOKd  of  without  further  notice  at  term  where  writ 

il  relurnable.    2099 

notice  of  hearing  for  luhjequent  terms  SOMI 


>id 
II.  Absolu: 


_._jI  of  questions  of  ficl  by  lory 209B 

Snal  order 2KW 


.  2004 

.  aioo 


notion  lo  quuti  or  Kt  aridE 209T 

Pranlaavrr  Notes. 

See  "  Bhx>  and  Notm;  "  "  Ijiooiiailb  iNmuuiHn." 

defined 718 

ProTlBloanl  Remedlca. 

See,  also,  "  Aaaui;  "   "  AmcaMiKTi  "   "  Imjunciioh;  " 
BicEiruL" 

DOl  impaired  by  removal  of  aclion  from  county  court 840 

give*  jurisdiction  of  sclion 418 

ool  aSecled  by  supplemental  pleading 544 

order  to  deposit  oi  deliver  propectj' TIT 

sheriff  may  take  proiierty  for  deposit  or  delivery T18 

when  arrest,  injunclisu  and  attachment  not  to   be  granted  to-  \ 

gether Tl» 

on  counterclaim 720 

appellate  division  may  Knot,  when  applied  for   without   notice 
and  refused  below.  1348 

sccuriiy"not  ^quiTTd  in  action  by  stale,  manJcipaRq^  etc '.  1000 

tiahitiiy  of  slate,  municipality  or  officer  for  damages  earned  by.  IBOO 

Fnblle  AdulDlatTnlor. 

when  to  be  cited  on  probate  of  will 261« 


waste ■■■■, -" 280B 

powers  of  county  treasurer 9SIB 

uunty  treasurer  to  return  inventory 20e& 

when  county  treasurer  of  Richmond  counly  may  scl 2R66 

bond  of  county  treasurer 2060 

Isauance  of  temporary  letten  to  county  treasurer. 26G0 

Issuance  of  letters  to  person  entitled  after  tempaisry  administra- 
tion to  county   treasurer 2886 

Issuance  of  full  letters  of  adrnini^ralioo  to  county  treasurer...  2066 

when  aulhoHly  of  county  treasurer  suncrseded 2667 

powers  and  proceedinns  of  county  treasurer  as 20<W 


15 


_,. -.t  of.  for  county  of  Kings 

when  letters  to  public  administrator  for  lUogs  coooty  ti 


rBkllOtlOB. 


o(  notice  of  d«:r«  revoking  probate  tif 
of  ■dvcnSs^tnl  for  elalms  asaintt  tl 
of  ■ummoTU  in  action  in  N.  VT  city  C( 
appltntiOQ  for  judpnent  bj  default  wl 

FabMe  Panda. 


n  by  tjucpsyer  to  pi 

»HorneypMieraJ  i 

may  be  brougbt  In  forngn  courti {9Tt 

tille  vettj  in  people  on  commencement 1972 

limiliHon 1973 

dispoiilion  of  proceeds. 19T1 

application  by  munlcipalitr.  etc,  for lOTB 


ttapcBii  CoBrnty, 


writ  abolished 

pTocerdrngi  by  information  in  nature  of,  abotiahed,. 


to  trv  right  to  e 
lo  try  right  of  S: 


fiW.",: 


mDBX. 

(!■•  WuTvm.nta  —  CanflnBed. 

rtUtoi  to  give  Kcurity  for  ont^  etc.. 
cosqwiuatuiB  vf  ttti)rney.cHicru  wbcr 
r^ht  of  cUimut  to  office  may  be  trieci  m  acoon  aegyiin  acniai 

order  for  arreBt  of  penoo  Qaurpins  ofGoe.  -.-..<....... 

triable  of   right  by  jury 

claimant  lo  asBuine  office  afCer  judgment  in  hii  favor 

to  deound  books  and  papera  after  judgment  in  hit  lavor. 

pTtKeedidga  to  obtain  bocke  — ■" 

--'--■  -  -■-'-  -r  booki,  eti 


refusal  ti 

aU  elaimanta  ti 
judgment  a^i 


n  be  jo<Bed-  ■ 


fine  BUT  be  imposed  upon  Diurper  by  iadgmettt.. 
to  be  docketed    


jurisdiction  of 

exempt  from  jury  se 
cooductor    and    engi 

t  junic(/«'caurt.. 

1062. 

S41 

Judgment  force 
certain  employn 

iupei^iendent. 

-en  for  public  use.. 
on  railroad  propert 

wers'wropVfron: 

SIS 

1080 

^£Fr 

"^ali^l'of  "aie.".".'." 

ii'iiia^'.'.'.'.'.'.'.'. 

2420 

:[nga  of  court  may  be  prlnrte... 


" diitinct  parcel  "  defined. ....<•.•.....,.....,,,. 

" tm_proTcment "  defined  .  »  4.,..,.,,.,,.*,.,,..,i, ,,,,.,, 

"injury  to  properly"  defined   

"inheritance"  defined   in  aurrogate'a  practic* 

proceeds  of  aatc  of  really  of  iafant  or  ineonpctent  deemed 

real  property.  

questions  of  title  excepted  from  luriwllctton  of  juatice's  court. 
ouMcr  of  Jurisdiction  in  juatice's  conTt  on  aotwer  to  tide  of 


SKI  4 
3308 
>308 

3343 
2398 

sei4 


INStEX. 

Real  PropertT  —  C»B(l>n*a. 

I.  GiHEijkL  ptovisroHB  —  CoffliaBcd. 


Judicial  Mhn.  ate  "  Saib  of  Rul  Pwrmnr." 

procwdtfifB  10  kII,  e(I.,  |)TOpert»  •(  infmnt.  incoinpMent.  or 

conwrBlion.  see  "  Sal«  of  Rkkl  Pbowitt." 
liens  nit,  we  "  Lieiis." 

limitation  ot  BCfirma  tor ' 362^5 

Ktion  to  establish,  etc.,  Ifen,  trlsHe  In  tnonty  wbcrc  property 

■itnated WB 

r«l«l>ng   te  propertr   witboat   tba  Mate,  tiuUe  where 

psrly  resides    082 

service     of    suniiixnis    b<r     (luMicMton    in     anions     aifectiiii 

title   ; 4S8,     tXt 

joinder  of  causes  of  action  relating  to 4M.  IRNT 

filinR  of  notice  of  sttaclnnent ItVt 

cancelhnlan  of  nntrcc  atiai^iinR Til 

mistilie  In  description  cured  hj  ludpneni  on  iwrdtet,  ele. . ..     721 

action  to  compel  roni'eTanee  br  infant  or  Ineomnetent IMH 

jndEmenl SUT 

■rluttation,  claim  iu  fee  or  for  Ufa  not  niblcct  of Z305 


s  to  piriiiion  msT  be^sab}^  ctf.  J 


f  be  vvbject  o 

Bdmeasnrenimi  ot  oawct  »«t  be  labitct  of SSCR 

power  of  receiver  to  hold 71« 

sale  of,  hy  sheriiT  on  eneculion  after  aumiianiii.. TM 

sheriff  may  convey,  by  order  of  eourt 718 

kDw  Hdd  punuant  to  direcHan  of  jitdgBeal 1343 

lecurity  by  referee  appointed  to  sell  real  property 1248 


II.  Action  to  neiEiMins  claim  to, 

provisions  apply  to  corporations  and  awocUlioDS ISSO 


ir  judgment ,.-,....,,,- ^ ,,.-.-  163& 


e  property  •huBtcd , . 
I  proof  that     ■      ■*" 


dismissal  with  cosia  on  proof  that  plaintiff  not  in  poneaaion. .  1810 

defendant  may  plead  title,  etc.,  and  uh  affirmative  relief 1541 

procedure  when  defendant  pleads  tide,  intereal  or  lien Utt 

(udgmenl  for  defendant  on  ciaim  in  menim  or  wouiBder,.  1M3 
eieruiion  on  judirnienl  for  defendant  on  claim  ia  re<rer«ion  or 

remainder ISO 

judamem    awarding    defendant    poasession    and    damages    for 

Ahhoiding. TT 1«44 

judgmiDt   far  plunliff    IMS 

effect  of  judniieflt   1046 

new  trial  ool  of  tight. .  ■— * 


ibiUty. '. ', 


new  trial  when  parly  under  dinbiUl 

when  evidence  tm  firit  adD^talhle  on  ncn  uiu 11m 

perpetuating  evidence  and  proofs  in .' VUft 

claim  of  dower,  action  to  determine IMT 

prayer  for  admeasurement  1048 

denial  of  defendants  daim   and  demaitd  Oft  ibe  be 

barred Ifl48 

action  (o  determine  validitv  of  will  of  real  pr»pcrtr 1888 

additional  allowance  to  plaintiff... S2sa,  8SM 

cDQipulatioa  of  additional    sDowance 52S>  . 


IKDBX. 
Seal  PT*vertr  — CaBtl*n«d. 

III.    FnraTUATIHC   tBtTIHONY  U   TO   mLX. 

teMinesy  miy  be  received  in  actioD  involving  litis  to  realty.  ] 

insliility  of  wilnees  to  attend  must  be  Bbown 

documf  niary  evidence  not  aScoUd 

mode  of  introducing  testiiiKuijr -- 

objcGtIona  may  be  taken  at  tnu. ...................... 

wbo  may  apply  lor  lahinc  of  d^oiition 

notice  of  bt/mos  before  referee 

compelliDB  ■itendance  of  witoeun 

mode  of  eMmin»tion    

refusal   of   wimets  lo  answer , 

depo^ti™  irh^  fS^^Tidr^td^' ' '.''.'''.'.'-'.'I '.".''-' ' 
astlntt  wtiom  deposition  may  be  used  ai  evidence 


I,    GtHU<>L  F>< 

clerk  of  ci 


>e  appointed  in  Near  York SO 


reference  on  applkalion   for  app 
notica  of^ application  for   ■'..... 


itablish  wUl 

'»»  of  'properiy: 


.    07  CO«M.*T10NS. 

notice  of  application  for  appointment  of  receiver  of  corporat 

'  1810 

nss 

TflR 

RceclTCra  —  Canilaacd. 

II.  Of  co«to»aiiows  —  Cootinoed. 

T<4antaT]r  diuolulian.  tppointment  at  tcmporu?  U  proceed- 

'"«»■  -  /    ' 

powers  of  teiDi 


it  ofpe 


relief  from  obuouobi  tmd  defanlU.  • 


III.  IM  1 

tppoiotDient.  . 


r  apFi>iatawnt 

other  creditma 2MB 


I  appninied   witbaul  ooiice 2464 

e  of  applic     ■  ■  - 


when  |)rop«ty  vaU  in  receiver ZM8 

relation  back  of  title  to  peiMiu)  pnperix 2468 

iwa-mideni  not  to  be  ippoiated ZMB 

remoral  on  becominK  non-rcBident 2469 

record  of  ortleti  mppoinling 24TO 

jubjecl  to  control  pf^court 2471 


power  of  county  o 
Eow  forfeited.  .  . 


remit  foHdIure SSO.    951 

ises 

iion  by  iltonieT-aenenl IB4B 

judgment  for  people  tn 1960 

dislrict  atlornc)'  to  pay  over  eolleetiooi  on IMT 


ai:tion  on,  to  be  brought  in  name  of  people 19M 


mutt  be  In   Eniiish,  abbTeviatioqi Z) 

amendment  of.  727 

of  certificate  of  sale  of  real  properly  on  executioD 143B 

effect  of  recording  certificate  of  redcmptioo  of  real  property 

from  ule  on  execution HTO 

judsment  in  partition  may  be  recorded  is  each  oouaty.  «lKie 

lands  are.  U0B 

of  noticea  of  lii  ftndrni 1672 

iudoment  vacating  letters  patent  granted  by  aUle  to  b*  soted.   lOW 

of  diwharge  of  insolvent  debtor 2181 

of  order^  etc..  exempting  in^vent  debtor  from  arrest  «r  im- 
prisonment   21M 

of  assignment  on  discharae  of  debtor  from  imnritoniHenf  on 

execulion .  .  .   2211 

of  order  appointing  truniee  of  property  of  criminal  prisoner--  2226 

of  affidavit-s  of  sale  under  forcckwure  by  adveniaeraent 2388 

of  order  chansing .  name  of  corporation 2*14 

of  orders  appointing  receivers  of  judgmem  debtara...;  3467,  2410 

books  and  indices  to  he  kent  by  surrogate 2496,  24»e 

of  wills  proved  elsewhere  within  state 26R0 

probated  wills  of  real  property  may  be  recorded  aa  deeda 3683 

executor,  elc  mtnt  cause  will  of  real  property  to  he  recorded 

in  CBcb   county  where  realty  situated 26SS 

wills  to  be  indexed  when  recorded  as  deeda 20M 

teea  of  clerk  or  register  for  recordiof  will*  as  deeds 3M4 

decree  of  probate  of  heirship  may  be  reurded  as  deed 3«r 

decree  vacating  or  modifying  decree  of  probate  of  hdraUp...  8HB 


I.    Or    DOCUHIMTl,     COHVSV^HCTt,     I 

■    of  fordgn   villi  

tat  for  Rcording  initnuucnti 


onginal  cntiy   of  ourniBc 

certifi«l  copic*  of  paperi   ^lol  or  iKonW  in  public  a&ta 

office  prMuaiptiv*  eriilence.    

tttotd  of  convtr^Bct,  or  certified  copy,  ia  admiulble 

not  idsuMible  when  proved  by  oath  of  itnereslcd  oi  in- 

mmpetent  wltneis. 

traiucript   train  dockM  book   of  jaUicc  of  peace,    lubacribed 
and  autbenlicalcd,  ii  evldenee 

of  documenti  on  file  in  f eders)  office*  *re  adpita^le  in 

eridence.  

certllicBte  of  director  of  ccniut  to  population  is  admiialhle  in 

evidence. 

of  weattaet  burenu  obHCviIian*  admlBsibte  in  evidtnee 

of  Imnefets  of  veMels  admiuiblc  in  evidence 

'  exeniplificstion  of  record  of  conTCyiticei  withont  the  nate  id- 

«uthentii«ted    copies   of    records   of   public   office    of    foreign 

country  admiMible   in  evidence 

form  of  certificMe  to  copiei.  etc 

certificate  to  copies,  etc.,  mosl  be  aealed 

certified  copv  for  uie  in  ume  eoUrt  need  not  be  sealed 

officU  certificate*  of  leirch  idmiisible 

cettlficate*  of  search  of  title  guarantee  and  abitnct  companies 

admiMlbte S 

aniTOgatei,  reglMcrs;  cterk*,  etc.,  to  make  and  cerlif/  Kirchet. 

nuy  be  proved  according  to  rules  of  common  Uw 

■dminlblUtr  in  evidence  of  record  of  will)  proved  iiriar  to 

ITSB.  2 

admiuitulitr  in  evidence  of  recorda  of  wllli  proved  tnore  than 

thirty  years 2 

of  dlKharge  of  insolvent  debtor  is  concluaive  evidence  of  pro- 

cccdingi  and  facta S 


Record  pv. 

included  in  term 
of  New  York,  nta; 

Recordor'a  Coorl. 


BcdeaiVtIoK, 

on  lale  of  real  properly  on  execution,  aee  "  ExicojiOM." 


Refer«B«v. 

I.  Who  M*r 
cpiallfiui 


l>er&an  to  whom  all  parties  object  a 

oViob^;^ 

pointed,  except. 

e»«pl  br . 

on»ent 

faout  compeiiM- 

linted  is  New  York. . 


>  arHlng  incidcDlally.. 


order  appointing  referee  nimed  in  Btipulation  to  b«  entered 
■ppointnwnl  of  referee  when  not  named  in  itiputitjan 


to  try  issues  rrmaining  after  jury  trial  of  tpecilic 
to  like  deposition  for  use  on  motion 


intend  discovery  of  booha  and  papers.. 

ejiamination  or  inquiry 

cation  for  receiver,  appraiser  or  tnialec 


Id  asseas  damage*  on  application  foi  iudipncul  by  dcfMilt.. .  121B 

by  judgment  to   execute  it 1280 

□n  judtpnent  (or  defendant  on  counlerelaiin 61S 

on   jusiiiication   undet   undertaldng   on   appeal   to  court   of 

appeals 1335 

to  ascertain  value  or  aulBeiency  of  surcliei  on  diicluric  of 

attachment OKt 

to  examine  perion  refnring  ceitificata  of  Intereit  in  attached 

property 651 

to  ascertain  damages  from  injunction 6S3 

■Dstained  1^  third  person  by  injunction  order S34 

on   default  In  repleVln IT26 

evidence  in  mitigation  admiwible GSS 

on  application  to   perpetuate  evidence   telatina  to   real  nron- 

efW.   -  -  .    108Sf ,  leSSn 

to  sell  real  nroperty  under  direction  In  jadenteni 1242 

secutilv 1243 

to  self  chattel  under  Judgment  foreeloaios  lien 1T39 

of  application  to  sell  real  property  of  inlant  or  Incompetent..  23M 

of  proceeding  to  sell  corporate  real  property. ........... .,^ . .  ARP^ 

to  inquire  as  to  lieni  on  property  under  partition ISH 

to  admeasure  dower    1807 

._  „ iCiataction  of  dower.  1618 

Mtisfy  dower 1621 

ertaln  interest*  wkco  joint  tenant 


n  proceedinga HattT 

liM,  ,»  .-•lel. , 942S.  812ft 

.  3442.  2448.  214.-i 


of  wiplicalion  for  surplus  money  on  uUe  under  forecla*ure  by 
for  production  of  tenant  tor  life  In  proceedings  tn  dUoover 

iaw-' 


340T 
2308 


INDfiX. 

Reference  —  C«>llii«eA. 

II.  Whin  urutNCE  osdibed  —  Contraotd. 

hj   lUTiagate'i  cenn  ol  qD«(i<ni>  of   fact  to  take  tatlnoiiT 

■ltd  report 3546 

adrrogAtc  cannot  refer  probate  er  rerocbtlon  of  probHTc^ .  - . .  ^  2546 


254« 
Lppcal  from  fturrocate'tt 


bT  appellate  CDun  on  appeal  from  surroKate'l  court EGSa 

of  ddpated  claim  against  deoedenti'  ealalcs '2T1B 

In  proceeding  in  Burrogatc's  court  to  take  testimony  of  Infirsi 
wilKH  in  another  county ,t 3910 

IIL    PoWBIS    AMD  DUTIES    or  UrUKESl    PIDCKDVU. 

referee   to  be  sworn 1016 

lerma  of  oath.  . 10TB 

waiver  o'f  oath \'.'.'.'.'.\'."\'.'.'.\'.'.\['.'.'.'.'.'.'.'.\'.'.'.\  ]016 

oath  of  referee  to  admeasure  dower IH08 

failure  to  take  oatii  cured  hf  Judtrmeni  on  teport,  etc 721 

procedure  before  aeveral  referees 1028 

powers  when  (here  are  several  referees 11120 

general  powers  of  referee 1018 

power  to  allow  aniendinentB 1018 

may  iawe  lubpana.   ^ , , BM,  1011 

copy  of  pleadings  and  paper*  to  be  furnished  on  Irial lUlS 

procedure  on  reference  of  disputed  claim  against  decedents' 

tsuicf 2718 

""tio'nf  ""  °..™.?f....'T'!"?..'?".™  frr, ™..,.I'.'..'.  1561 

termination  for  failure  to  £le  i^ort 1019 

removal  of  letcra  to  admcKura  dower 1608 

povreis  ot.  and  procedure  before  referee  uiiminled  Iw  aorto- 

*we 2540 

referee  of  disputed  elaim  against  decedents'  islates....  2718 

aammary  punishment  of  contempt  in  (ircHnn  of  referee-. . . .  226T 


before  him 2272 

IV.  Kipotti  jobcuuil,  lie    See,  also, '"  Kepokt." 

"report"  defined .' 3M3 

to  be  made  and  filed  witbin  sixty  days 1010 

on   reference  of   vhole   issue,    report   stands   as    decinon   of 

court 1228 

entry  of  fudgment  on  report  when  whole  Isiiie  Tcf erred 1228 

'"fJct.'^'!  .*.   !y.",™." '.™'."°.''!™ '.'.""'. °.   1226 

interest  from  time  of  making  report  to  be  Included  in  judg- 
ment. .   .        123S 

report  to  be  inserted  in  Judgment-roll 1237 

motion  for  new  hearing  of  Interlocutory  reference 1232 

In  matrimonial  actions,  testimony  and  proceedings  to  be  cerli- 


judgment  Vo  be  tendercdby  cDurt^!i!l!,^i;!!!l^,i   1229  I 

confirmation  of  report  of  referee  appointed  by  ^iurroeote ._  2W8         ^ 

proceedings  for  Iriil  of  remaining  issues  iiiiere  pari  referred.  1014 
motion   for   new  bearing  after  trial  of   specific  nnestlons  by 

fef«*e.  lOM 

uctlce  of  eiteptions  to  report  of  referee SM 


INDEX. 
Ref  erescc  —  CftMUaned. 

V.    Feu  AND  UmSUl    COITt. 

general  provEiiotu  u  to   tcei S290 

feci  of  referee  U  Burrogalc't  court  unie  u  in  lupieqie  court.  2066 
cipcuKi  of  reference,  on  juatibcatioa  on  uiidert«king  to  (ourt 

of  appe»l« 1335 

of  referee  lo  tuperintend  diicorery  of  books  sod  ta^tn.    807 
compen«llan  of  cefeicc  of  duputed  ckun  uauut  tfncedcnti' 

euatcL 2718 

colli  of  reference  of  diiputed  cUim  aoiuut  deDedenl*'  citato.  2T18 

feci  of  referee  on  ule  of  real  property 32»T 

commiMiima  on  diatTibulton  of  proceeds  of  Mie  of  real  prop-  _^^ 

official  record!  of  re«iMer  of  New  York  countr  prewiqirivc  eoi- 


iBiidenieanor  to  retuK,  neglect  or  delay  lo-  oudte  acar^ Ml 

•alaried  regideri  lo  account  for  Mid  pay  over  f*ca B2M! 

feei  of ^06 

Relalsr. 

when  lo  be  joined  *■  pUintiff IWB 

to  give  Mcurlly  for  coita,  etc j... 1986 

wrili  moil  ihow  that  they  are  Iwticd  on  ^iplieitioo  cf 1094 

com  may  be  awarded  acainit 8242 

when  required  to  five  aecurltr  for  coiti 8279 

HellKlBu  C<>F0««4l«a. 

pr««edlng«  to  sell,  mortgage.  *<«-,  re»lty,  se*  "  Sitti  or  Rru. 

jurisdiction  of  coiraty  coirrti  over  proceedings  to  sell  really 810 

not  snbject  to  judidal  snpenrlsioo IHW 

iq   action    to  diraol-rc   carporalton 18W 

to  action  by  people  to  annul  corporation 18IM 

excepted  from  prorisfons  for  voluntary  dissolution  of  corpora- 
tions   , 2431 

R  bmbIii  d  er  ^en. 

necoatry  partini  in  partition ,, 1S38 

diviiign  in  partition  among 1063 

action  agaioit,  to  detrrminc  elaim  to  red  property , 1688 

may  plead  oUle  in 1641 

proceedings  when  defendant  cUimi  in  reiBabder 1643 

may  sue  for  damtges  (o  inherilanBC ., 16BB 

may  maintain  ejectment  after  judgment  against  tenant  in  posiea- 

Bon lesn 

Testing  of  contingent  inlerett  in  truitee  for  insolvent  debtor...  21T7 
proceeding!   to   discover   deatb    of  teoant    for  life,    sec   "  Lin 

T«B*KT," 

ReBBltUtvr. 

from  court  of  appeali IM 

■•■avval  of  Actloa. 

from  N'  y.  cily  court  to  supreme  court. ....-.-... -.... 819 

to  supreme  court  on  dis«bitiiy  of  oounty  jad«e 842. 

from  counlji  to  supreme  court  tn  change  place  of  trial M3 

UBS 
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RaaoTKl  at  AetlOB  —  Centlik««d. 

from  JDBtka'i  Id  countr  court  of  Eiop 3 

to  cooaiy  court  from  local  courts  of  Otica,  Hudson  and  Oiwego.  i 
from  municipal  court  to  N.  Y.  city  court 3 

of  or^nal  aciiaa  to  couct  where  cross-action  pending 

effect  of  order  of  removal  from  county  court 

appeal  from  order  removing  action  tram  county  court 


county  t. 


1  by  r. 


Remta. 

Included  in  tltm   "property" 

(tay  of  judsment  for,  pendiDg  appeal  stays  al 


0^  between  parties  to  partition 

1  in  hand)  of  uecator,  etc... 

cut  of.  on  dealk  of  pacioa  iotcrcated.. 


replny  of  part  if  whole 

plaintilTs  nndertatrini  ft 

execulion  of  requisition  by  iberilT, 
taking  when  chattel  ii  in  building 
bow  replevied  chattel  kept 


INDIBX. 
ReplevlM  ~  ContlBsed. 

rv.  The  udcisitiom;   exbcvtion  TitraBor  —  Cotftitiued, 

delivery  of  chatlel  b/  shtriff 1702 

eiMption  by  defHidaot  to  sureiica  on  plainlHTs  aDdenaWng .  1703 

jusilfiiation  of  sursiirs  on  pUiniifT)  undeft«kiiig 1703 

procMdingi  by  defendnnl  to  roclaitn 17W 

affidavit   by  agFDt   or  atlorney  (or   return  of   chattel  to  de- 
fendant   1712 

ondertsking  hy  defendant  to  reeWm 17M 

notice  of  iustifieation  of  nirctlei  oa  defendant's  undertsklnB.  1704 

*ben  and  ho*  lutetiei  to  jiotlfy ITOS 

to  whom  sheriff  must  ddiver  chattel 1700 

penally  for  wrong  delivery  by  iherifr •..<... .!...; IM? 

second  requiiilion  for  part  of  ctwtteU  oot  tdttn ITIS 

return  of  proceedings  by  sheriff 1718 

compelling  sheriff  to  make  return .1116 

papers  on,  to  be  made  part  of  Judgment-roU. , .  - , . .  iTlT  - 

to  be  fnmished  to  court  or  referee  at  tri»I ITlt 

V.  Clhih  or  Tin.!  iv  thuld  ruaoii. 

iflidaTit   by   claimant.    .    1700 

demand  for  indenrmty  to  sheriff 1708 

deKvery  for  tailnre  to  hidennify 1700 

action  by  diiimani  agdnH  (heriff  for  takiaK ITIO 

indemnity  lo  theriff  againM  action  by  cliimanl 1711 

■flidavic  of  claim  by  agent  or  allomey '. 1712 

VI.  Pliadihg. 

joinder  of  camel 4S4,  IQSB 

IttI*  of  party 1780 

allegation  of  wrongful  taking  in  complaint 1721 

of  wrongful  detention  in  complaint 1121 

allegation  in  complaint  of  depreciation  of  chatlel  by  defend- 
ant   1722 

defendant  may  plead  titU  In  third  perioa 172!) 

inte[pl«der  in.  .  .       820 


VJI.  T»ial;    jvocukht,  «tc, 

action  to  recover  cliattd  distrained,  triable  When 
issues  of  fact  triable  by  jury 


damages  for  depreciation  of  chattel  by  defenihnt 1723 

notice  by  defendant  of  demand  for  judgnienl  for  return 1725 


need  not  uaf 


beld  by  m 


ascertaining  da«a«D>  on  defanJi   172B 

final   Judgment   when   dittioct   chMtcla  awarded  to   diCcrenl 

finSjJIditme'nl!'.'.'.",'.'. '.','.'.'.".'.'. '.■,■,■.'.'.','.  v.  ■.'.'.■.■■.■*.■.■,'.'.■.■.;;!;  1730 

lien 17S0 

docketing 1730 

exeeution  may  Issue  on  judgment 1240 

KherifT'!!  nower  to  take  chattel  in  execntion 1731 

wlien  platntiff  enMlIed  to  costs  of  courM S22S 

VIIL    ACTIOH   ON    UBDUTABINO. 

on  entry  of  order  of  abatemeni IIM 

may  be  maintained  on  retura  of  necution  wisatisAed I73S. 

sberUTs  rcLiirn  pissiimplive  evidence  of  breach  <if  tradition.  17» 

destrvclinn.  etc..  of  chattel  no  defence 4 17»t 

responsibility  of  aheriFf  for  soffidency  of  suietie* 1706 

delivery  of  undertaking  by  shertB ',..... ITDB 


uamex. 

JX.    J)I    JUSTICKS'    COVU*. 

.   in  NcfrYott  undKipBl  cmitt 9210,  3211 

in  Alhany  city  court   8210,  3211 

in  Tioy  jaHic«'  couiia    8210,  3211 

juriidiciioD  ol  aclioa    2862 

when  action  mar  >>•  broafht WID 


eoulion  of  rcdiiisilioa  2823 

rvice  of  luimtuu,  (ftdnit  and  nqiuBtkm  on  dcfcndui. . .  2822 

turn  of  coniuble   ; 2828 

uption  by  defendant  to  Buretiei  oa  pUintiff'a  undertakhiB.  MB* 

oceedings  by  defendanl  to  reclaim  chittd 29i9 

stificatiQn  of  sureties   38S6 

wboin  ebittet  to  be  dcliirrcd HfOI 

tiatty  for  mong  delivery  of  chattel 2928 


i  bjr  f jilu 


, ,..,    „ 1722,  2930 

verdtrt 1726.  2931 

final  ]u(tgn»Bl;  dockethig,  etc 1730.  2931 


sipt  of  judgniait  for  deltTerj  •  • 

1  on  judgment  for  deliverjr ^ 1S78.  IWl'.  1 

0  'linderuidBfr'  V.'.'.V,'.'.'.'.V,".'.'.V.V.V.'.V.'."i73»-V7»C  ■ 


0  rejrfj... 

'ipiii:: 

itety  Mat! 


ol  denied  by.  dccmi 

:.  for  disebcdlence  to  ordec  for  d 


ation  of  action  must  be  pleaded  In 413 


See,  also,  "  Rsrauxci,  IV." 

lo  be  made  and  filed  witbln  tiity  day 
termination  of  reference  for  failure  U 
to  ^leelfy  ringit  dauMftt  a 


■,  to  dbitet  fiaal  or  ItttcrWcuMry  jndcment 


to  be  entired  

■A  not  lind  f Ml> 

'nal  judgmeol  o 


end  under 

whole  issues  ol   ract.  wtui  to  contain 

acta  found  and  cDiicInsioiw  of  law  a 


_...  ..  .„     ....      I  sliort  report.. 

cuutl  when  wbole  iuuc  itlatf 
1301 
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Report  of  Hetcree  —  Camtlnoed. 

mtry  of  judgment  UTi»  wbcn  wboic  iianc  n 
intciTHt  from  time  of  mikinc  to  be  incladc 

to  be  inicrtcd  ia  judgmcDt-roLl  '...- -  _ 

in  matriiDonial  actioni,  tntimoD)  and  pfoceedinc*  to  ba  certified 


judgment  to  be  rendered  b*  eoort  gnlx lifi» 

In  cicctment  to  itite  lutare  of  pUintjS')  nlnte 1011) 

rendition  of,  on  dlernitive  miodimiu 3089 

in  proceedinii  foe  voluntw?  d>s»lution  of  coTpormtion ZtiS 

on  trill  of  iisnes,  ia  condcmtulkin  procecdinn 83ST 

of  court  of  appeals,  aee  "  State  Rifoitu." 

of  (Uprene  court,  gee  "  SuriitiE  Couit  RmjiTn." 

of  proceedingB.  faliK  and  inaccur^c  arc  conlempta 9 

report  of  ciaei  admJiiiUe  (o  prove  ctnnmon  or  unwritten  liw  ot 

another  (mte  or  country  M3 

Res  AdJiMlleal*. 

final  JudEraeol  of  court  of  claiua SM 

jndcmeni  of  diiiniBsa]  not  a  bu  unleaa  on  merit! 13(1) 

*       "  T  penally  ci  (Drfeltirr&   KM 


>dv.  a  contempt., 
of  defendu- 


antT  to  0' 


■heriff  liable  for,  after  arrest  of  ilefesdwt. 

RealatKBce. 

namei  of  resisterE  lo  be  certified  to  com 

rtfuial  to  assiil  sheriff  is  mlsdeDieanor lUW 

of  warrant  or  precept  in  habeai  oorpua 9030 

of  msndate  of  justice  of  peace 8^8 

RestltBtloa. 

when  defeodsnl,  served  by  publication,  dctend*  after  final  jade- 

on  BraAling  new  I'rUI  ■.■.■.'.■.■.■.'.■.■.".■.■.■.'.',■.■.".",■.■.■■.■.■.'.'.',■.','.'.'.'.'.'"  1006 
when  Judgmenl  vacated  or  set  aaide _ UBS 


pon  leirersal   of  ftnal  order  in   aummarT   procccdyica  to   di*- 

of  decree  or  otdcr  of  •urronte's  couR 2 

n  dlscoTcrr  of  HaeU  after  (ate  M  nal  peopectif  for  deeerfeot'a 


undcrtakme  for.  on  jadnnent  bv  default  when  mmitwa  acnred 
b;  publicalioii. 1219 


1  reversioners  to  be  aiiie  patties  In  partition. 

^  Bciion  against  revertiooer  to  determine  cl«ii 


ci«iin  lo  real  property.  1B38 

reversioner  may  sue  for  dimaett  lo  inheritance 1M6 

may  maintain  ejednenl  after  ludement  asalnat  tenant  In 

nMlnc  of  contingent  interen  in  trostee  for  tniotrcnt  d^rtw...  SOI 


INDEX. 

of  utioni  aad  >p«cial  proceedinga,  •««  "  A>*tiuiht  and  Ri- 

of  letters  of  admhtislratiDn,  see  "  Litteu  or  ADHttiignutlOH." 

tdlunentBrv,  see  "  Letteu  Txrauimtab't." 
o(  probate  of  wil],  m  "  Wnu." 


place  of  trial  of  actkxu  for  pcoaltin  for  offcocn  connoitled  on.     D8S 
Roohulcri  Mnnlf^pal  Canrt  of  (Ii«  Cltr  *'■ 

ia  mjt  a  court  of  record ,....,.... , 8 

jnriBdiction  in  aclions  upon  contract 3227 

of  lununary  proceedings  to  difpossesa 2234 

provitioDs  made  applicable  to  8226 

R<Miklitiid  Co^Btr, 

allowance  to  grand  and  trial  juron. ....,.,.,,...,,,...,.....  S314 
mileage  of  jurors  3314 

Rnlca. 

of  court  of  appeala IBS 

power  of  appellate  diviiion  to  make.... .,..,.....,_....».....  220 

calendar  rulea  in  Erie  conntr   23S 

of *tty "co "" of^New*™!*. " . . ^v/////^v^y^'.'.'.'.'.'.'.'.'.'.'.'.'.  sss 

ngulatiag  arrest  in  ouirine  causes  in  N.  Y.  atj  court 31TT 

changing  rules  for  examination  and  adraiaiioii  of  attorneys....       57 
exemption  of  graduates  from  clerkship 58 

how  made  and  revised  17 

must  be  published   W 

may  regulate  trid  of  issues »7I] 

to  regulate  discovery  and  inspection  of  books  and  papers. . .  - .     S<i4 

settlement  of  interfogatoriea   Wl 

maUng  and  seitUng  caae  on  appeal,  etc. . . . : 907 

notice  of  motion  for  leave  tn  issue  eiecatioo  againsl 

decedent's  prinertT 13S1 

to  provide  for  notice  of  si^lfcation  for  celtiorarl  to  review. . .  3128 

B. 
B>tc  Depaalt  CoaipaBlpis. 

agreement  with  sureties  for  depoiit  whh 818 

excepted  from  provision  for  TOhmtarr  ditsolution 2420 

B>I«Fr. 

tarnlngt  wiihin  sixty  daya  not  reached  by  judgraenl  creditor's 

action 1879 

not  reached  by  supplementary  proceedings 24li3 

8«le  •(  PeraOBBl  propc-rtr. 

under  foreclosure  of  lien  on  chattel 1739 

of  perishable  goods  and  animal*  attached 6rifl 

property  notwithstanding  May  on  appeal 1310 

when  and  how  sale  on  execution  conducted 1384 


i 


INDBX. 

Sale  of  Peraaiuil  Propertr  —  CoutlnBe4. 

inspection  of  proBfrty  t»ken  tn  Exccnrion 13S1 

pennlty  for  dFfadngor  ronOTing  notice  ot  ulc ISK 

litJc  of  purchaser  on  cxccutiDn  not  iffcclEtl  by  shcrirs  omii. 

sion  of  notice   13W 

•hnlif.  etc,  not  to  parehue  at  ule  on  HCcnliiMi 13HT 

tcstituiion  after  «le  132S 

on  reversal,  etc.,  not  to  affect  thie  of  pnrckuer 13S3 

sh«i(Fs  fees  on   330T 

Sale  of  Real  PropC'rty. 

"  dirtinct  parcel  "  defined   3943 

how  sold  pursuant  to  direetioa  of  iudgmenl. .--.-,-  ^-.  --  ^. ,  1211 
referee  to  sell  under  direction  in  judgncnt-  -  ^  - .  -  -  -  - .  - ,  - .  -  ■  -  1242 

Kcurity  by  referee  appointed  to  sell  resl  property 1243 

conveyance   on  -ute    under   jiiitament  or   nttcuNon  M    MMe 

name  of  petsoo  whose  interw  is  »old 1244 

judgment  ditcctiiw,  may  direcl  delivery  of  pcammoa 167S 

order  requiring  iheriff  lo  deliver  puueuioo IflTS 

D<Gcer  iDakinti.  Id  pay  laxci.  etc 16TS 

judKment  lo  be  entered  in  county  where  property  situated. .  IffTT 
lo  be  at  public  auction I6J8 

how  conducled! '." '.".',".'.'.'.'.".'.'.'.'.'.'.'.','.'.'.','.'.'.'.'.'.'.'.'.'.'.'.'.'.'! '.'.'.'.   IttTK 

officer  inakin,^.  cannot' purchase    lOTO 

guardian  of  infant  party  can  only  purchase  on  behalf  of  ward.  lOTH 

creditor's  action  for  sale  of  homestead  partly  exempt 144B 

■eeartty  (o  stay  judgment  for  gale  of  rally  pending  ippeal 

to  court  of  appeals 1331 

suspension  of  sale  of  realty  pending  appeal  from  r«fiual  of 

specific  perforraanee.  .  .". . .  1323 

reslitntion  after  sale   1323 

on  reversal,  etc.,  not  to  affect  title  of  purchiser 132^ 

fees  of  referee  on .1207 

SKritrT tes^on". ™ T. ..'.... ".'I*!" !'. . ?^. ..''.'.'.'.'.'.'.'.'.'.'.  saw 

on  foiKlosutv.  final  judgment  to  direct  sale Ilt2n 

fees  of  referee  on  82OT 

See  "  FoaacLoauBE." 
of  lands  for  non.paymtnt  of  dovt 
for  pAvment  of  dower  on  plaintifl 

»™ IMS 

<o  pay  dower  may  be  tree  from  or  subject  to  llni* 1822 

report  of,  t«  satisfy  dower  in  groia I62S 

II.  On  BMCCTfoH.     See  "  Eucotiok." 

sheriff,  etc..  not  to  purchase  at  sale  on  eiecuHon 13ST 

title  of  purchaser  nl  sale  on  execution  not  affected  by  sheritTs 

omission  of  notice   1S8B 

when  and  how  sale  on  execution  conducted 1364 

penally  for  removing  or  defacing  notice  of  sale  on  execution.  1385 


Bcalion   of  pctitir 


sam 

6  application   ;7 UBS 

if  insolvent  corporation S»i 


INDEX. 
Sale  of  Heal  PvopertT  —  CsKUBncd. 

IV.    l^OeiEDlBOS    TO    SELL,     UOBTGAHI    OB    LUII    nOmil    OF    WfiHT 

power  of  cominittee  o(  ineomMlent  to  alien,  mortgsue  or  dit- 

poK  of   ruil  pro>.erty - ' 2SS9 

in  what  cAics  applicatioii  may  be  made . , 2348 

not  to  be  sold,  leased,  or  mortgaged  eontrary  to  dcviM  in  will  SaSI 

applicalion  Co  be  by  petition 2349 

petition  to  be  bj;  guardian,  mmmiiiee  or  relative 2349 

infant  over  fourteen  iq  join  In  petiiion 2349 

where  petition   lo  be  presented 2349 

contents  and  verification  of  petition. U33U 

'■--   --    --"         periy   of  incompetent  to  be  made  only 


orcommiltee. . . .' :;.....'.  23S1 

[  


bond  of  committee  of  incompeieni 

-       Kial  guardian  for  ini 


"HJrtl™.  !".  "'""..°!"".^.',''."'°ff!"*..'.°.^!. ?!'.'...!'  2351 


Dfosecution  of  bond  of  committee  or  inecial  guardian 2363 

applicalion  lo  be  referred   23M 

final  order  directing  sale  23M 

hearing;  report  of  referee 23M 

agreement  by  special  caardiaa  or  committee  lo  be  reported  to 

court  for  approval  23M 

eiecution  of  conveyance  on  approval  of  sale £396 

proceeds  of  sale  deemetl  real  properly 23S9 

disposal  of  proceeds  of  sale  on  death  of  infant  or  incompe. 

tent 2SW 

tnfant  deemed  a  ward  of  court 2380 

disposition  and  investment  of  proceeds  of  sate 3361 

periodical  accounts  to  be  bled  by  cuMndian  of  proceeds. .....  23(11 

priSTwlate"  or™ri^htB  ma"be Tncl'uded" in "^sa"'  by  cmKnt'of 

holder 2362 

mIc  of  dower  right  or  estate  for  life  of  infant  or  incompe. 


lent  for  gross  sum 
debts  oF  infant  or  inr 

V.  Pkoceedthcs 


inri!di:tion  of  surrogate    24T2 

whal  properly  subject  to  sale 2749 

for  whal  claims  property  may  be  sold 2T4B 

when  petition  may  be  nreienled    27Sfl 

who  may  petition 2TW) 

^?«'d"  pendenc/of  Klion°. 'IT.^"  ,*'!.'''.  !°".^". !"'!! !  27S1 
time    for    application   on    recovery    of    property    fraudulently 

ccnveyed 27S] 

content)  of  petition   2750.  2752 

inquiry  lo  ascerlain  unknown  facts 2753 

citation  upon  petiiion    2T54 

Cirties  not  cited  may  appear 2ra!l 

earing. 2T5S 

proof  of  claims  not  yet  dne .. ...........,,,,,,.,..,«,,.».,  2T55 

80  12«B 


INDBX. 

b>le  of  Rckl  PropcFtr  —  Conllaned. 

V.  PiocuDiHoa  TO  iMLL,  HoiTiucE,  irc—  CoDlinucd. 

_ .V.....'..'!'!..^^"... '.  °. 'M",.  27B5 

proof  of  iudginent  debu   2756.  2tB7 

cL«ree  to  determine  debt  and  lieni 2TM 

trill  by  jury  oi  questioni  of  fact 2547 

order  dircctitiE  jury  trial  to  lUle  quertion* 2M1 

rcvic*  of  verdict  oi  jury  to  be  by  mMion  tor  new  trial  only.  2948 

«bai  proof  neceisary  for  dtcree 2789 

•ppointtneni  of  appr«i«r.    2780 

ioquiry  u  to  morttaainE  or  leasing 2760 

decree  to  morttace  or  lease 2760 

decree  to  kU  2781 

postpoDcmenl  until  controveny  a>  to  title  determined ZTS2 

order  of  sale  of  different  parcel) 2TB3 

how  (ale  made  when  undivided  interest  exist! 2761 

liow  >ale  made  when  precedent  estate  exists,,, 
application   of   proceed*  of   undivided   interest 

form  of  decree    27BB 

bond  of  executor  or  adminiilralor 2786 

appointmeiii  of  freeholder  lo  oiccutc  decree 2767 

failure  of  executor  or  adminbtrator  to  (iTc  hood 2767 

order  directing  execution  of  decree 2768 

order  to  sell  part  pending  appeal 2769 

death,   etc.,   of   executor,   etc.,   or    freeholder   does  not  aHect 
execution  of  decree 27T0 

what  credit  allowed  on  sale...' .' '.'.'.'.'.  2771 

mode  of  sale   2TJ2 

notice  of  sale   2772 

how  private  sale  effected 2772 

diaiinci  parcels  to  be  sold  separately 277R 

periODS  prohibited  from  purchasing  2774 

raiort  of  sale  2775 

when  sale  to  be  vacated 2T7S 

naale. 277.1 

order  coDfimiBg  sale  2776 

conveyancea.  2776 

when  title  of  purchaser  or  mortgagee  from  heir  not  affected.  2777 

what  title  passes  2778 

how  contract  for  land  sold 2770 

purchasei'g  bond  for  payments  on  contract  for  lands 27m 

when  part  of  lands  under  contract  to  purchase  to  be  sold Z7B1 

effect  of  conveyance  of   decedent'i   inlereit  in   contract    for 

lands.  27J« 

in  part  of  contract  for  lands 2Tt» 

irregularities  not  affecting  purchaser's  title S7K4 

when  appointmei.t  of  guardian  for  infant  presumed. ...  ......  278.^ 

proceeds  to  be  paid  into  court 2786 

when    payment   into    court   eioneratei    decedent's   beiri    and 

notice  of  diatribvllon  of  proceeds S7fl7 

hearing  on  distribution   2788 

proof  of  further  debts  or  Hens  on  distributbn 2788 

•ale  of  unsold  iiroi>ertv  for  deficiency 27KI 

"     '     '    ■  '      lo  surplus  money 2700 

ibulion    2T») 

al  from  decree  for  dittrlbulion 2T9I 

ity  treiTOrer  to  distribute  2T1K 

r  of  distribution  among  creditors  and  cUimants *IW» 

nutstlon  of  dower  in  lands  under  eontracl  to  enrehase. . .  STM 

stm>«i  of  f.md,  !irt  an.n  (or  dowet ^'nw 

of  ilure  belonging  to  infant  STM 

lent  of  infant's  share  in  <>nardiin 379S 

1S66 
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deposit  of  infant's  share  in  aivingi  b*iik  or  trust  compBoy. .  2788 
iffrct  of   pendency  of   another   iclion  ot  pfoceeding  to   sell 

property 2797 

when  gurplui  money  on  foreclosure  or  other  hIc  to  be  paid 

to  aurroEit' 2T98 

diatribution  of  other  money  on  forecloaure  of  sale 27QB 

cue  and  custody  of  security  and  leases 3800 

reititiilion    when    aneta   aulMequently   disCOrered 2S01 

if  freeholder  not  itayed  by  appeal. . .  2688 


com^llin'g  judicial' 
allowance,  of  .costs 


a  where  trafflc  in  liquor 


SavloKB  Banlu. 

dejignaiion  of  depoutories  of  court  fundi T46 

accounts  of  dcnoaitoriu  of  court  funda 7.12 

certificates  to  deposit  of  court  funds  7M 

excepted  from  provision  for  voluntary  dissolution  2421) 

cedent's  debts  2796 

SonndnIonB  Matter. 

striking  from  pleadings    546 

aoknol*. 

teacher  may  be  excused  from  serrln;  as  juror 103B 

eiempt  from  jury  scnrlcc  lOSl,  1127 

proof  of  exemption    1082,  1128 

not  subiect  to  judicial  superrtaion 180* 

to  action  to  dissolve  corporation IBM 

10  Ktion  by  people  to  annul  corporation 1804 

before  their  term    16^  1928 

action  against  trusteea  on  cause  arising  before  their  term.  1927.  1928 
excepted  from  provisions  for  voluntary  diisolulion  of  corpora- 
tions   2431 

cost)  against  school  officers  3244 

Heire  Faelas. 

writ   abolished.    .    ..,...-.-- 1083 

reUef  to  be  obtained  by  action 1083 

Seal. 

amission  of,  or  wrong  seal  not  to  invalidate  process 24 

description  of.  to  be  recorded 27,  26T 

prorisions  respecting  seals  of  courts 2T 

description  to  be  deposited  with  aecretary  of  state 27 

of  county  clerk  is  seal  of  county 28 

is  seal  of  supreme  and  county  courts 27 

provision  for  new  seals 30 

of  appellate  divijrion  232 

of  court  of  claims  267 

ptesumplive  evidence  of  consideration  S40 

certificate  to  copies,  etc.,  of  records  to  be  sealed 9M 

certified   copy  of  record    for   use  in    same   court    need   not   be 

sealed flW 

of  surrogate's  court  2T.  2607 

certiRcate  by  legal   cuatodian  of  document   is  presumptive  evi. 

turrogatea,  rcgiMeis,  clerks,  etc..  to  mske  and  certify BOl 

tavr 


( 


IKDBX. 
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of  huaband's  property  in  Klion  for  divorce  or  (cpuatkui 1T72 

action  by  judinunt  creditor  for  scquotrition  of  corpoiale  prop- 
erty   178* 

B«rlee  at  Proccas  mmi.  FMfim. 

II.    Of    PLEADIIras    AND    FAPEU. 

dI  papcti  on  atluincys  rviidenc  in  an  idjoining  state 00 

nolicra  and  papers  may  be  served  on  party  or  attorney 790 

double  tiine  wbeii  served  ilirough  poH-offlce".'.'.'.".'/ .'.'.*.'.'.'.*."  I  798 

time  for  Krvice  of  notice!  in  K.  V.  dty  court 3181 

OD  aitomey  by  leaving  with  partner,  clerk  or  perion  in  ctaarte 

of  office.  7(W 

by  leaving  in  office   7117 

by  leaiing  at   residence   707 

by  leavina  at  residence  of  parly TOT 

time  for  service  of  notice  if  trial »7T 

by  mail T08 

after  appearance,  papers  muii  be  served  on  attorney T9B 

in  default  of  appe*canee,  papers  need  not  be  lerved  on  de- 
fendant, unless  confined  for  want  of  bail 7M 

on  clerk  for  non-resident BOO 

deposit  in  branch  poat-office  in  New  York  dty 801 


of  amended  pleadinn  MS 

■ffidavil  of  service  is  presumptive  evidence  in  cue  of  death, 

time  fo'r.'of  jrfeadingi  In  N.  Y,  dty  court.'.','.'.'.'. V.V.'.'.V.'.V. !  3168 

of  mandates'  by  sheriff,  etc '.*.'  '102-107 

of  order  of  iniunetion 810 

year^ 1378 

of  order  for  sDrrey  of  property  in  diapnte 1683 

of  affdavli,  requisition  and  undertakiae  on  taking  of  property 

in  replevin ITOO 

'"di^'i™  of*S?^'  "..".. r..?.!^'.."??!T ."f??...?  188T 

of  petition  tor  discharge  of  petaoD  imprisoned'  under  execu- 

of  petition  for  nrodttction  ait  tmani  for  life S304 

of  notice  of''ule  under  fore^1osure"b'y"a'dvCTliK'i:i^nt "!  "  "  !  2380 
of  order  to  show  cause  io  proceeding  for  voluntary  dissolu- 

of  orders  and  warrants  in  lapplementarr  proceedinfis 2AS2 

of  petition  and  notice  in  condemnation  proceedinis. .. .  Kttll,  ,^362 

appearance.   3RS4 

of  nciices  in  proceedings  to  sell  corporate  real  property 331Kt 

I.     See  "SUBPOBH*;"  "VfmWEt." 


^ 


habeas  eorpus  un  be  served  i>n]y  by  elector  of  a1 
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of  faibfBs  corpus  or  crrtlorari  10  Inquire  Into  detention S003 

when  AtfendBM  conceal*  hinaelf. ( 200S 

of  order  to  diwhirge   2048 

laandanias;    notice    of    applicBiioti    for    peronptory    writ    en 

board!  of  three  or  more 20T0 

■Ueniative  writ  on  court  or  judge* SCfH 

Alternative  writ  on  board  or  body  other  tfaan  corpora- 
tion. ..   aoTi 

aliernattve  writ  on  corporation   20Tt 

probibiiion;  method  of  urring  allematlve  writ 2086 

certiorari  to  review;  notice  of  application  for 2128 

mode  of  service  of  wtil 2130 


citations  and  mandatea  mar  be  aerved  in  any  county 2S16 

citation 2S20 

suballluted  service  of  citation  upon  resident 3B8I 

ciUtion  by  publication    2S22 


on  corporation 

oo  incompetent  person  

proof  of  service  of  citation  or  tubpcena. . 
general  provliioni  relating  to.  appbcabic. 
of  nolicet  relating  to  temporary  adminiit 


..  2B28,  2B27 


achmtnt 2910 

replevin 2623 


of  precept  on  petition  for  aale  of  anitnala  found  itrayini 
of   verified   complaint   with    lummoni    in'  Brooklyn   jni 


juriidictton  of  ::.  Y.   city   court  over 

Several  Llablll(r< 

joinder  of  persona  severally  liable 

not  to.affect  defendant's  right  to 
severance   of    action    on  deatb   of   part 


It  aninit  one  or  more  of  defenduiti. 

«  of  1    ■ 


party  J^aUy  and  severally 

..   .efefldanti 1305 

iudgment  agaioM  part  of  defendants..  ■  ISOB 

kcTcramce  of  Actlona. 

against  defendanls  severally  liable  on  entry  of  iDdiment  aaajoat 

of  cau^B  !ll^p°OHHyunilVd*inumplaint!!"!^!! !'!!!!!!!!!!:  WI 

on  judgment   tor  part  admitted 511 

against  one  or  more  of  defendants  severall*  liable 1206 

after  judgment  against  sumc  of  defendants 120(t 

when  plaintiff  eniiiled  to  judgment  on  one  or  more  cansei 1220 

of  eieclmenl  wben  separate  occupants  are  joined 1516 

when  difTcrent  parlies  succeed  to  different  panels 1S2Z 

when  diffierenl  narties  succeed  to  really  end  to  rents....  163B 

of  partition,  when  nartial  partition  directed 1M7 

power  of  referee  to  direct  aciion  to  be  acvcred ■ 1413  - 

laro 


Bkam  PleadisBB. 


I.   AtTIHDANCI   oh    COUKT9,    ETC. 

to  adcod  setsions  of  court  of  claims  if  required.. 

to  furnish  rooms  for  court  of  cloiras 

r«s  for  attending  sessions  of  court  of  cUimB 

may  be  ordered  to  furnish  court  room* 

may  he  required  to  *ct  as  crier 


need  not 


Hify  c. 


chami 


"■ffl 


f  appellate  division : 

irtroom  of  appellate  divlaion 

.-. te  books  for  appellate  division 

iphlng    day    calenilar    of    appellate    diviiion    to    county 

ind    expeiiies    for  attendinf    terra   of   ap- 


of  prisoners  under    federal  proeeu 

/alia,  process,  etc..  must  be  delivered  to  new  sheri 
retiring  sheriff  to  deliver  list  of  properly,  pri(on< 

enforcinii  delivery  of  prisoners,  process,  etc 

under-sheriS  muat  deliver  up  priaoneri,  procesi,  e 


amendment  of  returns  by   

defective  return  cured  by  judgment  on  verdict, 
may  command  power  of  county  to  overcrme  r 

to  certify  to  court  namea  of  persons  redstins  i 


has  riRMa  and  prtviTejtes   nf  hail  ...... 

duty  of.  on  eitecution  to  charite  bail   . 

lan 


INDHX. 

ShcHfl —  CAnfluaed. 

.  ni.  Powiu  AMP  DVTiu  —  Continued. 

levy  of  attachmeni  after  term  of  office 644 

to  collect  debts,  etc.,  attached BOS 

actions  by.  in  aid  0/  atiachmenl 655 

may  Bite  on  debts  attached  by  him 6SS 

may  lake  property  for  deposit  or  delivery 71S 

may  convey  real  jjropeity  by  order  of  court 718 

diMualified  as  trial  juror 102B 

dulle.  as  to  iurori  »e   ■  JuBV  «ki.  Juaoas." 

to    sell    and    convey   real    property   purtuuit   to    direction   of 

iudgment .- 1242 

execution   to   issue  10 1382 

to  whom  iiiued  wben  against  sheriff 13«2 

to  indorie  on  execution  lime  of  receipt ,. 13S3 

to  deliver  copy  of  satisfied  execution '.'.'.'.'.'.'.'...  12«i 

not  to  purchase  at  sale  on  cuecuiion 1387 

under-aheriff  lo  i>roceed  umin  c-er.ilion  on  death,  etc 1388 

to  give  notice  of  action   for  taking  on  executioD  to  iDdemo- 

ftora 1427 

on   dealh.   cif.,   undcr-sherilf   or   successor   10   complete    sale, 

etc.,  of  real  property  on  execution 1475 

nnderlikiiiK  on  habeas  corpus 2000.  2O02 

proceedings  on  writ  of  assessment  of  danuge* 210ftllll 

execution  of  warrant  of  atlacbinenl  fo,   conteiupl 227S.22S3 


to  execute  mandate  of  juttice  in   case  of  resistance 3138 

IV.  Penalties  and  liahliit  roa  miscohduct,  higleci.  Etc 

misbehavior,    neglect    or   disobedience    punishable    as    a    civil 
conicmpl.  ,. 14 

penalty  for  neglect  to  execute  mandate  in  ^Kciaj  proceeding.  103 
misdemeanor  to  violate  provisions  for  separation  of  prisoners.  12S 
forfeilure  of  office  for  failure  lo  separate  dvil  and  criminal 

and  mate  and  female  prisonen 125 

treble  damages  for  failure  to  separate  civil  and  crimiml  and 

male    and    female    piisoneri 125 

forfeilure  of  office  for  suffering  sale  or  use  of  liquor  in  j*!l..  130 
answerable  to  federal  courts  for  delention  under  federal  proe- 


forfeiture  of  office  for  conniving  at  escape 159 

refusal  lo  return  invenlory  of  attached  properly  is  contempt.  681 

exonerated  from  liability  for  arrest  on  justification  of  hail...  581 

when  liable  as  bail  tor  discharge  from  arrest H87 

liability  for  arrest  in  violation  of  privilege  of  witness. . .  868,  M4 

fine  for  omission  to  keep  jury  in  special  proceeding 1196 

penalty  for  wrong  deViver^  of  c'h'attei'  'laken  Jn'reo'lcviii! '.'.'.'.'.   1707 
order   to  show  cause  against   attachment  for   not  returning 

mandate 2270 

liability  of.  on  insufficiency  of  sureties  on  underialing  to  ap. 

peLlty'for  "iI^Vf""r^f°u"a*rFo' discWgV 'debtor    taken  "in 
execution  on  justice's  judgment 303G 

lesponsihility  for   sufficiency  of   sureties  on  underlaldngs  in 

replevin tm 

1ST2 


V.    ACIIOMl  ANB  PtobaSAOAlSOT. 

■gaintt.  for'o'fGGla]*Mt 'or'omii'iioai'.i'r.i'.X^^llL'-' 

383 

as6 

proceeding)  on  judgment  agaJnit,  on  liabiliiy  s>  bail 

6S8 

entitled  to  jail  liberties  on  giving  bond ,...     itt 

sulMtitution  of  indemnilors  in  action  against,  for  levy  on  exe- 
cution  1421-1427 

■ctlon  againit  sheriff  for   fiiliirc  to  coilecl  line  under  war 

action  by  people  against,  for  omiaaion  of  duty  under  wirran 

VI.  Action  »v  individcul  om  ofticial  misa. 

when  dem^and  necessary  ^before  application  for  leave  M  >ue. 
order  granting  leave 

when  Action  to  be  brought. 

ss 

•ureliM  WAV  plead  previous  nayments,  etc,  M  defence 

^ 

.VII.  Fmi. 

rN?w\orkAndK\n^"»;niy::::::::::::;::::::::::::: 

SS01 

to  be  collected  by  virtue  of  execution 

0  property  adied IDS,     109 


n  New  York U12 


joinder  of  enuses  i 
pleading  apnllcatioi 

prefcren«"of''"ctr(i 
dunaget  recovered 


of  de 

amatory  words....... 

rt  not  b 

e  Alleged  or  proved  when  unc 

aMity 

T>ropetty  of  married  b 


SUuder  —  Contlaaed. 

COM*  whm  recovery  it  lew  than  $00 3228 

eieepted   from  jurisdiction  of  juslice'a  Court 28B3 

of  Ktv  Vofk  municipal  court 3215 

of  Albany  lily  court 32:!3 

of  Troy  ju»lic<'«  court 322:: 


■' special  proceeding  "  refeii  to  civil  proccnliiic 3MS 

term  "  affidavit "  includes  verified  pelition  and  uawcr 3343 

proceedinn  lupplemeniaiy   to  executian  are Z*SS 

cannot  be  taken  la  recovei  real  oropeTiy  unless  expressly  al- 
lowed.   less 

not  discontinued  hy  chan^,  vacancy,  etc.,  in  judscAhips. .. . .  25 

Se«  York  and  Kings 28 

nol  abated  by  fail  " 


county  judge  in .....,.'. 

JUpremc  court  may  make  orders  la  cou 
witltia  naiule  of  fimitatloni 

in  of  repreaentaiive  on  death  of  sole  p 


where  papers  to  be  filed    SiS 

where  order  to  be  entered  S2.1 

"sahility  of  county  judge 342 


security  for  costs  may  be  required  ii 


3240 

deemed  a  judgment  creditor 24.^ 


II.  Taiu,  }■■ 


collection  and  remission  of  fine  by  county  conri '.'.'.'.'.'.'.   I 

jurors'  feci. S 

111.  Arputi 

orders  affecting  aubstanlial  rights  appealable 13S6,  1 

from  final  order  brings  up  preceding  orders I 

limilalion  of  time  to  appeal 1 

method  of  perfecting. -  - -,-.,.,-...... 1 

stay^  of   exeCDiion   pending 1 

governed  by  provisions  relating  to  appeals  in  actions (I 

Hpeolal  Sesalona,  Canrta  of. 


0^  IVMlal  Term. 

to  be  held  by  one  judge.  ■ 
of  extraordinary  lei 


INDEX. 
—  Contlunc'd. 


nuy  be  adiourned  lo  c 
triit)  may  be  hud  at  eh 
clerk,  theriir,  etc.,  not  i 
contempt  at  trial  lerm  r 


e  ptopen*  ai 
ing  app«l  fr 


auspatujoa  of  ule  of  realty  penditig  appeal  from  refuul  of. . . .  132?t 

undertakiBg  on  EmpetuioD  of  ult  of  realty  pending  appeal 1323 

uoMUalion- «f  notice  of  lis  ptndriu  {St  lack  of  UDderukins  ip 


competent  of  prop- 


n  of  coart  of  claim*. . 


n  condennallon  I: 


."a"; 


I   for  ariwai,   auachBcnt 


in  aclioR  afrectini  really  subject  10  Iranifer  tax  1 

en.... 

may  be  nude  defendant  in  facecloiure  of  realty 

mar  recover  on  loii  bill  or  note  arltkoui  giviatt  indemoin 

to  vaeale  letter*  paienl  uranted  by 

ejectment  for  oropeny  e«heaied.  *ee  ■'  E*chs»t." 
forfeited  for  lrea*oo.  «e  "  T.mson." 

;  1907^1 

compensalion     of    allorney- general    when    relator    joine 

with 

officers  eKcmpI  from  jury  ierviee 

!KS 

etion  by  or  against  peonli 
charge  for  certain  office 
3  charge*  against 


( 


r.  Acnoa  »r,  to  nrovnt  rustic  wvkm  —  Coollnued. 

>=«  be  ^^^ 

judgmenl  for,  may  bf  taken  anainal 

piliiiient  of  Foali  iBainsi  slate  or  public  officer SMI 

nEainit.  when  action  brouiilii  on  relailon  of  private  person.  ■■  3242 
when  action  {or  benefit  of  mualcipalitT 3343 


Stkte   CDnptrolter. 


State  HoBvltRia  for  !>■»■•. 

officer  having  juriidiction  orer,  niaj'  t^ply  for  appoIatneDt  of 


at  court  petition  pretented.. 
of  application 


relating  to  commiulon  and  trid  Iqr  }nrT  in  court  not 


agent  or  warden,  etc.,  exempt  from  jury  • 
StBte  Reporter. 


unreported  opinions  to  be  filed  with  clerk 

State  Ti^aanrer. 

legacy,  etc..  of  anknown  person  to  be  iiaid  to. . 

■eu^et  to  be  made  without  clmrse  for 

UTS 


BtM*  Wiila. 


pr«f«r«nce  af  appeal  from  judjtincot  dtcUrins  Matute  n 
lulional 

suiiura  of  anotbor  sum  or  ceunttr ■■.•■ 


BtMote  of  UvllBtlotu. 

Sec  "  Limitation  of  Actiods." 

atmr  vf  ProcecdiMSB. 

period  of,  UTepted  from  limiution  of  actions 406 

of  arbilralion,  excepted  from  statHle  of  limitatiodt 411 

■Hurity  OH  Hay  of  pioceedingB  by  iniuaction 611-^5 

orders  for  slay  longer  than  twenty  days 775 

for  nonpayment  of  motion  coats 7711 

Emdins:  discovery  and  inspection  of  books  and  paper* 80G 

nal  judgment  not  stayed  by  motion  fAr  new  trid,  etc 1006 

period  of  slay  not  included  in  life  of  lien  of  iudgment 1255 

on  appeal,  see  "  AprEAi." 

appfflsle  division  may  grant,  pending  appeal 1348 

of  execution  of  order,  in  ipecial  proceedings  pending  appeal..  VKU 

exempt  from  jury  aerviee lOBO,  1081,  IIW 

proof  of  exemptioD 10S2 

Stenocraitberii. 

is  officer  of  court 82 

oath  of  office. 82 


0  successor  In  i^c*. . 


must  furnish  written  minutes  to  parly  paying  for  sai 
transcript  of  notes  of  trial  may  be  treated  as  judge's 
compensation  tor  duplication  of  notes  of  trial  on  jud 
payment  of  minutes  ordered  by  district  attorney,  etc. 
assistant  atenoeraphet-s  included  witbin  provisions  of 


appellati 


idicial  district  other  than  Kings. . 

■-T  than  first  and  second- ......... 

judicial  district  other  than  Kings, 
r  than  first  and  second 


1/ 


INDEX. 


StenaBrApkera  —  Coatlnaed. 

»(ipointm(ni  of,  by  cburt  of  claimi 266 

of  cily  court  of  Ne»  York 332 

■ppoinlmenl  und  compenMlion  in  count])  coort 358^61 

■ppomtment  and  rernovil  in  lurrogite'a  court  in  Nnr  York  and 

Kings. K>12 

in  lurrogita'  court*  in  other  coaatic* 2S13 

■uth«aticatioa  of  mtnuics  in  lurroiate'a  cotttt 2»42 

iff* 3811 

Steabtm  Conslr. 

j«il  libcrliBB  tor 145 

Stsekkaldvn. 

^  See,  ilso.  ■'  Co»poit*in.)is." 

limitation  of  actions  far  penaliiei  against  Mockholdcn  of  banki 

■erricc  of  'suininoiii'onl  by  puMicat[on. '.'.'.".'.'.'.'.'.'.'.'.'. '.'.'.'.' '  '^    430 

not  to  act  assuror  when  cotporation  a  party : U80 

when  Id  be  joined  as  defendants  in  action  against  corT>oration . .  17D0 

separate  action  against,  to  enforce  liability 17»1 

proceedings 1T93-1T96 

of  bank  may  testify  to  persotial  transaction  with  deceaved  pcrmon,     820 
Strara. 


precept  upon  jielitioii 


ovnenL 308M 

I  precept 8080 


s  of  sale 

_._,__  tor  trespasses. 
of  claims  to  surplus. 


applicalion  of  surplus  when  r 
order  upon  cUlm  for  surplus 


I  in  favor  of  person  answering 309« 

-  lous  seiiure aOBfl 

or  person  answering 3006 


and  by  owner  for  nossesiion  before  trial 

when  animal  wilfully  set  it  targe  by  third  p 
ages  and  penalty  to  owner  for  wilfully  settini 


action  by  person  seizing  against  person  wilfully  setting  ini- 

mal  at  large 8100 

deniiind  of  possession  sfter  Rnal  order  before  sale 3101 

order  upon  demand  for  possension S102 

,    (iipeal  from  order  on  demand  for  possession 3102 

KKe  l>ei|4<nK  apfcsl  from  order  on  demand  of  posKuion SlOt 

1279 
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alrara  —  ContlMoed. 

II.  SmioitB  ABO  lALc  OF  sTuvs  —  Continued. 

appeal  from  final  order BIO* 

stay  pending  appeal  from  final  order 810B 

'     ■  '   -  ..-  .   .  "iijin^  appeal  from  fin»l  order ZVf 


deliTerr  of  posKssion  pending  appeal  from  6 
proceedings  on  affirm;    -       '   '     ' 


officer  nay  prosecute  when  private  person  abandons  seiture. . 

person  havini  special  property  deemed  owner 

agent  may  act  (or  owner. 

Streela. 

actions  for  penalties  for  altawlng  animal*  to  tun  at  large,  see 
■'  Shavs." 

flu  b-C«nlr  *etor. 


SabmlBatoB  of  f 


Ji! 

I.    GeKERAL  fKOVISIONS. 

Sheriff  may  issue  to  witnesses  to  attend  trUI  of  eblm  of  third 

ies. 

T- 

853 

power  of  surrogate  to  iiaue 

to  testify  to  Jurisdictional  facts  on  petiti?^  for  admioistr 

atlon 

•ervice  of  subpfrna  from  local  courts  of  Hudion,  Utlc 

»t<l 

mi 

INDUS. 


IL    DUCU    TECUM. 

power  of  surrogBte  to  Issue 2481 

to  ofBctn  having  cusiody  of  tecotds 886 

to  produce  books  oC  sccouni BOT 

application  b^  witness  for  relief  from SAT 

10  produce  books  or  papers  of  corpotaCion. .................  BBS 

how  served  on  corporation 868 

subordinate  of  public  officer  may  produce  book  or  paper SSB 

subordinate  officer  or  employee  of  corporation  may  produce 

book  or  paper 880 

of   officer  of  corporation 909 

III.    Ih    riOCEBDIMCS  OTHIR    THAN    ACTIOKB. 

who  may  issue 8H 

penalty  for  disobeyine  aubpcena BS5 

warrant  for  witness  failing  lo  allend BSE 

canoiiuncnt  for  refuaal  lo  be  examined  or  to  answer 106 

damages  and  penally  for  disobedience  to S55 

warrant  of  tommltment MI 

enecuilon   of   warrant    of   commitment 8SB 

provisiona   not   applicable  to   tubptenas   issued    by   justice  of 


service  of,  from  local  courts  of  Hudson,  Utio.  and  Oswega.  3X1 

flaballladon. 

of_  parties,     see     "  AmteuInt     and     RrvtvAt;  "     "  AtHAt; " 

Bvumiirr  Procrrdlnara  to  Dtapomaeaa. 

special  staltitory  provisions  not  affected 9364 

rights  in  cases  not  provided  for.  saved 2SM 

t.  Who  »Ay  ai  lEHOvim. 

when  employee  may  be  removed  from  master's  premises 22S1 

when  tenant  may  be  removed 2231 

removal  ol  tenants  and  occupants  from  property  sold  on  exe- 
cution   2232 

recovery^^^nMsessioi^o    prop      r  »°      «"_ ".."..  ™"! ! '.  22B2 

removal  of  squatters 2282 

of  person   forcibly  entering  or  detaining 2233 

JI.  FniTioM:  piicEFT:  tixvjct. 

to  wbal  courts  applicalion  made _. 22S4 


when  notice  tn  quit  required 2238 

petition  by  neighbor  (or  summary  removal  of  tenant  of  bawdy. 

house 228? 

notice  by   nriirhbor  to   owner  of   bawdy-house  to  begin  pro- 
ceeding against  tenant 2237 

precept 22a8 

wtirn  "recpnt  rMnrnnMc 2™S8 

iasuance  of  precept  from  New  York  muaidpal  court 2Sn 

modf  of  service  of  precep' 3240 

ISKO 


upon  forcible  cnlry  or  det^ncr 2245 


INDEX. 
ta^uBarr  PFtteeedlus  to  DtspoiiBeBB  ■—  COBtlnaed* 

II.  PniTioH;  rwEczFi;  Mivics  —  Continued. 

person  receiving  copy  of  precept  mutt  deliver  ume  la  pcnan 

to  whom  directed 2241 

penalty   for  failing  to  deliver   ci^y  of  precept   to  person   to 

'  MTvice  of  precept  on  landlord  of  bawdy-houu, .!  .!!'i]^!'!!  2242 
proof  of  service  of  precept 2248  • 

in.  Akiwu:  tcial;  ritiAL  okcer. 

verified   answer  may  be  filed 2244 

defences  to  proceedinga  2244 

'      ■"     -■-  •■'  2245 

t  of  New  York.  22M 

demand    for  jaiy' VrM.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.','.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.  2247 

•upuBoning  and  impaneling  jury   2247 

proceedings  on  diBagreemenl  of  jury 2247 

adjournmeni  of  triJ 224B 

final  order  upon  trial 2248 

not  a  bar  to  ejectment  to  recover  property 2264 

against  occupant  of  bawdy-houie 2249 

costs  and  fee*.   . 2260 

execution  for  costs. \'.\\]\'.\''[l\'.\\\]][\'.'.[  2280 

IV.  Wauaht  to  lEHova;  alHiirTIOH. 

warrant   to  dispossess  defendant 2280 

occupant  of  bawdy-house 2260 

execution  of  warrant 22TO 

cancels  term  of  lease 2253 

kction  for  accrued  rent  not  affected  by  warrant 2253 

May  on  payment  of  arrears  and  costs 22-^ 

on  undertaking  to  pay  arrears  and  costs 2254 

against  insolvent  or  bankrupt  on  undertaking  for  nay- 

.     ment.of  rent.  .       2264 

''MKUt^™'"."  . "",'.'!'!  ."^  .'."  .^!".f .  .1 . '.  ". .".'. .™  2254 
delivery  of  undertaking  for  payment  of  arrears  and  cosU 2285 

by  crediror  of  lessee  wbcn  unexpired  tenn  exceeds  five 
years 22S7 

is  subject  to  lease  by  petitioner 22r» 

periiion  and  orrter  to  show  cai.w  on  redemrlion 2269 

hearing  on  order  to  sliow  cause  on  redemption 22.'HI 

person  redeeming  assumes  liability  of  lessee 2258 

V.  Arrcj.1^. 

from  final  order   MHO 

undertaking  to  stay  warrant  pending 


-milted  by  leave  of  appellate  ^ 

action  for  damages  on  reversal  of  final  order i 

proceedings  to  be  xayed  only  as  expressly  allowed  or  by  in- 
junction  in  action  against  petitioner ! 

I.  IsstiAVCE!  ro«M;  »iotitstiTa. 


additional  parties  In  court  of  claims.. 
1  1381 


li 


INDBX. 
SanaiitM  —  Coatlnaed. 

I.  littiAHCi;   foiui   iioiistTU  —  ContiniMd. 

doignation  of  defeiHlaDt  by  lictitioUB  name.' 451 

of  nnknawn  perwnB  u  defcniUnta 4S1 

of  public  officer!  in 1829 

reference  to  slatute  to  be  indar>cd  in  Bction  for  penilty  or 

forfeiture.  .          18BT,  196* 

'"o'T'swi^"? .  ". '. . .° 1774 

form  of,  in  *ctlaa  to  forectoM  mechMiic'*  lien  in  court  not  of 

record 3404 

want  of,  cured  by  judgment  oo  verdict,  etc T21 

variance  between  tununoni  and  complaint  cnred  br  judgment 

on  verdict,  etc T21 

'"ilSSUd^d."  IT^^"!'.!?!^?."!*™"""??!.^  ™".".'  i»« 

power  of  referee  to  allow  araendnieat 1018 

la  be  filed 8W 

to  be  inaerted  in  iitdgment-roll VtS7 

action  commenced  by  service  of 416 

under  sUtute  of  limitaiiona 868 

aervicc  on  attorney-general  for  state  in  action  for  partitian . ,  1504 

provision  A  for  service  of  inpers  do  not  apply.. .............  fi02 

comnlairit    may   be  served  with ............................  410 

notice  of  sum  demanded  may  he  served  with 410 

service  of  notice  of  no  personal  claim 423 

wben  service  may  he  nude  on  Sunday 6 

costs  for  procuring  order  for  service  wilboat  Mate  or  by  pub- 
lication  :...  3351 

II.    SUTPLI 


n  defendants  bn 


■X'J 


III,  Who  iiAv  tfavE. 

by  wbom  served. 


in  aclion  for  penalty  by  common  informer  lo  be  aerved  by 

IV,  Tiifi  or  lExvin. 

time  for  service  when  notice  of  lii  ptnitns  filed  before 1 

voluntsry  appearsnce  equivalent  lo  pei«onal  lerTicc 

on  dierifl,  in  action  for  escape 

on  guardian  ad  Iiiem  of  alnent  infant  defendant 

of  supplcmenul  summons. 


rved  within  Westcfaester 

aaqs 
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VI.    DeIIGNATIOK    of    riKSOMS   TO  RECEIVI   rOlt   PAITI 

deticnition  by  order  of  perion  to  receive  sui 
over  fourleeo.  . 

(or  judicially  declared  incompetent.. 
■crvice   on    Infant    over    fourteen '  by    perac 

by  realdetiui  deaignation  of  agent  to  receiv< 
filing  and  recording  of  deaignation. , 


Vir.  Sum 


by  le»ytng  copy  at  reaidence 

by  affixing  lo  door  of  residence  a 
when  no  residence  can  be  found. 


Ml    dMignation    of    agent    I 
change  of  place  of  serrlce  by  agent 


^(^'o?  nTl 


,  on  defendant  without  the  Mate,  when  ordered 438 

notice  to  be  served  with  snaimons 443 

papers  to  be   filed 448 

IX.    SUVICB    >r    TUaUCATIOH. 

on  non-resident 438,  430 

departure  from  state  to  defraud  creditors 438 


clion   to  annul  marriage 438.    430 

for  divorce 438,     439 

for  separation 438,     431t 


papers  on  which  order  of  p 


1  to  be  filed.. 


ockholder! 

id  incompetents.  438,  430 

commence  action  to  avoid  limitation 4.18 

.  4S8,  430 


when  publii^ers  within  connly  refuse  ti 


allowed  to   defend 44R 

>t  allowed  to  defend  under  aection  446. . .  15nT 


i 


INDfiX. 
X.  Floor  Of  luvici  —  CoDtiniied. 

XI.  City  con»T  of  New  Yow. 

sen-ice  of  ■ununoiu  add  order  of  an- 

Xll.  Ih  juiTiCM'  comi*. 

coDnnencement  of  adioD  by 

eHin  DuriiM  caux.... 

3179 

when  accompanied  bv  order  of 

^mt 

2S80, 
2861, 

in  adion  to  forecloK  ilMchanii 

:'■  lien  in  CMrt  i 

iot'oj 

zwt 

S922 

Xltl.  Or  LOCAL  num. 

■cnice  of  aummona,  complaint  and  intu 
babeu  corpui.  etc..  may  ba  iuued  and 

Zl 

order  changing  name  of  bank  lo  be  fi1e< 
to  actpCDve  change  of  name  of  inauraac< 

^' 


SoperliiteadeDt  of  Pat 

to  aulil  Bttomey-genetal  in  canal  i 
■apcFlor  Court  of  Bnltala. 

cuato^  of  aeals,  reoords,  eto 

1S84 


INDEX. 

•■perlar  Court  itt  tfc«  City  of  Ife«r  Toi 

custody  of  aaU,  reiords,  etc 

■■rervlHora,  B<MiFd  of. 

lo  jppoini  physician  for  county  Jail 


proof  of  acts,  rnolufiors,  etc 941 

pajtacnl  of  UcsocTapher   for  dupUcalion  of  notee  of  triBl   on 

tn»y  me  on  cause' of  ieiion'VriinB  before  ie™.'.'..//.V/ !»!»',  1»28 

action  aiainit.  on  cauu  arising  before  term 1»2T.  1»2B 

appointment  and  compensalion  of  temporary  surrOEate. . .  2492,  S403 

■urrogate  to  report  fees  received  to 2B0J 

costs  In  action  againit 8244 

may  make  allowance  to  grand  or  trial  jurora 8314 

mileage  of  jurors 3314 

fees  of  printers. 8317 

BBPplFmntBl  Flc»dtiiKa. 
See. "  FLtADiNns." 

SnpvlMkeatKl  flaHi^«M. 
See  "SuuuoNs," 

SnWleMcBtarr  PFOcccdlav*- 

"  judgmcDl  creditor"  defined   SMS' 

includes  jwrson  recoverini 

remedies  classified 

pursuing  remedies  simullaneoualy   2432 

remedies  are  uiecul  proceediogi 8433 

review  of  orders  2433 

what  judge  niair  entertain  proceedings 2484 

referee  mar  >>e  appointed  to  Uke  cuminalion 8442 

report  of  referee   244S,  2443 

reference  may  be  ordered  it  any  stage 2443 

proceedings  upon  examination    2444 

partie«Mnd  witnesses  may  be  eumined 2444 

adjoiimments 2444 

oath  of  referee  2445 

payment  lo  sheriff  by  person  owing  judgment  debtor 2446 

order  to  deliver^  money  or  property  to  sheriff  or  receiver 244T 


,  ,         _  ._, 24C0 

Injunction  against   transfer  of  property , 2451 


application  of  mooev  or  property  received  by  sheriff, 
sheriff  lo  pay  or  deliver  surplos  to  judgment  debtor. . . 

'.'.'.'.'.'.',  245.1 

2454 

2454 

2454 

1 


iDlice  of  application  for  dismissal  on  dilcontinuanci 2454 


judgment  must  be  for  not  less  than  t2S ZtBS 

to  be  founded  on  service  personally  or  by  leaving   ~' 


residence    and   mailing    2458 

2654 


2654^ 


In  «4iat  county  examinnlion  to  be  Eisd 

answer  not  excused  as  lendlnK  to  convict  of  fraud 240(1 

nay  be  eontlnned  before  another  judge 24fB 


INDEX. 

I.  GmuAi.  FiovisioKt  —  Continued. 

disabcdicRce  lo  order  punilbable  as  contempt., 
release  of  debloi  (or  inalnlity  to  pay  is  discnl 
joint  property  of  joint  debtors  mljr  lie  reached. 
not  applicable  when  corporation  Is  judgmfnl  d< 


when  order  for  enaminalion  may  i)>ue 

whM  wariant  to  .mst  may  issue  instead  of  order 

im 

S 

ni.  EsautNation  of  jupcment  pebto*  aptei  issuing  and  ■ 
when  warriBi  lo  attest  may  iatue  instcMl  of  order. . 

2436 

^ 

IV.    EXAUIHATIOH   or    THItp   r: 


.  2M1 

',  SMI 


not  to  be  appointed  on  exuninatioB  of  tfaird  person  vilbout 
noliee  to  debtor  2441 

notice  of  application  lo  dismiss  or  discontinue  after  appoint- 
ment of  receiver  34M 


notice  of  application  for  ap[>oiatineat 

wben  appointed  without  notice 


relation  back  of  title  to  personal  properly IMS 

non-resident  not  to  be  appointed 8460 

removal  on  ceasing  to  re»de  in  state 24Gt> 

record  of  orders  appointiag  or  CKlHidini MTtl 

)ubiect.to  control  of  court MTl 

jurisdiction  of  justice's  court  over  actions  by 38B5 


flnvveme  C«vrt. 

£/  seal  of  county  clerk  is  seal  of  i 

^  noeral   jnrisdietion 

ti>»  change  place  of  trial  of  ■< 


F  justices  of  anwilate  division. . 


INDEX. 

SttprFne  Court  ~  Contlnnrd. 

See  "  ArpiLUiB  Division." 
powcn  of  juitices  asaigaed  to  appcllite  divuion.. 

fpecuil  or  trial  lerm  to  be  held  by  one  judae 

■ptKriaunenl  of  apcciil  and  trial  terms 

aiiiipinieiit  of  jusliceB  to  hold  tiial  and  special  Ici 

appointment  of  extraordinary  special  and  trial  term 

powerj  and  dutiea  of  iusiieea 

designation  of  Justice  to  prevent  failure  of  term. . 
place  of  bolding  terms 

adjourninent  of  special  terms  to  chambers 


slenographers.  appointment  and  duties  of 201-262 

justice  m»f  mate  ordera  in  county  court 3M 

retnoval  of  action  from  N,  Y.  d^  court 31» 

of  action  to.  for  disability  of  county  judn 342 

from  county  court  to  cbann  place  of  trial S43 

actions,  etc.,   in  loeil  canrls  of  HudMin.   Ullca  and  Oawego 
transferred  to. 819T 

Sapreme  Conrt  Reporler. 

papers  and  opinions  lo  he  turmahed  to 348 

no  salary SW 

must  report  and  publish  dceiuons '....,...  2w 


See  "BOHDS!" 
iction  by,  to  recover  from  principal  com  and  expenaes  of  auit.  IMS 

r  CompMBlea. 

IS  sure;y  on  receiver's  bond TIS 

xjuivalent  to  two  sureties  on  bond  or  undertaking 811 


Sarro vole's  Court. 

lerm  "  surrorate  "  defined !..'.'!'.!"! !'.!'.!..'. .'..'.!.!.! .!  2014 

S343 


n"  defined 

■.'.■.'.'.".'.".■.■.■.■.■.■.",',■,■.'.'.','.'.'  27','m^  a 


presumption.   2473 

acquired  by   citation  or  appearance   2414 

citation  pretnmed  from  recital  in  decree 24T3 

omisaion  of  jurisdictional  fact  from  record  available  only  on 

may  supply  by  amendment   24T4 

court  first  exercising  has  ciclusive MT6,  2477 

exclusive,  in  case  of  testate  or  intestate  dctcdaMa 2470 

concurrent  (urisdiction  nver  esUtes  of  non-residents 24T7 

situs  of  d^bls  owing  decedents  for  purpose  of  jurisdiction.  . .  247H 

in  new  or  altered  counties    2470 

ttanifet  of  proceedings  on  formation  or  alterattoo  of  county.  2480 


ISSV 


INDBX. 

SarrttKate'i    Cosrt  —  Contlnacd. 

II.  Sissiom  AHD  ^au>  or  couir. 

court  ■!«<>«  open  far  busiiww  2BM 

when   lo  attend  al  office 2605 

ippointment  of  term*  in  New  York  eounty 2501 

signing  of  decrees,  letlen  and  ordera  during  vacation 2505 

vhen  and  where  court  held  by  eounty  judn 2S0S 

lUl  of  appraiser!,  eic.  lo  be  puMished  weiklj  in  Kew  York 

eounty 3S04 

designation  of  spedal  surrogate  24S3 

of  acting  mrrogate  2483 

county  judge  who  i>  also  lurrogate 2(8S 

III.  DIIODALIFICATIONS    AND    DISiBIUIT    OF    SVBBOOATB. 

dinqualilied  a>  tH>!  juror   1029 

who  to  act  a>,  during  vacancy  or  disabilitj' 2484 

tranifer  of  procMdings  in  King)  county  to  jupreine  court  in 

a>e  of  vacancy  or  disability 2484 

who  to  act,  if  lurrogate  dioqualiGed 24SS 

in  New  York  county,  supreme  court  to  act  in  case  of  vacancy, 

disability  or  disqualiRcalion 34f>e 

prvof  of  authority  in  case  of  vacancy,  disability  or  disqualifi- 
cation   2487 

order  providing  for  vacancy,  diiability  or  disqualification 24SS 

bow  lemporarv  authority  during  vacancy,  etc.,  superaeded 24BB 

completion  of  unfinished  business  of  predecessor 2489 

proceedings    in    supreme    court    in    New    York    and    Kings 

couhties.   2*B0,  2481 

appointment  of  temporary  surrogate  by  supervisors 24B2 

compensation  of   temporary  surrogate 24&S 

entering  and  recording  acts  of  persona  temporarily  acting  as.  24W 
when  ^squalified  lo  act  as  attorney  or  couo«l.  ....... .7:  .. .  B49B 

for  interest   in   proceeding 241)8 

when  obiection  for  special  disqualification  waived 2401 

•urrogate's  father  or  ton  disqualified  to  practice SS29 

IV.  Rkcomis;  cluks;  sTiHooaiirims,  irc. 

books  and  indices  lo  be  kept 2408,  2400 

books  ani"  papers  to  be  preserved MOO 

maps  and  surveys  filed  with  surrogate  of  New  York  county 

official   records   of  surrogate  of   New    York  county  are  pre- 
sumptive evidence  after  twenty  years SCS 

to  make  and  certify  to  searches 061 

misdemeanor  to  refuse,  neglect  or  delay  lo  make  search 061 


of  clerk  of  court 2W» 

sts  of  clerk  of  court 2SW 

guardian .' '. 2600 

may  examine  wtlncBsei  on  uncontested  probate Z*"!! 

ante  liable  for  clerk's  acts 2611 

rintment  and  removal  of  stenographer  in  New  Yotli  and 

,    Kings. atllZ 

in  olher  counties  2B13 

rpreter  for,  in  Kings  county 360 


■oiinions  arnly  althooah  decedent  died  before  enactment 24R2 

imnlction  of  nnfini.hrd  hi>«in--«  betorr  nredecenor 2*"1 

vninv  of  records  left  un^i^ned  hv  uredeee^vor . ............  2"^ 

itificslion  of  complelinn  of  records,  etc..  of  predeceasor.. . .  2'l»2 

eldenUl  powers 24SI 
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idify  decrees  or  orders 24S! 


ceo 

.  r^""edV  inSSt'^ 

iblishing  win 

nliff  ia  pirtiiion. 

.  isaa. 

«^ 

■ceden 

■a   properly 

i^iihout 

r  lea 

e  to  Iwtie  Meeutio 

n  aga 

ns(  deceden 

s  prop- 

B  relative  to  sheriff's  bonds  apply.. 


indales  may  be  served  in  *iiy  county 251B 

be  executed  in  any  county 2B15 

>e  commenced  by  citation   2B16 

1  acquired  by  presentuion  of  petition 2516 

petiiicn  commences   proceeding  within  aean- 

of  limitation 2617 

arsons  cnnsliluting  a  class  are  unknown 2618 


"llt^' ™  "  ■  ^™-  ■ . .  '"*'.".  .f  f"?. . .".'.  ".T..  ". .'"™°  2527 
■ppointment  o(  special  guardian  ad  littm  for  incompetent  to 

CTCliision  of  committee  2S27 

waiver  of  citntion   2ri2R 

arnearancc:  how  made  2C2S 

effect  of  aopearancc    ; 2n2)t 

appointment   of   special    guardian    for   infant  or  incompetent 

person ZiSfl 


INDEX. 
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VII.  Piocus;  SEivTcii  trpEAUMCB^  Continued. 

mode  of  publicaiLon    SUS 

geneni  provision!  relating  lo  service  of  papers  applicable iK38 

VIII.  Paktiu.     See,  a'so,  "XIV:     2.  Apprals,   intra.' 

jnanirr  by  surrogate  to  ascertain  persons  constituting  a  class.  2&lfi 
EubpcRu  lo  testify  as  to  persons  constituting  a  clasa SS1S 

IX.  Pleading*. 

petition  or  aniwei  may  be  presented  orally    ZS83 

written  and  verified  pleadings  may  be  required 2533 

form  of  verification    2581 

by  whom  verified 2534 

X.    DErOlITIOHSl    WltHIUBS,     ItC. 

general    provrsioos    for    discovery   of    books   and   pap«rs    ap. 

plicable.  .  , 2538 

may  take  testimony  of  infirm  witnm  «it  of  court !!"  X  i  "  .  2638 
may  ordei  testimony  of  infirm  sabscrihing  witncM  to  will  lo 
be  taken  before  sarrogate  of  aaolher  couaui 2S40 

"^otEw'munty."*.."....?...*.™'.!*...'..™ "  2640 

may  issue  subpama  to  testify  to  jurisdietioaal  facta  on  petition 

for  administraticm ;-'■-.- ^^^ 

la    interest  in not     laqua  i  y mony  aa  to  ^^^ 


decree  on  conlesled  proceedii 
exceptions  to  rulings  of  .urrog; 


XI.  HEAaiHOs;    ikials,   etc 

itenographer  to  take  and  transcribe  notes 2M1 

•utbenliaition  of  etenograpber's  mioulea  3U2 

slenograpbic  minutes  to  be  bound K43 

to  be  noted  on  record  of 

2643 

during  trial 2045 

to  nnomgs  ana  reiuuii  ID  Bnd ZIH6 

Mttlement  of  case  and  eiteplians  2IHB 

decision  lo   sisle   separately   facts   found  and  conclusioa*  of 

request!  to  find  may  be  laide  to  aartogate  at  actriement  of 

case 3645 

trial  by  jury  of  questions  of   fact  arising  In  proceedings  to 

aell  realty  to  pay  debu  254T 

tranafer  to  supreme  conrt  for  trial  by  jury  of  proceedings  in 

New  York  county  for  probate 3541 

verdict  in  proceedings  lo  sell  real  property  lo  pay  debts  to  be 

reviewed  by  motion  for  new  trial .,...  254B 

XII.  KiriaiHcas. 

may  appoint  clerk  or  assistant  to  examine  accounla  of  guard- 

surrog'aie'  of '  New'  Ydrk  m'ay  refer  'queitioiia'  to  aiiiBtant! '. '. '.  2M8 

may  refer  questions  of  fact  lo  lake  testimony  and  report 3546 

examination  and  ECtllcmenl  of  acconnts  may  be  referred SMS 

crobate  or  revocation  of  probaie  cannot  be  referred 3S46 

powers  of,  and  procedure  before  referee g4« 

tODGitnalioo  of  referee's  re^rt 2VM 


INDEX. 


Xin.    DiCUES   ADD   OUUU. 

"dec(«"  defined 

revoking  letleri  may  r 
AdmittinE  lo  probate  ti 


on  appliciHon  for  probate  of  beinhip 8666 

directing  pajment  by  enecuior.  etc..  ii  evidence  of  M- 

M(g. 2688 

for  moaey.  transcript  to  be  furnished 2663 

■nay  be  docketed  at  judnnent 21163 

execution 2651 

enforcing  bjr  puniihment  for  contempt IfSH 

nilmcnt  for  contempt  doci  not  bar  action  on  bond IBSR 

presumption  of  satisfaction , .  376 

record  of,   on  contested  proceeding  lo  have  reference 

to  stenographic  minnlea 3948 

ll  order"   defined    ZKiO 

ier"  defined 2BB6 


XIV.  A?rui.i. 

1.  Hdht  and  Bihtn  taktn. 

after  jary  irial   of   proceedings   to  tell   decedent'*   real 

properly  to  pay  debt)   264n 

iL'hcn  party  nay  appeal  2S68 

no  appeal  ties  from  decree  or  order  on  default 2.'KS 

when  person  not  ■  party  may  intervene  and  appeal 2668 

to  what  court  appeal  taken   29711 

bringing  up   intermediate  orden  for  review SG7I 

■      timelo  appeal   IB72 

service  of  notice  of  appeal 2fi7'l 

appellate  court  may  aupply  defects  In  perfecting  appeal. .  1;M3 

2.  Portia. 

necewary  parties 2573 

bringing  in  additional  parties  after  appeal 2973 

designation  of  parties  to  appeal 1295,  ^7H 

proceedings  when  party  dies  pending  appeal 1208.  2S79 

subatitDtion  of  repreaeotaliee  of  deceased  party...  1207.  2575 

order  for  substitution  of  representative  of  deceaaed  party.  1200 

2BTB 

S.  Stenrily;  undtriaking:  tiay. 

security  may  be  waived 1S09,  29T9 

to  perfect  appeal   3^77 

undertaking  to  stay  eiecution  of  decree 2978 

cotntnitmenE  for  disobedience  ro  decree  or  order..  ^70 

amount  of  undertaking  to  stay  proceedings 2nM) 

rtquiaites  of  underUking 2KSI 

ttndert«ki.g  must  be  filed 1307.  257(1 

new,  on  insolvency  of  sureties 1S06,  297Q 

deposit  in  lieu  of  undertaking 1306.  2B7B 

action  on  undertaking    1300,  a97R.  2981 

perfected  appeal  slays  proceedings  in  cases  not  expressly 

provided   for 2S8d 

tuspension  of  decree   for  probate 2582 

powers  of  necuiots.  etc.,  pending  appeals  from  decrees.  2582 
•ppoiolment  of  temporary  adwinistratoT  or  aiqiraiMr  not 

•tared. 2583 

removal  or  luspenson  of  leatamentary  trustee  not  stayed.  29811 
suspension   of    executor,    admlnittrator   or    guardian    not 

alayed 2S83 

4ccre«  revoking  probate  or  letters  not  stayed SCSg 


IMDBX. 

KmproKBle'B  Conrf  —  CoatlBOCd. 
XIV.  ArPBiu  —  Continued. 

4.  Htamti;  itttrminclion, 

E reference  of  ippeili  frtm  791 
rings  up  each  decision  excepted  to 2M0 

reception   or    rejection    of  e*idenoe   not    ground    for    re- 
vcn*1  unless  prejadicial  2646 

order  of  appellnte  d'Tisron  tc    ._     

into  effect  

»ppell«te  court  h»s  Hme  power  (o  decide  farts  » 


n  CMe  settled 20J8 


appellate  court  ma;  take   fortl 


cost* SS89 

XV.  Cosrg  ako  feu. 

a»i>  be  made  payable  by  party  or  out  of  fund SS5T 

no  costs  other   than   «ctt»l   expenses   when    estate  less   than 

M.000. 2B87 

discretionarjr.  encepl,  etc 2EM 

to  be  awarded  of  course  to  successful  parly  on  trial  of  qa«. 

tion  by  jury  2BS8 

unsuccessful   contestant  of  probate  not  entitled  to  costs  out 

of  estate   2SH8 

stenographer's    tnfnutes    for    conleatant    of    probate    iniv   be 

charged  upon  estate  2SKe 

include  disbursements.  BIBS 

to  be  fixed  by  surrofiate  and  Inserted  In  decree SSSH) 

trial  fee  for  eacb  day  exceeding  two SMI 

on   orders SSW 

on  motion  for  new  insl  before  sorrocate 2B81 

of  proceeding  to  compel  payment  of  funeral  cxpenaes 2T29 

of  jury  trial  ssme  as  In  suprenw  court SEW 

oa  anneal  same  ss  in  supreme  court BSflfl 

discretfanary  allowance  on  contested  and  uncontested  decrees.  2S81 

additional   allowance  in   settling  accounts SS« 

allowance  nron  sate  of  real  property  to  pay  dtcedenfs  debts.  2Mn 

i.  in  lieu  of  commissions'^..' ..._ 9SM 

fees  of  apnraisef   9rfK 

of  referee,  sajne  as  In  supreme  court 2nM 

of  officers  for  sett  Ices,  same  as  in  lupreme  court SSM 

anrrogat*  not  to  charge  or  receiTe  iMs SSW 

mileue  of  surroeate  for  talcing  teatimony  ml  of  cotnt SMT 

fees  for  eooies  of  oaners  2Sm 

to  report  fees  received  to  superrisors 2W>t 

fees  not  to  be  charged  when  Htale  leas  than  tl.OnO SSOl 

section  3301,  relative  Id  clerk's  fees,  not  applicable S802 

KVI.  Snciric  nocanDiNSS  tk  suaaocATa's  covbt. 
probate  of  wills,  see  "  Wilis." 

of  beirshiB.  see  "  Htl.s." 
issuance    of    letters,    see    "  Lrrrns    o»    AnmHimtATtoa  i  ** 
"  LBiTsas  TEST«MmT«y." 
*  of  letters  of  guardianship,  see  "  fiOABDi.<»8.'* 

regnlatlon  and  control  of  executors,  administrators,  goardiana 
and  testsmentars  tmsleet.   -ee  "EiecOTOis  AMD  Admimi*- 

nie  of  rMl  property  to  pay  decedents*  debts,  sec  "  SaLI  or 

»w«  .Google 


tNDBX. 

on  file  in  New  York  county  for  twenty  yean,  ar*  preaumptlvt 

evidence.  .  .  .,.,,,,,.....' - .* .,',,-'..'.  ^  -.*'.-.... .     9B5 

when  court  may  order  ,.-.,.-,..  ^ . ... , 1QS3 

contenu  and  «ei.ice  of  order 1688 

aulhorilT  to  enter  under  order 1<B4 

commiuioner*  of  partltian  may  employ  lurveyor ISBS 

referee  or  commisuoners  to  iilnmiare  dower,  may  employ  (ur- 

vcyor.  .   . ........_....,-,-..-.  p  -  i  ---..-  i . .  MOD 

(urreyor'i  feei  in  partition  or  dower 82B6 

•yrapuF,  MvnlelpBl  Coart  of  the  City  «t. 

jutiidiction  of  lummary  proceeding!  to  diipoueti 22M 

T. 
T«Ter»-Keepet«. 

dixjualified  to  act  aa  ju*tic«  of  the  peace 2866 

miiitary  pay.  penuoni,  revardi,  11101,  etc..  exctsiit  from  atiiDre 

for.  .  r   ,.V: .........TT 139a 

to  be  paid  by  officer  nuking  ule 1676 

property  leiied  for,  cannot  be  recovered  in  replevin 1690 

liability   to    lUte    tor,    not   affected   by    iniolvent    debtor'!   dis- 
charge.  : 2IB4 

debtor  to  state  for  taxes  not  to  be  diicbarged   fioni  ioiprison- 

ment  an  execution   2218 

■umniary  proceedings  to  dispouesi  tenant  for  non-payment  of.  2281 
■cainit  decedent,  enlilled  to  preference  in  payment 2719 

Tsxparer'a  Aellon. 

when  taxpayer  may  lue  to  redreis  municipal  wrong 192S 

TeacIierB. 

may  be  excused  from  serving  as  jurors .' 1038 

Trlrsraplia. 

operators  exempt  from  jury  aervke 1080.  1081.  112T 

proof  of  exemption  1082,  112B 

casts  of  condemnation  when  compensation  for  right  of  way  does 
not  Mceed  »0   8378 

Telepkonv  CoiapaDlpa. 

costs  of  condemnation  when  compensation  for  right  of  way  docs 
not  exceed  $50  S3TB 


execution  against  property  in  hands  of 1371 

Tcnanta  In  Conwion. 

may  maintain  ejectment  separately 1000 

ouster  must  be  proved  in  ejectment  between  co-tenants lElB 

action  of  partition   by.  see  "'  PAatlTION." 

action  for  waste  against  co-tenant 1656 

action  againsi  ro-lenanl  for  proportion  of  profits 1660 


t  tendered  to  be  paid   into  c 
1303 


tNDBX. 
TcBdcF  —  ConttBved. 


proof  of  thit   In  Bcllimi   (or  Injnry  to  tl 


■ction  for  ciittinE  on  land*  of  iadividuil  or  mnnlciiiaUlr. - 
treble  or  nngla  dinuKc*  for  cutting i 

of  aotic«  of  motion,  eight  6xjt 


to  apply  for  continuance  after  d^th  of  partj.. 

makinfc  aupplemental  complaiot  b 

<n  of  time  of  publication 

.._e  when  paper  Krved  by  mail 

lion  of.  to  answer  or  demur  in  action  againtt  corporation 

bin  or  note  17T8 

tvice  of  notice  in  N.  Y.  city  court 8181 


.  S4U.  2413,  MM 


c  fundi,  aee  "  MDHintAL  Coa- 


costi  when  action  brought  by  9 
no  fees  for  adminiitering  oath 


d  in  olBce  ar«  eridenee.    1184 

otnosii  oi  jujiice  5  ftooK*  witn    3144^47 

inry  lin  to  be  filed  in  office  of ION 

to  transmit  copy  of  jury  list  when  lost  or  destroyed 1038 


INDCIC. 

Trail  if  vF  Tmx. 

sUIe  m*Y  be  mwlB  defeiuluil  In  tction  affcctlBS  mtltj  nifajaet 


nonjoinder  or  miBjoiDder  of  defendant  in   action  acainiE  pcr- 

»ni  engaged  in IMB 

filing  statement  of  namei  of  members  of  joint-stock  aiKieiation, 

etc.,  eniaged  in    IBW 

atlorney-Beneiil  to  bring  ejectment  for  real  properl7  forfeited 

for.   .- IBTT 

adt^rtisement  of  pendencr  ol  action WT8 

effect  of  iiidgr"«"t  againat  unknown  claimants 1980 

rqiori  of  recoveries  to  land  oWice 1981 

action  to  recover  pergonal  properly  forfeited 18S2 

action  to  be  brought  in  name  of  people 1W4 

proof  of  title  in  action  for  Injury  to  trees  on  unoccupied  laadi.  960 

action  for  culling  t.n  lands  of  individual  or  municipality 1887 

treble  or  single  d.mages  for  cutting 1668 

place  of  trial  of  action  for  penalties  for  trespass  on  forest  pr& 

action  for  damages  for  encroaching  wall  lo  be  brought  within 

two  years. 1499 

persons  holding  over  after  determination  of  trust  or  estate 1M4 

reversioner  may  snc  for  damaKs  to  inheritance 1605 

cutting  trees,  etc.,  on  lands  of  individual  or  raunicipalrty 1667 

summary  proceedings  to  diapossess  trespassers......... 2232 

when  notice  to  quit  required  2236 

petition  for  sale  of  animals  found  trespassing 3068 

See  ■'  Stiayi," 

damages  entire  when  several  animals  trespass 3109 

-  Trlitl. 


:;j^v;s" 


may  be  adjourned  to  another  place 41 

may  be  had  at  chambers  by  consent S39 

clerk,  sberiff.  etc., not  requited  to  attend  trials  at  chambers....  239 

m^ne^'causM  i^n  ci'l7e™rt  oT  New  Yorii'!  "V.""'.'."'.'.'.\'.'.'.  3188 

See.  also,  "  Issvra;  "  "  Norici  or  TatAi." 

when  issue  of  fact  aHses  on  alternative  mandamus SOTfl 

issues  must  be  disposed  of  by  trial 96B 

order  of  trial  of  issues  of  law  and  of  fact 066 

court  may  direct  order  of  trial  of  issues  in  same  action OCT 

immaterial  issues  need  not  be  tried 97B 

issues  to  be  tried  at  terms  held  by  one  judge  only OTQ 

note  of  issue  to  be  fled 977 

order  of  disposition  of  issues OTS,  STB 

preference    of     issues    on     the     calendar,     see     "  PaEFEMED 

cither  party  may  bring  issues  to  trial 960 

i2es 


INDBK. 


lime  for  service  in  N.  Y.  city  coiirl 3161 

for  what  day  notice  may  be  given  in  N.  Y.  city  court Sl^ 

order  for,   lo  be  served  with   dcEendant's  pleading  in  action 

againit  corporation  an  Hll  or  note ITTS 

paperi  to  be  furnished  at 981 

on  replevin  to  be  furnisbed  lo  court  or-refei« ITIT 

II.  Place  oi-  iwal. 

supreme  court  may  cbanac,  in  utions  peodins  In  olbcr  court*.  S18 

removal  from  N,  V.  cily  court  lo  supreme  court 819 

in  supreme  court,  aummoni  must  ^KCifj  place 417 


12-990,    applicable   only   I 


when  s^verncd  place  of  subjecl-m 

where  triable  when  all  the  parlies 

"'uce'JbS^  ed"'  '"  ""'"''  ''"'' 
dentanil  for  change  of  place 


III.    BV    JtJRV. 

feigned  issues  abolished   . 


&; 

judicial  di 


of  part  aliens  abolished  IIW 

ID  «  bad  as  prescribed  by,  code 1190 

on  questions  stated  and  settled  in  application  for  appointment 


triable  by  jury  of  KiM. 
of  issue  of  adutterjr  in  aei 


.   1800 
.  19B0 


a  demand 


■uDimary  proceedings  lo  recover  posKssion  of  land  of 
right  on  demand  2M7 

demand  for.  in  marine  causes  in  city  court  of  New  York 
of  right  on  demand 3189 

of  specific  issues  of  faci  v,hen  of  right 9T0 

method  of  waiviitg  trial  bv  jury 1009 

""^^.  ."".""ff!'.™. .".!'"!'!"?.!..'" "^"^..V.     0« 

what  iisnes  are  triable  by  9I» 

Issues  of  fact  in  partition  of  right 1S44 

must  order ° ,:..  2f«W 

action  to  determine  validity  of  probate  of  will 2663* 

1S1M) 


INDEX. 

Trial  _  CoRtlkBcd. 

III.  Br  jum*  —  CoDtiniied. 

2.  Wlitn  dufrclJoury. 

questions  o(  fact  arising  in  proceedingi  twfo)^  surrogate 

to  kII  real  property  of  decedeat  to  pay  debts 2MT 

may  be  ordered  on   specific  queitions  of  fact  when  dis- 
cretionary.   823.    971 


8.  Formalien  of  thi  jury. 

clerk  to  prepare  and  deposit  ballots 1103 

lo  draw  baJJots  11(M 

mode  of  drawing  ballots  1165 

persons  drawn  from  the  jaiy 1166 

disqnslification  for  relationship   1166 

objection  for  relationship   1166 

ballots  drawn  deposited  in  second  box 1167 

returned  lo  first  boi  on  discharge  of  jury 1168 

of  absent  and  eicused  jurors^  returned  to  First  boi.  IISS 


sheriff  to  summon  talesmen. 


when  lalesoien  lo  be  procured 1171,  1172 

disqualiF 

exceptions  and   challenges   to  taJamen'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.  1174 

no  objection  that  jurors  not  on  original  panel 11T5 

peremptory  challenges 1176 

no  challenge  because  oRicer  drawing,  parly  or  iateresled.  1177 

because  officer  notifying  is  parly  or  interested 1178 

eballenges  in  penal  actions  for  money 1176 

employees  of  parties  subject  to  challenge 1180 

Btockholder  of  corporalion  party  subject  to  challenge IIAO 

challenges  tried  by  court  only   1180 

review  of  determination  of  challenges 1180 

i.  VtnlKl  and  discharge  of  jury. 

for    purpose   of   exception,    trial    continues   until   verdict 


proceeding!  after  disagreeiaoRI  of  jurji 

plaintiR  cannot  submii  to  nonsuit  after  jury  relirei 
^aty  to  assess  damages  in  action  for  monei; 

general  and  speeial  verdict  defined 

appeal   from   judgment  where   general  or  special  i 
special  findiiw  controls  Keneral  verdict 

IV.  By  covai. 

elsewhere  thin  Bt  coun-house,   by  stipulation 

what  issues  of  fact  are  triable  by 

issues  remaining  after  after  jury  trial  of  specific  queslif 


of  law  It 


^ 


Tirlal  _  Coatlnaed. 


'■ived  ind  judge  aawnu. 


iry  waived  and  judge 
of  waiving  trial  by  ji 
HjiiioD  lo  be  fikd.... 


when  deeiii 

See  ■■  IIECUIOH.- 

new  tml  for  fiilure  to  file  withia  time  limited 1010 

order  upon  motion  for  new  trial  for  failure  to  file  dedajon 

within    lime   limiied 1010 

coili  upon,  order   for  new  trial    for    failure  to   file  dediion 

reference  of  i»uH,  etc.,  aee  "  Ritiiihci;  "   "  R«Fo*r." 

time  for  filing  decirion  in  city  court  of  Ke*  Yotlf SITS 

exceptions  to  rulings  of  surrogate  during  trial SHR 

to  6ndings  of  surrogate*  and  refusal*  to  find 2540 

ll    T*FB«. 

Id  be  held  by  one  judge 220 


Tr«r,  JnBllcp'a  Coart  of. 


■rrest,  attachment  and  replevin  in 82ia  8211 

answer  rsising  lille  to  real  property S2t2 

appeal  to  county  court  S21S 
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MUMCII'AL  COURT  ACT. 
|1.  JnrladlctloB. 

Ejtecpt  fts  prorided  iu  the  nest  pection  the  mnnlcipal  cotirt  of 
the  city  ol  New  York  haa  jurUdictioo  in  the  followiug  ei»il  airtions 
■mil  proceediDgs : 

1.  An  action  to  repovt-r  dninaeos  upon  or  for  breach  of  cou- 
trni-t,  oxpreHs  or  implied,  other  than  a  promise  to  marry,  where 
the  (iiiui  cliiimeil  dues  act  pieeeil  five  hundred  dollsnt. 

2.  An  aetion  upon  n  bond  conditioned  for  the  paymeiit  of 
money   where  the  Hum   claimed   to   be  due  does  not  exceed   fire 

.  hiiuilred  dollHTH.  Ihe  judgment  to  be  rendered  for  the  aiim  ai-tii- 
ully  due.  Where  the  sum  Hpenred  by  the  bond  ia  to  be  paid  in 
InstallnientH,  an  action  may  be  bronght  for  eaeh  installment  as 
it  becomes  due. 

3.  An  action  upon  a  Htirety  bond  or  nndertakinR  taken  in  any 
conrt  where  the  amount  claimed  in  the  Hummons  does  not  exceed 
the  sum  of  five  hundred  dollars. 

■1.  An  action  in  behalf  of  the  people  of  the  state  or  of  the  city 
of  New  York,  bronght  by  the  direction  of  a  commissioner  of  puli- 
lie  charitie.i  or  an  overneer  of  the  poor  upon  a  bastardy  or  aban- 
donment b<iud  in  a  case  where  it  is  prescribed  by  law  that  snch 
an  action  can  be  maiataiued. 

n.  An  action- ii|>oii  the  bond  of  a  marshal  of  the  city  of  New 
York,  as  prescribed  in  this  act. 

(i.  An  action  upon  a  judgment  rendered  in  any  court  not  being 
a  conrt  of  record. 

7.  An  action  for  a  fine  or  penalty  not  exceeding  fire  hundred 
dollara,  including  an  action  to  recover  a  penalty  giTen  by  the 
charter  of  the  city  of  New  Y'ork  or  any  by-law  or  ordinance 
thereof  or  by  any  statute  of  the  state. 

8.  An  action  to  recover  damages  for  an  escape  from  the  jai] 
liberties  of  any  county  wltbin  tbe  city  of  New  York,  where  the 
sum  claimed  does  not  exceed  five  hundred  dollars. 

9.  An  action  to  recorer  one  or  more  chattels  with  or  without 
damages  for  the  taking,  ^vitbholding  or  detention  thereof,  where 
the  value  of  the  chattel  or  of  all  the  chattels  as  stated  in  th» 
affidavit  made  on  the  part  of  the  plaintifF  does  not  exceed  five 
hundred  dollars. 

10.  An  action  to  foreclose  a  lien  upon  a  chattel  for  a  snm  of 
money,  in  any  case  where  such  a  lien  exists  at  the  commence- 
ment of  the  action  and  where  the  amonnt  of  the  lien  does  not 
cxi-eed  five  hundred  dollars. 

11.  An  action  to  enforce  a  mechanic's  lien  on  real  property  In 
which  the  eorirt  Khali  have  power  to  render  judgment  for  the  sum 
due.  and  to  declare  the  amount  a  valid  lien  against  the  interest 
of  the  defendant  in  the  property  described  in  the  complaint,  at 
the  time  of  the  filing  of  the  lien,  where  the  amount  does  not 
exceed  five  hundred  dollars,  but  said  conrt  cannot  render  judg- 
ment for  Ihe  foreclosure  and  sale  of  the  properly. 

12.  A  summary  proceeding  under  tilie  two  of  chapter  seventeen 
of    the   code   of   civil    procedure   to    recover   possesaion    of   real 

■  property  which,  or  a  portion  of  which,  is  situated  within  the 
district  wherein  the  application  for  such  recovery  is  made.  Such 
proceeding  may  be  tried  with  or  without  a  Jury,  which  may  be 
demanded  by  any  party  thereto.  The  conrt  in  either  case  has 
power  upon  application,  to  nllow  the  iietition  or  answer  to  be 
amended,  at  any  time,  if  Biibstanlial  justice  will  he  pronoled 
tbereby  nod  the  riglits  of  the  parties  have  not  been  invalred 
tsie 


MUXICIPAL  COnRT  ACT, 

b^  reason  ot  th^  defnctire  pleailiuK.  tii  dtTevt  or 
diet,  aud  to  graut  or  dfiij'  a  uiution  (or 
may  be  taken  tbcrefroui. 

in.  An  Bi-tion  for  daniafcvn.  (or  fraud  or  dpot'it  wh^ri'  thi>  dam- 
afffH  claimed  do  not  eicptAl  five  himdrt-d  dollara. 

14.  All  action  to  recover  damatroH  fur  a  penoual  injury,  or  for 
loKH  of  KerviccH  or  for  niediral  or  other  neceasary  espenaes  ocea- 
aioDetl  thoreby.  or  an  injury  to  property,  where  the  sura  claicned 
doen  not  e\ci-eil  five  hundred  doilani,  exeeptlnj;  however,  nrtionn 
to  recover  daraaeei  for  an  ansanlt.  battery,  malicious  prnae<-ution. 
falne  imprisonment,  liliel.  slander.  cHminal  rimversation.  sednr- 
tion.  or  toHH  of  society  of  husband  or  wife. 

m.  To  iBsiie  or  vacate'  a  requisition  to  replevy,  a  warrant  of 
attaebment.  or  an  order  of  nrreat;  or  fcrnnt  or  vacate  a  May  of 
eiieciition.  or  of  proceedinmt,  within  the  litnitatlons  provided  In 
this  act.    But  sneh  atay  shall  not  exceed  five  days. 

Ifi.  To  render  judgment  in  an  action  or  make  a  final  order  In 
aaiuuiary  proceediDgH  upon  confession  or  upon  the  consent  of 
both  partiea. 

17.  Otiier  civil  actiooa  or  proceedings  of  which  district  courts 
in  the  city  of  New  York,  or  jiisticeH  of  the  peace  had  juris- 
diction on  the  thirty-iirst  day  of  r>ecember,  eighteen  hundred  and 
ninety-seven,  except  such  as  shall  be  eipreasty  excluded  by  this 

18.  The  Jurisdiction  extends  to  actions  against  the  city  of  New 
York,  a  domeatic  corporation,  or  a  foreign  corporation  having 
an  office  in  the  city  of  New  York,  an  a  dm  in  intra  tor  or  executor 
as  such,  where  the  amount  claimed  does  not  exceed  five  hundred 
dollnrs. 

19.  In  an  action  or  a  suminary  proceeding,  to  direct  or  set 
aside  a  verdict,  vacate,  amend  or  modify  n  judgment  or  final 
order  rendered,  or  made  on  consent,  confession,  inquest  or  trial, 
grant  a  new  trial,  open  a  default,  or  in  a  proper  ease  grant  a 
new  trial  on  the  ground  ot  fraud  or  newlj"  discovered  eTidenee. 

L.  1382.  rli.  410.  I  128S:  L.  IBOl,  c-b.  46a.  I  13(M. 
12.  No  Jarlsdlctton  In  eertfllD  cnnes. 

The  said  .municipal  court  cannot  take  cognizance  of  any  civil 
actions  in  either  of  the  following  cases: 

1.  Where  the  title  to  real  property  comes  in  question  as  pre- 
scribed ill  tille  four  of  this  act.  Hut  in  an  aellon  brongiit  in 
sail!  court,  the  snrety  upon  the  defeiidanta  undertaking  is  liable 
In  the  case  specified  in  section  one  hundred  and  eighty  of  this 
act,  to  any  amount  for  which  Judgment  might  have  been  ren- 
dered by  aaid  court  if  the  answer  and  undertaking  had  not  been 

2.  Said  court  shall  not  have  any  equity  Jurisdiction,  except 
however  that  this  subdivision  shall  not  be  so  construed  as  to 
prevent  a  iMiraon  to  or  against  whom  a  precept  is  issued  as  pro- 
vide<i  in  title  two  of  chapter  seventeen  of  the  code  of  civil  pro- 
ceitiire,  from  setting  up  an  equltiible  defence  in  aummary  pro- 
ceedings. 

L.  1001,  cb.  Wi,  I  tsae. 

In   an  action  specified  in  the   last   section  but   one.   excepting 

aubdivisiouB  four  and   five,   where   the  damages   claimed   or  the 

ISIT 
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value  o(  the  chutlel  or  nil  the  chnttela  cl«lme<l.  ns  rtatefl  in  the 
coin|>laint,  esreed«  two  hundred  oiid  fifty  dollani,  tbe  itetendint 
niny,  aricr  itwiie  in  Joitird  and  before  an  adjourDuiciit  has  been 
granted  utxin  liia  npplieation.  npply  to  the  jimtice  holdinx  court 
in  the  district  in  which  the  aetioii  bi  broiiKht  for  au  order 
remoripg  the  action,  and  if  it  be  in  the  eetond  dintriet  ol  the 
Imrough  of  the  Bronx,  or  in  miiy  district  in  the  boroiiKh  of  Mnn- 
hnttftn,  to  tile  city  court  of  the  city  of  New  York,  if  in  any  olher 
district  into  the  county  court  ot  tlie  connty  wherein  the  diHtriel 
i^  sitiiatfd.  it  the  aiiid  county  court  hno  jiiritidii'tioii  of  stTch 
action,  olhcrwine  into  the  supreme  court  in  mich  county.  Bnch 
an  order  must  lie  icrnnted  upon  the  defeudanl's  lilinK  with  the  - 
clerk  ail  uiidertaliing  approved  by  the  rourt,  in  a  mm  not  le.'M 
than  iH-icc  the  amount  of  the  dnmaKea  claimed  lir  twice  llie 
value  or  the  cliatlel  or  of  all  the  chnttcls  clnhiied.  ns  ntatcd  In 
the  complaint,  with  one  or  more  siiretiea.  to  the  etTect  that  the 
defendant  will  pay  to  the  plaintiff  the  amount  of  any  Jndjimeiit 
that  may  he  ivcoreri'd  nminxt  him  in  Ihc  court  to  which  such 
action  ahati  ]ie  removed.  From  the  time  of  jtrautinit  the  order, 
the  lify  court  or  cttunty  court  or  supreme  court,  a»  the  fiinc 
may  be,  has  coEnizanee  of  the  action,  nud  the  clerk  of  tberourt 
mnnt  forthwith  deliver  to  the  clerk  nf  such  court  to  which  the 
action  shall  be  n-moved  all  proceHH.  plcadines  and  other  papcm 
in  the  action,  and  certified  copies  of  all  miuutea,  entries  and 
Drdem  relating  thereto,  which  mnnt  be  filed,  entered  or  reconleii, 
as  the  cam  rp(]uirei>,  in  Ihc  latter'a  office.  Where  there  are 
two  or  more  defendants  to  au  action  all  of  the  defeudants  muat 
unite  in  tbe  application.  But  the  court  in  Ihc  district  in  which 
the  action  in  broiiBht.  it  satisfied  from  all  the  rircuniatnnceii  ot 
the  case,  by  coni|>eii'nt  proot  either  by  atHdatit  or  the  eTtamina- 
tion  of  ivitnesHcs  that  the  derciidnnts,  other  than  the  one  maklnK 
the  ajiplieation.  have  been  named  hn  defendants,  solely  for  the 
piirpu«e  of  preventiutc  the  removal,  may.  notwithatandinK  the 
failure  of  defendants  to  uuite,  grant  the  epiilication  for  removal. 
L,  laoi.  fb,  MO.  )  131)11, 

<  4.  CoBtempt  of  ponrlt  crlmlBal. 

The  said  court  has  power  to  punish  for  a  criminal  contempt,  a 
persoTi  cuilty  of  either  of  the  following  acta  and  no  others; 

l._  Disorderly,  contemptuous  or  insolent  behavior,  committed 
duriu;;  its  siitinif,  in  its  imniediat(>  view  nnd  presence,  and 
directly  lendinfc  to  interrupt  its  pro<'eedings,  or  to  impair  the 
rr'spci't  due  to  its  authority. 

2.  ]treaeh  of  the  |>eace.  noise  or  other  disturbance  directly 
li'nilioir  to  interrupt  its  proceedings. 

;i.  Wilful  diN0liedIen<'e  to  Ita  lawful  niaudates. 

4.  Resistance  wilfully  offered  to  its  lawful  mandates. 

T).  Cuntnma<'ioua  and  niiluwful  refusal  to  lie  swom  as  a  wit- 
ness,  or   after   heinx   aworu.   to   ana>ver   any   legal  and    proper 

li.  I'ublicniion  of  a  fnluc  or  ttrossly  inaccurate  report  of  its  pro- 
reedincH.     Rut  n  court  rnimiit  iinuisb  ds  a  coulenipt.  the  Dnblicfl- 
L  trial,  argument,  deciuon 

W>1.  tb.  4W,  I  IMS. 
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FunUhment  for  a  contempt.  Hpcfifii^d  in  the  lost  section,  nrn; 
bp  by  fine,  tiot  cteeedlDt;  two  biinilred  and  fifty  dollars,  or  1j/ 
imprisoumeut  uot  exceeding  thirty  duye.  in  llie  juil  of  the  i-uiinty 
where  the  roDrt  Ik  nUtinx.  or  both,  in  the  discrotion  of  the  (.-ourt. 
Where  n  person  is  coranitted  to  jail,  for  the  ooB-pa.vmeiit  of  »«rh 
n  line,  he  must  be  diaehnTKed  at  the  expiration  of  thirty  Aaya: 
hnl  where  be  is  also  committed  for  a  definite  time,  the  thirty 
ilayii  miiHt  be  computed  from  the  eicpirntion  of  the  definite  timi!. 

(•    r,  p..  t  fi;  L,  188S,  cb.  *I0.  I  IMS;  1^  19nl.  Hi.  ««,  |  l:l«D. 

';<'.  In  Tirw  of  «aarti  taoir  pnBlshcd. 

!^in-h  a  contempt,  committoil  in  the  ininiedinte  Tiew  nnd 
l>rest'iiei'  of  the  cotirt,  may  be  punished  snminarily.  When  not 
sn  committed,  the  pnrly  clifirped  nnmt  be  notified  of  the  n'-cusii- 
tion.  mid  hnre  a  renKonnblp  time  to  make  a  defence,  nnd  the 
i-i)iirt  may  Issue  n  warrant  directed  ircneraliy  to  ntiy  marHhnl 
rciinirinK  him  to  bring  the  offender  before  the  eiiiirt.  Where  a 
(iprson  is  committed  for  Riich  n  eontcnipt.  the  particular  circuni- 
sfiinc-e  of  Mn  offence  muni  be  set  forth  In  the  nmndiite  of  coin' 
III  it  men  t. 


nn  indietrnent  fur  the  snme  offence:  but  where  a 
Itccn  NO  iiimixhed  tx  convicteil  on  hucIi   an  indictment,  tne  conrtn 
in   spntenciiii:    him,    musit   take   into   conxidemtton    the   iireviouH 
punishment. 
c  c.  r..  (  12. 

( H.  rontriBptii  panlnliable    ciTlllr> 

The  court  lins  power  to  punlnh.  hy  8ne  and  imprisonment,  or 
either,  a  ncf-lect  or  violation  of  duty,  or  other  misconduct,  by 
which  a  ridlit  or  remedy  of  a  party  to  a  civil  action  or  speeia) 
liroceedinK.  pending  In  the  court  may  be  defeated.  im|>airc<l. 
impeded,  or  prejudiced,  in  either  of  the  following  cases: 

1.  An  nttomey.  counMellor.  clerk,  sheriff,  marshal,  coroner,  or 
iithcr  person,  in  any  manner  duly  selected  or  appointed  to  per- 
forin B  Judicial  or  ministerial  service,  for  a  misbehavior  in  his 
oHlc-e  or  trust,  or  for  a  wilfui  neclcct  or  violation  of  duty  therein; 
or  for  disobedience  to  a  l.iwfni  mandnte  of  the  court,  or  of  n 
judge  thereof,  or  of  an  ofBcet  antliorized  to  perform  the  duties 
of  such  a  judge. 

2.  A  party  to  the  action  or  s|>ecial  procecdiuK.  for  putting  in 
fi<'litious  ball  or  a  fictitious  surety,  or  for  any  deceit  or  abuse  of 
a  mandate  or  proceeding  of  the  <'oiirt. 

S.  A  party  to  th:  action  or  special  proceeding,  an  attorney, 
counsellor,  or  other  person,  for  the  non-payment  of  a  sum  of 
niiiiiey  onlered  or  adjudged  by  the  court  to  be  paid,  in  a  case 
where  by  law  execution  cannot  lie  awarded  for  the  collection 
of  such  sum:  or  for  any  other  disobedience  to  a  lawful  mandate 
of  the  court. 

4.  A  person  for  assuming  to  be  an  attorney  or  counsellor,  or 
other  officer  of  the  court,  and  acting  ns  such  withont  anlhorify; 
for  rescning  any  property  or  person  in  the  ctistody  of  an  officer. 
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by  Tlrtue  of  a  iDHudnto  of  the  court:  for  unlnwfnlly  detaining 
or  frnudulentlj  prerontiiiK.  or  iliaabling  from  utteudiDE  <»■  tea- 
tltj'ing.  a  witness,  or  n  party  to  the  action  or  speoial  prace«l- 
inst.  while  golnit  to.  rcmHrninK  at,  or  retiirniiiK  from,  the  iittlni: 
ivhi-re  it  is  noticed  for  trial  or  hesTlnK:  and  for  any  other  uqIbit' 
fill  interference  with  the  proceediOFH  therein. 

6,  A  pemon  aiibpoenaed  as  a  witnesa.  for  retuHing  or  neclect- 
iiiR  til  oix'y  the  anbpociM.  or  to   attend,  or  to   be   «vom  or  to 

ti.  A  nermra  dniy  notified  to  attend  aji  a  jnror  at  a  term  of 
the  i-oiirl,  for  improperiy  conTersing  with  a  party  to  an  actian 
'ir  special  proceeding,  to  be  tried  at  that  terAi.  or  irith  any  other 
[lerHon  In  retatiou  to  the  merits  of  that  action  or  apeclai  pro- 
ceediug;  or  for  receiving  a  communication  from  any  other  person. 
Ill  relation  to  tlie  merilx  of  anch  an  action  or  special  proceeding, 
wllhotit  immediately  disclosing  the  same  to  the  court. 

7.  In  any  other  case  where  an  attachment  or  any  other  pro- 
ceeding to  punish  for  a  contempt,  haa  been  oaually  odopted  and 
practiced  in  a  court  of  record,  to  enforce  a  civil  remedy  of  a 
party  to  an  action,  or  special  proceeding  In  that  court,  or  to  pro- 
tect the  right  of  a  party. 

C.  C.  P.,  I  14i  L.  188B,  ch.  410,  i  1J8S1  L.  1*01,  ch.  «ao.  I  1388. 

IS.  ProcesHi  ivhcre  Beri-lee  tm^r  l>e  v»de. 

The  court  shall  have  power  to  send  its  procvss  and  other  man- 
dnten  in  an  action  or  special  proceeding  of  which  it  has  jurisdic- 
tion to  any  part  of  the  city  of  New  York  for  service  or  execution, 
and  to  enforce  obeilience  thereto,  and  the  power  and  authority 
of  sail!  court  extends  to  the  whole  of  said  city  of  New  York, 
without  Ifmitatiun,  except  as  eipretaly  preacribed  iu  this  act. 


t  lA.  Jtutlce  to  Kdmlnlnter  OBtba.  el  oeter*. 

The  insticcs  of  said  court  may,  in  the  city  of  New  York,  by 
virtue  iif  their  offlcr.  administer  oaths,  take  depositions  and 
acknowtedgmenls.  and  certify  the  same  in  the  maimer  and  with 

like  effect  ns  justices  of  courts  of  record. 

L.    1901,   ch.    408,    I   13TB. 

III.   Bonrd   of  JnstlceB. 

The  justices  of  said  court  shall  constitute  the  board  of  jUBtice« 
of  I  he  municipal  court  and  discharge  the  functions  thereof. 
They  may  elect  a  president  from  their  own  number  and  at 
Iileasnre  remove  him  and  elect  a  successor.  All  meetings  of  said 
tioard  shall  be  public  and  all  proceedings  ahati  be  recorded  in  Its 
liiioks  of  minutes,  by  lis  secretary  and  shall  be  preaerved.  Such 
hoard  may  designate  a  clerk  of  said  court  for  one  of  said  districts 
to  net  as  secretary  of  said  board,  and  from  time  to  time  substi- 
tute another  and  fix  a  compensation  to  he  paid  tor  such  service, 
not  exceeding  the  snm  of  Ave  hundred  dollars  per  annum.  Such 
Iward  shall  estahlish  public  rules  relnlive  to  its  meetings,  which 
as  far  as  possible  shall  he  held  nt  regular  times,  to  the  keeping 
and  preservation  of  its  minutes  and  to  tbe  public  inspection  of 
tlie  same  under  the  care  of  the  secretary  at  reasonable  timeo. 
L.  1901,  eh.  MO,  I  13T1. 
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I  tZ,  Board  to  make  POlcii. 

Said  board  of  juBticea  shall  adopt,  and  from  time  to  time  ma; 
amend  or  add  to  rules  relatioK  to  the  (ollon'JDg  siibjecta- 

1.  Ah  to  the  hours  at  which  court  ahati  be  opened  on  each  day, 
and  what  oVcerti  ithall  be  in  atteudnnve. 

2.  As  to  the  order  o(  business  and  manner  of  its  discharBP. 

3.  As  to  the  manner  in  which  the  derha,  assistant  clerlca. 
Btenographers,  interpreters,  attendautB  and  emploj-ees.  shall  per- 
lurm  their  dotieB,  the  manner  oC  iteepiag  records  and  paiiem,  the 
collection  and  disposition  ot  moneys  and  tteepiug  accounts  ot 

4.  As  to  the  maintenance  oC  order  iu  and  about  the  courts  and 
offices  thereol, 

5.  As  to  the  forma  and  practice  in  said  court. 

L.  leOl,  cb.  4M,  t  ISTC. 

I  IS.  CoDi-t)  by  whom  held. 

A  justice  of  the  municipal  court  of  the  city  of  New  York  ahall 
hold  court  in  the  district  for  which  he  was  ^Ipcted  or  appointed 
to  fill  a  vacancj',  but  if  a  vacancy  exists  or  the  illuess  or  inability 
of  any  justice  prevents  biB  stteudance  any  other  justice  of  said 
court  may  hold  court  in  said  district  and,  if  at  any  time  before 
or  after  the  commencement  of  the  trial,  it  shall  appear  to  the 
BBtisfaction  of  the  justice  Ihat  be  is  a  necessary  witness  in  the 
trial  of  tbe  cause,  or  otherwise  disqualified  to  try  the  same,  he 
shall,  by  an  order  entered  iu  tbe  cuuse,  order  the  same  and  the 
papers  in  the  snme  to  be  transferred  to  an  adjoining  district. 

)  14,   Conenrrcncr  or  maloFttr- 

The  concurrence  of  a  majority  of  all  the  members  of  said  board 
shall  be  necessary  to  adopt  any  resolution  thereof. 

i  15.  Acllona  may  be  continued  before  nnMhev  Jtistlee. 

The  trial  of  an  action  or  special  proceeding  may  be  continued 
from  day  to  day,  or  from  one  day  to  any  other  day  or  days  until 
the  same  is  finished,  A  special  proecediiiff  commenced  before  one 
justice  may  be  continued  before  any  other  justice  Imvinc  juris- 
diction of  the  subject-matter,  the  same  aa  thoufch  it  had  been 
originallj  commenced  before  him.  A  transcript  of  any  proceed- 
intis  had  before  either  of  said  justices,  or  of  any  paper  filed  with 
the  clerh.  or  of  the  minutes  of  any  testimony  taken  by  or  bcfon' 
said  justice,  certified  by  the  clerk  or  soid  justic(>  to  be  correct, 
shall  be  presumptive  evidence  of  the  facts  therein  containiil. 

t  IV,  Death  or  removal  ot  Jastlee  not  to  impair  proeeed- 

No  process,  action,  judgment,  ejtecution  or  pro<'eedinjt  kIuiII 
abate  or  be  discontinued  by  reason  of  the  denlh,  removal  from 
office,  or  vacancy  in  office  of  any  Justice,  but  the  respective  suc- 
cessor in  office  of  the  said  Justice  shall  i»roceed  to  hear,  try. 
determine  and  ijive  judgment  in  and  upon  the  same,  and  uiH>n 
all  matters  and  things  pending  before  and  undecided  or  not  acted 
upon  or  indorsed  by  their  predecessors  in  office,  with  the  same 
powers,  jurisdiction,  and  authority,  as  their  predecessors  had. 
L.  1B5T,  cb.  S44;  I..  1B8Z,  ch.  410.  I  ISOO. 
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The  said  court  Hhul    ..      .._ _    _  ... 

of  said  court,  Ht  Hiu  placos  providi-d  by  the  toniiniBSioaerB  of 
the  Hiiikliig  fiiud,  and  iu  uvvurdmiie  wicb  Inw,  at  auch  bourn  in 
ever}-  jiidicUl  ilaj'  or  so  oftL-u  an  thi-  Imiird  of  jiisticH  of  the  mii- 
iii(-i|)al  court  shall  ilin-i-t,  aud  muHt  continue  iu  itexHloa  so  Ions  nx 
tli(>  public  intcrcHt  reiiuirtH:  uud  it  sbnlt  be  thp  dirty  ot  the  com- 
uiiHBiunt'Di  of  the  siukioR  fund  to  provide  n  suitable  place  for  the 
holiIiD);  of  Biiiil  court  iD  cai-h  of  ssid  diKtrictK.  provided  that  more 
thiiii  U1IO  place  for  hnldint;  Riicb  court  may  be  provided  Bt  aoy 
t=nie  nrtcr  thiK  act  Inkea  pffect  in  HU7  district,  if  the  said  iMard 
of  jiiMtites  Bhall  certify  that  the  public  convenience  requires  such 
ndditioual  number  of  places. 
L.  irsa,  cb.  110.  I  iztti;  h.  iDai,  cb.  «je,  i  isTi. 

)18.  Seala. 

The  Haid  coiirl  in  each  district  Rhnll  bnvc  ofDcial  soal.s  fiirniahei^ 
at  the  cxpeiijw  of  the  city,  on  which  ?hiill  be  ensraved  the  anas 
ot  the  Htate  of  New  York,  "  Borough  of  Mauhattau  "  for  what- 
ever the  boroiich  may  bel.  "  First  District "  (or  whaterer  the 
district  may  l>e).  but  nothini;:  herein  contained  shall  authorize 
such  court  to  issue  certificates  Of  naturaliiintion. 
L.  18S2.  Qb.  410.  I  1293;  L.  IMl,  ch.  466,  I  I3T2. 

I  ID.  Acci^BB  tn  conrt-taonneB, 

The  jaetic^tt  ot  naid  Lvurt  shall  have  access  and  ponsesaion  of 
the  court-hoQKen:  and  it  Hhall  he  the  duty  of  the  board  of  aider 
men  of  the  city  of  New  York  and  its  several  offlcera  charged 
with  duties  in  that  behalf  to  supply  and  pay  for  whatever  loav 
be  necessary  for  the  transactiin  of  the  business  of  said  court. 
and  the  justices  thereof,  and  to  supply  nil  proper  accoramoda- 
tionH.  books,  stationery  and  furniture,  and  to  pay  all  salaries, 
cmnpensariona  and  expenses  and  dintiurHements  herein  authorized. 


L.    1001,  ch.   460,   I   1380. 

{Xi>.  Cadv,   mien  of  anpFrme   coavt  •]»»Ila>blei  wkco. 

The  iirovlsions  of  the  code  ot  civil  procednre  and  rules  and 
reKiiiiiti'iux  ot  Ihc  supreme  court  as  they  may  he  troni  time  to 
lime,  Khali  apply  to  the  municipal  court  as  tnr  as  the  same  can 
lie  ninile  applicable,  and  arc  not  in  conflict  with  the  prorlstons  of 
this  net;  in  case  of  such  conflict  this  act  shall  govern. 
L.  leul,  ch.  ISe,  I  137T. 
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TITLE  II. 
Actions;  summonai  p&rtlea. 


-   ^nl  court  haH  juria- 

diction  must  lie  liruiiKbt: 

1.  In  R  (listilrt  in  ivhirh  .I'itii^r  the  idaiiitiff  or  (lefendaot  or 
(ine  of  thi-  plaintiffK  in  one  at  the  clefPiidnntH  reflid»'!(.  iiiilfis  ail 
the  ]>lntiiti(FH  or  all  the  (ipfrndMnts  reBide  out  of  the  city  of  New 
Y<irk,  In  which  cnsc  the  nctiun  or  pniceeding  may  be  brought  in 
Rii'il  iMiirt  III  nnj-  diatrirt. 

2.  If  Ihi-  defeiiilant  be  n  porporntion  erentcd  lij-  liiw,  in  n  dls- 
ln<'t  iti  -uhii-h  tile  plaintiff  or  either  of  the  plamtllTH  resideB.  or 
in  nhifh  lif  it  be  n  rorporatiou)  it  trnnKa<'tH  itK  tn'ueral  buxlnesx 
or  kceiw  nn  ofHitr  or  ban  au  aiti'ucy  established  for  the  trnnsne- 
tiiin  or  Imsini-HH  or  in  VHtablUhed  lij  law,  exirpt  the  <'orporalion 
of  the  I'it.v  of  .New  York,  which  may  sue  or  be  mied  in  any  dis- 
trict, c^icept  as  provided  for  in  HuhiliviHion  five  of  thin  Beetloii. 

3.  K.v  plaintifTM  not  O'sidinir  in  the  city  of  New  York,  In  the 
distriet  in  M'liich  the  defendant,  or  one  of  the  defi^ndauts  resides, 
anil  asninKt  n  defendant  or  dpfeudiintH.  not  renidinx  in  said  city, 
in  fhP  distriet  in  which  the  plaintiff  or  one  of  the  plaintiffs 
renlileM:  Iitit  where  nil  the  partien  reside  ont  of  aaid  city,  the 
action  may  be  liroiiirht  in  nny  diHtriet,  No  person  who  nhRll 
have  a  pliiee  in  unid  city  for  the  rpRiilar  trnnsartion  of  Imsiness 
shall  be  deemed  a  non-renident  nndcr  the  provisions  of  this  set. 

i.  If  the  distrii't  inwhieh  the  netinn  or  proceeding  if  hrouirht 

ia  not  tlic  proper   district,   the  aclion   mny,   notwithstanding,   he 

fried  therein,  unlews  the  action  !■<  transferred  to  the  proper  dis- 
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trict  before  trial  upon  demand  o(  the  defendant  made  upon  or 
before  the  joitider  of  issue  in  writing  or  io  open  conrt,  followed 
bj  the  consent  of  the  plaintiff,  given  in  like  manner,  or  the  order 
of  the  court.  The  demand  must  apetify  the  district  to  which 
defendant  requires  the  action  to  be  transferred.  The  conrt  must 
make  such  order  when  the  district  in  which  the  action  or  pro- 
ceediiift  is  brought  is  not  the  proper  district,  us  specified  in  this 
section  or  the  next  one,  if  such  demand  be  made. 

r>.  All  actions  by  or  on  behalf  of  the  city  of  Nen  York  to 
recover  a  penalty  or  fine  for  a  Tiolation  of  any  corporation 
ordUiance,  when  the  amount  of  Kuch  penalty  or  flue  shall  not 
exceed  fire  hundred  dollars,  must  be  brought  in  the  district  in 
which  the  violation  of  euch  ordinance  happened  or  occurred. 
And  all  actions  to  recover  a  pennlty  or  fine  for  n  violation  of  any 
provision  of  the  sanitary,  code  or  of  any  reRnlatlon  of  the  fire 
eomniisstoner  or  of  any  laws  or  ordinances  which  ^ther  the 
health  or  the  fire  department  is  authorized,  empowered  and 
esiieclally  eharged  to  enforce,  where  the  amonnt  of  snch  penalty 
or  fine  shall  not  exceed  five  hundred  dollars,  must  be  brought 
in  the  district.  In  which  such  violation  happened  or  occurred. 
L.  1001,  cb.  106.  t  1370. 

1 2a.  AetloBi  kotv  canmeneed. 

An  action  brought  in  the  municipal  court  of  the  city  of  New 
Tork.  must  be  commenced  by  the  service'Of  a  summons,  or  the 
voluntary  aptiearance  of  and  Joinder  of  issues  by  the  parttes. 

L.    1S82,  rh.    410,    i  1206. 

f27.  Snnnaiut  rrqalsltes. 

The  summons  must  be  addressed  to  the  defendant  by  name,  or 
if  his  name  be  unknown,  by  a  fictitious  name,  and  must  summon 
him  to  appear  before  the  court,  at  the  court-room  thereof,  and  at 
the  time  Bpeeified  therein,  to  answer  the  complaint  of  the  plaintiff, 
and  must  state  the  nmonnt  for  which  the  plaintiff  will  take  judK- 
raent  if  the  detendaut  fail  to  aptiear  and  answer;  it  must  be 
issued  and  subscribed  by  the  clerk  of  the  court  in  the  district 
out  of  which  the  same  is  issued,  or  by  his  assistant  in  the  name 
ot  such  clerk,  eicept  as  provided  in  section  twcnty-flve  of  this  act. 

L.    1S82.  rh.   *10,    I  1207. 


Ml'MCIPAL  COUUT  OF  THE  CITY  OP  NEW  YORK. 

Borough  of  ,  district 

plainliff.       / 

against  >  Summons. 

defendant.   ' 
To  the  above  named  defendantr 

You    are   hereby    summoned    and    required    to    oweftr   in    this 

Bction  in  the  municipal  court  of  the  city  ot  New  York,  borough 
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of dlstriot,  in  tbe  court  room  thereof, 

at   in  the  eit;  of  New  York,  on  the da;  of 

10...  at   o'clock  in  the  forenoon,  to  answer 

the  complaint  uf  tbe  plaititifT  In  this  actfon,  ivho,  If  you  then 
fall  to  appear  and  answer  will  take  judgment  against  you   for 

the  sum  of dollars,  with  intercut  from  the day 

of    ,   II)..,   together   with   the  coats   of   this   action. 

Dated,  New  York 19... 


Clerk. 
[,v.-«.] 

{29.  SanamonB)  corporsllvn  coniiBel  may  laaoe,  et  eetero. 

In  any  and  all  actions  brought  in  the  nnme  of  (he  cily  of  New 
York,  or  of  any  department,  tioarfl.  or  officer  thereof,  by  the 
corporation  counsel  of  the  I'ity  of  New  York,  as  attorney  for 
said  city,  or  said  department,  board  or  officer  thereof,  to  recover 
a  penalty  or  penalties  for  tbe  yiolation  of  any  laws  or  ordinance, 
the  summons  may  be  issued  out  of  KOld  court  by  tbe  corporation 
counsel  in  bin  own  name  without  the  same  being  subscribed  by 
the  cierk  of  the  court  where  such  action  or  actions  are  brought, 
and  in  such  actions  the  <'orporatlon  counsel  shall  not  be  required 
to  pay  to  the  clerk  of  the  court  the  fees  in  the  action,  but  HhaU 
accoant  therefor  to  the  city  treasury  and  shall  collect  the  same 
from  thfi  defendant,  when  judgment   is   recovered;  and  r-    '-'- 


An  action  sliall  be  deemed  commenced,  at  the  time  the  sum- 
ions  is  Rctiially  delivered  for  service.  If  the  marshal  or  other 
^rsun  having  tbe  summons  to  serve,  cannot  find  the  defendant 
i  ns  to  nene  him  therewith  as  required  by  thin  act,  he  must 
t  return,  and  the  clerk  shall,  at  the  reiiuest  ot  the  plaintiff,  if 
inde  between  the  Inst  daywhen  service  could  be  had  and  tbe 
Mitioned  in  said  summons  or  alias,  including  such 
'luue  from  time  to  time  to  issue  another  summons, 
t   and   stamped   "  alias,"   ontil   tbe   defendant   is 


j  31.  Method  of  service. 

The  summons  must  tie  served  as  follows: 

1.  If  an  action  be  against  a  corporation,  by  delivery  nf  a  copy 
to  the  president  or  other  bend  of  tne  corpornlion,  or  to  the  secre- 
tary, cashier,  or  inauagiuK  agf'nt  thereof,  but  when  no  such  otBcer 
resides  in  the  city,  to  b.  director  resident  therein. 

2.  If  ngainst  a  minor  under  the  iige  ot  fourttvu  years,  by 
delivery  of  a  copy  to  such  minor,  and  also  to  his  father,  mother 
or  guardinn,  or  if  the.v  be  not  within  the  city,  then  to  nny  person 
having  tbe  care  or  control  of  snid  minor,  or  with  whom  be  resides, 
or  In  whose  service  he  is. 

3.  If  BBtiinst  a  person  Judicially  declnred  to  be  of  unsound 
mind,  or  incapable  of  conducting  his  own  affairs  in  consequence 
of  habitual  drunkenness,  or  for  siiy  other  cause,  and  for  whom 
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B  has  bt'c-n  aiipuinted.  by  delivery  o(  a  (opj-  to  sucli 
iDd  ot  the  defendnnt  persoaatly. 
4.  Id  all  othsr  coses  to  tbe  (letendmit  pen*onaUy,  except  as  in 
thin  act  otherwise  specidlly  provided. 

132.  Order  for  nrrTlcr  ot  ■bibiiiobbi  wbes  deteniliiiit  not 

All  orilpr  tor  the  servii^  of  a  siiinmoiiH  iipni)  a  defendant 
resiiling  vithiu  the  eit.v,  may  be  iiindc  by  the  eourt  in  the  dis- 
trict in  nhieh  uu  action  is  brought  after  an  alias  iim union h  han 
l«<']l  duly  issued,  upon  Hatisfuetory  pmof  by  tbe  ntfldnvit  of  n 
person  not  a  party  to  the  actbti.  nuil  the  return  of  a  tnorKhal. 
that  proper  nnd  dillftput  effort  hfs  been  ni.tdc  to  Bprve  the  sum- 
mons uiHin  the  defendniit,  and  Ihiit  the  place  of  his  sojourn  cnn- 
not  be  ((Hind,  or  if  he  is  wiihin  the  lity  that  b.'  aviiirls  service 
so  that  persoDal  service  could  nut  be  niude. 
c.  c.  p..  I  «o. 

i  :i3.  EioiT  Bnch  BCPTirc  miutt  be  naile. 

The  order  must  direct  tbat  tbe  service  ot  the  snnimous  lie  made. 
by  leaviue  a  copy  thereof,  and  uf  the  order,  nt  tlie  resilience  of 
the  defendant,  with  a  iH>rson  of  proper  n^e,  if  npnii  rensunable 
apiilication.  admittance  can  be  iiblnined.  aiitl  sucli  pt'Ciion  fouml 
who  will  receive  It;  or,  if  admitCaiice  cannot  ln>  uliteiiiod.  nor 
such  a  person  found,  by  nfBxiug  the  siinie  to  the  outer  or  <ither 
door  ot  tlio  defendniils  reaidcBi'e.  and  by  ilepusitiiu;  anoihcr 
copy  thereof,  properly  encloseil  iu  a  post-paid  wrapiH'r.  uddressi'il 
t()  him.  nt  his  iilnee  of  residenre,  in  a  posf-oflici'  in  tlif  bornneb 
in  which  tie  resiiles;  or  upon  proof  beine  niailc  by  nAldnvit  that 
no  snch  resiilenci-  can  be  found,  service  of  the  Hiiinmons  may  iip 
made  iu  such  manner  as  the  court  may  direct. 

C.  c.  p.,  i  4,18. 

iOA.  Pnpera  to  be  illedi  proof  of  neri-lce. 

The  order,  and  tlie  papers  upon  which  it  was  (trnntej.  ninst  lie 
filed,  and  the  service  must  lie  made,  not  less  than  six  Jaj's  before 
the  reliiiTi  dny  of  the  summons;  otherwise  the  ordj'r  becomes 
inoperative.  On  filing  an  nffldnvit  showinn  service  nccordini;  to 
the  onier.  the  summons  is  deenicil  served  and  the  same  iir-iceej- 
injw  may  Im'  taken  thereupon,  as  if  personal  service  thereof  bad 
been  made  except  thflt  no  exccntiou  against  the  person  shall  Issne 
iip<iii  a  judimient  obtained  after  such  service. 


I  .in.  Defendant  when  allowed  to  defend. 

Where  Ihe  summons  is  served,  ptirsnant  to  an  order  mode  as. 
heri'in  presrribed.  and  tbe  defendant  so  served  does  not  appear, 
he  or  bis  re  present  ati  re  mnst  upon  good  cause  shokvn  and  upon 
just  terms  b>'  allowed  to  defend  the  action  at  any  time  within 
six  mouths  after  personal  service  of  written  notice  thereof;  or  if 
such  notice  has  not  b(>en  served,  within  two  years  after  the  entry 
of  tbe  jndEment.  It  the  defense  Is  snccessfnl.  and  the  judcnnent, 
or  any  iwrt  thereof  has  been  eolb-cte'l  or  otherwise  enfnreed. 
such  restitution  may  thereupon  be  compelled  ns  the  court  directs, 
but  the  tille  to  property  sold,   to  a   purchaser  in  good   f»ith  by 
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Usiied  upou   the  judgmeut,   ahall  t 


aEEected  thereby. 


1 30.  Wlio   nBy   mrrve   ■ommOBii.   ct   ee(«r*. 

The  ^umiDQiiB,  nnd  in  ft  proper  vnne  a  copy  of  the  complaint, 
or  a  precept  in  Hummars'  proeeeilingB,  may  be  Hervetl  by  a  marshal 
or  by  any  person  not  u  party  to  the  action,  who  is  over  the  npe 
nf  eighteen  .veors.  Proof  of  service  by  Buch  perBOn  other  Ihnn  n 
marHhnl  must  be  raaile  by  his  aflldnvit  which  must  stntf  the  par- 
tienlar  place,  time,  nnd  manner  of  service,  and  thnt  the  affiant 
knew  the  person  so  served  to  be  the  person  mentioned  nnd 
described  in  the  summons  as  defciidant  therein. 
1..  im^,  cb.  410,  I  1301. 

«3T,   Hetnrn   day. 

The  return  day  mentioned  in  the  fummons  must  not  be  more 
than  twelve  daj-s  frimi  its  date  and  escept  in  the  case  where  nn 
order  of  arrest  had  been  isiiied,  niiiat  lie  aerved  at  least  six  days 
bt'fore  the  tint*  of  apearance. 


In  nn  action  to  recover  a  pennily  or  forfeiture  given  by  a 
Rtntiito  or  ordinance  if  a  copy  of  the  complaint  is  not  delivered 
to  the  defendant  with  n  copy  of  the  Kumnjcina,  a  general  reference 
to  the  ntatute  or  ordinance  mnst  be  iiidorsed  upon  the  copy  of 
the  summona  so  delivered,  in  the  follovrlnB  form:  "  Aceordine 
to  the  provisionsi  of,"  et  cetera:  adding  surh  a  description  of  tht 
Htntiite  or  orilinnnce  as  will  identify  it  with  convenient  certainly, 
nnd  also  RpecifyinR  the  section  if  pennllies  or  forfeitures  are 
^vcn.  in  different  sections  thereof,  tor  different  acts  or  omlssionH, 
nnd  the  proof  of  service  of  such  anmnions  must  show  thnt  the 
copy  served  on  the  defendant  likewise  had  such  Indorsement 
thereon. 


1 3».  Indomement  upon  ■ammoBai  where  exeeutluB 
■snlnlt  (lie  peHon  may  be  Isaned. 

In  an  action  where  nn  execution  may  issue  against  the  person 
upon  a  judgment  rendered  in  favor  o(  the  plaintiff,  unless  n 
verified  complaint  is  served  with  the  summons,  a  general  refer- 
opce  to  that  (act  must  be  indorsed  by  the  clerk  n]iun  the  sum- 
mons and  upon  the  copy  to  be  served  cm  defendant  m  the  follow- 
ing form:  "  I'lainlilT  claims  defendant  Is  liable  to  arrest  and 
imprisonment  in  this  case."  In  the  event  of  there  being  no  such 
inilorsement,  no  execution  against  the  iierson  shall  issue,  nnd  the 
proof  of  service  of  snc-b  simimons  must  show  that  the  copy 
served  on  the  defendant  likewise  had  such  indorsement  upon  it, 

[Nr«'.l 

140.  PaFlles)  nppeorAnee  of. 

A  party  to  an  action  in  the  niunici; 
York,  who  is  of  full  age,  may  appear 
1S27 
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nnnie.  in  i>erHon  or  hy  ttu  attorney,  at  his  election,  unless  he  has 
been  ji«iipinl!y  di^'lareil  to  be  incompetent  to  mann^  bis  affairs. 

C.  C.  p.,  I  2SSB.  ■«>,  ilH.,  L.  18SS.  eb.  110,  I  1£M. 

141.  Gaardlan  ad   litem. 

When  n  eimrdiun  is  neceaanry  he  must  be  appointed  by  the 
court  an  follows: 

1.  If  the  infant  be  plaintiff,  the  appointmeot  must  be  made 
before  the  summons  is  issued,  upon  the  applicfttion  of  the  infant, 
if  be  be  of  the  age  of  fourteen  years  or  upwards:  if  tinder  that 
n^.  n{Hin  the  upplieation  of  some  relative  or  friend.  The  eon- 
Kent  in  writing  of  the  guardinn  to  be  appointed  and  to  be  respon- 
Rlble  for  mrntn.  if  be  fail  in  the  adian.  must  beaded  with  the  clerk 
of  the  court.  In  the  distriet  in  which  the  action  is  brought,  except 
in  cBKes  where  n  free  summons  ia  provided  tor  by  thla  act. 

2.  .\fter  the  service  and  return  of  a  nnmniona  aesinat  an  infant 
defendant  no  other  proceedinKS  ahall  be  taken  in  tbe  action,  until 
a  |>erson  has  been  appointed  to  appear  as  bis  fiaardian  for  the 
purpose  of  the  action.  l<pon  the  nomination  of  the  defendant, 
the  court  must  appoint  a  proper  person  for  that  purpose.  If  the 
defendant  does  not  appear  upon  the  return  of  the  'sunimona.  or 
if  he  neglects  or  refuses  to  nominate,  the  court  may,  on  tbe  appli- 
cation of  the  plaintiff,  appoint  any. proper  person  as  hia  guardian. 
Tbe  written  conaent  of  the  person  so  appointed,  must  be  filed 
with  the  clerk  of  the  court  before  his  appointment.  The  guardian 
so  appointed  is  not  responsible  for  any  coats. 

C.  C.  P.,  i  2SS8;  L.  IBSS,  eb.  4J0,  )  1200. 

t42.  Parties)  wko  mar  be  lolned. 

Parties  plaintiff  or  defendant  taay  be  joined  as  foUowa; 

t.  All  persons  bnvintt  an  tnteresi  in  the  sulaect  of  the  action, 
and  In  obtaining  the  judgment  demanded,  may  be  joined  as  plain- 
tiffs, except  as  othem-ise  expressly  prescribed  in  this  act. 

2.  Any  iierson  may  be  made  a  defendant  who  haa  or  claims 
an  interest  in  the  controversy  adverse  to  the  plaiutiff.  or  who 
is  n  necessary  party  defendant,  for  the  complete  determination 
or  settlement  of  a  question  involved  tberein,  except  aa  other- 
wise expressly  prescribed  in  tllla  act. 

3.  Every  action  must  be  prosecuted  in  the  name  of  the  real 
IMirty  in  interest,  except  that  an  executor  or  administrator,  a 
truBtee  of  nn  express  trunt,  or  a  person  expressly  authorised  by 
statute,  may  sue,  without,  jnlninc  with  him  the  ^rson  for  whose 
beneSt  the  action  is  prosecuted.  A  person,  with  whom  or  in 
whose  name,  a  contract  is  made  for  the  benefit  of  another.  Is  a 
trustee  of  an  express  trust,  within  the  meanlns;  of  this  section. 

4.  In  sn  action  or  special  proceeding  a  married  woman  appears, 
prosecutes  or  defends  alone  or  joined  with  other  parties  as  if  she 
WHS  sinKie.  It  is  not  necessary  or  proper  to  join  her  husband 
with  her  as  a  party  in  any  action  or  special  proceeding  affecting 
her  separate  property.  The  husband  is  not  a  necessary  or  proper 
party  to  an  action  or  special  proceeding  to  recorer  damages  to 
the  person  or  estate  of  his  wife,  and  all  sums  that  may  be 
recovered  in  such  actions,  or  special  proceedings  shall  l>e  the 
separate  property  of  the  wife.  The  husband  is  not  a  necessary 
or  proper  party  to  an  action  or  special  proceeding  to  recover 
damages  to  the  person,  or  esiafe.  of  another  on  account  of  the 
wrongful  acts  of  his  wife  coniiniltcd  without  his  instigation. 
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5.  Two  or  more  peraous.  Bprerally  liable  upon  the  Rnne  written 
inBtmnicut,  iadtidinfc  tbe  parties  to  r  bill  of  eiobange  or  r 
pmmiwiorr  note,  nhetber  the  aotian  Is  brought  upon  the  instm- 
ment.  or  by  a  party  thereto  to  recover  nfCBinxt  other  parties  liable 
over  tu  him:  may.  all  or  any  of  them,  lie  jncludcrl  aH  defendants' 
in  the  same  action,  nt  the  option  of  thp  plaintiff,  and  the  Joinder 
of  B  pemon.  bh  defendant  in  an  notion,  with  another  perHon  km 
prescribed  in  tbia  section,  does  not  affect  bia  rifiht,  to  any  order 
or  other  relief,  to  which  be  would  have  been  entitled,  if  he  had 
been  separately  sued  in  the  action. 

C.  C.  p..  (I  Ma-4«T,  3MT. 

article    to    defendaJitB    Jslatly 

The  last  section  does  not  affect  a  defense  or  other  objection  of 
a  defendant,  growing  otit  of  the  failure  to  loiti  in  the  action  two 
or  more  persona  Jointly  Hable:  and  as  regards  the  other  parties 
to  the  action,  persona  jointly  liable  are  regarded  as  one  party, 
for  eTery  purpose  contemplated  hj  that  section. 

144.  "Where  ewvlore*  !■  party. 

When  an  action  is  broaght  bj  an  employee  against  an  employer 
for  services  performed  by  sucb  employee,  male  or  female,  tbe 
clerk  of  the  ssid  munic^al  court  in  the  district  Id  which  tbe 
action  la  brought,  shall  issue,  a.  free  snmmona  when  tbe  plainlKTs 
demand  is  less  than  fifty  dotinrs  and  the  plaintiff  is  a  reaident 
of  the  city  of  New  York,  and  proof  by  tbe  piaintlfTa  own  affidavit 
that  he  has  a  good  and  meritorious  cause  of  action  and  of  the 
nature  of  such  action  and  of  said  plftlntifTB  residence,  and 
whether  previotis  application  therefor  has  been  made,  shall  be 
duly  presented  to  and  filed  with  the  clerk  of  tbe  municipal  court 
where  snch  action  shall  be  brought  and  he  shall  not  demand  or 
receive  any  fee  whatRoeyer  from  the  plaintiff  or  hla  tgenfu  or 
Bttorneya  in  such  action,  uuless  the  plaintiff  Hhail  demand  a  trial 
iury,  in  which  case  the  plaintiff  must  pay  to  the  clerk  of  the 
municipal  court  where  sucb  action  shall  be  pending  the  unm  of 
four  dollars  and  fifty  cents. 
L.  iSSa,  rh.  *10,  t  1«B;  L.  1887.  tJi.  M7. 

145,  Who  mar  petition  tor  leave  to  proaeoate  as  a  poor 

A  person  whether  sn  adult  or  infant,  who  alleges  that  he  hns 
a  couse  of  action  against  another  person,  may  apply  by  petition 
to  the  court  for  leave  to  prosecute  as  a  poor  person,  and  to  have 
an  attorney  and  counsellor  assigned  to  conduct  his  action. 

C.  C.  P.,|4G8. 

I  40.  Contenta  of  petition. 

The  petition  must  state: 

1.  The  nstnre  of  the  action  brought  or  intended  to  be  brouebt. 

2.  That  the  applicant  Is  not  worth  one  hundred  dollars.  besidCEi 
the  wearing  apparel  and  furniture  necessary  for  himself  and  hia 
family,  and  the  subject  matter  of  tbe  action  and  whether  he 
has  made  any  previous  application  for  leave  to  aue  as  a  poor 
pcDion.    It  must  be  verified  by  the  applicant's  affidavit,  unless 
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tbe  applicant  is  an  iofaot  uniler  tbe  age  of  fourteen  yet,n.  aod 
in  tbat  case  by  the  affldavlt  of  hla  Kuardian  appointed  In  said 
at^tion.  and  aupported  b?  a  certificate  of  a  counsellor  at  Ian  to 
the  effect  tbat  he  baa  examined  tbe  ease  anil  in  of  tbe  opinion 
that  the  applicant  has  a  good  eanae  of  action.  The  petition  may, 
however,  be  verified  before  the  clerk  or  aasiatADt  clerk  of  Bai<I 
municipal  court  in  the  diatrict  in  which  the  action  is  brought, 
and  tbe  certificate  of  aaid  clerk  or  asttistaDt  c4erk.  that  be  han 
inquired   into  the  facts  of  the  esse  and   that  in  hia  opinioit  tbe 

plaiutiff  has  a  prima  facie  cause  of  a~-'-"      '--"  "- -'- -    

force  and  effect  as  the  certificate  of  an 

C.  C.  p..  I  400. 

f  47,  Order  and  p«tltloii  to  b«  fllpd ;  n-lten  eoansel  na* 
■  Isnad. 

The  court  to  which  the  petition  is  preaented.  if  satisfied  of  the 
truth  of  tbe  facts  allcKed,  and  that  tbe  applicant  has  a  leood 
cause  of  action,  maj,  by  order,  which  may  be  endorsed  rm  iieti- 
tinu,  admit  htm  to  prosecute  as  a  poor  person,  and  where  there 
is  a  cettifiente  ot  a  counsellor  at  law,-  as  preiHTibed  in  the  last 
section,  may  assifcn  to  him  an  attorney  and  counsel  to  iiroseciite 
his  action,  who  must  act  therein  without  cooipeasatioa.  Such 
petitiou  and  order  must  be  filed  with  the  clerk  ol  the  court  in 
tbe  district  in  wbicb  the  action  ia  brouEht. 

C.  C.  P..  I  MO. 

|4R.  "WbeD   leave   mar  'be  anniilled. 

It  the  iieraou  bo  admitted  is  guilty  of  deception  in  the  petition 
or  at  improper  conduct  in  the  prosecution  of  tbe  action,  or  of 
wilfnl  or  unnecessary  delay,  the  court,  may  in  its  discretion, 
annul  tbe  order,  admittins  him  to  prosecute  as  a  poor  person: 
and  be  shall  thereafter  be  deprived  of  all  the  prlrlleges  conferred 
thereby. 

0.  C.  P.,  I  M2. 

140.  When   defendan*   nar  defend  u  s   poor  person,  ct 

A  defendant  in  an  action  In  Raid  court  may  petition  the  court 
in  which  the  action  is  pendinK  for  leave  to  defend  the  action  nn 
a  poor  person,  and  to  liaTe  an  attorney  and  counsellor  SKKlKiieil 
to  conduct  his  defense;  as  follows; 

1.  B.T  an  oral  application  made  in  open  court,  by  defendant,  on 
the  return  day,  and  a  statement  under  oath,  of  the  aauic  mattera. 
respeclinji  bis  ability  as  ore  required  to  be  contained  in  a  petition 
for  leave  to  prosecute  as  a  poor  person;  or 

2.  By  a  petition  verified  before  the  clerk  or  assistant  clerk, 
accompanied  by  bis  certificate  rclalinR  to  the  defense  in  the  same 
manner  as  preHcribe<l  in  section  forty-two  of  this  act;  or 

^.  By  H  verified  petition  supported  by  n  certificate  of  a  coun- 
sellor at  laiv  relating  to  the  defense,  in  the  same  nmuner  as  pre- 
scribed in  section  forty-two  of  this  act. 

C.  C,  p..  it  <«3,  4M. 

I  BO.  Defend«a1*a  oFder. 
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of  the  facts  strfte^  as  to  defendool's  ability,  and  that  the  appll- 
cnut  bas  a  good  defeiiMe  if  proved  ou  the  trln],  may.  by  order, 
otiniit  hint  tu  defend  an  a  poor  [wi'mod  aud  taay  ani^lKii  couasel  to 
(iitiduet  hm  defeuHP,  or  iiiay,  in  case  of  verilied  plendingH,  direct 
the  clerk  or  niisistant  clerk  of  Raid  eiiurt.  to  prepare  and  file  an 
answer,  vyrified  before  him  by  defendant,  or  msr  asKlRTi  a  coiin- 
sellor  at  law  prcwent  in  court  to  preptirc  and  file  an  answer  nhioh 
nmy  be  verified  before  the  clerk  or  asaistant  clerk  of  aaid  conrt. 

[Nrw.J 

I  51.  Leave  mar  I'e  iinnalled  an  In  eiue  ot  plalvtlV. 

The  proviMioUB  relatlnK  to  s>i  order  to  be  made  nix>ii  nn  appli- 
cation for  leave  to  proM-cnte  uh  a  poor  person  and  the  proceed- 
iiif»  HnhKeijuent  thereto  apply  to  nil  order  and  suhHeqiient  pro- 
ceediuKx  upon  an  application  for  leave  to  defend  as  a  poor  person. 

c.  c.  P.,  I  «0. 

(  SZ.   Appenl   where  plaintiff  or  defendnnt  poor  peraon. 

An  order  made  ox  prescrilied  in  this  article,  does  not  authorise 
the  petitioner  to  tiike  or  maintain  an  appeal  as  n  poor  pemim; 
but  where  an  appeal  ia  taken  by  the  adrerne  party  the  order  is 
appHcuble  in  favor  of  the  |ietitioner  ax  respondent  in  the  appeal. 

C.  C.  r.,  1400. 

I  S3.  Cants  In  Invop  of  petitioner. 

Where  costs  are  awarded  iu  favor  of  a  person  who  had  been 
admitted  lo  pnweinte  or  defend  as  a  poor  person  as  prescribed 
in  this  article,  they  must  be  paid  over  to  his  attorney,  when  col- 
lected froni  the  adverse  party  and  distribtiled  among  the  allor- 
neyi  and  counsel  assigned  to  the  poor  person,  as  the  court  directs. 

C,C.P,.i«.T.  ^33^ 
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IITIA  UL 


Order  of  arrfsl. 


».  Pippn  to  be  dellTiTpd  lo  anvHifd  ponmn;  prow#dliig«  tbMropoB. 

m'.  PULulia  to  be  nollO«l  or  arrrtl. 

flS.  Bull  ar  dppoall  bvfan-  rrtum. 

83.  Kill  mar  Ik  rHmlned, 

64.  Bill  or  ilrposlt  aflrr  ivlurn, 

08.  Uotlno  (0  dlKbii^o  trum  irnil. 
66.   PrivLl,.(tc  from  srrr.l. 

I  5D.  PptM^BK  (o  bp  aerrrd  br  narabal. 

An  order  nl  arrest,  warrant  if  nttaehnient  or  requisition  to 
replpvy,  issued  by  or  out  or  the  nmnicipBl  conrt  of  the  city  of 
New  York,  nhall  be  served  and  esecuteU  by  a  marshal  of  the  city 
of  New  York. 

I..    1S83.    eta.    410,    i    130Z. 

I B6.  ■■  nbnt   paira  order  at  arreat  to  be  Kranted. 

Ad  oril^r  to  arrratt  the  dcfeadaut  must  or  may  be  grantnl. 
directed  to  any  marBhal  of  said  pity,  in  the  following  rsBes.  but 
no  female  oan  be  arrested  except  for  a  wilful  injury  to  person 
or  property: 

1.  In  an  action  for  the  reeorery  of  damages,  in  a  cause  of 
action  not  orlatnK  on  contract,  when  the  defendant  ia  not  a  rent- 
dent  of  the  rity  of  New  York,  or  is  about  to  remoTe  tberefron), 
or  when  the  action  is  for  a  wilful  injury  to  person  or  property. 

2.  In  an  action  for  n  fine  or  penalty,  or  for  money  or  properly 
erabetzlcd  or  wrongfully  misapplii'd  or  converted  to  hia  own  oxe 
by  a  public  uSIcer,  or  an  offlcer  of  a  corporation,  or  au  attorney, 
factor,  broker,  agent  or  clerk,  In  the  course  of  his  employment 
as  such,  or  by  any  other  person  acting  in  a  fiduciary  capacity. 

3.  Where  the  defendant  has  been  guilty  of  a  fraud  in  contract- 
ing the  debt,  or  incurring  the  obligation  for  which  (he  nction  is 
brought,  or  In  concealing  or  dispoRuig  nf  the  property,  for  the 
taking,  detention,  or  conversion  of  which  the  action  ia  brought, 

4.  When  the  defendant  has  removed,  concealed,  or  dispMeil 
of  his  property,  or  is  about  to  do  so,  with  the  intent  to  defraud 
his  creditors, 

5.  When  an  nrrost  is  authorized  by  special  statute,  in  an  action 
for  a  fine  or  penalty,  or  for  a  wilful  violation  of  duty. 
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r>.  \A'hi'ii  IW  action  J«  for  file  recoveir  «'  «  One  or  penalty 
mdcr  thi'  ordmnnttsM  or  by-laws  of  the  city  of  New  York, 

1^    1S82,   ell.   410.    g  1304. 


, ..,  ,_,   Miilisfnctiou  of  the  court,  by  the  affidavit  of  himself 

or  some  other  iienioti,  the  facts  on  which  tht?  application  is 
ftiiindpd,  and  the  nirontit  of  his  debt  or  claim  orer  all  payments 
aurl  m>t-offs.  The  plaiutiff  mmit  olso  execute  and  deliver  to  the 
r-lerk  of  the  court,  in  tho  district  in  which  the  action  Is  brought, 
a  written  iindcrtaliinft  approvinl  by  the  court,  with  nuch  approval 
endorsed  thereon,  with  onfflcieut  siirety  or  sureties,  to  the  effect 
that  if  the  defendant  recover  judfnoent  the  plaintiff  will  pay  to 
him  all  costs  and  extra  costs  that  tnny  be  awarded  to  the 
defendant,  and  all  dnniBKes  which  he  may  sustain  by  reasou  of 
the  arrest  not  exi'eediuR  the  sum  specified  in  the  uuderttikinK- 
which  must  be  double  the  nmnuut  clAimed.  But  the  proof  and 
security  required  by  this  section  shall  not  be  necessary  where 
the  order  of  arrent  is  issued  for  the  violation  of  a  by-law  or 
ordinance  of  the  city  of  New  York,  or  for  the  recovery  of  a  pen- 
alty or  a  forfeiture  under  the  statutes  of  thia  state,  where  the 
city  of  Sew  York  or  any  department  of  the  Rovemment  of  said 
city  anlhoriied  by  statute  to  maintain  an  action,  or  of  the  people 
of  the  stale  of  New  York  are  plaintiffs. 

IBS.  What  tO'dlFCpt. 

An  order  of  arrest,  must  direct  thnt  the  stimmons  accompany- 
in);  it   he  made   retiirnable   immediately   upon   the  arrest   of  the 
defendant,   and   it   most   specify  a   sum   In   which   the  defendant 
may  bo  let  to  bail. 
L.  iss:.  cb.  410,  I  laoT. 

I S9.  Papera  to  be  delivered  to  arrested  perBoni  i»roeee4l- 
■  b|[ii  thereapon. 

The  marshal,  upon  arresting  the  defendant,  by  virtue  of  siich 
an  order,  mu:<t  at  the  same  time,  serve  upon  him  the  summons, 
Bnd  nlso  n  copy  of  the  order  of  arrest,  and  of  the  papers  upon 
whieh  it  was  granted.  He  must  forthwith  bring  the  defendant 
before  the  court,  la  the  district  in  which  the  action  Is  brouKht, 
if  the  court  is  then  in  session:  otherwise  unless  bait  is  )iiveu,  as 
prescribed  in  section  sixty-two  of  this  act.  he  must  take  the 
def<-ndant  to  the  jail  of  the  connty  in  which  the  district  where 
the  ni'tioii  is  brought  is  situate,  for  the  confinement  of  priaonerx 
ill  civil  cnuBes.  The  keeper  thert^of  mnst  confine  the  defendant 
therein.  On  the  next  day  thereafter  when  said  court  is  in  ses- 
sion, (he  marshal  must  take  the  defendant  from  the  jail  and 
bring  hini  before  the  court. 
L.   1882.  Fb.  410,  I  1306. 

I  OO.  Pr«eeedliiRm  la  cane  f  oiitlce  ■■  a  vTttn«BB< 

If  it  be  made  to  appear  by  the  affidavit  of  the  defendant  to  th« 

satisfaction   of   the   justice   sitting   in   the  district   in   which   the 

action  is  bronnht.  that  such  justice  is  a  material  witness  in  the 

action,  the  marshal  mnst  immediately  take  the  defendaDt  before 
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tbf-  TOiirt  !u  an  adjoinine  distrii^   Dame<1  by  Haid  jiititto<>,   which 

nivist  take  eoKnii-   -     ' -^     -   '■  -    --' j  .i_.-i_  .i 

KB  if  the  onler  o 
latter  district. 


thereof  to  the  plaintiff,  and  en<lorse  on  the  order  at  arrest,  and 
HulMcribc  a  eerti&eate  Htntiiitr  tlic  time  o(  Hecviog  the  asme,  and 
o(  sirios  notice  to  the  plaintiff. 
L.   loss,  Fb.  410,  I  isio. 

■  <I3.  Ball  or  depoBll  before  re'tBrn. 

The  ilftendaiit  may  Kive  hail,  b.v  deliverinft  to  the  marKhal  a 
nrilten  luidertakine  to  the  plaintiff,  in  the  Kiim  specified  In  the 
order  of  arreHt,  exerated  by  one  or  more  snreties.  to  the  effect 
IhnI  the  defendunt  will  attend  iii  person  at  the  openiiiK  of  the 
court  on  the  next  day  thereafter  n^en  it  if  there  io  Reasion.  or 
he  may  dcnniiit  with  the  ranmhffl  the  niim  xpecified  io  the  order 
of  arrenL  In  either  case  the  mamhal  must  forthwith  release  him 
from  custody. 

L.  ISttZ,  Fb.  110,  I  1311. 

1 03.  Ball  nar  be  FSaaaltird. 

Where  hail  in  Kiyeu  as  preHcrihed  in  the  laat  aeetion.  the  offlc«r 
taking  thi>  acknowlediimeiit  of  the  undertaking  must,  if  the  mar- 
sbal  BO  re<inireB,  examine  nnder  oath,  to  u  reasonable  eiletit.  the 
persons  ufferinK  to  become  bail,  ooncemin);  their  property  and 
their  eircumstanees.  The  defendant  may  give  bail,  or  make  the 
deposit,  immediately  upon  hia  arrest,  at  any  hour  of  the  day  or 
night;  and  he  must  have  reasoDable  opportunity  to  seek  for  anil 
procure,  bail,  before  being  committed  to  jail.  Where  a  deposit 
IS  made,  the  money  deposite<l  must,  before  the  expiration  of  the 
nest  da.v,  thereafter,  not  being  Sunday  or  a  pulilio  holiday,  l>c 
paid  by  the  mambal  into  court,  by  paying  the  same  directly  to 
the  clerk  in  the  district  in  which  the  action  is  brought,  which 
said  deposit  xball  be  regarded  as  an  undertaking,  and  Bhall  have 
the  same  force  and  effect  and  do  other. 

L.  iHSa,  cb.  *io,  I  1313. 

|e4.  Ball  OF  deposit  after  retarm. 

At  any  time  after  the  return  of  the  mamhal,  and  before  final 
judtTiicnt.  the  court  may  admit  n  defendant  in  oiHtody  to  bail. 
or  allow  him  to  make  a  deposit;  and  may  direct  his  release  upon 
hlfl  giylng  hall  or  making  the  deposit  accordingly.  The  sum  to 
be  deposited  or  the  sum  specified  in  the  undertaking  of  the  bait, 
mnst  be  fixed,  and  the  Hiircties  in  the  iindertakinR  must  be 
approved  by  the  court,  which  must  bi>  sstiafied  by  their  exam- 
ination, or  by  other  proof,  respecting  their  sufficiency.  The 
nndertahing  munt  be  to  the  effect  that  the  defendant  will  at  all 
tlmcH.  render  himself  amenable  to  an^  mandate  which  may  b« 
iMned.  to  enforce  a  final  judgment  against  him  in  the  actiMi. 
h.  tBS2,  rti.  «10,  I  1313. 
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I  OS.  When  and  kaw  detenduit  ia  remain  In  eaatodr. 

lloleiiS  bail  is  given,  or  a  deposit  is  made,  aa  preacribed  Id  the 
lust  three  tsectiune,  the  defendant  muat  remain  in  tbc  jail  by  rirtne 
of  the  order  of  arrest,  until  fical  Judgment  in  the  aetion;  and  i( 
the  Judgment  ia  against  the  delendant,  antil  the  return  of  an 
executiou  BKaiDst  property  iaaued  therenpon.  But  the  court  mnat 
direct  him  to  be  brought  into  oourt,  at  the  time  of  the  trial;  and 
it  may  in  its  discretion,  direct  him  to  be  brought  into  court  at 
any  othpr  time.  In  either  case  be  moBt  be  taken  from  the  i«tl, 
and  bronght  into  court  accordingly.  Nothing  in  this  lection  dull 
be  so  construed  as  to  prevent  a  defendant  at  ^ny  time  after  jud^ 
nicnt  from  being  admitted  to  the  Jail  liberties  in  the  manner  pro- 
vided by  law,  whether  formal  execntion  against  the  pecaon  has 
issued  or  not. 
h.   I«82.  ch.  410,   I  1314. 

I  tm.  Dnir  of  mnrshnl. 

The  marahal  making  the  arreat,  or  anothar  marshal,  by  direc- 
tion of  ttie  court,  must  keep  the  defendant  In  custody,  nnlens  he 
^ball  give  the  security  for  his  appearance,  or  until  be  ia  duly  diit' 
chargetl  by  order  of  the  court:  bnt  in  no  case  can  such  detention 
exceed  forty-eight  hours,  excluding  Sundays  and  legal  holidays, 
from  the  time  of  his  first  being  bronght  before  the  court,  iinleSB 
within  that  time  the  trial  of  the  action  Ije  commenced,  and  for- 
mally proceeded  with,  and  resumed  without  any  interruptlou 
other  than  the  necessary  recess  of  the  court. 
L.    1882.   Fta.  110.   If  ISIG,   1308. 

I  «7.  I'nderlnlclikB  br  nrreated  defendant  on  mnlrlng  lor 


If  the  defendant  make  application  for  an  adjournment,  or 
demand  a  jury  trial  at  the  time  he  is  brought  liefore  the  court, 
before  it  can  hn  granted,  he  muat,  unless  he  has  given  bail  or 
made  u  deposit,  execute  an  undertaking,  with  one  or  more  suffi- 
cient sureties,  to  i)e  approved  by  the  court,  which  approval  must 
be  indorsed  on  the  nndertnting,  to  the  effect  that  he  will  appear 
on  the  adjourned  day,  and  not  depart  until  duly  discharged 
according  to  taw,  or  until  after  the  trial  and  judgment,  and  that 
,  he  will  surrender  himself  into  custody  if  any  execution  be  issued 
upon  the  Judgment  when  obtained  against  him  in  the  action. 
L.   1S82.  vh.  ilO,  H  131B.  13«3. 

IWt.   Motion  to  dlseharse  Ironi  nrreab 

A  defendant,  arrested  as  prescribed  in  this  article,  may,  with- 
out notice,  upon  the  appearance  of  the  plaintiff  before  the  court, 
or  at  atiy  time  afterwards  before  Judgment,  upon  tiro  days'  notice 
given  personally  to  the  plaintiff,  or  to  his  agent  or  attorney  who 
appeared  for  him  before  the  cotirt,  apply  to  the  court  for  an  order, 
discharging  bim  from  arrest.  The  application  may  be  founded 
upon  the  papers  upon  which  the  order  of  arrest  waa  granted,  and 
upon  the  complaint,  if  it  has  been  made.  The  conrt  must  grant 
the  application,  where  It  appears  that  the  case  Is  not  within  the 
provisions  of  section  lifty-six  of  this  act.  The  conrt  must  also, 
upon  the  defendant's  application,  grant  an  order  discharging  him 
from  arrest,  it  the  plaintiff  fails  to  take  ont  an  exectttioii,  upon 
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C.  C.  P.,l»01. 

t  «9.  PrIvlIeBe  fron  mrreat. 

This  article  <lo«i  not  abridge  or  otherwiae  aSect  a  prWileice 
from  arrest  griveii  b;  la\r,  or  ■  ri^ht  of  actioD  for  the  breach 
thereof.  A  prirll«^ed  perHoti  is  iMititled  to  be  dischargeij  from 
arrest,  by  the  order  of  the  court  berore  n-bich  be  U  brongbt 
upon  proof,  by  afidavlt,  of  the  facts  entitling  him  to  a  dlacharge; 
or  he  may  appl;  for  and  obtain  an  order  for  his  diachante,  as 
prescribed  in  section  Gre  huodted  and  lixtT-fODf  of  the  code  of 
ciril  procednre. 
C.  C.  P..  1 29IM, 
t  TO.  SectloBB  apitllemblF  aa  to  uadFrtalcIliKai  et  «ctev». 

Soctlons  uno  hundred  and  six  to  one  hundred  and  ten  of  this 
reTision  inclusire  and  leotiona  one  hundred  and  twentj-aeTen  and 
one  hundred  and  twenty-eight,  in  ao  far  as  they  relate  to  under- 
talilnjrs.  sureties  and  J  ustifl cation,  apply  to  proceedings  under 
this  title,  and  the  e^iceptions  to.  ana  examination  of,  sureties. 
whether  on  undcrtaliing,  or  tiail,  may  be  ^uade  and  conducted, 
b;  the  adrerse  part;,  as  prescribed  therein, 
133« 
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ARTICLB  SDCOND. 

Attachment. 

Bee.  T3.  Wben  nur  be  (rinlM. 

U.  WhMt  mut  be  aboirn  la  piucun-  WBrT.nl. 
TS.  OuitniK  at  mrrant. 


.;  bond  and  dslllvrr  tk«-eu|UB. 


■1.  /ndjtmi'nl  where  propertj 


I  TS.  Attaehmrnt.  wlieii  mnr  be  v»trA- 

A  warrant  of  attachment  a^inst  th^  proportr  of  one  or  more 
defendants  must  be  granted,  upon  the  application  of  the  plaintiff, 
an  hereinafter  prescribed,  in  an  action  upon  one  or  more  of  tbe 
followinit  causes  of  action: 

1.  Upon  a  judgment. 

2.  Breach  of  a  eontract,  enpreas  or  implied. 

3.  ■WroncTul  convernlon  ot  personal  property. 

4.  Any  other  injarj  to  personal  property,  in  consequence  of 
neBlinence,  fraud  or  misconduct. 

L.    ias3.  eH.   410,   I  I3ia, 

I  74.  'What  maat   br  uliowB  to  procare  vrarrsnt. 

To  entitle  the  ptaiotiff  to  Biich  a  warrant,  he  must  show,  by 
aHidayit.  to  the  Batiafactinn  of  the  court,  na  follovra: 

1.  That  B  Hufflclent  cauee  of  action  exists  nKainst  the  defend- 
ant to  recover  damages  for  one  or  morf  caiisea  specitied  in  the 
last  section.  If  the  action  is  upon  a  judgment,  or  to  reooTcr  for 
breach  of  a  contract,  the  affidavit  must  show  that  the  plaintiff 
Is  entitled  to  recover  a  snm  stated  therein,  over  and  above  all 
counliTclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation,  or  not 
a  resident  ot  the  state:  or.  If  the  defendant  is  a  natural  person. 
and  a  resident  of  the  state,  that  he  baa  departed,  or  is  alwut  to 
depart  from  the  eountf  where  he  last  resided,  to  a  place  outside 
the  city  of  New  York,  with  intent  to  defraud  bis  creditors,  or  to 
avoid  the  service  of  a  summons,  or  keeps  himself  concealed, 
with  the  like  intent;  or  If  the  defendant  is  a  natural  person,  or 
a  domestic  corporation,  that  he  or  It  has  removed,  or  is  about 
to  remove  property  from  the  county  where  the  defendant,  being 
a  natural  person,  lest  resided,   or  beinx  a   corporation,  has^^kept 
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property,  with  the  like  intent;  or  where  for  the  purpose  of  pro- 
curing credit  or  the  extension  of  credit,  the  defendant  has  made 
a  false  statement  in  writing,  under  his  own  hand  and  sigiiatnrp. 
or  under  the  hand  and  niguRture  of  a  diil;  authorized  agent, 
niaite  n-itb  his  knowledge  nnd  aeijuiescence.  aa.to  his  finandal 
responsibility  or  stHnding.  Or  that  thp  defendant  being  .a  natural 
fwrxoD  of  full  age,  and  a  resident  of  the  state,  has  been  continu- 
ously without  the  United  States  for  the  space  of  sii  months  or 
more.  Immediately  before  the  application  and  cither  that  he  haa 
not  made  a  desisnation  of  a  person  upon  whom  to  serve  a  sum- 
ntons  In  his  behalf  ox  prescribed  In  section  four  hundred  and 
thirty  of  the  code  of  civil  procedure,  or  that  aervlee  upon  the 
person  so  designated  cannot  be  made,  with  due  diligence,  in  the 
county  where  the  person  making  the  deaignation  resides.  The 
■ffldavit  must  be  filed  in  the  office  of  the  clerk  of  the  court,  in 
the  district  in  wbjcb  the  action  ie  brought  when  the  warrant  is 
issued. 

L.    WS2,   ch.    410,    t   131 T. 

I  7S.  CoBtentB  of  fvarrsiBt. 

The  warrant  must  be  g-ranted  by  the  court  at  the  time  when  the 
summons  is  insaed.  and  mast  be  issued  by  the  clerk  of  the  court 
in  the  district  in  whicb  the  action  is  brougbt,  and  it  must  be 
indorsed  upon  or  annexed  to  tbe  summons.  It  must  l>c  subscribed 
by  the  clerk,  and  must  briefly  recite  tbe  ground  of  the  attachment. 
It  must  require  tbe  marshal,  to  whom  the  summons  is  delivered, 
to  attach  on  or  before  a  day  speciSed  therein,  which  must  be  at 
least  six  days  before  the  return  of  the  aummons,  and  safely  to 
keep,  as  much  of  the  defendant's  personal  property,  within  the 
city  of  New  York,  aa  will  satisfy  the  plaintiffs  demand,  with  the 
costs  and  expenses  and  to  make  return  of  bis  proceedings  thereon 
to  the  court,  at  the  time  when  the  summons  is  returnable.  Tbe 
amount  of  the  plaintiff's  demand  must  be  specified  In  the  war- 
rant as  stated  in  the  affidavit.  Nothing  in  tois  section  shall  be 
constrnol  to  prevent  a  valid  warrant  of  attachment  issuing  in  a 
proper  case  against  a  non-resident  of  the  city  of  New  York. 


I  TO.  I'ndertBklBK. 

Before  granting  the  warrant,  the  court  must  reqtiire  a  written 
undertaking  to  the  defendant,  on  the  part  of  tbe  plaintiff,  with 
one  or  more  sureties,  approved  by  the  court,  to  tbe  effect  that,  if 
the  defendant  recovers  judgment,  or  the  warrant  of  attni'bment 
is  vacated,  the  plaintiff  will  pay  all  costs  which  may  be  awarded 
to  the  defendant,  and  all  damages  which  he  may  sustain  by  rea- 
son of  the  attachment,  not  exceeding  the  sum  specified  In  the 
undertaking,  which  roust  be  at  leost  twice  the  amount  of  the 
piaintifTs  demand,  as  stated  In  the  warrant,  and  in  no  case  less 
than  two  hundred  dollars,  and  that  if  the  plaintiff  recovers  judg- 
ment, he  will  pay  to  the  defendant  all  money  received  by  him 
from  property  taken  by  virtue  of  tbe  warrant  of  attacbment.  or 
upon  any  bond  given  therefor,  over  and  above  tbe  amonnt  of  the 
judgment  and  interest  thereupon. 
L.   18S2.  ch.  410,  I  1S1». 
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I TT.  How  warrant   to  be  cxecHt«4. 

The  lunrHhal  to  whom  the  warrant  ot  attHchmpnt  ifi  delWpreil 
must  cireriite  it  at  lenst  hSx  days  before  the  return  ilay  ot  the 
Miimiuoiis,  by  levyiiig  upon  no  much  ot  the  property  of  the  defeuil- 
ant  hereinafter  mentioned,  lie  will  Boti«fy  the  iilaiiitiCfs  demand 
with  fosts  and  expeiisen  and  iimst  safely  keep  the  aame  to  be 
diapoxed  of  an  preacribed  in  thin  title  and  muBt  immediately  muke 
an  iiiventi)ry  thereof  stalinK  therein  (he  estimated  valne  ot  eai-h 
arliele  or  item.    Such  iexy  eaii  \>e  made  on  the  (ollowinit  property: 

1.  tioodfl  and  rbntlel)'  ot  the  defendiiut  touDd  iu  the  eity  i>f 
Xew  York  not  exempt  from  levy  and  sale  by  virtue  of  an  exeeii- 
tion  InehulinK  money  and  bank  notes. 

2.  The  riKhltn  or  tthareti  which  the  defendant  ban  in  the  Htoek 
of  an  association  or  eorpomtioQ  having  n  place  of  buitinesH  in  the 
eily  of  Xew  York,  together  with  the  interest  and  profits  thereim. 
and  the  marshal's  certifieale  of  the  sale  thereof  entitlen  the  pur- 
chaoer  to  the  same  rights  and  privlleees,  with  respect  thereto, 
which  the  defendant  had,  when  they  were  bo  attached. 

3.  CaiiseH  of  action  ariaing  upon  contract.  inclndiuK  bonils, 
promissory  notes,  or  other  instrtiments  for  the  payment  of  money 
only,  negotiable  or  otherwise,  whether  past  due.  or  yet  to  bei-onie 
due.  exeonted  by  n  corporation,  or  by  a  prirate  person,  either 
within  or  without  the  wtate,  which  belon;;  to  the  defendant,  and 
are  found  within  the  cit.v.  and  the  levy  of  the  attachment  there- 
upon is  deemed  a  levy  upon,  and  a  seizure  and  attachment  of, 
the  debt  represented  thereby. 

L.  VSS2.  cb.  110.  I  ISES:  C.  C.  P.,  II  UT,  14S. 

|7»«.  AttBchncnt,  how  levied. 

A  levy  miller  u  warniut  of  attachment  upon  personal  property 
capable  cjf  manual  delivery,  including  a  bond,  a  promissory  note, 
or  other  instrument  for  the  payment  of  flioney,  mnst  be  made  by 
takiuK  the  same  into  the  marshal's  actnal  custody.  He  must 
thereupon,  without  delay,  deliver  to  the  person  from  whose  pos- 
aession  the  property  is  taken,  it  any,  a  copy  of  the  warrant,  and 
of  the  aindavjlfl  upon  wliii'h  it  was  granted.  Upon  other  personal 
property,  it  must  be  made  by  leaving  a  certified  copy  of  the  war- 
rant and  a  notice  showing  the  property  attached,  with  the  i>ers«n 
hohling  the  same;  or  if  it  consists  of  a  demand,  other  than  as 
xpecified  in  this  section  with  the  person  against  whom  it  exists 
or.  if  it  consists  of  rights  or  shares  in  the  stuck  of  an  association 
or  corpora ti I m,  or  interesta  or  profits  theriion.  with  the  president, 
or  other  head  of  the  association  or  corporation,  or  the  secretary, 
cashier,  or  managing  agent  thereof. 

C.  C.  p..  I  849. 

t  76.  Certlfleale   ot  defeBda.nt'B   interest  to  be  fnrnlslied. 

Upon  the  application  of  a  marshal,  holding  a  warrant  of  attach- 
ment, Che  president  or  other  head  ol  an  association  or  corpora- 
ti(m.  or  the  secretary,  cashier,  or  managing  agent  thereof,  or  a 
debtor  of  the  defendant,  or  a  peraon  holding  property,  including 
a  bond,  promissory  note,  or  other  instrument  for  tlie  payment  of 
money,  belonging  to  \he  defendant,  must  furnish  to  the  mamhal 
a  certificate,  nnder  his  hand,  specifying  the  rights  or  number  of 
shares  of  the  defendant,  in  the  stock  of  the  associnlion  or  corpo- 
ration, with  all  dividends  declared,  or  encumbrances  thereon,  or 
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thr  nmoiint,  nature  and  dpncription  of  th<?  pmprrt;,  held  for  Ifae 
lioiH'fit  of  the  dprendant,  or  o(  the  defendant'it  iotoFeBt  iu  propprty 
MO  held,  or  of  the  debt  or  demand  owing  to  tbe  defendant,  ns  the 


r?fnMeii  to  (rive  itneh  a  eertlfieHtp;  or  if  it  is  nia<)e  !■ 
apppjir  bj-  Rflldarit.  to  the  BstiRfnr-tloD  of  the  eoiirt,  that  there  in 
rennoif  to  (ninpept  that  a  certifirate  giren  tiy  hhn  It  untrae.  or 
that  it  (alia  fully  to  set  forth  the  farts,  reqiilred  to  be  shown 
thereby,  the  cnort  may  make  an  oriler.  directing  him  to  atteud. 
■t  a  npeeified  time,  at  the  eonrt  In  the  diatriet  in  which  tbe  action 
in  brought,  and  submit  to  an  examination,  under  oatb.  roDcemlng 
the  flame. 


f  ftl.  Marabal  mar  malBlalD  actloB. 

Tbe  marahal  must,  subject  to  the  direction  Of  the  court.  PoHect 
and  rei-eivt'  all  debtf.  effects,  and  thiiiKa  In  action  attached  by 
hiiu-  He  may  muiutaio  any  action  or  special  proceeding  in  his 
own  uauie  or  in  the  name  of  the  defendant,  which  is  neiCMiaiT. 
for  thiit  purpoM',  or  to  reduce  to  his  actuiil  pofaessiun  an  article 
of  personal  property,  i-apuble  of  manual  ilelirery,  but  of  which  he 
has  been  nnaUe  to  obtain  posHesaion.  and  he  may  discoolioiie 
Hurb  an  action  or  special  proceeding,  at  euch  time  and  on  sacb 
terms,  tut  the  court  directs, 

1 82.  Whva  attaehmetif  dlBolmrCPd,  el  cetera,  propcrtr 
10  be  restored  lo  deteadant. 

Where  a  warrant  of  attachment  or  a  writ  of  replevin  is  vacated, 
or  anuulled,  or  an  attachment  is  discharged,  ni>on  the  apiylication 
of  the  defendant,  the  marshal  must,  except  in  a  case  where  it  is 
otherwise  expressly  preacril)ed  by  law,  upon  an  order  made  by 
the  court  to  that  effect,  deliver  over  to  the  ilefendnnt,  or  to  the 
person  entitled  thereto,  upon  reaaonable  demand,  and  upon  pay- 
ment of  all  costs,  charses  nnd  expetiHCs,  leftally  charfteahle  by  the 
marshal,  all  the  attached  personal  proifrrty  remaining  in  hin 
hands,  or  thnt  portion  thereof,  as  to  which  (he  attachment  N 
discharsed;  or  tile  proceeds  thereof,  if  it  has  been  sold  by  hiu. 


The   

at  least  six  days  before  the  rt .._,   _.  __.   _. 

Kummons,  together  with  the  warrant  of  attachment  and  i..  .  . 
tory.  upon  tbe  defendant,  by  delivering  to  him  peraonally  a  copy 
of  each,  if  he  can.  with  reaannable  dilicenee,  be  foniid  within  the 
city,  or  if  he  cannot  lie  no  fonnd.  by  lenving  a  copy  of  each,  cer- 
tified hy  the  manihnl  at  the  last  place  of  resideucp  of  the  defend- 
ant in  the  city,  with  a  pernon  of  suitable  atte  and  liiaeretloB,  or 
if  such  person  cannot  be  found  there,  by  imstlng  them  on  the 
outer  door,  and  also  depositing  another  copy  of  each  in  the  poat- 
offlce,  indoBed  la  «  sealed  post-paid  wrapper,  directed  to  the 
1S40 
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<1i-(etitlatit  at  biH  reslileniv;  or  if  Ihr  drrendnnt  baa  vo  plai-e  ut 
'  IcQi-u  in  the  tily,  by  ilc liTcrinf:  tb^m  to  tlu;  penou  JL  whose 
— ---  -■->  pniiH-rty  nttHchi-d  is  found. 
L.  18H2,  cb.  410.  I  1321. 

iH4.   I  nilrrtBklnir  br  detndaat. 

The  dt>ri>ndnnt,  or  biii  altoniey.  or  ufienl  io  his  behalf,  niay.  at 
auy  tiini'  bt-fort'  juilKineut  in  rvndprrd  in  the  action,  execute  and 
deliver  to  the  uiar«hnl  an  uudertakiiiR  to  tbe  plaintiff  in  a  Hnm 
Hpedtied  theri'in,  at  leant  twice  the  Tulue  ot  the  property  attached. 
UH  Kfati-d  iu  tiic  inventory,  witli  one  or  more  aurelicK,  approved 
by  the  niarHhal  or  by  a  jnutice  of  the  conrt,  and  to  the  effeet,  that 
i[  the  judgment  in  renderetl  aicainRt  the  defendant  and  an  exe- 
cution ia  iHsned  thcrcn|K>n.  vithin  nil  months  after  the  RJTinK  of 
the  undertakinit.  the  properly  attached  bIibII  be  produced  to 
HRtiafy  the  execution,  Tberenpon  the  marshal  muat  deliver  the 
property  to  the  defendant. 

L.   isas,  i^b.  410.  I  1332. 

■  W(.  CIbIib    br    third    pemont    bond    and    dellverr    there- 

Tt  a  in'rson.  nut  a  parly  to  the  n(-tlc)n,  i-!flitnn  any  pruiwrty 
attache<i.  which  is  not  reclaimed  lly  the  defendant,  aa  |irencrlbed 
in  the  last  wection,  he  may,  at  any  time  after  the  seizure  and 
before  execution  is  iasueil  upon  a  judgmeiit  rendered  in  the 
action,  execute  and  file  with  the  elerk  a  bond  to  the  plaintiff, 
with  one  or  more  Huretlea  approved  b.v  the  marBhal  or  by  a 
justice,  in  a  penalty  at  least  twice  the  vnlne  of  the  property 
claimed,  and  conditioned  that,  in  an  action  upon  the  bond  to 
lie  commenced  within  three  months  thereafter,  the  claimant  will 
e»taWi»h  that  he  wan  the  jteneral  owner  of  the  property  claimed 
at  the  time  of  the  xeiznre:  or  if  he  faila  so  to  do,  that  he  will 
pay  to  the  plaintiff  the  value  Ihcrraf.  with  interest.  The  mar- 
shal niiiHt  thereupon  deliver  the  property  claimed  to  the  claimant. 
L.  1SH2.  rb.  410,  t  1323. 

IttS.   Jadcrment  npon  bond. 

A  judinncul  for  the  plaintiff,  in  an  action  upon  a  bond,  civen 
UK  pres<Tibed  in  Hie  last  section,  mniit  awnrd  lo  him  the  value  of 
the  property  seiie<l  and  delivered  to  the  claimant,  with  interest 
thcreu[ion  from  the  time  of  the  deliver.r-  If  the  amount  so  recov- 
ered eieeeilx  the  aniount  which  the  plaintiff  recovers  in  the 
action  ill  which  the  warrant  of  attachment  was  Issued,  he  is 
lial'le  lo  the  defendant  in  that  action  for  the  excess. 
I..  18S2.  <'b.  410,  I  1324. 

I  H7.   ActlDB  upon  nnderlahiuK  nhere  warrant  la  vacated. 

If  the  warrant  of  attachment  is  vaeatwl  or  annulled,  the 
defendant  ma.v  maintain  an  action,  upon  the  bond  and  oniler- 
takine  apeeifieil  in  the  last  two  sectionn,  in  hia  own  name.  In  the 
same  manner  and  with  the  like  effect  aa  the  plaintiff  might  have 
done  if  the  warrant  had  remained  in  full  force. 
L.  1SS2,  cb.  410,  I  1S2II. 
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IMS.  R«t«riL  hy  maralial  atlachlnv. 

The  mar^at  executing  the  narrant  uf  attncliuent  lunxt,  nt  the 
time  when  and  the  iilaoe  where  it  is  returnable,  ninke  a  return 
thereto,  under  his  hand,  statlug  all  his  pruceediugs  thereupon. 
He  mu!<t  deliver  to  the  clerk,  with  the  return,  each  bond  or 
undertaking  delivered  to  bini.  pumuaat  to  aaj  ol  the  ture^intc 
provisionM  of  this  article,  and  a  vipv  wrtilied  by  him,  ot  the 
iovetitory  of  the  proiiertj  attached.  The  return  niust  utiite  the 
manner  In  which  the  warrant  and  Inventory  were  Hi'rve<l,  and. 
if  they  were  aer^-ed  otherwise  than  by  delivering  a  copy  thercol 
to  the  defendant  personally,  the  reation  therefor,  aud  the  name 
of  the  person  to  whom  the  copf  was  delivered,  unlesH  hin  uamc 
Is  unknown  to  the  marshal;  in  which  case  the  return  must 
describe  hi[u  so  as  to  identify  him,  as  nearly  as  uiay  be. 

L.  IS82.  cti.  41(1,  t  1320. 

I  SB.  AppllcBdon  to  vacate  or  modlfr  marraat  of  BltRch- 

A  defendant,  whose  property  has  been  attached,  ma^.  upon  the 
return  of  the  summons,  or  before  such  return  on  written  notice 
of  at  least  twenty-four  hours  to  the  plaintiff  or  hia  attorney. 
apply  to  the  conrt  out  of  which  the  warrant  of  attachment  isRUed 
to  vacate  or  modify  it,  or  to  Increase  the  plaintiff's  security. 
Such  an  application  may  be  founded  upon  the  papers  upon  which 
the  warrant  was  granted;  or  upon  proof,  by  affidavit,  on  the  part 
of  the  defendant,  or  upon  both.  It  it  is  founde^l  upon  proof  on 
the  part  of. the  defendant,  it  may  be  opposed  by  new  proof,  by 
afildavit,  upon  the  part  of  the  plaintiff,  (ending  to  sustain  any 
ground  for  the  attachment,  recited  in  the  warrant,  but  no  other. 
The  court  may,  upon  the  return  of  the  sumroona,  or  at  any  other 
time  to  which  the  action  Is  adjourned,  vacate  the  warrant  of 
attachment  upon  his  own  motion,  if  he  deems  the  papers  upou 
whic-h  It  was  granted  insufficient  to  authorine  it. 

L.  18SS,  m.  410,  i  13ST. 

190.  Bffeet  o(  Tacallas  warrant. 

Vacating  the  warrant  of  attachment  does  not  affect  the  joris- 
diction  of  the  court  to  hear  and  determinetbe  action,  where  the 
defendant  has  appeared  generally  in  the  action;  or  where  the 
summons  was  served  jiersonally  npon  htm.  or  where  indptneut 
may  be  taken  aeainst  him,  as  being  indebted  jointl.v  with  another 
defendant,  who  has  been  thus  summoned  or  has  thus  appeareil. 
In  every  olher  case  the  justice  who  vacates  a  warrant  of  attach- 
ment aeainst  the  property  of  a  defendant  must  dismiss  the  action 
as  to  him.  , 
L.  ISaS.  rb.  4ID,  I  13S8. 

tftl.  JadKnienI  wliere  propertr  baa  Iteen  attaelied. 

Where  the  defendant  has  not  appeared,  and  the  summons  has 
not  been  personally  served  upon  him,  and  property  of  the  defend- 
ant has  been  duly  attached  by  virtue  of  a  warrant  which  han  not 
been  vncated.  the  court  must  proceed  to  hear  and  lietermine  the 
action;  but  in  an  action  aubsenuently  brought,  the  judgment  Is 
only  presumptive  evidence  nf  the  Indebtedness.  an5  the  defend- 
ant is  not  barred  from  aay  counterclaim  againiit  tbe  plaintiff. 
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t  of  sDj-  Other  properly. 

fWi.  Section*  appllcAble  ■■  to  nndePtalclnKt  et  o«lera. 

Hei'tiouB  one  hundred  ami  six  lo  one  huudrptl  nnd  ten  u(  this 
reriBloR,  inclusive,  oud  oectione  one  hundred  and  twenty-seveD 
anil  une  buuHrod  rii<I  tweatr-eiKht,  ia  ho  far  an  (hey  relate  (o 
iindertnkinK.  Kurptiea  nod  j list i Sea tioD,  apply  to  proeeedings  under 
this  title,  and  the  eioepliona  to.  and  cxamiuation  o(,  snreliesi, 
whether  on  under takinB,  or  hail,  may  be  made  and  conducted  by 
the  adverse  party,  as  prescribed  therein. 
1848 


D,g,t,ioflb,GoOglc 


MUNICIPAL  COUET  ACT, 

ABTICLB  THIRD. 

Replevin. 

d  tuldertaklDC  b;  plalmJS. 


loe,  DefHiclint  vh«ii  to  ei«pt  t^i  vurctln,  prDCAedtnjt*  tbennptui. 
108.  QuBllllcMliui*  of 


112.  PpmUj  for  wrong  dpllrerj 

114.'  AMion  igalDit  B  mantiil  on 

lis.  IndEinDlty  to  minbal  sgBlase  incb 
lie.  JLoiwer  ft  IK  I?  In  lUrd  pcrwo. 
117.  Defendnnl  maj  dfoiiiiid  Juditmeot  I 
ll§.  For  ddlTsry  of  projwrlj.  pan  moi 

ISl!  Jndgment   or   icraict,'  et  celirii,    tot 
122.  OniPKKCB  how  ucerlBlD.-d  dd  default. 


131.  JudEmeot  of   sctloQ  nllti  otberm. 

An  action  to  recover  a  chattel,  with  or  without  damagee,  for 
the  nrongful  takitiK,  withholding,  or  detention  thereof,  mar  be 
broQKht  in  the  iDuniclpal  court  of  the  cit?  of  New  York,  eicept: 

1.  Where  the  chattel  was  taken  by  virtue  of  a  warrant,  ag-ajnst 
the  plaintiff,  for  the  collectioD  of  a  ta;[.  aBseBsment  or  fine, 
iRsued  in  pursuance  of  a  statute  of  the  etate,  or  of  the  United 
Staten;  unlesx  the  taking  was,  or  the  detention  Is,  unlawful,  as 
siHK-ified  Jn  section  ninet,v-8even  of  this  act. 

2.  Where  it  was  seized  by  virtue  of  an  e:iecution,  or  a  warrant 
«I  ntlaehment,  against  the  property  of  the  plaintiff,  unless  it 
was  lesally  exempt  from  such  neiznre,  or  Is  unlawfully  detained, 
as  specified  in  section  ninety-seven  of  this  act. 

3.  Whore  it  wan  seized  by  virtue  of  an  eiecution,  or  a  warrant 
of  attachment,  against  the  property  of  a  person  other  than  the 
plaintifF.  and  at  the  time  of  the  cs^mmencement  of  the  action  the 
plaintiff  had  not  the  right  to  reduce  it  into  his  pOBsesslon. 

4.  Where  a  chattel  is  replevied  in  an  action  to  recover  the 
same,  and  a  final  judKment  awarding  the  possession  thereof  to 
the  defendant  is  rendpred,  a  Hiibaequent  action  to  recover  thp 
same  chattel  caanot  be  maintBtned  by  the  plaintiff,  for  the  same 
caase  of  action.    But  the  jndginent  does  not  aiCect  bis  right  to 
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iDRtDtaiD  an  action  to  recoTCT  damagca.  for  taking  or  detaininit 
the  same  or  any  other  cbatlH,  unless  it  was  rendered  Bgainat 
him  upon  the  merit i. 

5.  Ir  plaiDtitTa  title  be  b;  transfer,  made  siQce  wrooKful  tskioti. 
or  durinK  wronirtul  detentioD.  no  action  can  be  maintained  nnlewi 
the  person  rrom  or  through  whom  tlie  plaintiff  derived  title  migrht 
have  maititained  the  same,  had  the  tranater  not  t>een  made. 

c.  c.  p.,  H  isiD.  imo-i«DS:  l.  is§2.  cb.  4to.  t  issi- 


!»«.  ABdaTit  aad  nnderOkliiB  by  pI>iBtl>. 

The  plnlntilT  may.  at  the  time  tlie  Bummoim  io  issued,  but  not 
atterwards.  require  the  chattel  to  be  replevied  as  prescribed  in 
this  net.  For  that  purpose  he  must  deliver  to  the  court,  an  aOI- 
davit  and  a  written  undertaking  as  herein  prescribed,  which  must 
be  Qled  with  the  clerk  of  the  court  in  the  distrit-t  iu  which  the 
action  is  brought. 

U  ISSZ,  cb.  410.  I  1333. 

|Vf.  Andsvit  tkerefor,  before  cOHiBeneeHieBt   of  BctlOB. 

The  affidavit  prescribed  in  the  last  section,  must  pRrtlcnlarlT 
describe  the  ohattel  tn  be  replevied  and  mnst  contain  the  following 
alleftations: 

1.  That  the  plaintiff  is  the  owner  ot  the  chattel,  or  is  entitled 
to  the  possession  thereof,  by  virtue  of  a  speoinl  propert)*  therein; 
the  tacts  with  respect  to  which  must  be  set  forth. 

2.  That  it  is  wrongfully  detained  by  (he  defendant. 

3.  The  alleged  cause  of  the  detention  thereof,  according  to  the 
beat  knowledge,  information,  and  belief  of  the  person  making  the 
affldavit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tai.  assessment  or  fine,  Ismiert 
in  pursuance  of  a  statute  of  the  state,  or  of  the  T'nlted  States: 
or.  if  it  has  been  taken  under  color  of  siiih  a  wnrraiit,  either  that 
the  taking  whs  unlawful,  by  reason  of  defet-ts,  in  the  proi^BS.  or 
other  causes  specified,  or  that  the  detention  is  uulawful  by  rea- 
son nf  facts  specified  which  have  subsequently  occurred. 

.i.  That  it  has  not  been  seized  by  virtue  of  an  execution  or  war- 
rant ot  attachment,  against  the  property  of  the  plaintiff,  or  of 
any  person  from  or  through  whom  the  plaintiff  han  derived  title 
to  the  chattel,  siuee  the  seizure  thereof:  or,  if  it  has  t>een  so 
seised,  that  it  was  exempt  from  the  seizure,  by  reason  of  farts 
specified,  or  that  Its  detention  is  uulaw^ll,  by  reason  of  farts 
specilied  which  have  subsequently  occurred. 

6.  Its  actual  value. 
U  C.  r.,  I  IHOG:  I>.  1882.  cb.  410.  )  1X32. 

1 08.  Wbcre  aeveritl  ckattels  are  to  be  replevlef. 

Where  the  affldavit  descrittes  two  or  more  chnUeis  of  the  seme 
kind,  it  must  state  the  number  thereof,  and  where  it  describes  a 
chattel  in  hulk,  it  must  state  the  weight,  measurement,  or  other 
quantity.  Where  it  dewribes  two  or  more  ^'battels,  to  be  replev- 
ied, it  may,  at  the  eie<'tion  of  the  plaintiff,  state  the  aggregate 
value  of  all,  or  aeparately  the  valae  of  any  I'hattel  or  of  any  class 
of  chattels,  and  the  aggrefcnte  value  of  the  remainder,  if  any. 
Where  it  slates  separately  the  value  of  one  or  more  chattels  or 
MM 
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(-laasex  of  cbnttels,  the  defeDdant  way  requiiv,  as  ptvscribeil  in 
the  futlowiaic  pruvisionit  of  this  articlp,  Ibe  return  of  an;  or  all 
uf  the  chattelH  or  claiuiFS  of  chattels,  the  value  of  which  <a  thiix 
stated,  or  of  the  portion  thereof  which  baa  been  replevied.  If  hi' 
procurex  inch  a  return.*  the  remainder  muM  ^te  delivered  to  the 
plaintiff,  exoept  ae  is  otherwise  prescribed  in  this  article. 
C.  C.  p.,  I  H»7;  L.  1881,  cb.  410.  t  13W- 

t09.  PlalnttCii    nndrrtaklsK    tor   replevla. 

The  undertaking  luUHt  be  eieeuled  bj-  ut  least  two  sureties  or 
by  a  fidelity  or  Hurety  rompany.  eipressly  authoriced  by  law  to 
execute  en  undertaking,  which  umst  l>e  approved  by  the  court. 
It  must  be  to  the  effect  thnt  the  stiretien  are  bonnd  in  a  specified 
nnm  not  less  than  twice  the  vnhie  of  the  chattel,  as  stated  in  tbe 
affidavit,  for  the  prosecution  of  the  action,  for  the  return  of  the 
chattel  to  the  defendant,  if  possession  thereof  is  adjudged  to 
him,  or  if  the  action  abates,  or  is  discontinued,  before  the  chattel 
is  returned  to  the  defendant;  and  for  the  payment  to  the  defend- 
ant of  any  sum.  which  the  judgment  awards  to  blm  agaiDst  tbe 
plaintiff. 
L,  18SZ,  Fb.  410, 1  lem, 

1 100.  TVhen  «««>«,  rt  ceter*,  mar  aiake  aaaavlt  far  re- 
plevin or  return. 

The  aBldavit  to  be  delivered  to  tbe  court,  in  Itehalf  of  the 
plaintiff,  with  a  requisition  to  replevy  a  chutlel,  may  be  made  by 
the  piaiatiff's  agent  or  attorney,  if  the  material  facts  are  within 
his  personal  knowledge;  or  if  the  plaintiff  h  not  witUin  the  city 
of  New  York  nbere  tbe  attorney  resides  or  has  hia  office,  or  is 
not  capaLile  of  making  the  affidavit.  The  affidavit  to  be  delivered 
to  the  court,  either  in  behalf  of  the  defendant,  with  a  notice  that 
be  requires  the  return  of  the  chattel,  or  in  belialt  of  a  person  not 
a  parly,  who  makes  a  claim  as  prescrllHHl  in  section  one  hundred 
and  thirteen  of  this  act,  may  !>c  made  by  an  agent  or  attorney, 
if  the  material  tacts  are  within  his  personal  knowledge,  or  if  the 
defendant  or  claimant  as  the  case  tnay  be,  is  not  within  the  city 
of  New  York,  and  capable  of  making  the  atndavit.  When  the 
affidavit  Is  made  by  an  attorney  or  agent,  he  must  state  therein 
what  allegations,  if  any.  are  made  upon  his  information  and 
belief;  and  be  must  set  forth  therein  the  grounds  of  his  belief, 
as  to  all  matters  not  stated  upon  bis  knowledge,  and  the  reason 
why  the  aflldavit  la  not  matle  b;  the  party  or  the  cUinuuit. 
c.  c.  r..  i  HI!. 

;i»l.   ReqnlBltlon    of    Jnstlce. 

Upon  receiving  tbe  affidavit  and  andertaklng,  the  jnntice  DiURt 
indorse  upon  or  attach  to  the  affidavit  a  written  requisition,  snb- 
i'i'ril>ed  by  him.  requiring  the  manbal  to  whom  the  aummons  ta 
delivered  to  replevy  the  property  described  in  the  affidavit,  on  or 
liefore  a  day  specified  in  the  requisition,  which  must  be  at  leaat 
six  dny»  before  the  return  day  of  rtie  snmmona.  The  affidavit^ 
undertaking  and  requisition  most  be  delivered  to  tbo  marshal 
with  tbe  summons. 
L.  IS83,  cb.  110, 1 1IS3. 

W*«-  ,-  . 
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I  lOZ.  Hoir  Fxpcntr4. 

If  any  ohiitfel  descrlbpd  in  the  nffldaTit  is  found  in  (he  piw- 
HeBsion  of  Iho  dpfcndanl.  or  of  bin  nf(fnt.  the  marshal  to  whom 
the  Bntnmons.  niudavit  ami  reqnisitiiin,  together  with  a  Mipj  of 
th«  UQdertaklnK  are  delivered,  after  the  undertaking  and  reqal- 
sltion  have  been  approved  liy  the  oonrt,  aa  prest-rlbed  In  the  fore- 
KoinK  aectiona  ol  this  chapter,  miiHt  tnrthwith  replevy  it  h;  tahinjc 
It  into  bix  i>OHMe3slon.  He  rauHt  thereupon  rtlthont  delay  aerve 
upon  the  defendant  a  copy  of  the  Hiimni'ina,  affidavit.  requiHition 
and  nndertakins  by  deUverlns  the  name  to  him  penionally,  if  he 
can  be  found  wilhin  the  lity  of  Xcw  York,  or  if  he  eannot  be  bo 
found,  to  bin  aicent,  if  any.  from  whone  posiieiwioD  the  chattel  is 
taken;  or  if  neither  con  be  found  within  the  eity  nf  >;ew  York,  by 
leavinn:  a  popy  at  the  itmiBi  plare  of  sljode  of  either,  with  a  per- 
son of  anitable  aice  and  diseretion. 
C.  C.  P.,  1 1701, 

1 108.  H»w   psFCBted    It   proyrrty  «ane«aleil.  «t  eclem. 

If  aof  chattel,  dexcribed  in  the  stHdovit,  in  Mocured  or  co&vealed 
in  a  iiiiildine  or  Incloxure.  the  atarshal  must  publicly  demand  its 
delivery.  If  it  is  not  delivered,  purnuant  to  the  demand,  he  muet 
eauHe  the  bulldlnj:  or  indofinre  to  be  broken  open,  and  must  take 
the  chattel  into  his  iKWHCSBion. 

C.  C,  P.,  I  ITOl. 

I  KM.  Mnralial   to  kevp   in   panBesalon  t   irlien  ud   how  to 

A  miirHhal  who  has  replevied  a  chattel,  muat  retain  it  in  his 
poHHCKKion,  keeping  it  in  a  secure  place,  unty  the  person  who  is 
entitled  to  the  possession  thereof,  Is  nncertaineil,  as  prescribed  in 
this  title.  He  mnsf  then  deliver  it  to  that  peninn  npon  reqncHt 
and  payment  of  hiit  lawful  fees,  nnd  necessary  expenses  for  tftklng 
and  keeping  it,  as  taxed  bj  the  conrt,  out  of  which  the  proceed- 

C.  C.  p..  I  iT02. 

I  lOS.  Rvlarn  to  re^BialtloB. 

The  mariihal  must,  on  or  before  the  return  day  of  the  summons. 
make  a  return  to  the  requisition,  nnder  his  hand,  stating  all  h\n 
proceedings  thereupon:  and  file  it,  with  the  aindavlt.  nndcrtnkliig. 
and  nfiuisition.  with  the  clerk  in  the  district  in  which  the  action 
is  bviight.  The  return  must  state  (he  manner  in  which  the  sum- 
mona,  affidavit,  reijuisition  nnd  undertaking  were  served:  and.  If 
they  were  served  otherwise  than  by  delivering  the  re^inisite  copies 
to  the  defendant  personally,  the  reason  therefor  nnd  the  name  of 
the  person  to  whom  the  copies  were  delivered,  unlem  his  name 
is  nnknnwn  to  the  marsbal,  til  which  case  the  return  mnst  deacrihe 
him  ao  as  to  identify  him,  as  nearly  aa  may  be. 
I.  1882,  fh  *in,  1 133S. 

IIOA.  Deteaaant  whm  to  escort  to  anrrtleai  ppoceedlncn 

At  any  time  after  the  chattel  has  been  replevied,  "and  at  lenrt 

two  days  before  the  return  day  of  the  .Minimons,  the  defendant, 

unless  he  requires  a  return  of  the  chattel,  may  serve  upon   the 
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plaintiCT,  or  upon  the  mRmhHl.  a  written  notW  that  bp  <>x(¥pls 
to  the  plaintiff's  Bureties,  otbernise  h?  1h  deemed  to  hove  wnivwl 
all  objections  to  them.  If  tiuch  a  notice  is  nerved,  (be  suretiea 
inimt  jiiHtiry  upon  the  return  ot  the  mimmnUB,  or  the  plaintiff 
must  then  give  new  undertaking  to  the  game  effect  aH  the  oriKinal 
itudertakinp.  with  other  sureties,  n-bo  mast  then  appear  and 
justifr  before  the  court. 

L.  lS«a.  rb.  410,  I  Ism 

1107.  DefendBnl  miht  reclatm  «lintteli  propeedlBKB  Ibrre- 

At  any  time  before  the  return  o(  the  BumnioDs,  the  defendant 
may.  if  he  dvea  nut  except  to  the  platutiff'it  sureties,  serve  upon 
the  clerk  a  notice  that  be  requires  the  return  of  the  chattel 
replevied,  With  the  notice  be  must  deliver  to  the  clerk  the  fol- 
lowing: p>(|>er3: 

1.  Au  affidavit,  containing  an  allegation,  either  that  the  defend- 
ant is  the  owner  of  the  chattel,  or  that  he  is  lawfully  entitled  to 
the  posRession  thereof,  by  virtne  of  a  special  property  therein, 
the  facts  with  respect  to  which  niQHt  be  set  forth. 

2.  An  undertaking,  executed  by  at  leaat  two  sureties,  or  a 
fidelity  or  surety  coniiiany,  specilicalty  authorized  by  law  to  act 
instead  of  sureties,  to  the  effect  that  they  are  bound,  tn  a  speci- 
fied sum,  not  less  than  twice  the  value  of  the  chattel,  as  stated 
In  the  affidavit  of  the  plaintiff,  for  delivery  thereof  to  the  plaiu- 
tiff.  If  delivery  thereof  is  adjndfced,  and  for  the  payment  to  him 
of  any  snm.  which  the  judtnnent  awards  ilKnlnst  the  defendant. 
The  sureties  in  the  undertaking,  must  justify  before  the  court, 
upon  the  return  of  tfie  summonR. 

If  the  plaintiff  bus  stated  pcpnrnfely  In  his  aftidnvit  the  value 
of  one  or  more  chattels,  or  classes  of  chattels,  ns  pr«4cribed  in 
section  ninety-eijrht  of  this  net.  the  defendant  may  require  a 
delivery  of  part  of  the  property  replevied,  an  prescribed  in  that 
section. 
C,  C.  r.,  H  ITM,  2825;  L.  1882,  rh.  410.  f  1331.     ■ 


I  108.  ttnallllFBtloilH  of  inretlca. 

The  qualifications  of  sureties,  ns  required  by  this  act,  are  as 
follows: 

1.  Kai'h  of  them  must  be  a  rcKidcnt  of,  and  a  householder  or 
freeholder  within  the  city  of  Xew  York. 

2.  Bach  of  them  must  he  worth  twice  the  sum  apeeifietL,  fof 
which  they  become  obligated  in  the  uiidertaking  or  <»der  of 
arrest,  exclusive  of  property  exempt  from  execntion. 

3.  A  fidelity  or  surety  company  specifically  authorized  by  law 

C.  C.  P.,  H  BT9,  van:  I~  ISSS,  ch.  410.  |  1338. 

I  100.    JuMtflCAllOB, 

For  the  purpose  of  justification,  each  of  the  sureties  or  bail 
mnet  attend  tiefnre  the  court,  at  (be  time  and  place  mentioned 
In  the  notice,  provided  in  section  one  hundred  and  six  of  this  act, 
and  be  examined  on  ontb.  touchine  his  Rufl9cienry,  in  such  manner 
as  the  conrt,  in  its  discretion,  thinks  proper.  The  court  may.  in 
its  discretion,  adjourn  the  examination,  from  day  to  day,  until  it 
1848 
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Is  coniiiletnl.   but  sucb  an  adjonniment  miiHt  nlwofR  he  io  the 
uext  jndicinl  ^uy.  iinlmB  by  cuiiHrnt  or  parties.    If  reqaired  by  the 
attorney  for  the  ndvvrne  party,  the  examination  mast  be  reduced 
'   to  writing,  und  BUbserlbed  by  tbe  bail  or  surety. 
c.  c.  p..  H  aeo.  38Se;  l.  issa.  th.  no.  i  iras. 

tll4>.  AIIawBB«e   of  iiBdertiikliiv. 

If  the  i-ourt  ftndK  the  surety  or  Imil   xuHlcient.   it  must  annex 
the  i>xniniDnlion  In  the  undertakitiK.  inUoriJe  its  allowance  thereon, 
and  (^use  them  to  be  filed  with  the  elerk. 
C.  C,  P.,  IS  Ml.  MM;  L.   1882,  ch,  110.  |  1338. 

fill.  When  and  to  wbow  Buiriilial  to  dellrer  (Shattel. 

If  the  defendant  neither  excepts  tii  the  plaintifTs  sureties,  nor 
reiiuirex  the  return  of  the  chattel,  within  the  time  preseribed  for 
that  purpose,  or  if  he  failM  to  proeiire  the  allowance  of  his  ander- 
tnkine.  or  if  the  plaintiff,  after  the  defendant  has  excepted  to  his 
Mtiretief.  duly  procurex  the  alia  wan  ee  of  his  undertakinK.  tbe 
marshal  miiHt,  except  in  the  ease  speeified  in  section  one  huuitreil 
and  thirteen  of  this  aet,  immediately  deliver  the  chattel  to  the 
pinintiff.  If  the  plaintiff,  after  the  defendant  has  excepted  to 
his  mireties.  fails  to  procure  the  allowance  of  his  undertaking, 
or  if.  tbe  defendant  after  be  has  required  tbe  return  of  the  chat- 
tel, proi'iireK  the  allowance  iit  bis  undertakine.  the  marshal  must 
immediately  deliver  tbe  chattel  to  the  defendant. 
L.  11582,  eh.  110.  f  13TO. 

1112.  PeBnlty  lor  irroBB  dellverr  by  marshal. 

Tbe  marshal  who  delivers  to  either  party,  without  tbe  consent 
of  tbe  other,  a  chattel  replevied  by  him.  except  »a  prescribed  iu 
tbe  last  section,  or  by  virtue  of  nn  execution  issued  upon  a  judg- 
ment in  the  action,  forfeits  to  the  party  agKrieved  tbe  sum  of  one 
hundreil  dollnm.  and  in  also  liable  to  him  fur  all  damagca  which 
he  sUJitains  thereby. 
L.  i»82.  fh.  410,  i  nw. 

tllil.  Clalni  of  title  by  (hint   perooBi  prcMseedluB  therc- 

At  any  time  l>efore  the  chattel  which  has  been  replevied  is 
actually  delivered  to  either  pnrt.v,  if  a  person  not  a  party  to  the 
action,  claims  as  aKainst  the  defendant  a  right  to  the  possession 
thereof,  existing  at  the  time  when  it  was  reptevieil,  an  atBdavit 
may  be  made  and  delivered  to  the  marshal  who  executed  tbe 
reiiuisitiou,  in  hiu  iH'half.  Ktnling  that  he  makes  such  claim, 
nperifying  the  chattel  or  <'hattels.  to  which  it  relates,  if  two  or 
mrire  chattels  have  bi'cn  replevied,  and  tbe  claim  relates  only  to 
part  of  them,  and  setting  forth  tbe  facts  upon  which  his  right 
of  possession  depends.  In  that  case,  the  mnrHbat  may.  in  his 
discretion.  Iiefore  he  delivers  the  chattel  to  the  plaintiff,  serve 
uiKin  the  plaintiff's  attorney,  a  copy  of  the  affidavit  with  a  notice 
that  be  re<inireR  indemnity  against  the  claim.  If  the  indemnity 
i.ki  not  furnished  within  a  reasonable  time,  after  the  plaintiff 
becomes  entitled  to  the  deliver.v  of  the  chattel,  the  marshal  may. 
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f  114.  Action  DKalnat  «  ntkrahal  «■  clatm. 

A  iwnMin,  not  a  party  to  the  action,  who  has  served  hd  affidavit 
an  prescrflwd  in  thp  Inst  section,  may  maintaiu  an  aetioo.  asaioHt 
the  martthnl  who  haa  delivered  the  chattel  to  the  plaintiff,  to 
recover  liia  <laniaKes.  by  reasuu  of  the  taking,  detcntiiin,  or  deliv- 
ery ill  the  chattel.  But  th«  summons  In  «nch  an  action  must  Ix- 
issued  within  three  months  after  the  ilelivery  of  the  chattel  to 
the  plaintiff,  and  muat  be  served  within  three  montha  after  it  is 
ifHued.  An  action  cannot  be  maintained  against  a  marnhal  by  a 
ptT«on  so  entitled  to  make  a  claim,  except  ns  prescribed  in  this 

C.  C.  p..  i  ino:  L.   1882,  rb.   *10,  f  IMl. 

1 11EI.  iBdcmnlty   to  narslikl   ■k'^h"!   UDOh   aetlSB. 

The  indcmtiit.v  to  be  furnished  to  the  tuamhal  by  the  plaintiff, 
as  prescribed  in  the  last  section  but  one,  must  conaist  of  a  written 
nndertauinir  to  him,  In  an  amnnnt  at  least  double  the  actual 
value  of  the  property  claimed,  escented  by  at  least  two  suretiea, 
or  in  a  proper  case  by  a  fidelity  or  surety  company,  thnt  they  or 
it  will  indemnify  him  against  any  liability,  for  damages,  coata 
or  expenses,  to  l>e  incurred  in  an  action,  brought  against  him, 
by  reason  of  the  taking  or  detention  of  the  chattel,  or  its  delivery 
to  the  plaintiff.  Each  of  the  sureties  besides  posHessing  the  other 
(liinlifications  required  by  law.  must  lie  a  freeholder  or  house- 
holder in  the  city  of  New  York.  The  inarahal  l>efore  delivering 
the  chattel,  may  require  the  persons  olfennl  as  sureties,  to  suli- 
niit  to  an  cxnjninatiou.  bi'fore  the  court,  out  of  whicJi  tha  prw- 
ceedmgs  issne<I.  The  sureties  are  entitleil  to  be  substituted  as 
defendants,  in  an  action,  brought  as  prescribed  in  the  last  section, 
as  if  the  chattel  had  been  levied  upon,  by  virtue  of  an  execution. 
C.  C,  p.,  f  ITll;  L,  1882,  th.  no.  |  1M1. 

1 116.  Answrr  of  title  In  tblrd  pemon. 

The  defendant  may.  by  answer,  defend,  on  the  fsronnd  that  a 
third  person  was  entitled  to  the  chattel,  Without  connecting  'him- 
self with  the  latter's  title. 


HIT.  DefendoBt    mmr   demand   JadKnent    t«r   rdarn    at 

rlmttel. 

Where  n  chattel  has  been  replevied,  and  the  defendant  has  not 
required  the  return  thereof,  pending  the  action,  as  prescribed 
in  the  forncoing  sections,  he  may.  in  his  answer,  demand  jndg- 
nient  for  the  return  thereof,  either  with  or  without  damages 
for  the  tnkinR,  withholding,  or  detention. 
L.  1!I82,  rh.  410. 1 1342. 

f  118.  For  drllvrry  of  propertn  li«w  money  recovered  %t 
■nme  Indicnieal  mny  lie  oolleFted.  • 

An  execution   for  the  delivery  of  a  chattel,   must  particularly 
describe  the  proi>crty  and  designate  the  party  to  whom  the  indg- 


StUNIOIPAL  COURT  ACT. 

mcnt  awards  poBSMaion  thereof,  U  luunt  require  the  marshal 
to  deltTer  the  poBseaBioa  of  the  property  trithin  Ibe  city  of  New 
York,  to  the  party  eotitled  thereto.  If  a  Hum  of  money  ie  awardeil 
by  the  RHiiic  jlKltcmeDt,  it  may  be  oollerteil  by  virlvie  o(  the  Hame 
cseciiticiu;  or  a  nerarate  exeotitloa  may  be  isBued  (or  the  t-oUec- 
tioB  tlieteof,  omitting  the  direction  to  deliver  poHBeasion  of  the 
property.  If  one  execution  is  istQied  for  both  purposes,  it  must 
I'ontain  with  respect  to  the  money  to  be  coileeted,  the  name  iliree- 
tions  as  an  execution  against  property,  or  against  the  peraou  as 
the  ease  requirea, 
C.  C.  p.,  I  iSTS:  L.  1«82.  ti.  410.  1  IMS. 

flltt.  DamHKei  whea  cbattel  Injured,  et  eetera.  Dp  tie- 
Where  the  plaintiff  recovers  a  chattel  which  was  injured,  or 
other^'iHe  depreciated  in  value,  while  it  waa  In  the  posBesuion 
or  under  the  control  of  the  defendant,  nnder  such  circumstances, 
that  the  plaintiff  might  recover  damages  for  the  injury  or  depre- 
ciation, in  an  action  brought  against  the  defendant  therefor,  he 
may  recover  the  same  dnmnges,  in  an  action  brought  an  pre- 
scribed In  this  article.  In  that  case  he  must  set  forth  the  facts 
in  hla  complaint,  and  demand  judgment  for  damages  accordingly. 

C.  C.  p.,  i  ITKii  L.  188S.  cb.  tlO,  |  1M3. 

1 120.  JadSBiFBt  or  verdict)  wkat  («  iitBte. 

The  judgment,  verdict  or  decision,  must  fix  the  damages,  if 
ony,  or  the  prevailing  party. 

1.  Where  it  an-ards  to  the  plaintiff  a  chattel,  which  han  not 
been  replevied,  or  where  It  awnrda  to  the  prevailing  party  u 
chattel,  n-hich  has  been  replevied,  and  afterwards  delivered  by 
the  miirshnl  to  the  iinmiccessful  party,  op  to  a  person  not  a 
party,  it  must  also  fix  the  value  of  the  chattel,  at  the  time  of 
the  trial. 

2.  In  a  case  where  the  nnBueeesnful  party  had  a  Hpeciol  prop- 
erty therein,  not  equal  to  the  full  valuation  of  the  chattel  to  fix 
the  value  of  the  special  property. 

C.  C.  P.,  n  "29,  irei:  L.  1S8S,  ch.  «0,  I  13M. 

1 121.  Jndsmnt  or  verdict,  ct  cetera,  for  part  of  •CTcral 
chat  Ids. 

Where  the  action  is  brought  to  recover  two  or  more  ehaltels. 
the  judgment,  verdict  or  decision,  way  award  to  one  party,  one 
or  more  distinct  chattels,  which  can  be  identified,  and  set  apart 
from  the  others,  and  the  residue  to  the  other  party,  and,  if  nec- 
essary, the  complaint  must  l>e  amended  so  as  to  conform  thereto. 
The  final  judgment  rendered  thereupon,  must  award  to  each  party 
the  same  relief,  with  respect  to  the  finding  in  hiH  favor,  as  if 
separate  judgments  were  rendered,  except  tliat,  where  each  party 
is  entitled  to  an  absolute  award  of  a  sum  n[  money,  against  the 
other,  the  Bmailer  sum  must  be  deducted  from  the  greater,  and 
the  balance  only  must  be  awarded, 
o.  c.  P.,  I  iras. 

lasi 
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MUNICIPAL  COURT  ACT. 

i  1^.  DNmalrest  how   ■■cvrtBlaM  o>  detaalt. 

Where  the  plnintiS  is  entitled  tu  JadgnieDt  b;  defaalt,  for  want 
iif  an  ap]>earauce  or  pIvBdlng,  the  roiirt  tn  which  be  applies  tor 
jndgmeut  oiBy  ascertniD  and  determine  the  damajtes  to  which  he 
ii«  entitled  and  the  value  of  the  ehattel,  if  neceasalT.     ,   • 
C.  C.  p..  i  1T2». 

1 123.   FlasI  tJtdawani,    et   crter>. 

Final  jiidsnient  for  the  plaintiff  mnat  award  tn  him  poBamaion 
of  the  ehottel  recovered  by  him,  with  bix  damai^n  if  any.  If  a 
rbattel  recovered  wae  not  replevied,  or  if. after  It  wbb  replevied  it 
was  delivered  to  the  defendant,  or  tn  a  person  not  a  party,  aa 
prescribed  in  this  act,  tbe  final  jndKioent  must  aleo  award  to  the 
plaintiff  the  sum  lixed  hb  the  value  thereof,  to  be  paid  by  the 
defendant,  if  pomeaBion  thereof  iH  not  delivered  to  the  platutifF. 
^  If  tbe  defendant  bnB  detuaoded  jndgment  for  the  return  of  a 
chattel,   whicli   was   replevied,   and   Bfterwarda   delivered   to  tbe 

SlainCiff  or  to  a  person  not  a  party,  as  prescribed  in  this  act. 
nal  judgment  in  bis  favor  therefor  must  award  to  Kim  poseeMlon 
thereof,  with  his  damaires,  if  ony.  and  it  must  ahto  award  to  him 
the  sum  B\ed  as  the  value  thereof;  lo  be  paid  by  the  plaintiff,  if 
poHsession  is  not  delivered  to  tbe  defendant.  But  if  tfie  case  is 
one  of  those  Bpecified  in  Hiibdlvision  two  of  section  one  hundred 
and  twenty  of  this  act,  final  judcment  In  favor  of  the  defendaot 
must  award  to  him  the  sum  fixed  as  therein  specified,  and  if  it  bi 
not  collected,  the  delivery  of  the  chattel,  or.  if  the  chattel  haa 
not  been  replevieil,  or  has  been  returned  to  him  after  replevin,  . 
that  he  ia  entitled  to  the  possesBion  thereof,  nntil  the  sum  ao 
awarded  la  collected,  or  otherwise  paid. 
C.  C.  P..  I  1T30:  L.  1882,  cb.  ilo,  |  1343. 

1124,  Bxecnlloai   pontents    thereoC 

An  eiecutiou  for  the  delivery  of  the  possession  at  a  chattel 
and  to  satisfy  out  of  the  property  of  (he  judgment  debtor  a  earn 
of  money  eontinKentl;  awarded  aKainst  him,  most  contain  in 
addition  to  the  other  mutters  prescribeil  by  law,  the  roUowiiut 
direction: 

1.  Where  the  Judement  awards  a 

'  -^       '  ittel  is  not  delivered  to  th,   , „  ,,  „„  „.^u. 

__...  ■  require  the  mnrshal  if  the  chattel  cannot  be  found 
within  the  city  of  NVw  York,  to  satisfy  the  aum  so  awarded  with 
interest  and  his  fees,  out  of  the  property  of  the  party  aRalnst 
whom  the  judgment  is  rendered. 

A  direction  to  satisfy  n  som  of  money  out  of  property  as 
prescribed  in  this  section,  roust  be  in  the  form  required  by  law 
for  a  like  direction,  where  an  execution  against  property  la  issued 


1 125.  Marshal's  ipsirer  to  take  ehattel. 

For  the  purpose  of  taking  possession  of  a  chattel,  by  virtue  «f 
such  an  execiition,  the  powers  of  the  marshal  are  the  same  as 
where  he  is  required  to  replevy  a  chattel. 
C.  C.  F.,  I  ITSe:  L.  1882.  eb.  410,  )  1343. 

sasa 
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I  IXe.  Actloa    on    vndFrtBklB«i    trhen    ■ulntBluble. 

A  plaiutiff  who  ban  recovered  u  final  jadg-meut  canuot  mBintain 
ail  actiOD  agaiUHt  the  mireties  in  im  undertaking  given  in  behalf 
of  the  defendant  to  proeure  a  return  of  the  chnllel  or  BRaiost  the 
bail  of  a  defendant  who  has  been  arreatcd,  until  after  the  return. 
wholly  or  partly  UQnatiKfied  or  uneseclited,  of  an  execution  In 
his  favor,  for  the  delivery  o(  the  posaesMun  of  the  chattel,  or  to 
Batisfy  a  aimi  of  moiipy  out  of  the  property  of  the  defendant,  or 
for  both  purpoHeB,  aH  the  case  requires,  A  defendant  who  ban 
recovered  a  Snnl  judgment  cannot  maintain  an  action  atraioBt 
the  Huretiea  in  the  plaintiCTe  undertakinc.  pven  to  procure  a 
replevin  until  after  a  like  return  of  Bimllar  execution  against  the 
plaintiff. 

C.  C.  p.,  t  1T3S:  L.  1882.  <'ti.  410.  I  1343. 

1 18T.  MBPKkaJ'B   ret«ri*i    EVldeaee   tkercta. 

In  such  an  action  agaiuRt  the  auretiea,  the  marahal's  Ktum  In 
(he  execution  is  presumptive  evidence  of  n  failure  to  deUver  or 
to  return  a  chattel,  or  to  pay  a  sum  ot  money,  according  to  the 
terma  of  the  undertaking. 

C.  C.  P..  I  1T34:   L.   last.   rh.  410,   |  l»4t. 

1 126.   iMiary,  Kt  cetrrs,  no  defrnee. 

It  u  not  a  defence  tu  such  an  action,  that  the  chattel  vaa 
injurtKl  or  dPHlroyed.  after  it  was  replevied,  nnlens  the  injur;  or 
dentmction  ivnM  affected  by  the  act.  or  with  the  consent  of  the 

Claintiff,  in  the  action,  or  occnrred  after  the  chattel  waa  taken 
y  virtue  of  the  execution. 

I  ia».  Froeredlar  where  anmmoBa  mat  vcraoaallT  aerred. 

Where  the  defendant  does  not  appear,  and  the  sumnionii  has 
not  been  persionally  served  opon  him,  and  a  chattel,  or  a  part'  of 
a  chattel,  to  recover  which  the  action  is  Ijrought,  has  been 
replevied,  and  the  proceedings  thereupon  have  been  duly  taken, 
aa  prescribed  in  thin  act,  the  court  must  proceed  to  hear  and 
detenniae  the  action  with  respect  to  that  chattel,  or  part  of  a 
chattel,  or,  if  the  action  Is  brought  to  recover  two  or  more  chat- 
tels, with  respect  to  those  which  have  been  replevied,  in  like 
maimer  and  with  the  like  effect  as  if  the  summons  had  been  per- 
sonally served. 

Ii.  1882,  eta.  410.  1 1344. 

I  ISO.  Wlien  aetlOB  n«t  aJIcvted  hj  fallare  to  reyleTT, 

Where  the  auiumons  has  been  persona  I  ly  served  upon  the 
deCendant,  or  where  he  appears,  the  court  muat  proceed  to  hear 
aad  determine  the  action,  although  the  plaintiff  has  not  required 
the  chattel  to  be  replevied,  or  the  marshal  has  not  been  able  to 
replevy  it. 


list.  Joinder   of  sctlon  nltk  « 

Nothing  in  this  title  is  to  be  so  constmed  as  to  prerent  the 
plaintiff  fmtn  uniting  In  the  aame  complaint  two  or  more  cauaea 
of  action,  in  any  case  specified  in  section  one  hundred  and  forty- 
six  ot  this  act 
C.  C.  P..  i  U».  __ 


MUNICIPAL  COUBT  ACT, 


AHTIGLB  FOURTH. 

(o  foreclose  a  lien  on  a  chattel. 


112.  AppllcBllDD  or  tbl>  irtklp. 
1137.  Action)   when   ana    !■   what   conrtB    malBtBlnmble. 

Ad  HctioD  ma7  be  maintained  \u  the  miinidpal  court  uf  Ibi-  city 
of  New  York,  to  foredoBc  a  Hen  upon  a  chattel,  for  a  sum  of 
money,  where  the  amount  clalmeil,  eicluaive  of  cost*,  lioea  not 
esopeJ  fire  hiiDdred  dollars,  in  any  case  where  snch  a  lien  exiatB 
at  the  time  of  the  comiueucemeut  of  the  action. 
C.  C.  P.,  I1T3T. 

I  is*t.  WBrrant  In  actloa   far. 

In  an  action  to  toreeiose  a  Hen  nfwti  a  rhattel,  if  the  plalnMfE 
la  not  in  po»se8sii>n  of  the  chattel,  a  warrant,  oonimandinf  the 
marNhal  to  setae  the  chattel,  and  aaCely  keep  it  to  abide  the  jiidK- 
lueiit,  may  be  issued  in  lilie  manner,  as  a  warrant  of  attiichment 
may  be  Issued,  in  an  action  founded  upon  a  contrnot,  and  tho 
proviiiiuns  of  law  applicable  to  n  warrant  of  uUachnipnt,  ismied 
out  of  the  court  apply  to  a  warrant  issued  as  prescribed  in  this 
act,  and  to  the  proceedings  to  procure  it.  and  after  it  has  been 
Issued,  except  as  otherwise  specified  in  the  judgment. 


)  13&>  Action  oa  conditional  ante  asrccmcnt,  •(  cetera 
how  bronKtat. 

No  action  Bbnll  be  maintained  in  this  co 
written  contraet  of  conditional  sale  of  pers 

o[  iiiTKonnl  property,  where  title  ii  not  lo  vest  in  me  person 
hiring  until  payment  of  a  certain  sum;  or  a  chattel  mortgaKe 
made  ti)  secure  the  pnrchase  price  of  chattels;  except,  an  action 
to  foreclose  the  tien,  as  provided  in  this  article.  For  the  pnrpooe 
of  Ihis  section  en  instrument  in  writiuR  as  aboTe  statod  shall  be 
deemed  a  lien  upon  a  chattel.  Provided,  however,  that  an  action 
may  be  maintained  to  recover^  n  sum  or  sums  due  and  payabli^ 
for  instalment,  payment  or  hiring,  but  In  such  cases  no  order  of 
arrest  shall  issue. 

1140.  JudsmcDti  order  ot  arreati  liodr  ei«ca(lon. 

In  an  action  of  foreclosure,  as  provided  in  tbe  last  section,  the 
plaintiff  may  allege  that  the  defendant  wilfully  or  maliciously 
disposed  ot  or  concealed  the  property  or  a  part  thereof,  covered 
by  the  instrument  on  which  suit  is  instituted,  in  which  case  the 
court  may  grant  nn  order  of  arrest  in  the  manner  provided  In 
article  one  of  tbts  title,  and  upon  such  allegation  being  proved 
on  the  trial,  execution  against  the  person  shall  issDe.  if  the  pro- 
visions of  this  act  relating  to  indorsement  npon  the  RnromoBS 
have   been   complied   with,   unless  tbe   property   awarded  by   the 


aiUNICirAL  COUHT  ACT, 

Judgment  is  prodtiMd  b;  the  defeadaut  to  satisfy  the  execution 
niid  levy,  when  made  sb  provided  in  tbis  article. 

I'lHtD  judgment  being  rendered,  us  prescribed  m  thia  article 
iiiidiT  th.e  proviiiioiia  of  Ibin  or  the  last  pret-editig  section,  and 
cxc'cutiuii  Issuing  thereun,  the  pro|)erty  xubjett  to  levy  must  be 
tiruiliiced  or  poiiseHsioii  niude  readily  urailablc  at  the  time  of  BUch 
lei']-,  tu  Katfsfj  the  exceiitlon  in  the  manner  preocribed  in  the 
judgineiit.  and  on  failure  so  to  do,  nn  execution  afcainxt  the  per- 
son  tdiali  iuue,  provided  the  provinions  of  thin  act  retntinp  to 
liidomenient  npon  the  summons  have  been  complied  with,  on  the 
return  ot  the  marshal  having  the  esecntion  made  to  (he  clerk  of 
the  cunrt  in  the  district  in  which  the  judgment  is  docketed,  to  the 
?ff(i.-t  that  such  property  is  not  available  for  levy  end  execution. 

I  141.  JadBTMCMt,  «t  cetera, 

III  an  action  to  foreclose  a  lien,  the  final  judtcment  in  favor  of 
the  plnfntiEF,  mnnt  specify  the  amonnt  of  the  lion,  and  direct  a 
MHle  of  the  chattel  to  satisfy  the  same  and  the  coals.  If  any.  by 
a  marshal,  In  tike  manner,  as  where  a  marshal  sells  personal 
properly  by  virtue  of  an  execution,  and  tlw  application  hy  him 
or  the  proceeds  of  the  sale,  lens  his  fees  and  expcnxes,  tu  the 
l>ayiucut  of  the  amount  of  the  lien,  and  the  costs  of  (he  action. 
It  must  also  provide  for  the  payment  of  the  surplus  to  the  owner 
of  the  chattel,  and  for  the  safe  keeping  of  the  surphw.  If  ueces- 
Kury.  by  the  clerk  of  the  court,  until  it  is  claimed  by  him.  If  a 
itefendunt  upon  whom  the  summons  is  personally  served,  Ik  liable 
for  the  amount  of  the  lien,  or  for  any  part  thereof,  it  may  also 
award  payment  accordingly. 

f  14a.  Applle«tlo>    of   this  ■Fticl«. 

This  title  does  not  nffeet  any  existilig  right  or  remedy  In  fore- 
clnsi'  or  satisfy  a  lien  upon  a  chattel,  withont  action,  snd  it  does 
not  apply  to  a  case,  where  another  mode  of  enforcing  a  lien  upon 
a  chattel  is  specially  prescribed  by  law, 
C.  C.  P,,|JT«. 


D,g,t,ioflb,GoOglc 


.  MUNICIPAL  COUKT  ACT. 

TITLE  rv. 
Pleadings. 

a«.  146.  FleadlDs*  on  JolnihT  of  iunp. 


lO  siiiii<  oompUlnt. 


use,  D?niurrpr  lo  camplalnt  miinl  aptfitj  Rroaaili  o 

Wt.  ForniBl  reply  or  di-ninrrrT  lo  conntprcHlm  no[ 
1H2.  Vrbi^  plilntlir  mt)  demur  la  Hnswpr. 


1T«!  PirtiBl  *'fen"», 

in.  Complaint  III  aFtlong  br  or  IE*! 

1T«.  WbPO  proof  of  rorporslr  eilali' 


1 14B.  Pl«BdlBB  OB  JolAder   of  lanne. 

FlesdinKB  in  flie  municipal  court  of  the  eity  of  New  York,  may 
be  or«l  or  written,  verified  or  iinvcrifieii,  nnd  include  a  complaint, 
HtiBwer  or  demurrer. 

1.  Where  thi;  nction  is  commenced  by  the  service  of  a  snm- 
nions  only,  the  lilcHillilKs  may  be  oral,  nnd  the  siibstanee  thereof 
fhali  be  eniiorHcd  iipfiri  the  siimmnnH  nnd  entered  in  the  docket 
book  of  the  court.  Issue  mliRt  he  joined  on  the  return  day  of 
the  summons,  except  as  otherivise  expressly  prescribed  in  this 
act.  The  court  may,  however,  in  Its  diseretion,  order  a  written 
bill  of  partieularR.  with  or  without  verification,  to  he  filed  by  the 
plaintiff,  or  by  the  defendant  iuterposinjt  a  counterclaim. 

2.  In  all  cases  where  a  written  complaint,  verified  or  unveri- 
fied, is  served  with  the  sunimnnii.  a  written  answer,  verified  if 
the  complaint  be  verified,  or  a  written  demurrer,   must  be  Bled 

1SS9 
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anil  ittunc.  Joined  on  tbe  rrtuni  day,  vxcept  as  othsrwlxe  expreMl; 
pr^Hi-ribrd  in  this  act,  uuleaa  tile  court  lurtbet  extendH  the  time 
to  answer  or  demur. 

3.  Where  a  demurrer  Is  iuterpoxed  and  dlsallon-ed.  the  court 
must.  notwilh»tanclin);  the  return  day  hnit  imssed,  (trant  leave 
to  plead  as  if  no  demurrer  had  lieen  interponed.  with  or  with- 
out coBtK,  in  nn  amount  within  the  xum  allowed  ax  rostH  in  the 
action;  bnt  the  time  to  lite  Knid  rleadinK  nhali  not  lie  extended 
longer  than  eifiht  ilsys  from  the  time  the  decision  on  the  demurrer 
iH  rendered,  unless  on  the  consent  of  the  parties. 

4.  If  the  court  deems  tlie  demurrer  well  fonnded,  it  must  per- 
mit the  pleodioK  to  be  Bmeiided;  nnd  if  the  party  fails  no  to 
amend,  the  defective  pleading  or  part  of  a  pieHdlns  demurred 
to  must  be  disregarded:  and  the  I'oiirt  may,  in  its  discretion, 
extend  tbe  time  (or  plendinc,  in  the  manner  prescribed  in  the 
preeedinf!  sulidi vision. 

Ti.  Wiiere,  on  the  return  itiiy  o(  a  summons,  a  person  appears 
specially  for  the  jinrpose  of  rnisinn  a  question  not  invulviuK  the 
merits  of  the  actioo.  the  ronrt  may.  in  its  discretion,  reserve  the 
di-ciHloti  on  the  questitm  rnisi'd  And  extend  the  lime  to  pteail.  in 
Wie  manner  preserilwd  in  snlidivision  thri'e  of  this  section. 

11.  Xofhiiijt    herein    shnll    be    construed    to    prevent    the    court 
nrderiiifC  a  l>ill  of  iMirticulars  In  a  proper  case,  whether  the  [ilead- 
Ines  lie  written  or  oral. 
c.  c.  P.,  II  £03G.  3120.  nanv:  L.  laai.  m.  4in.  |  aw. 

1140.  Whiil  caBnrn  of  aoilon  mar  be  Joined  In   (be  BBine 

The  plainlifE  may  unite  in  the  same  complaint,  two  or  more 
causes  of  action,  where  they  are  brouBbt  to  recover  ua  follows: 

1.  Tpoii  contract,  express  or  implied. 

2.  For  personal  injuries,  and  injuries  to  property,  or  either. 

D.  Chattels,  with  or  without  damages,  for  the  tutting  or  deten- 
tion tliereof. 

4.  T'pon  claims  against  a  trustee,  by  virtue  of  a  contract,  or 
by  operation  of  law. 

!>.  I'pon  claims  nrising  out  of  tbe  same  transaction  or  trnns- 
a<' lions  ciinnecti-d  with  the  same  sniiject  of  action,  and  not 
indiuled  within  one  of  the  foregoing  sulidlvistons  of  tliis  section. 

tV.  For  iienalties  incurri'd  under  u  statute  of  the  state,  or  an 
ordinaniH-  of  tbe  city  of  New  Yorlt. 

But  It  must  apiiear,  u|kiii  the  face  of  the  complaint,  ttiat  all 
the  causes  of  ai'lion.  si)  united,  lielonir  to  one  of  tbe  foregoing 
subdivisions  of  this  section;  that  they  are  consistent  with  each 
other:  that  they  reiiuire  the  snme  judgment:  and  except  as 
otherwise  preserilied  liy  law.  that  they  affect  all  the  parties. 
AVlicre  a  cause  of  action  for  which  a  defendiint  might  1ie  ariested 
is  imited  with  a  canse  of  action  for  which  he  cannot  lie  arrested. 
an  erecntinn  against  the  person  of  tbe  defendant  cannot  be  issued 
npon  the  judgment, 
c.  c.  P..  ti  484.  awT. 

1 147.  Plalntllt  to  prove  his  rase,  except  an  «otitr>ct 
vrhere  there  Is  n  Trrltled  eomplnlnt. 

If  a  defendant  falls  to  appear  and  answer,  the  plaintiff  cannot 
recover  ivithout  proving  his  case,  except  that  where  the  action 
ia  on  a  contract,  express  or  implied,  and  a  copy  of  a  verified  eom- 
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plaint  was  serreil  on  defendant  at  the  tinie  of  the  serrice  of  tbe 
siimnioDs.  Judgmpot  may  be  taken  as  demanded  without  further 

1 14H.  Dcfrndant   tnay    ottFr    to    nilow   Judfttn^nt    pr    cotn- 

Tho  (Irfendaiit  may,  upon  tlic  return  of  the  HunimonH.  ami  before 
tuisiveriiig.  lite  with  tlie  I'lmrt  a  written  offer  to  allow  juilxment 
to  be  taken  BRaiiist  him  for  a  Hum  of  money,  or  fur  property 
therein  apeeilied.  ivith  coatN.  If  there  nre  two  or  more  defend- 
ants, and  the  aetlon  ean  be  Hevered,  a  like  offer  may  be  made  by 
one  or  more  of  (he  dorendanta,  aguinut  whoiu  a  Heparate  judg- 
ment may  be  taken.  I(  tbe  HaintiS  thereupon.  Itetore  taking 
any  otter  proceedins  In  llic  neticin.  files  with  tbe  tourt  a  written 
acceptanre  nf  tbe  offer,  the  court  mmtt  render  Jndfrmcut  aeeoril- 
in^Iy.  If  nn  aci^ptanee  in  not  file<l.  'the  offer  cannot  he  eiren  in 
eridence  niHm  the  triah  but.  if  the  plaintiff  fails  to  nlitnin  a 
more  favorable  jiidiniient.  he  cannot  recover  coxts  from  the  time 
of  the  offer,  and  must  pay  the  defendant's  mxtH  from  that  time. 
But  ti  defendant  may  instead  of  such  written  offer,  deposit  thi> 
amount  of  hln  offer,  if  a  sum  of  money,  with  the  clerk  of  the 
court,  with  like  effect, 
c.  c.  P.,  I  isea. 

1 149.  Complaint. 


I  ISA.  AMKweri  i*h*4  to  eontBln. 

The  answer  of  the  defendant  must  contain: 

1.  A  Rpnerai  or  specifie  di-nial  of  each  material  allwation  of 
llie  complaint  ei)ntroverted  by  the  defendant,  or  of  any  knowl- 
erftte  or  Infonnnlion  thereof,  saOleient  to  fonn  a  belief. 

2.  A  statement  of  any  new  matter  oonatitiitinit  a  defedw  ()r 
cnunterclalni.  In  ordinary  ami  conctHe  lanKiinjce,  without  repetition. 

r.  C,  P.,  M  SOD.  20M;  L.  ISM,  ch.  410.  |  1341. 

)  ISl.  CoDDtcFOlBlm   deflaed. 

The  counterclaim,  specifieil  in  the  Inst  sertion.  must  lend,  in 
some  was-,  to  diminish  or  defcnl  (he  plninliirs  recovery,  and 
iiiuKt  be  one  of  the  follun-inK  I'linM'H  nt  action  aealnst  the  plain- 
I  iff,  or.  iu  n  proper  eace.  a»:aitiBt  the  person  whom  be  represents, 
and  in  favor  of  the  defendant,  or  of  one  or  more  defendants, 
between  whom  and  the  plaintiff  a  seimrate  judgment  may  be  had 
iu  the  action: 

1.  A  cause  of  action  arisin);  out  of  the  contract  or  trHnnaction, 
set  forth  iu  the  complnint  as  the  founilntion  of  the  plaintiff'a 
claim,  or  connecteil  with  tbu  subject  of  the  action. 

2.  In  an  action  on  contract,  any  other  cuune  of  action  on  con- 
tract, existing  at  the  comnieuccmeut  of  the  action. 

C.  C.  p.,  I  Ml. 
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1 1B2.  nalea  reapecflaK  (ke  ■lloiraiieF  of  eoBntnclalm. 

Bat  the  oonnterclBim.  specified  in  BUbdivlsion  secoad  of  the 
last  HectioD,  is  subjeet  to  the  following  rules: 

1.  If  the  ai-tiuu  is  founded  udod  a,  contract,  which  hati  been 
aiutitnied  by  the  party  thereto,  other  than  a  negotiable  promiaBory 
uiite  or  bill  of  cichauge.  a  demand  cslsthig  atrfiinst  the  party 
thereto,  or  an  aasiffnee  of  the  contract,  at  the  time  of  the  asaign- 
niput  lh(>re«f,  and  betnnglng  to  the  defendant,  in  good  faith, 
iH'rore  uotit-e  of  the  aBxlKnuent.  muM  he  allowed  aa  a  counter- 
claim,  to  the  aniount  of  the  plaititiff*!!  demand,  if  it  mi^ht  have 
lieeii  so  nllonei!  anainst  the  party,  or  the  assignee,  while  the  eon- 
tract  belonged  to  him. 

2.  If  the  aetioii  is  upon  a  n^otiable  promissory  note  or  bill  of 
exchange,  which  has  been  assigned  to  the  plaintiff  after  it 
beeanie  cine,  a  demand  existing  against  a  person  who  assigned  or 
transferred  it.  after  It  became  due,  niuat  be  allowed  as  a  counter- 
elaim,  to  the  amnimt  of  the  plaintiffs  demand,  if  it  micht  hnre 
been  so  allowed  against  the  assignor,  while  the  note  or  bill 
belonKctl  to  him. 

3.  it  the  plalntifF  is  a  trustee  for  another  or  if  the  action  is 
In  the  name  of  the  plaintiff,  who  has  no  actual  Interest  in  the 
contract  upon  which  it  Is  founded,  a  demand  against  the  plain- 
tiff shall  not  be  nllowed  as  a  eounterclaim;  but  so  mneh  of  a 
demand  existing  against  the  person  whom  he  re|ireRent«,  or  for 
whose  heneRt  the  action  is  brought,  as  will  satisfy  the  plaintiff's 
demanij,  must  be  allowed  as  a  conuterdaim,  it  it  might  have 
been  so  allowed  in  an  action  broagbt  by  the  peiBon  bnieficlally 
interested. 

C.  C.  p.,  I  502. 

1 153.  JndBineiit  when  deniKnd  or  coanterolaf m  are  equal 
or  aneanal. 

Where  a  eonnterelalm  is  established,  which  equals  the  plaintifTs 
demand,  the  judftment  must  be  in  favor  of  the  defendant.  Where 
It  is  less  than  the  plaintiff'^  demand,  the  tdaintiff  must  hare 
judgment  fo,-  the  residue  only.  Where  It  exceeds  the  plnintitf's 
demand,  the  defendant  must  have  judgment  for  the  excess,  or 
so  much  thereof  as  is  due  from  the  plaratifT;  the  judgment  does 
not  prejudice  the  defendant's  right  to  recover,  from  another 
person,  so  milch  thereof  as  the  judgment  does  not  cancel. 

C.  C.  P..  1 503. 

|1R4.  For  anrmatlT*   relief. 

In  a  case  not  spe<.-ified  in  the  last  section  where  a  counterclaim 
is  cstabtiHhed,  whic-h  entitles  the  defendant  to  an  affirmative 
judgment,  demanded  In  the  answer,  judgment  roust  be  rendered 
for  the  itefendaut  accordingly. 

C.  C.  P..  t  not. 

(  IBK.  CoDnterelalm  wkeu  def^adaa*  !■  soed  In  a  reprr- 
■entallve  trnpacltT. 

lu  an  action  against  on  executor  or  administrator,  or  other 
person  sued  In  n  representative  capacity,  the  defendant  may  set 
forth,  as  a  eounterelaim,  a  demand  belonging  to  the  decedent 
or  other  person  whom  he  represents,  where  the  person  so  repre- 
sented would  have  been  entitled  to  set  forth  tae  name,  in  at\ 
action  against  him, 

C.  C.  p.,  I  MO.  _,_ 
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I IW.  Wkem  plalatlB  la  u  cxcovtoF  or  ■ 

lu  ao  action  brought  b;  an  executor  or  adminiBtrator.  In  bis 
r^prpsentative  capacity,  a.  demand  againet  the  decedent,  belong- 
ing, at  the  time  of  liia  death  to  the  defendant,  may  be  set  forth 
br  the  defendant  as  R  cotinterf^laim,  as  if  the  action  had  been 
bronght  by  the  decedent  in  hia  Iltetime:  and,  if  a  baisnee  is 
found  to  be  due  to  the  defendant,  judgment  ninst  be  wadered 
therefor  againnt  the  plaintiff,  in  nix  representative  capacity, 
tixn^ution  can  be  IsbumI  npon  such  a  judgment  only  In  ■  case 
where  it  could  be  iaaaed  upon  a.  Judgment  In  an  action  against 


C.  C,  P.,  1 608. 

1 15T.  CosnlerelKlBi  irherc  ■.mniiiit  Is  In  vseenii  at  coarA^ 
Jnrladlctlaa. 

Where  defendant  has  ■  counterclaim  which  i«  in  excess  of  the 
amount  of  the  jurisdiction  of  this  court,  the  counterclaim  msy 
be  interposed,  and  in  th^  event  of  judgment  being  rendered  in 
defendant's  favor,  sustaining  said  counterclaim,  said  judgment 
shall  not  be  (or  snj  larger  sum  in  any  event  than  the  sum  to 
which  the  court  has  jurisdictioD.  exclunive  of  costs,  but  nothing 
in  this  section  shall  be  coaatrued  to  estop  such  a  defendant  from, 
bringing  an  action  against  the  plaintiff  for  the  difference  between 
Ibe  sum  o(  the  court's  jurisdiction,  sod  the  sum  by  said  defendant 
to  be  due  unless  the  judgment  shall  state  that  the  sum  awarded 
by  the  judgment  is  the  who]«  amount  found  to  be  due, 

[New,] 

I1S6.  'When  defrndnnt   m«r    demur. 

The  defendant  may  demur  to  the  cntnplaint.  where  one  or  m<w« 
of  the  following  objections  thereto,  appear  upon  the  face  thereof: 

1.  That  the  court  has  not  jurisdiction  of  the  person  of  the 
defendant. 

2.  That   the   court  bus  not  jurisdiction  of   the  subject  of  tke 

3.  That  the  plalDtitt  has  not  legal  capacity  to  sue. 

4.  That  there  is  another  action  pending  l>etw.een  the  same 
parties,  for  the  ssme  cause. 

a.  That  there  is  a  misjoinder  of  parties  plaintiff, 
41.  That  there  is  defect  of  parties,  plaintiff  or  defeiidant. 
T.  That  causps  of  action  nave  been  improper!)'  united. 
8.  That  the  complaint  does  not  state  facts  suBlclent  to  oooati- 
tute  a  cause  of  action. 
C.  C.  F.,  U  488,  2030;  U  ISax,  ch.  410.  |  134T. 

t  IKft.  Demurrer  to  eomplalBt  mnal  Kseclty  vr>BBda  *f 
obJectlOB. 

The  demurrer  mnst  distinctly  specify  the  objections  to  the  com- 
plaint otherwise-  it  may  be  disregarded.  An  obiectlon.  taken 
under  subdivision  first,  second,  fourth  or  eighth  of  section  one 
hnndred  and  fifty-eight  of  this  net,  may  be  stated  in  the  language 
of  the  subdivision;  snd  an  objection  taken  under  either  at  the 
other  subdivisions,  mnst  point  out  specificaU;  the  porticiU&r 
defect  relied  upon. 
C.  C.  p.,  1 180. 
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1160.  DvMarrer    !•    Ml    or    part    of    tile    eomplalnti    iB«y 

The  ilefi^Ddcnt  may  dunur  to  the  whole  ramplaint.  or  to  one 
or  more  separate  caases  of  actlnu,  xtated  therein,  in  the  latter 
case,  he  may  answer  the  cause  o(  artion  uot  demurred  to. 


f  tffl.  ForaiBl    rrpir    ar    Aeinnrrer    to    caDDtrrclKlHi    ai 


A  rormal  reply  to  a  raunterclaim  is  not  necessary.  The  coouter- 
claim  shftll  Ire  deemed  denied  by  the  plaintiff  uulei>B  spadfically 
admitted  on  the  trial.  It  also  may  be  objected  to  on  motion,  or 
demurred  to  as  if  the  counterclaim  were  ao  affirmative  cause  of 
sction,  net  up  io  a  complaint. 

1 102.  IVkem  plalatlV  ■■■}■  dcmav  to  UMWcr. 

Tlw  plaintiff  may  demur  to  a  counterclAini  or  a  defence  con- 
slxtlUK  of  new  matter  contained   in   the  answer,   on  the   groDnd 
that  it  la  inauncient  in  law  on  the  face  thereof. 
C.  C.P.,  |4M. 

1 163.   ReqnlreiaeBtB   cftBeernlnir  Tcrllled  pleBdlav"- 

The  alleKfttlona  or  denials  in  a  verified  pleadinv  must  in  form 
be  stated  to  be  made  by  the  parly  pleadinK.  Unlesn  they  are 
therein  stated  to  be  made  on  the  infannation  and  bell«r  of  the 
party,  they  miiHt  be  regarded,  for  all  purposes  as  havinfc  been 
made  in  the  knowledtie  of  the  person  verityiuK  the  pleadiuic-  An 
aliegatloD  that  the  parly  has  not  suffielent  knowledge  or  informa- 
tion to  form  a  belief  with  respect  to  a  mutter,  niuHt.  for  the 
name  pDrpone,  he  reKarded  as  an  allefrntion  that  the  pemou  veri- 
fyioK  the  pleading  has  not  such  knowledge  or  inforiuafioo. 
C.  C.  P..  IBM. 

}  1S4.  VrrlflcBlioa)  how  Bad   br  wbom  ^Adc 
The  verification  must  be  made  by  the  affidavit  of  the  part.v.  or. 
if  there  are  two  or  more  parties  united  in  Interest,  and  ^lending 
together,   by   at  least  one  of  them  who   is  acqnalnted   with   the 
facts,  except  as  follows: 

1.  Where  the. party  is  a  domestic  corporation,  the  verification 
muflt  Iw  made  by  an  officer  thereof, 

2.  Where  the  people  of  the  atate  are.  or  a  public  offleer,  in  their 
behalf,  is  the  party,  the  verification  may  be  made  by  any  person 
acquainted  with  the  facts. 

3.  Where  the  party  ie  a  foreign  corporation;  or  where  the  party 
is  not  within  (he  county  where  the  attorney  resides,  or  if  the 
latter  is  not  a  renident  of  the  state,  the  county  where  he  has  his 
office,  and  capable  of  mnkiiiR  the  afiidavit;  or,  if  there  are  two 
or  more  parties  united  in  interest  and  pleading  together,  where 
neither  of  them,  acquainted  with  the  facts,  is  within  that  county 
«nd  capably  of  making  the  affldavit:  or  where  the  action  or 
defence  is  founded  on  a  wrillen  instrument  for  the'  pnyment  of 
money  only,  which  is  in  the  possession  of  (he  ngcnt  or  the 
attorney;  or  where  all  the  material  allegations  of  the  pleading 
■re  witUn  the  personal  knowledge  of  the  agent  or  the  attomej-; 
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I  lAB.  Bxhlblllstt  at  ncemiBta  at  tnnlancc  of  adveme  party 
mar  b?   ordvrpd. 

The  court  mn;  ot  the  lime  of  pleading,  ur  at  any  utiior  time 
before  the  trial,  require  the  plaintiff  or  dtfendaiit  tu  exhibit  to 
the  iosiM^tion  of  the  adserne  pnrty,  with  liberty  to  popy  the  same, 
■ny  nriting  or  acoount  declared  od  or  net  up  in  the  way  of  offst-t 
cr  conoterclaliD.  or  If  not  so  exhibited,  may  prohibit  its  afterward 
being  gtveu  In  eridence. 

L.  IB82.  rti.  410.  I  ISai, 

I  lOG.  Anemdni^Bt   of  picadlnsa. 

The  eonrt  must,  apon  application,  allow  a  pleading;  to  b# 
amended,  at  any  time,  if  substantial  justice  will  be  promoted 
thereby.  Where  a  parly  nmends  hid  pleading,  after  julnilf^  of 
Issue,  or  pleads  over  upon  the  decision  of  a  deninrrer,  and  It  la 
made  to  appear  to  the  satisfaction  of  the  court,  by  oath,  that  an 
adjnnrnment  Is  ^necessary  to  the  adverse  party,  in  conseqiieDe* 
of  the  aniendnient  or  pleading  over,  an  ndjoiirnment  Diuet  be 
granted.  The  court  may  also,  in  its  discretion,  require,  as  a  con- 
.  dltlon  of  ellovrins  ati  amendment,  the  payment  of  costs  to  the 
adTcrse  party, 

C.  C.  p.,  I  3Mi:  L.  1882.  rb.  410,  |  134T. 

1167.  Private  iitittatpt  bow  plradrd. 

In  plesdinit  a  private  statute,  or  a  riaht  derived  therefrom,  it 
is  aufDcient  to  designate  the  statute  by  its  chapter,  year  of  pas- 
sa^  and  title,  or  in  some  other  manner  with  convenient  certniuty, 
without  setting  forth  any  of  the  contents  thereof. 

C.  C.  P.,  1 680. 

I  lOft.  JndviwutDi    how   pleaded. 

In  pteadiuK  a  judfcment,  or  other  determination  of  a  court  or 
officer  of  special  jiiriadictlon,  it  is  not  necessary  to  state  the  tacts 
eonferrius  jurisdiction:  bnt  the  jndgmeot  or  determination  may 
be  staled  to  htive  been  duly  ftiven  or  made.  If  that  allegation 
is  controverted  the  luirly  pleading  must  on  the  trial  establish  the 
farts  conferring  jurisdiction. 

flW.  C»ii«ltlaaB   pPM«dcBtt   bow   pleaded. 

In  pleading  the  performance  of  a  condition  pret'cdent  in  a  con- 
tract it  is  not  necessary  to  Mute  the  facts  constiltitinR  |>erfarm- 
auce;  but  the  party  may  state  generally  that  he  or  the  person 
whom  he  represents  duly  performed  all. the  conditions  on  his  part. 
If  that  allegatioa  is  controverted  he  must  on  the  trial  ectablish 
performance. 
C.  C,  P..  (932. 

1170.  PleadlusB  to  be  liberally  caDstnied. 

The  allegations  of  a  pleading  rauBl  be  liherall)'  construeil,  with 
a  view  of  substantial  justice  between  the  parties. 
c.  c.  p„  ittia, 
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e  diareBiH'cltHl  a..  - _-    . 

that  thp  ti<lv<;rue  pnrty  has  beeu  niiKlfd  thereby,  1 
C.  C.  P..  !  2W3;  I..   1882.  rh.  410,  I  IMT. 

I  172.  MatvFlal  varlaaceH)  how  proTlded  for. 

A  vurinnn-  lH>twi>i'ti  an  allcfcaLioQ  ill  u  plt^adiiig  and  tho  proflf 
is  itiit  iiiat<4'inl  uiiIcmh  it  has  actually  misled  the  adv^rno  party 
l»  hJH  prpjiidiL-f  ill  inaintiiiQiuK  hia  Bctiou  or  def*^iiB«  on  the 
merilM.  1(  a  iiarty  iaHJstn  thnt  he  haa  l>eeD  mialeil  that  fuvt  and 
the  partii'iilarn  in  whii'h  he  has  been  mialed  must  be  pruveil  to 
the  Hatiafaeliun  of  the  euiirt.  Tbereuinn  the  ooiirt  may  in  itH 
diHcretiun  order  the  pleading  to  be  amended  un  Buch  terma  as  it 
ileemB  just. 

UTR.  'n'hat   lo  hp   dremed  b,  fallnr«  of  proof. 

Where,  however,  the  nlleBiition  to  which  the  proof  la  ilireeted 
i»  unproved,  mit  in  some  partirular  or  partieiilam  only,  but  in  il» 
entire  srope  iind  nienninc,  it  in  not  a  case  ot  Tarlanue  within  the 
last  two  KPctioiiH,  bnt  a  Tailiire  of  proof. 
f.  c.  r.,  I  Ml. 

1174.  PartlHl  defensrii. 

A  partial  de'enne  may  be  act  forth,  but  It  inust  be  espremdy 
Btateii  to  be  a  jiartinl  defense  to  the  entire  complaiut,  or  to 
one  or  more  Ke[mrnte  eaunea  of  aelion  therein  set  forth.  On  a 
deDiiirror  thereto  the  tiueation  la  whether  it  in  anffldent  for  that 
purpoHe.  Matter  tendinti  only  to  mitigate  or  reduce  damatces  in 
an  action  to  reeover  daniaK<'s  for  a  personal  injury,  or  an  injury 
to  projierty,  U  a  l>artia1  defenae  within  the  meaning  of  this  aeetion. 

■  ITS.  Complaint    in   aotloBH   by    of   asBlnat    corporatlona. 

In  an  action  bniUKlit  by  or  aRn[n»t  a  corporation,  the  complaint 
must  aver  that  the  plaintiff,  or  the  defendant,  as  the  ease  may 
lie,  in  n  eor|H>ruti>>n:  mtiat  Kiale  whether  It  in  n  domestic  corpora- 
tii)n  or  a  foreisn  ciirporntion:  and.  it  the  latter,  the  atnte,  country 
or  Kovt>rnnieut.  by  or  under  whoae  lawa  it  waa  created.  But 
the  plaintiff  ne<'d  not  aet  forth,  or  specially  refer  to.  any  act  or 
proc-eediin;  by  or  nlider  which  the  corporation  was  created. 

tt.  c.  P..  I  l7Tr.. 

)  170.  When   proof   of   eorporalv  rslstcne*  ■nneeeBaarr, 

In  an  action  lininKht  by  or  aRainst  a  corporation,  the  plaintiff 
nei.'d  not  provi>.  upon  the  trial,  the  existenci;  of  tlie  coi^oration 
Hiiless  the  iiUKwer  is  verilieil  and  conlaitis  iin  afDrmative  allega- 
tion thnt  the  plaintiff,  or  the  defendant,  as  the  case  may  i>e.  is 
not  a  nirporation. 

O.  C.  v.,  I  1T70, 

1 177.  HlmiODiePt  ivhen  mlveil. 

Tn  an  ni-tion  or  special  proeeeding  hronght  by  or  against  a 
corporation,  the  dcfeiiilant  is  deemed  to  have  waived  any  mistake 
in  the  stntenieilt  of  the  corporate  name,  iiiiIcsr  the  minuomer  is 
pleade<l  in  the  answer  or  other  I'leaiiiiig  in  the  defendant'a  behalf, 
C.  C.  p.,  I  ITTT. 

13«8 


MUNICIPAL  COUHT  ACT. 

I  ITS.  PleadlBCB  In  acttvaa   on  bantBPdr  konda. 

TJie  pleadintra  and  prociiNling"  in  acUonH  in  whicli  the  iwople 
ul  tbia  0tuti^  art-  r  I'lirty,  irh^ri-  huoIi  a<'tionn  are  brought  by 
the  overseers  of  the  poor  or  the  L'oinmiMiouurH  of  public  cbaritiea 
nud  currectioD,  upon  bHHtardy  ur  nluinduuiueiit  bonds,  shull  be 
the  same  aa  lu  nrtious  brought  on  IwudH  with  conditions  other 
thuD  li>T  Ihf  ^payuii>tit  of  muni?]-,  and  for  nny  breach  of  the  tou- 
ilitiou  lit  Nuch  Iniiid  k1v(>[i  in  caavt  at  liiiHtardy  irhicli  nhall  hBpi)eu 
after  the  rei'ovcry  of  uiiy  damitKeM  or  the  comnHTjiement  of  any 
unit,  the  luiiiiii-ipal  court  in  the  district  in  ffhi<'li  the  action  was 
originally  bniiight  xball  have  iHiwer  to  iHsne  a  new  MiiminoDs,  and 
upon  the  return  thereof  to  aoeertaln  the  amonnt  of  damagps 
arisiux  from  aaid  breatli.  and  to  cive  judKineot  aocordinglj:  and 
in  suits  upon  bonds  given  in  alttiudonnient  canes  the  court  shall 
have  the  bbuu'  iiower  as  to  rc'iiuiriiig  further  security  or  eom- 
niittiiiR  defendant  In  default  tliereot,  an  ore  conferred  by  law, 
u|Hiii  the  judges  of  courts  of  record  iu  aiuiilor  enses. 
L.  ISKZ,  rb.  41U.  I  1818, 

1 170.  Animev  ot  title. 

The  defendant  may,  either  with  or  without  other  mattei  of 
defense,  set  forth  in  his  answer  facts  showing  that  tlie  title  to 
real  property  will  conic  in  guestlon.  iilui-h  an  answer  must  bo 
in  writing,  and  it  munt  lie  signed  by  the  defendant,  or  his  attorney 
or  agent,  and  deliveri-d  to  the  court.  The  court  must,  Ihercupou, 
coantersign  the  answer,  and  deiirer  It  to  the  plaintiff. 


I IRO,  Drfpudant    In    nnBireF    of    title    to    dellrer    nnilcc- 

lu  the  case  specified  in  the  last  neclion,  the  do  fend  ant  .must  also 
deliver  to  the  court,  with  the  anxwer,  n  writtcii  undcrtakinK. 
execiUed  by  one  or  mure  sureties,  approved  by  the  court,  to  the 
effect  that,  if  the  plalutllf,  within  twenty  iliiys  thereafter,  deposltq 
with  the  court  a  sinuuions  and  complaint  in  a  new  action,  for 
the  Mame  canse,  to  be  brnnirht  in  the  iimjier  cniirt.  ns  prescribed 
In  the  next  section,  the  defendant  will,  within  twenty  daj-s  after 
the  deposit,  give  a  written  admission  of  the  service  thereof.' 
Where  the  defendant  wiis  arrested  in  the  action  before  the  court, 
the  undertaking  mnst  further  provide  that  he  will,  at  all  times, 
render  himself  anii'nahle  to  any  mandate  which  may  be  (wned 
to  enforce  a  final  judgment  in  the  action  so  brought.  If  the 
ilefendntit  fails  to  comply  with  the  undertaking,  the  sureties  aT« 
liable  thereupon  to  any  amount  for  which  judgment  might  have. 


1181.  New  nctlOB  to  l>e  brovKht  I 

The  court,  in  which  a  new  action  is  t( 
in  the  last  section,  is  the  supreme  court. 
L.  1832.  •rb.  410. 1  l:i51. 

I1A2.   Old   iiellani  thcrenpon    dl scant! nurd. 

I'iKiu  the  delivery  of  tiie  undertaking  to  the  court,  the  acHon  is 
discontinued,   and  each   party   niustt   poy   his   own   costs.    If  the 
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liliiinliff  fitil!!  to  (lupuHit  with  the  cuiirt  n  summun»  and  <:oiu[ilftLiit 
in   lie  new  OL-twii,   bp(orc   the  expiration   of   twuuty   Jaj'H  ntter 
(he  delivery  or  the  underlaliioK.  the  defendant  may  msintain.  nu 
«<;tioa  egaiiist  the  plaintiff  to  recover  c-UBta  before  the  couit. 
L.  lOSE.  <'ta.  410,  I  lUKi. 

IIHB.  Peaalty    lot   fallare   to  dellf-rr   aBj«rt«lci«(r. 

_  Tf  the  imdcrtakiDK  Ih  not  delivered  In  (he  court,  it  hau  jurisdic- 
tion of  the  action,  and  niusi  proceed  therein,  and  the  defendant 
ia  prcrliiijed  in  hiii  defense,  from  drawing  the  title  in  question. 

h.  ISsa.  cb.  110,  (  1353. 

1 184,  Title  sppearlBK   trom   pl«liitlir>  oirn  Klurwin^, 

If,  however,  It  appears  upon  the  trial,  from  the  plaintifiTs  own 
showing,  that  the  title  to  real  property  is  in  <]ueBlirm,  and  the  title 
Is  disputed  by  the  defendant,  the  eoart  muM  dlsmisn  the  com- 
plaint,   with    costs,    and    render   judgment    against    the    plaintiff 


I  IMt.  Sbdic  enoae  of  action,  and  defense  In  new  action. 

In  the  new  action,  to  be  brought  after  an  action  before  a  court 
Is  discontinued,  by  the  delivery  of  an  answer  and  an  undertaking, 
as  prescribed  in  the  last  six  sections,  the  plaintiff  must  complain 
for  the  same  cause  of  action  only  upon  which  he  relied  before 
the  court,  and  the  defend  a  nt'H  answer  must  set  up  the  same 
defense  only  which  he  made  before  the  court.  If  the  action  is 
to  recover  a  chnltct  which  was  replevied  in  the  municipal  court, 

each  undertaking,  given  in  the  ninnicipiil  coi    '    *'  '"   '" 

valid  iu,  nnd  Ih  applicable  to,  the  new  action. 


IIMI.  ADHvrrr  to  title  liiterpoii«d  an  lo  obIt  one  or  more 
ef  BeveFBl  defeBneBi  proceedlnsa  thereapon. 

Where  In  an  action  before  the  court,  the  plaintiff  baa  two  or 
more  I'auseN  of  action,  and  the  defense  that  the  title  to  real 
property  will,  come  in  queslion,  is  interposed  as  to  one  or  more, 
but  not  as  to  all  of  them,  the  defendant  may  deliver  an  answer 
and  undertaking  as  preHcribed  in  this  article,  with  respect  to  the 
caiiHe  or  enu8<«  of  action  only,  in  which  title  will  so  come  in 
(inestion.  Whereupon  the  court,  must  iliwontinne  the  action  as 
to  those  causes  of  action  only,  the  plaintiff  may  commence  a  new 
action  therefor  in  the  proper  court  and  the  original  actiou  must 
proceeii  as  to  the  other  causes. 

L,  ISS2,  cii.  410,  f  inne. 

IIRT,  Interplrader   by   ord«r   In  eePtaIn   cnaea, 

A  defendant  against  whom  an  oction  to  recover  upon  a  contract, 
or  an  action  to  recover  a  chattel,  la  pending,  may,  at  any  time 
before  answer,  upon  proof,  by  nffldavit,  that  a  person,  not  a 
parly  lo  the  action,  makes  a  demand  against  him  for  the  same 
debt  or  propertv.  without  coUuwlon  with  him,  apply  to  the  court, 
upon  notice  to  that  person,  and  the  adverse  party,  for  an  order 
to  Hubslittitp  that  person,  in  his  place,  and  to  discharge  him  from 
linbilitf  to  eitlftr,  on  bia  paying  into  court  the  amonnt  of  th» 
13W 
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dpbt,  or  delivering  the  pOBseBsion  of  the  property,  or  its  Tttlue, 
to  HDcb  person  as  tbe  court  dirt^cts;  or  upon  It  sppearinR  that 
the  defendant  disputes,  in  whole  or  iu  part,  the  liabilit;  as 
attaerted  aRaiait  ttini  by  different  claitaaDts,  or  that  be  has  some 
interest  in  the  Hubjetl  matter,  of  the  controversy  whictt  be  deBirt>s 
to  assert,  hiit  applitatiou  may  be  for  an  order  joining  the  other 
claimant  or  elaimanls,  as  co-defendants  with  him  in  the.aotioo. 
The  court  may,  in  Its  discretion,  make  such  order,  upon  auch 
terms  as  to  costs  and  payments  into  court  of  the  amount  of  tbe 
debt,  or  part  thereof,  or  delivery  of  tbe  posHession,  of  the  property, 
or  its  value  or  part  rhereof,  as  may  be  just  and  thet^upon-  tie 
entire  controversy  may  be  detemuned  io  the  action. 
G.  a  P.,  I SIO. 
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TITLE  T. 
FroMedlng^  b«tve«ii  joinder  oC  Usn*  a 

<'  ).  AdJoumlBPnli;  ■ubpwnl*:  «tt«Ddiuici 
!.  ComoLulaiu  ud  dtpoalllou. 

AHTICLB  FIRST. 

AdJoamiHcnta ;  juSptenOa;  attendants  of  icilnetttt. 
Iftl.  Trial  mw  bf  ••Uourni'd,  nh^ii. 


at'i.  I>«Ciiiillliig  Hitniw  IlikW  lor  dimiEn,  ind  pi'DnlIy  ol  Btty  di.llira. 

t   10!1.  Adjonrnmentiit    lrl>l    mar    be   adjoarnrdi    n-fevai. 

Tht>  Iriut  of  the  nutiun  muy  be  adjouroed  b^  tbe  cuurt,  or  cm  the 
ni)|i1irutloii  i>(  <'itht>r  party,  for  a  period  uot  exceeditig  eigbt  day^ 
nt  nny  oiik  adjourhmeut.  unlesa  the  dereodaut  ts  under  nrrent. 
in  which  taw  it  iihnll  out  be  adjourned  to  exceed  fortjr-etght 
hiiiim,  except  iipun  the  applieation  of  the  deleadant,  in  accordance 
with  tbe  iiruvituonH  of  se<'tion  aixty-seven  of  tbiH  act.  Except 
thnt  nn  adjoiimmeiit  for  more  than  forty-eltitat  boiire  where  the 
dereiii!niit  in  nnder  arrest,  may  be  granted  on  application  o(  the 
plHhililT  by  iliHclinr»!iDX  the  defendant  from  cnstody  and  the 
ai-tion  may  then  proceed  Dotwithstaudinft  such  dlHcharse:  and 
the  defendant  Hhull  be  snbject  to  arrest  on  the  execution,  in  the 
same  manner  as  if  he  had  uot  been  so  digehHrsed.  The  trial 
may  lie  adjuHrnecl  for  a  lonirer  period  by  consent,  or  where  neither 
party  objectH  to  the  same,  except  as  otherwise  eipressly  pre- 
scrihocl  in  this  act. 

L.  1SH2,  eb.  410,  II  iae2,  1M3. 

1 1»4.  AdJosmBtent  Io«Kev  th»  elffhl  darai  OMderMklBB. 

An  adjoitrnment  may  be  had  either  ttt  the  jotninfi  of  iseue,  or  at 
any  siibapqiienl  time  to  which  the  canse  may  ataud  adjourned  on 
application  of  either  party,  for  a  loucer  period  than  eigbt  days, 
hnt  not  to  exceed  ninety  days  from  the  retnm  of  the  aumroons, 
n[Hin  executing  an  undertaking  In  writing,  with  one  or  more 
siifHcLcnt  HiiretieR.  to  tbe  effect  that  he  will  pay  to  the  plalnlilf 
□r  defendant  the  damaKen,  coats  and  extra  coats,  in  caRe  jndK- 
moiit  nhall  be  rendered  against  him  in  the  nctiou,  upon  proof  by 
the  oath  iif  the  party  or  otherwise,  to  the  Batistaction  of  Ihe 
cimrf.  that  such  party  cannot  be  ready  for  trial  before  the  time 
to  which  he  desires  an  adjournment,  for  the  want  of  material 
evidence,  describing  it:  that  the  delay  has  not  been  made  neces- 
sary by  nny  act  nr  neglect  on  his  part  since  the  action  was  cora- 
meiiced.  and  that  he  expects  to  procure  the  evidence  at  the  time 
stated  l)y  blm.  All  bonds  taken  upon  the  adjournment  of  any 
cause  shall  be  good  and  Talld  against  the  obligor  or  obliRorB. 
although  subsequent  adjournments  are  had  after  the  execution 
of  such  bond  or  obligation. 
L.  IBSJ,  lb.  410,  f  1304. 

1887  <>■- 


MUNICIPAL  COUHT  ACT. 
I  IftS.  CondltloDB  mar  be  Inapomed. 


Tbe  court  tan}-  impose  upon  th«  pftrt;  spplfiog  tor  an  ftdjoam- 
meDt  HUcb  conditloos  aa  to  it  ma;  seem  reeaonable. 

L.  1BS2,  cb.  41(1,  f  13«S. 

1 190.  Attenaa.iiee  of  HlMCMiea. 

A  Hiibpoenu  rei]uiriDe  a  witness  to  appear  and  testify  on  the 
trial  of  ao  artinti,  on  the  demaiMl  of  eitber  party.  uhaU  be  ioaued 
out  of  tbiB  rourt  by  ihe  clelk  thereof,  in  the  district  in  wtilch 
the  nellon  tR  pending,  unlesa  otherviae  expressly  provided  tn  this 
aet.  and  may  be  nerved  at  any  plBi-e  within  the  dty  of  New 
York.  The  Hubpoena  may  retjuire  the  witnesa,  except  lis  other- 
wise  expressly  [ireKixibed  by  law,  to  bring  with  him  any  book 
or  paper,  relatinic  lo  the  merits  of  the  action, 

C.  C.  P.,  I  Z0«8:  L.  1882,  tb.  410.  )  13T0. 

f  Iftr.  flovT  ■■bpoaiiB  ■erreA. 

A  subpoena  may  be  served  by  any  person  over  the  ue  of 
eighteen  years,  and  must  be  served  by  deliverinif  a  eopy  thereof 
to  the  witness  personally,  and  b.v  paying  or  tendering  to  him  his 
lawful  fee  of  tweuty-fire  ceiits  for  one  days  attendance  as  a  wit 
ness.  and  nille.iBe  ns  provided  by  the  code  of  civi!  proerfure. 

C.  C.  P,,  12971;  L.  1H82,  eb.  *lfi,  ;  13TC. 

(  lOf).  WarFsnt  at  atlnphaiciit  aBBlnut  dcUraMlaK  vrlMcaB. 

Where  it  ts  made  to  appear,  to  the  satisfaetion  of  the  court,  by 
affidavit  or  other  proof,  that  a  person  dul.v  snbpoenaed  to  attend 
before  it  in  an  a<'liou,  has  refused  or  neRlecteii  to  attend  as  n 
witneKS  in  obedienee  to  the  subpoena,  and  no  jnst  cause  tor  the 
neglect  or  refuHai  la  shown  to  c\ist,  and  tbe  person  is  not  privl- 
leeeil  .from  ntlendaiKf  under  any  Rtatiite  of  the  state,  aad  the 
parly,  in  whose  hebnif  tbe  witnesa  was  gabpoenaed.  or  hia 
attorney,  makes  oath  that  tbe  testimony  of  the  witness  is  material, 
the  court  must  issue  a  warrant  of  attainment,  directed  Kenerally 
to  auy  marshal,  for  the  purpose  of  compelling  the  attendance  of 
the  witness. 

C.  C.  P.,j2»Tl.     ■ 

|1»*.  Hsw  c*eeatMII   teca  aiicMiwtAW. 

__  attachment  must  be  executed  in  the  same 

I  ortler  of  arrest.  Tbe  fees  of  the  mHrshal  for 
Herring  it  must  l)e  paid  hy  the  pernon  against  whom  it  is  issued. 
unleas  be  shows  a  reasonable  excuse  lo  tbe  satisfacliou  of  the 
court,  for  bis  omission  to  attend,  in  which  case,  the  party  pro- 
curing the  warrant  must  pay  them,  and  if  he  recovers  costs,  the 
amount  thereof  must  he  nllotved  to  him  as  part  of  his  casts. 
<■,  c.  P..  (2ora. 

IS(H>.  DftanlllBK  wltaesii  liable  tor  daiBai[«s  aad  pcaaltr 
of  atlr  dollars. 

A  person  subpoenaed,  as  prescribed  in  this  act,  who  negleeta  or 
refuses  to  olH'y  the  siihpoeun.  or  to  testify,  ia  also  liable  to  the 
party,  in  whose  hebiilf  he  was  subpoenaed,  for  all  damages  which 
the  party  sustains  hy  reason  of  his  neglect  or  refusal,  and  fittT 
dollars  in  addition  thereto,  and  is  subject  to  any  fine  »w  punish- 
ment which  may  lie  imirased  in  accordance  with  the  proyialon  Ol 
section  eight  of  this  act. 
C.  C.  P„  i  2076. 
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AHTICLE  SKCOND. 

Commistion  to  take  testimony;  depositions. 

Oft.  aOB.  CoDUDlulaii  to  take  teitlnunr.  ft  wins. 

-~- miulun  OD  i^iihdT;  dFinnltlnii  upaa  orit  questloni. 


{SOS.  Cammlaalon  to  take  trmtlmonr,   ct  cetera. 

Wbore  th^  defendant  has  u^gkoted  to  appear  upon  the  retniu 
of  a  BDmmooB.  or  has  failed  to  auBwer  the  [•omplaint,  or  where 
an  Ismie  of  fact  has  been  joined  in  an  Hction;  and  it  appearx,  by 
nffldaTit.  upon  the  application  of  either  part^,  that  a  witness,  not 
within  the  city  of  New  York,  is  material  In  the  proaecution  or 
defpuxe  of  the  action,  the  roitrt  may  award  a  commlxBion  to  one 
or  more  competent  persons,  authoriiing  them,  or  any  of  them  to 
examine  the  witness  under  oath,  upon  interronatories  to  be 
settled  by  the  conrt,  or  by  written  agreemeDt  of  the  parties,  and 
indorsed  iiim>ii  or  annexed  to  the  commission;  to  take  and  certify 
the  deposition  of  the  witness,  and  to  return  the  same  by  mall, 
addressed  to  the  clerk  of  the  court, 

I  20A.  CotDnlmilOD  DO  couenti  deposition  npOD  ofsI  <■□«■- 

If  both  parties  expressly  consent,  a  commission  maj  issue  with- 
out written  interrogittorlefl,  end  the  deposition  may  be  taken  upon 
oral  qHPStinns. 
c.  c.  p..  I  sesi:  l.  tesi,  fh,  -uo,  i  isas. 

i  20r.  'When  >ii<l  baw  commUalon  (rraiileil. 

The  commission  may  be  irranted  by  the  court  without  notice, 
OIMB  the  application  of  the  plaintiff,  made  at  the  return  of  the 
summons,  or  upon  the  application  of  either  party,  made  at  the 
time  of  the  joinder  of  issue.  It  may  also  he  Rranted  nt  any  timo 
after  the  joinder  of  issue,  upon  the  application  of  cither  party, 
accompanied  with  proof,  by  nftidaTit,  that  three  days  written 
notice  of  the  application  has  been  served  upoa  the  adrerse  party, 
eithw  personally  or  by  service  upon  the  attorney,  who  appeared 
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t  SOS.  AdJoanmrBt   -wtarre    eeBtmliulAM   wrf^^tfA. 

Where  n  commlgsion  ia  graiited,  tb«  parly  upon  n'bose  nppllca- 
tloD  ft  ia  Issued,  is  entitled  to  sueh  an  Hdjoiirzimeni  of  the  trin) 
as  may  be  necmsary  to  procure  the  coininiiislon  to  be  eieeuted 
and  returned,  Sniiject,  however,  to  the  proylsinns  of  seotlons 
one  hundred  and  ninety-three  and  one  hundred  and  ninety-fonr  ot 
thia  act 
C.  r.  P..  I  2eS3:  I.  18§£,  t*.  410.  I  13«8. 

( aon,  Boir  rxecated  and  rFtnrBed. 

'Die  |>ert>nn.  to  n'bom  a  rommitision  is  directed,  or  before  whom 
A  deposition  ia  taken,  nnlesa  otherwise  ezpreasly  directed  in  the 
romtniasion.  or  in  the  order  for  taking  the  depositions,  must 
execnte  the  eommlssion,  i>r  the  order  as  fnlloivs: 

1.  He  must  publicl.v  administer,  to  each  witness  examined,  an 
oath  or  afflnnation  to  testify  the  trutli,  the  whole  truth,  and 
notliinfc  but  the  tmtb,  as  to  the  matters  reapecHntc  which  the 
witness  is  examined, 

2.  He  uiiiat  rediiee  the  examination  of  each  witue.is  to  writing. 
or  eanse  it  to  he  reduced  to  writinK.  by  n  disinterested  person. 
After  it  has  been  carefully  read,  to  or  by  the  witueas,  it  must  be 
siibscribed  by  the  witness. 

S.  If  nn  eKhiliit  is  prodneed  and  iiroTed.  the  exhthit.  or.  if  the 
witneas.  or  other  pemon  hayiug  it  in  his  euatody.  does  not  Rur> 
render  it,  a  copy  thereof,  must  be  annexed  to  the  deposition  tu 
ivhich  it  relates,  subscribed  by  the  witness  proving  it,  and  num- 
bered or  otherwise  identified,  in  writiliB  thereupon,  by  the  com- 
missioner or  other  person  taking  the  deposition,  who  must  sub- 
SPrlbe_  hi  a  name  thereto. 

r  person  tafcinir  the  (lenosition.  most  auh- 

lalf  aheet  of  the  denos^"—    — ^  *■ * 

_f  depositions  and  exhibits  to  the  .. _    . 

a  certified  copy  of  the  order  for  taktnii:  the  deiwaition,  with  the 
certificate  specified  in  the  next  section-,  and  he  must  close  them 
np  tinder  his  seal,  and  addresa  the  packet  to  the  clerk  of  the 
cotirf,  at  his  offleial  residence. 

T>.  If  there  is  a  direction,  on  the  commission,  or  in  the  order  to 
return  the  name  thron^h  the  post  office,  he  must  immediately 
deposit  the  packet,  so  addressed,  in  the  post  offlce,  and  pay  the 
postaee  thereon. 

fi.  it  there  is  a  direction  on  the  eommiasion,  or  in  the  order,  to 
return  the  same  by  an  aftent  at  the  party,  at  whose  Instance  it 
was  issued  or  granted,  the  packet  so  addressed  must  be  deliyered 
to  the  ajtent. 

7.  Where  a  commission  is  directed  to  two  or  more  persona,  one 
or  more  ot  them  may  execute  it,  na  prescribed   in  this  and  the 

A  copy  of  this  and  of  the  next  section  must  be  airaexed  to  each 
cnmmigsIoD,    or    order   to   take    depositions,    authorised    by    thia 

C.  C.  p.,  X  »I0,  2B84;  L,  1882,  cb.  «0.  |  IMS, 

I  310.  Certiarate  ot  riecntlOB. 

The  commissioner  or  nther  person,  before  whom  one  or  mor« 

depositions  are  taken,  must  subscribe,  and  annex  to  each  deposi- 
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I do  eertify  that  the  wit- 

nesH,    persounlly   appeared    before   me   on   the    day   at 

,  Ht  o'clock  in  the  noon,  at  the 

in  the  state  (or  terrltorj-)  of and  after 

beins  sworn  (or  affirmed,  as  the  ease  may  be),  to  testify  the 
trntti,  the  whole  truth,  and  nothing  bnt  the  truth,  did  depose 
to  the  matters  contained  in  the  foreKOlng  deposition,  ulid  did, 
In  my  presence,  subscritie  the  same,  and  .iudnme  the  eihiliitx 
annexed  thereto.  And  I  further  certify  that  I  haye  sabBcritied 
my  name  to  each  half  shc^t  thereof,  and  to  each  exhibit. 

And  I  further  certify  that appeared  in  behalf 

of   the    and   that    appeared 

in  the  behsir  of  the 

C.  C.  p..  I  003:  L.  1881,  cb.  110,  1  13W. 

I  All.  CertlScate,  m  aafl 

The  certificate  specified  ii 
to  a  commission, 

C.  C.  p.,  t  003;  L.  1882,  et,.  1 


improperly  or  irregularly  taken  or  returned;  or  that  the  personal 
atteudance  cf  the  witness,  upon  the  trial,  could  have  been  pro- 
cured, with  due  diliKence,  by  a  subpoena,  or  that  the  attorney 
for  either  party  has  practiced  any  fraud,  or  unfair  or  over- 
reachiuK  conduct,  to  the  prejudice  of  the  odvertse  party,  in  the 
course  of  tlie  proceedinfts;  an  order  for  the  HuppresHiou  of  the 
deiMaition,  may  be  made  by  the  court,  upon  the  applicatiuu  of 
the  party  angi-ieved,  upon  notice  to  the  adverse  party. 
c.  c.  p.,  t  eio. 

1 213.  Deponlllon,    Ft  cel»r&,   evldenee. 

A  deposition,  taken  and  retnmed  as  prescribed  in  this  article, 
may.  udIchh  it  is  suppresaed  aa  prescribed  in  the  last  section,  be 
read  in  evidence  by  either  psrty.  It  has  the  same  effect,  ond  no 
other,  aa  the  oral  testiraony  of  the  witness  would  have;  and  an 
objetliou  to  the  competency  or  credibility  of  the  witness,  or  to 
the  relevancy,  or  aubstantial  competency,  of  a  question  put  to 
him,  or  of  on  answer  given  by  him,  may  be  made,  as  if  the 
witness  wan  then  personally  examined,  and  without  iDeing  noted 
upon  the  deposition. 
c.  c.P.,iaii. 

1214.  Power  at  comukliMdoBera. 

Where  the  commission  is  executed  within  the  state,  the  com- 
missioner, or  if  there  are  two  or  more,  a  majority  of  them,  have 
the  same  power  to  Issue  a  subpoena,  to  swear  a  witness,  and  to 
Compel  hlft  attendance,  that  B  justice  of  the  peace  haa,  in  an 
action  pending  before  him. 
C.  C.  P.,  I  2987. 
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I  US.  K«eelitl  of  clerk;  retsni  at  eoakvliiBloa  1>7. 

The  elerk  ot  the  wurt  iu  the  district  iu  which  the  action  is 
pendinfc,  must  un  rei-eiviog  the  package,  conUuniug  the  commU- 
Blon.  transmitted  to  him  by  mail  or  otherwise,  open  and  file  it, 
indursini;  thereupon  the  date  of  his  so  doing.  It  must  remaiii  on 
file  vrith  him.  until  the  trial;  but  oither  party  is  entitled  to  inspect 
it  on  Sle. 
C.  C.  p..  i  28SB. 

I  Zin.  DepoBltlon  to  take  teatlBonr  eeaAltloB»IIr. 

Either  i>arty  to  an  nctlon  pending  in  the  mnnieipnl  eonrt  may 
jipply  in  the  diatrict  In  which  the  action  is  pending,  for  an  order  . 
to  have  the  teatimony  of  auy  witness  who  is  about  to  depart 
from  the  city  of  New  York,  and  will  probably  continue  abaent. 
when  the  testimony  is  reijnired.  or  is  so  sick  or  infirm  as  to  afford 
reasonalile  Rrounil  to  lielieve  that  he  will  not  be  able  tn  attend 
the  trial;  <ir  that  any  other  special  clrcumstanceR  exist  whioh 
render  it  projier  that  he  be  examined  i«*  prescribed  in  this  article. 
taken  conditionally  to  lie  used  on  the  trial  of  such  action,  sabject 
to  the  provisions  of  this  article. 


(817.  AHIdBvH  o>  >pplleii*loa)  reqalremeiils  of. 

The  party  desiring  to  take  a  deimsitiou.  as  prescribed  in  the 
last  section,  must  present  to  the  court  in  the  distriA  in  which  the 
action  is    pending,  an  affidavit  showing: 

1.  The  tith'  and  nature  of  the  action.  The  name  and  residence 
of  thu  person  to  he  e\aiuiued.  That  the  testimoiiy  of  such  peraon 
is  material  and  necessary  tor  the  party  making  such  application 
or  for  the  prosecution  or  defense  of  such  action. 

2.  That  the  person  to  be  pxnmined  is  about  to  depart  from  the 
cily  of  New  York,  or  that  he  Is  ao  sick  or  infirm  as  to  nfCorii 
rensonable  grnnnd  to  believe  that  he  will  not  he  able  to  attenii 
the  trial,  or  that  any  other  special  circumstances  exist  whtrti 
render  it  proper  that  he  should  be  examined,  ns  prescribed  In  this 
chapter;  but  this  subdivision  does  not  apply  to  a  case  where  the 
person  to  be  examined  is  a  party  to  the  action,  except  in  the  case 

,  of  sickness  or  infirtnity. 

it.  If  the  party  songht  to  be  exnmined  is  n  corporation,  the 
aOlduTlt  shall  state  the  name  of  the  oWcers  or  directors  thereof. 
or  any  of  them  whose  testimony  is  necessary  and  material,  or 
the  hooks  and  papers  as  to  the  contents  of  whii^h  an  examination 
or  inspection  is  desired,  and  the  order  to  Jw  made  iu  respect 
thereto,  shall  direct  the  examination  of  such  persons  and  the 
production  of  such  books  and  papers, 

C.C.  I',,|872. 

I  218.  D^poallloB  by  coaaent. 

The  parties  to  an  oction  may  stlpnlate  in  writinK  thiit  an  order 
■pecified  in  sertiuo  two  hundred  and  sixteen  of  this  act  may  be 
granted,  in  which  case  an  aQjdavit.  as  required  by  the  preceding 
■ectloos  shall  not  be  neccflsnry.  But  this  aection  does  not  apply 
to  a  case  whore  the  person  to  be  t'samined  is  confined  iu  a'  piwon 
or  jail  within  the  state. 

C.  C.  F.,  i  8T». 
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[)  of  thiM  act.  may,  if  the  oppOKlng 
pnrly  or  his  repreRenfative  is  not  prefl^nt,  require  th«t  a  reaaon- 
ablo  uolicp  of  the  nppiicntion  be  giveu,  or  inoy  art  on  the  ai^lica- 
tlon  nt  ttip  time  of  suoh  preneDtation.  and  must  tfraat  an  order 
for  the  takiiiE  of  Ihp  (iepoaition.  it  satisfiod  of  the  truth  of  the 
matter  Htated  in  llie  afBdarit,  anil  niay  in  hia  dtBcretion  desigDale 
and  limit  the  particular  matters  on  which  the  eiaminatitia  is  to 
b*  randiiotcil.  The  older  may  require  that  the  esaminaticin  be 
condut^tert  before  the  conrt„pt  the  time  fixed,  ot  maj  pemiil  soch 
exuniDatton  to  he  condncteii  at  the  place  wliere  the  per»ioD  to  be 
examined  Ik  at  the  time  fixi'd  for  said  examination.  Where  the 
deposition  in  irnt  token  in  court,  the  order  way  permit  the  exnm' 
Ination  of  the  pcniiin  makinf;  the  rtcpocttion  to  proceed  after 
haTiDe  lipen  sworn  before  an  officer  BiitlioriHd  to  take  and  admin- 
ister oaths. 
C.  C.  P..  I  813. 

1 29tO.  PanlBbBivBt  lor  dlaobeylns  order)  witness  feea. 

Witnesses  fees,  as  provided  in  this  act.  for  attendance  npon  a 
(rial,  must  be  paid  or  tendered  when  the  order  is  served  upon  tha 
party  or  other  person  rennired  to  attend.  If  the  party  or  penrons 
tw  served  falls  to  obey  the  order  his  attendance  raay  be  compelled, 
and  he  may  be  punished  in  like  manner,  and  the  proceedinRs 
thereon  are  the  name,  as  if  he  tailed  to  obey  a  aubpoeils,  iaaned 
from  the  tnunleipal  court. 

C.  C.  p.,  I  ST*. 

1231.  Sprvlee   0(  ordPF. 

id  of  (he  affidavit  npon  which  il  was 

t  least  twn  days  before  the  time  lixed 

upon  the  attorney  for  each  party  to  the 
action,  in  iikc  manner  as  a  paper  in  the  action:  or  if  a  party  has 
not  apiienred  in  the  action  they  niuat  be  served  npon  him  as 
directed  by  the  order. 


tXta.  Adjourn nent  ol  esantlnatloa. 

The  eonrt  may  up<)n  good  cause  shown  adjourn  the  time  for 
tnkiDR  said  examination  within  the  limitations  and  provisions  of 
this  act  applying  to  adjournmcuts. 
INew.] 

|Zit3>  Pnrly  conflned  In  vrlaon. 

Where  the  party  or  other  parson  to  be  examined  is  confined  in 
a  prison  or  jail  within  the  state,  under  sentence  for  a  misde- 
meanor or  felony,  that  fact  must  be  stated  in  the  affidavit,  and 
,  his  deposition  may  be  taken  as  prescribed  in  the  foreg/)lnB  sectiona 
as  if  he  was  not  so  confined,  except  thot  in  snch  a  case  the 
ffrantiuK  or  rcfusinc  the  order  is  always  in  the  discretion  ot  the 
conrt.  The  order  must  require  the  prnduclion  of  the  prisoner  by 
the  person  in  chsrge  of  Ihe  prison  or  jail,  at  the  prison  or  jail,  but 
it  may  prescribe  snch  refnilationa  and  restrictione  with  respect 
thereto  as  the  court  deems  proper. 
c.  0.  p.,isn. 
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1234.  Rnlea  for  eHmlafttloat  n»BB«r  of  lBkl«at  Bad  V«- 
tajrolDC  4cpoaltloai  refassl  ot  penaon  examined  i«  aaawcr. 

The  deposition,  shall  be  in  the  form  of  qnpHtion  and  answer, 
and  wben  poniple(»j  must  be  carefully  read  to  and  subscribed  by 
the  peraoQ  examined;  and  irithin  three  dajs  thereafter,  unless 
sooner  required  by  the  order,  muBf  i:*  (11^  in  the  office  of  the 
rlerii  of  the  district  in  which  the  action  is  nendinK.  together  with 
the  stipulation  or  the  atBdavit  on  which  the  order  was  granted; 
iind  proof  of  the  Berrice  of  the  order  and  or  the  affldarit.  If 
upon  an  examination,  the  person  examined  refuses  to  anawec 
that  fact  must  he  reported  to  the  CQnrt.  which  must  detemtne 
whether  the   question   was   leleTant   and   the   witness   baond   to 


trin!  of  the  action,  if  it  be  satisfactorily  proved  thai  the  wilties  . 
is  dPHd  or  is  unable  to  personally  attend  by  reason  of  his  Insanity, 
sicknesn  or  other  infirmity,  or  that  he  is  confined  in  n  prison  or 
Jail,  or  that  he  has  been  and  la  absent  from  the  city  of  New  York. 
HO  that  his  attendance  could  not,  with  reaaonable  diligence  be 
compelled   by   nubpoena. 

C,  C,  P.,  (1881,  882. 

1 220.  Bfleet  ot  dcpoattl**. 

The  deposition,  so  rend  in  evidenc<>  has  th<>  name  effect,  and  no 
other,  as  the  oral  testimony  of  the  witness  would  have;  and  an 
objection  to  the  competency  or  credibility  ot  the  witness,  or  to 
the  relevancy  or  substantial  competency  of  a  qnestkin  put  to  him, 
or  of  an  answer  uiven  by  him.  may  be  made  as  if  the  witneas 
was  then  personally  examined  and  without  being  noted  upon  the 
deposition. 
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Trial;  trial  Jnron. 

Trim  br  Jurr;  ar.u.-im(' ibe  Jury. 
Court  mmr  difpcl  (rliirbr  lurj-;  when. 


24S.  Snlmiiacnt  proceedlBJ"  reBoUted. 

ias».  lBn«  of  taol  and  l«v*t  indsuent  .within  what  time 
to  be  rendered. 

I'pon  fbe  issup  ot  Tart  Joined,  it  a  inry  trial  be  not  deinanile<l, 
nfl  rpQutred  by  this  aet,  tiic  court  must  hear  the  prideoce,  and 
deeiile  all  questionB  of  fact  and  law,  and  render  judgment  aecord- 
ingly  wiCbin  fourteen  days  from  the  time  the  same  is  submitted 
fur  that  purpose,  except  when  the  defendant  ia  under  arrest,  and 
hns  not  givpa  seenrity  for  his  appearanoe;  in  such  case  tlie  court 
Bhall  render  jadtrnient  immediately  after  the  close  of  the  trial, 
and  PTwpt  where  further  time  is  given  by  the  consent  ot  partiea 
or  tbi'ir  attorneyR.  All  Issues  of  law  shall  be  heard  and  decided 
by  the  court,  without  a  jury. 

1.  18S2.  eh.  410,  i  1384. 

1331.  Trlnl  by  Jnrrt  drawing  the  ]nr)'. 

At  any  time  when  an  issue  of  fact  is  joined,  either  party  may 
demand  n  trial  by  jnry,  and  nnless  so  denuiuded  at  the  joining  ot 
i=BHe.  n  jury  trial  is  waived.  The  party  denianilinK  a  trial  by 
jury  shall  forthwith  pay  to  the  clerk,  the  sum  of  four  dollars  and 
fifty  cents.  In  default  of  which  payment  the  court  shall  proceed 
us  if  no  demand  for  trial  by  jury  had  been  made.  When  a  jury 
trial  is  (leiuanded,  the  trial  of  the  case  may  be  adjourned  within 
the  limitations  prorlded  in  this  act.  until  the  time  Gicd  for  the 
return  of  the  jury.  The  clerk  in  each  action  or  special  ptoceedinK. 
in  which  a  jury  trial  is  to  be  had,  must  pnbiicly  draw  twelve 
persons  from  the  undrawn  jnry  box.  and  deliver  the  Hat  thereof 
to  a  marshal,  or  to  o  person  deputed  by  the  court  for  that  pur- 
pose, with  a  written  or  printed  notice,  directed  to  each  person 
named  in  the  list,  requiring  him  to  attend  as  directed  as  a  juror, 
at  a  time  specified  therein,  out  of  which  number  six  of  the  persons 
attending  shall  be  drawn  to  try  the  cause,  provided  that  number 
appear. 
C.  C.  P..  I  saw,  U  1SS2.  cb.  410,  t  l^li- 

|S32.  Coart  mar  direct  trial  hy  Jnrrt  ^hen. 

When  on  issue  of  fact  has  been  joined  in  an  action  or  special 
proceeding,  and  a  trial  by  jury  has  not  been  demanded,  the  court 
may,  in  its  discretion,  at  any  staee  of  the  action  or  proceeding, 
direct  that  a  trial  thereof  he  bad  by  jury,  and  a  trial  by  jury 
shall  thereupon  be  had  in  the  same  manner  as  though  either  ol 
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Ibe  partitas  had  dc^niaaded  it.  Had  the  miirt  nhall  reqaire  Ihp  fpea 
for  the  jarore  and  Tor  Bummonixiz  Hiem,  to  be  piid  by  i^intlff 
and  taxed  as  part  of  the  coats.  If  after  a  trial  shall  have  been 
had  before  the  court,  nithoat  a  Jury,  the  judge  ^all,  within 
foiirteeu  days  after  the  siibmissioii  of  the  caae  or  proceediii»c< 
certify  that  the  evidenee  1b  of  Hiich  a  eonflictinB  natore  that  be 
has  bei-n  unable  to  determine  the  issoe  ol  fact,  and  that  he  deems 
ft  proper  that  the  eame  should  be  tried  by  iury.  be  may,  by  order 
set  tbe  game  down  for  trial  by  a  jury  for  a  day  not  more  than 
eJKbt  days  from  the  time  of  the  making  of  tbe  order,  and  there- 
upon the  action  or  proceeding  shall  be  continued  in  eouH,  and 
tried  by  jury  as  hereinBEfore  provided  In  the  ease  where  a  trial 
by  jury  is  ordered  by  the  court  before  tbe  triol. 
U  1SS£,  rb.  4ia,  |  I3T2. 

1233.  Trial  Jaro»|  list  silo  be  toTBtakcd  clerk  of  sack 
aiatrlel. 

A  list  of  trial  jurttfB  for  eaclt  district  of  tbe  municipal  conrt  of 
the  city  of  New  York,  must  be  selected  by  the  cOTiwnianioDer  of 
jnrorH  or  other  officer  whose  dutji  it  is  by  law  to  B«lect  jumrs  in 
each  of  the  counties  included  wifliin  New  York  citj.  and  itmst 
be  selected  for  each  of  said  districtH  by  said  officer  in  whose 
eounty  the  said  district  is  situated,  and  must  consist  of  two 
hundred  jurors  for  each  district.  Each  Juror  so  selected  shall  be 
exempt  from  Jury  duty  in  every  other  court.  A  person  ahaU  not 
be  placed  npnn  such  a  list  who  does  not  reiudc.  or  have  a  place- 
where  he  re^ulnrly  trnnsaeta  his  business  in  person,  within  the 
district  for  which  he  is  selected.  The  said  commissioner  of  juror? 
or  other  officer  shall  on  or  before  the  first  Uonday  in  September 
in  each  and  every  year,  furnlnh  the  clerk  of  the  court  in 
each  (if  the  districts  of  said  court  within  tbe  county  tor  whieb 
said  commissioner  or  other  officer  acts,  with  a  list  of  the  names, 
residence  and  occupation,  of  the  persons  liable  to  do  jury  duty, 
and  who  are  borne  upon  snid  list.  The  clerk  of  the  court  who 
shall  receive  such  jury  list,  must  write  on  a  slip  of  paper  the 
name  of  each  of  the  persons  so  furnished,  and  place  the  same  in 
a  box,  to  l>e  i-alled  the  uudrawn  jury  box.  The  Jndjte  presidinj; 
in  each  district  of  unld  court  mny  impose  a  fine  of  twenty-five 
dollars  upon  each  person  duly  drawn  and  notified  to  attend  the 
court  as  n  trial  Juror,  who  fails  t.o  attend  as  required  by  the 
notice.  The  clerk  of  tTie  court  must,  within  ten  days  thereafter, 
trausmtt  to  the  commissioner  of  jurors  or  other  officer,  n  certifi- 
ed to  nhowinE  that  the  fine  has  been  so  imposed,  and  stating  how 
the  notice  to  ottend  wns  Bcrved  upon  the  delinquent,  in  order 
thnt  the  same  proceedings  may  be  bad,  as  in  the  case  of  a  delin- 
micnt  Jnror  in  a  court  of  record.  A  clerk  who  violates  this 
section  forfeits  one  hundred  and  fifty  dollars  for. each  offence. 

L.  1S82,  rh.  410.  I  13T1. 

(3104.  Jiirr  of  tirplTei  whea, 

lu  an  action  where  the  damages,  or  the  value  of  tbe  chattels  as 
claimed  in  the  complaint,  exceed  one  hundred  dollars,  it  at  the 
time  of  joining  nn  <HHue  of  fact  the  defendant  demand  a  trial  ^ 
a  jury  of  twelve  men.  the  court  shall  order  a  jury  of  twelve  to 
be  summoned  to  try  the  issues.  In  such  case  the  clerk  aball  draw 
the  nnnjPB  of  twenty-four  persons  who  shall  be  summoned  In 
the  same  manner  as  in  other  cases  required  by  law,  and  twolTa 
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IXSB.  Bow  Jarr  aanMaBCdi  a«tlec. 

Tht  nfflcer  or  the  person  deputed,  an  provided  ia  se<^tioD  two 
hnudred  nnd  niit<«n  of  this  hoI.  must  thereupon  im media tely 
summon  eaib  p«rijon  naniM  iu  titv  list,  by  fiiviog  him  the  Bum  of 
twenty-fire  eents  and  the  notU'e  mentioned  Iu  tbe  last  aectton 
bnt  one,  persnually,  or  hy  leaving:  it  at  bis  place  of  residence  or 
buxlDPeui.  with  some  peraoo  o(  suitable  age  and  discretion,  and 
must  return  the  list  to  tbe  court,  at  its  oi>eninf[,  on  tbe  day  for 
which  tbe  jury  was  drawn,  spec^fyins  tlie  pertioiw  sumiuoned. 
nnd  the  manner  in  which  eacli  was  notified. 

L.  1882.  cb.  410,  I  1914, 
lasa  TKleamen. 

If  a  mifflcient  number  Of  competent  and  indifferent  jurors  do 
not  nttcad.  tbe  court  mu8t  dire<-t  to  1>p  summoned  from  the 
vicinity.  siifflcicnC  to  complete  the  jury,  by  a  maruhal  or  a  person 
deputed  for  that  purpose. 


I  aar.  Balloti    of  from  ramuOBed   bat   aot  tlrawB. 

The  ballotH  ctmtnining  tlie  names  of  the  jurors  iuuiiuoned  nnd 
not  drawn,  mnst  be  returned  by  the  clerk  to  the  uadrawn  Jury 
'  box,  to  be  drawn  as  in  the  first  instance.  The  ballots  contaioiuK 
the  names  ot  the  jurors  who  served,  must  be  placed  in  a  box  to 
be  called  the  drawn  jury  bos,  until  all  the  other  names  have 
been  drawn  therefrom,  and,  as  often  as  that  happens,  the  whole 
nninlicr  must  be  retunied  to  the  undrawn  jury  box,  as  in  the 
Brst  instance, 

t  XtS,  Adfownventa  utter  rrtnm  ot  Jdft. 

No  adjnurnmentR  onn  tie  itranted  after  the  return  of  tbe  jury 
nnle*^  the  party  rcqnirintc  the  panic  in  addition  to  the  other  con- 
dition!) tnipo<<ed  upon  him,  deposit  with  the  clerk  the  sum  of  four 
dollars  and  fifty  cents  or  nine  dollars  as  the  case  may  be,  hut  no 
jury  foe  or  sum  for  stimmoning  of  jurors  may  be  included  as  part 
of  the  costs  in  the  -judgment,  other  than  the  sum  originslly  paid. 


|3»9.  Verdled  re^alsltes. 

Except  as  otherwise  provided  in  this  act.  the  verdict  of  Ihe 
jury  must  lie  general  for  the  plnintifT  for  a  speeifif  euiu.  or  for 
the  defendant,  or  where  there  ia  a  counterclaim  or  set-off  proved 
for  the  defendant  in  a  specified  sum.  but  where  there  are  several 
plaintilTs  or  dpfendnnlB.  the  verdict  may  be  for  or  against  one  or 
more  of  them,  within  the  limitations  uud  itrovisions  of  this  act. 
ond  the  Jndhrment  must  tie  entered  thereon  immediately  after  the 
rendering  of  the  verdict. 
L.  18S2,  cb.  410,  {  1380. 
I  240.  Conduct  at  trial. 

On  the  trial  of  all  causes  In  the  municipal  court,  the  mode  of 
Gondsctlue  the  trial,  the  rules  of  evidence,  tbe  examinatiun  and 
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the  sw^'flriug  of  the  jury,  ahnll  b«  the  same  as  pTcrail  Tn  courts 

New.    S»  L.  lesa,  cb.  «I0,  I  1381, 

1 3M1.  SDbmlsal«>  «f  a  eo«tvove«>r  upon   t»rtm  m£imtttKt. 

When  an  nction  or  Hummarf  proceeding  has  been  eommenceil 
arenrilinK  to  the  provfsIonB  o(  tnia  act,  upon  ita  being  reai-hed 
for  trial,  the  partfeB,  beinK  ot  full  age,  may  agree  upon  a  atatp- 
ment  i>l  the  fartH  upon  which  the  controvi-rsy  depends  and  niay 
prpi^nt  a  written  snbnilsHion  thereof  to  thp  court.  Siiph  Htaty- 
nn-nt  must  be  aecompanipd  with  the  nffldarlt  of  one  or  more  of 
the  parlipH  In  the  effect  that  the  controyerBy  is  real  and  that 
the  siibntlssion  Ib  made  in  good  faith,  for  the  purpose  of  detei' 
r>ii>iiig  the  riehts  of  the  parties. 

C.  C.  p..  1 12T0. 

I24Z.  PBpera  to  b«  micd. 

8iirh  statement,  Rubmixsion  and  affldaTit  must  b«  filed  In  the 
pIBve  of  the  clerk  of  tlie  court  in  the  district  in  which  the  action 
was  comnien'W.  The  filing  is  a  presentiitioo  of  the  sulimisiiion. 
and  each  provision  of  this  act  relating  lo  an  action  or  summary 
proreedinfc,  or  the  coatn  therein,  applien  to  the  subHequcnt  pro- 
ceedings except  BH  otherwise  prescribed  in  the  nest  section. 

C.  C.  P.,  1 1280. 

1 34S.  SBbarqavx   »roe»»dliiKB   pesolateJ. 

An  order  of  arrent,  warrant  of  attaehmcnt.  writ  of  replevin  or 
exi'Ciition  against  the  person,  eannot  be  granted  in  such  on  oction. 
The  action  mu.'it  be  tried  by  the  court  upon  the  statement'  alone 
nnd  the  statement,  submission,  affidavit  and  the  judgment  ren- 
dered, and  any  order  or  papers  necessarily  affecting  the  judgmeut 
cimstitute  the  judgment  record.  If  the  statement  of  facts  is  not 
R'.ifncient  to  enable  the  court  lo  reader  jndgment.  bq  order  rnunt 
be  made  dismissing  the  submission  without  costs  to  either  party. 
unle<)>  the  court  permit  the  parties,  or,  in  a  proper  case,  their 
representntlTc,  to  Rle  an  additional  statement,  which  it  miir  do 
in  its  discretion,  without  prejudice  to  the  original  statement. 

c.  C.P.,il2«l. 
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TITLE  VII. 
JudgDMst  and  execnttoiu. 

llfle  1.  Jadgmnti. 

3.    BlMDlloD*. 

ARTICLE  FIRST. 

Jwlgment*. 

r.  248,  Non-Sdit;  rbcn  imtbarlti'il. 

240.  JnilKIqi'Ut  of  dtamlsesl  on  ou-rUt-,  Bhi'n. 
m).  Judgmi'Dt  irbpn  sum  rirwcts  Jurladlcilun. 
3S1.  Jodfrmrnl  wlii're  drd'ndKiit  llihlv  to  nrrmt. 


1048.  II«D-«ilti  whFB  nattaorlBTd. 

JiidBmcnt  Ibnt  the  setion  be  ilismiHSod  with  costs,  without 
prejnrtioe  to  a  now  apfion,  shnll  he  renilprod  in  the  following  efii«^: 

1.  Wbpi*  the  plninfift  voluntarily  disoontiniipa  the  action  l»forp 
it  in  flnslly  Riihmitleit. 

2.  When  he  falln  to  appear  at  tho  tinie  speeified  in  the  summons 
or  tipiin  ndjournment. 

3.  When  it  ia  objeeted  at  the  trial,  and  npppara  by  the  cvideni^e 
lliat  the  eonrt  baa  not  jiirifldii'tlon.  tint  if  the  objection  be  taken 
and  overrulpii,  [t  in  cause  only  of  reversal  on  appeal,  and  does 
not  otherwise  invatidnte  the  jnilsmRnt:  if  not  tntten  nt  the  trinl  it 
in  waived,  and  the  eimrt  will  be  deemed  to  have  jurisdiction. 

4.  Where  Ihe  plaintiff  does  not  prove  his  cause  of  action. 
L.  1SM3,  i^b.  II D.  1 1362. 

|34B.  JndnmeDt   of  dlamlmuil  on  merltai  ivlfen. 
Jndinuent'fhat  the  nction  lie  dismiKsed  ou  the  nieriis  with  copts 
may  be  rendered  in  the  fotiowiuK  eases: 

1.  Where,  at  the  close  of  the  whole  case,  the  court  is  of  the 
opinion  that  the  plnintiCF  is  not  entitled  to  recover  as  a  matter 
oC  law. 

2.  Where  the  court  snatalns  a  demurrer,  nnd  no  leave  to  plead 
over  is  granted,  ns  provided  in  this  act. 

[New.] 

liCBO.  Jadsmrnt   vrben   Biiiia    eTcredii   Jniladlctlou. 

Where  the  amount  found  duo  to  either  party  eiceeds  the  sum 
for  which  the  court  is  authorised  to  enter  judgment,  swh  party 
mar  remit  the  excess  and  judgment  may  be  entered  for  the 

L.  ISBZ.  ch.  410,  I  13S5. 

I  2B1.  JailKntent  irhere  detendnnt  liable  to  arreit. 

When  a  judRment  is  rendered  in  a  case  where  the  defendant  is 
subject  to  arrest  and  inipriBoumeut  thereon,  it  must  be  so  stated 
in  the  judRinent  nud  entered  in  the  docket.  The  clerk  of  the 
court  in  the  district  in  which  such  n  judRment  is  entered,  must 
in  any  transcript  issued  by  him.  as  prescribed  in  this  act,  insert 
the  words  "  defendant  liable  to  cjtetution  against  his  person " 
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msa.  C*Br«  may  direct  ▼erdlet)  irhca. 

On  Ihe  trial  of  aii  iiwue  of  fact,  hefon-  ih«  (yiart  and  a  jnry. 
the  <T>uH  way.  In  r  proper  pase,  ilirert  thnt  the  jury  render  a 
verdict  a  a  (ollows: 

1.  Ill  fflvor  or  the  nluintlff  nr  petitioner. 

2.  In  favor  of  tlie  defendant,  respondent,  tenant,  under-tenant, 
BKslirnee.  receiver.  9i)iiRtli!r  or  jterBun  hfildinR  over. 

■t.  Where  the  damsKea  bit  liqnidated.  in  favor  of  the  pUintiff, 
for  n  apeeiHed  fiiim, 

4.  ■n'here  the  defendant  has  interposed  a  ronuterelaiui,  and  the 
daninces  are  liquidated.  In  favor  of  the  defendant  for  a  epecitied 

fi.  Where  the  plaintiff  baa  proved  h1n  <'aBe.  but  the  daninpes  an- 
uneertnln,  Iliat  the  Jnry  render  a  verdict  Id  favor  of  the  plaintiff 
and  determine  the  a  mount. 

<l.  Where  the  defendant  haR  interposed  a  couuterclairo  and 
proved  hia  caae,  «nd  (he  damages  are  uncertain,  that  tbt-  jnry  find 
a  verdict  in  favor  of  the  defendant  nod  determine  the  amonnt. 

|3U>  Coarf  aay  opea  d^fanlt. 

The  rourt.  in  a  dlftriel  in  which  a  default  U  taken.  In  an  aetiou 
or  summary  proceeding,  may  at  an.v  time,  upon  motion  made  upon 
Burh  notiee  as  the  court  may  direct,  opi'n  auch  default,  and  set 
aside,  vacate  or  modif.v  any  judsment  or  final  order  entered 
thereon,  and  net  the  action  or  proceeding  down  for  pleadlup. 
hearinje  or  trial,  ae  the  ca^e  toay  require,  upon  such  terma  and 
couditioDB  an  the  court  may  deem  proper. 
L,  1882,  en.  UO.  1 139T. 

1 254.  MotloD  to  let  aalde  vprdlvt  or  Tacat«  or  amead 
Jadtrmeat. 

A.  motion  to  ^et  aaide  the  verdict  of  n  jnry,  and  vacate,  amend 
or  modify  a  jiidgmetit  rendered  thereon,  or  to  Vacate,  amend  or 
modify  any  Judgment  rendered  upon  a  trial,  by  the  court,  without 
a  jur.v.  may  be  made  upon  the  exceptiona  taken  at  the  trial,  or 
because  the  verdict  is  (or  excessive  or  inwutaeient  damagee.  or 
otherwiBe  contrary  to  the  evidence,  or  contrary  to  law,  provideil 
said  motion  U  made  at  the  clone  of  the  trial  or  within  Me  dayw 
from  the  time  the  judsmeut  wna  rendered  and  In  the  latter  caae 
Bl  least  two  days  notice  of  said  motion  is  given,  to  the  opposins 
attorney,  or  party  if  there  be  no  attorney  of  record.  The  jndfte 
who  presided  at  the  trial  may  make  an  order  getting  aside  the 
verdict  or  amending,  modifying  or  vacating  ttio  judgment  and 
awarding  a  new  trial,  and  KPlling  the  cause  down  (or  trial  lor  a 
time  to  he  specifieil  In  the  order,  as  the  case  may  require. 
L.  1»82.  cb.  410,  I  13CT. 

tsnS.  Mew  trial)  fraud  vr  newlr  dlacovered  CTldeace. 

The  court  may  also  in  a  proper  case,  grant  or  deny  ■  oiotioD 
tor  a  new  trial  on  the  ground  of  fraud  or  newly  discoTered  ert- 
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a  appeal  Khali  lie  aa  from  a  Judgment 


The  c ._ ,  _.     „ 

oiieDiuR  nny  defanit,  or  THcnting.  aniendtoK,  modifying  or  Betting 
(tRidf  any  juilinnent  uKaimit  any  party  to  tne  action  an  in  its  diH- 
cri'tioii  shall  he  junt  and  proper.  It  may  as  a  <.'ondiliou  tot  opeu- 
iufc  aiiy  dpfniilt,  or  vaenting.  ameuding,  modifying  or  setting' 
■Hidf  BU7  jiidgiuent.  order  any  defendanf  in  default'  ti>  deposit 
the  amount  of  the  judgment  with  the  clerk  of  the  court  or  to 
fcive  an  undertaking  with  BUfDc'lent  surotiea  to  the  effect  that 
snoh  dpfpuilant  will  not  nell.  asRign.  or  transfer  any  of  bis  prop- 
erty with  intent  to  hinder,  delay  or  defraud  the  plaintiff  In  thr 
colieetion  of  his  elaim  or  demand,  if  the  plaintiff  atiall  prevail  on 
the  trial  of  such  action,  and  that  such  defendant  or  his  sureties 
will  pay  the  amount  of  any  judgmeut  rei'overed  against  such 
defendant  in  such  action. 
L.  18R2.  'h.  4in,  I  nitT. 

I2ST.  Avpaal  tvoB  order. 

An  apjvpal  Khali  lie  from  an  order  granting  or  dniying  a  motion, 
made  as  proTidei)  In  the  last  four  sections:  aa  from  a  judgment; 
pseept,  that  no  appeal  shall  lie  in  the  first  instance  from  an  order 
opening  a  default  and  vacating  a  judgment  entered  thereon. 
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ARTICLE  SECOND. 

Execution, 
ed. 
t.  bow  to  iMuo;  JinlKmi'iI  o(  «dpriiioc  coort;  wIkb  docketrd. 

•FTt;  bunnd  tor  im  ji'an  bj  ■  judgment  Ibiu  doctflfd. 

■.  and  sBori  of,   nEilnat  di^fendinls  Jolnilf  iBdcbtfd  nh™ 


KTO.  Judirmi'nt  agilnit  minhia. 

213.  BemoTal  ot  necatlaa. 

are!  Arwit'Siid  Ml*'"  pro^'f^  tll^trf. 
are,  Munbil;  nltaii  lliblf  to  I'li^'Ullon. 
an.  Briuin  of  eiccutlau  ud  Hilafacilon  of  iDdcntoDt. 

t  SflO.  Bom  Iwaaed. 

An  px^ciifion  mny  be  iiwiKHl  on  a  iuil|>mpnt  of  the  mnnicipnl 
pnurt  M  the  option  of  thp  jiiiiBment  ciwlitor,  either  by  the  connty 
i-lprk  directed  to  the  sheriff  an  prescrllwd  by  Ibw,  after  the  filing 
(if  a  trouHirtpt  of  judinnent,  an  provided  In  the  next  eeetion,  or  b,v 
the  elerk  of  the  munici|>al  roiirt  in  the  diRtriet  iu  which  the  judg- 
ment wna  entered,  n-irhin  six  j-enrs  thereafter,  directwi  to  a  mar- 
nhnl.  But  no  eieeution  Bhall  Isime  out  of  the  nnnicrpal  court 
after  a  traiiRcript  has  be«n  iwtnedi  nod  no  transcript  fdiall  be 
isHue^l  while  an  exei:utiou  of  the  munieipBl  court  remains  unre- 
turned,  except  a  transcript  Khowiiig  tbat  a  judgment  has  been 
vacated,  set  aside  or  uiodllied. 


The  clerk  of  the  court  in  the  district  in  nhlcb  a  judfnnent  Id 
rendered  ninst,  upon  the  npplication  of  the  party  in  wbose  favor 
the  jud^netit  was  reudered,  deliver  to  him  a  transcript  of  tlie 
Jiidsnieut.  exci>pt  ns  provided  in  the  last  aectton.  The  count; 
clerk  of  the  cuuuty  in  which  the  judement  was  rendered,  munt. 
iijiou  the  presentation  of  the  transcript  nud  payment  of  the  fees 
thercfur,  indorse  thereuium  the  date  of  itB  receipt,  file  it  In  his 
'iltli'e.  and  docket  the  iiidKment,  as  of  the  time  of  the  receipt  of 
the  tranRcript.  in  a  book  kept  by  him  for  that  purpoae,  as  pre- 
scribed by  law,  and  if  the  judgment  be  one  which  is  rendered  for 
the  ri'cnvi'ry  of  a  chattel  which  has  been  delivered  to  the  unsuc- 
cessful party,  or  for  the  value  thereof,  must  also  enter  in  tb« 
docket  the  particulars  of  tlie  judEmeut  as  stated  in  the  transcript. 
Thenceforth  the  judcment  Is  deemed  a  judgment  of  the  eupreme 
court  and  may  be  enforced  accordingly.  But  nothing  in  thia  sec- 
tion shall  be  construed  to  prevent  the  municipal  court  from  vacat- 
ing, setting  aside  or  modifying  the  judgment  si  hereiBbefora 
pryvideil. 

L.  16S2,  eta.  410, 1 13&2. 
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i  282.  n^hen    aatliitactlon    of   ladgaxKOt    presnaied. 

A.  final  jadgtuent  fur  a  sum  ot  moiief.  or  UirectiDg  the  payment 
of  a  Bum  of  moDey,  heretofore  or  hereafter  render^,  and  docketed 
ill  the  office  o(  a  couuty  clerk  ae  prescribed  in  this  article,  la  pre- 
Bumed  to  be  paid  and  sntiaGed  after  the  esplratio'n  of  twenty 
years  from  the  time,  when  the  party  recoveriiiK  it  was  first 
entilled  to  a  mandate  to  enforce  it.  This  presuniptiou  la  couflit- 
Nive,  eu'ept  as  againat  a  person  who,  within  twenty  yenra  from 
Ihat  tinie,  maliett  a  payment  or  acknowledges  an  indebtednesH  of 
some  part  of  tlie  amount  recoTered  by  the  judgment  or  decree, 
or  his  lieir  or  perwuai  representative,  or  a  person  whom  he  other- 
wise reprexentB.  Siicb  an  acknowledgment  must  be  in  writing, 
and  signed  by  the  person  to  be  chained  thereby. 
C.  C.  p.,  1 3T«. 

I  IMS.  Real  i>rop«rlr  bonsd  for  (en  yearn  br  a  Jadinnent 
thu   docketed. 

Except  an  otherwise  uncciaily  prescribed  by  law,  a  judgment, 
hereinafter  rendered,  which  is  docketed  in  a  county  clerk's  office, 
an  preKcHbed  in  this  article  where  it  is  for  the  sum  of  twenty- 
five  dnllars  or  more,  binds,  and  is  a  charge  upon,  for  ten  ycarti 
after  filing  the  judgment  roll,  and  no  longer,  the  real  property 
and  chattels  real,  in  that  county,  which  the  judgment  debtor  ban. 
at  the  time  of  so  docketing  it,  or  which  he  acquires  at  any  time 
afterwards,  and  within  ten  years. 


{St04.  JadKUont,  and  effect  ot,  affBlDBt  defendaats  iolatlr    ' 
Indebted  n'bea  alt  ore  not  serTcd. 

In  an  action,  wherein  the  complaint  demands  judgment  for  a 
sum  ot  money  against  two  or  more  defendants,  alleged  to  be 
jointly  indebted  npou  contract,  if  the  summons  is  uerred  upon 
one  or  more,  but  not  all  of  the  defendants,  the  plaintiff  may  pro- 
ceed against  the  defendant  or  defendants,  upon  whom  it  is  served 
unless  the  court  otherwise  directs:  and.  if  he  recovers  final  judg- 
ment, it  may  be  taken  against  all  the  defendants  thus  jointly 
indebted.  Such  a  judgment  is  conclusive  evidence  of  the  liability 
of  each  defendant  upon  whom  the  summons  was  personally 
served  or  who  appeared  in  the  action,  and  as  agaioKt  ft  defendant 
not  anmmoned,  it  is  evidence  only  ot  the  extent  of  the  plaintiff's 
demand,  after  the  liability  of  that  defendant  baa  been  established, 
by  other  evidence, 

O.  C.  p.,  H  1932. 1033:  I~  1883,  ch.  «10,  H  !'•«",  13M. 

|2an.  Execntlont   Indaraenient  tbereapon. 

An  execution  or  a  transcript  issued  upon  such  n  jndgment.  as 
prescribed  in  the  foregoing  section,  must  be  issued,  in  form, 
against  all  the  defendants;  and  the  clerk  of  the  court  in  the  dis- 
trict where  such  judgment  is  entered,  must  indorse  thereupon  the 
name  of  each  defendant  who  was  not  summoned.  If  the  execu- 
tion he  issued  to  the  sheriff  upon  ft  judgment  docketed  in  the 
office  of  the  county  clerk  there  must  be  indorsed  thereupon  a 
direction  to  the  sheriff,  containing  the  name  of  each  detendaiit 
who  was  not  summoned,  and  restricting  the  enforcement  ot  the 
execution,  as  prescribed  in  the  next  section. 

C.  C.  F.,  I  irai. 

1888  ,-  . 
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ISSe.   Haw   collected. 

An  execution  Hgalnst  the  person,  issued  upon  a  jadgment,  ax 
presrribfd  in  He<?tiun  2<t4  ol  tliiB  airt,  Hhall  not  be  enforced  against 
the  person  of  a  defeudant.  whoae  name  ii  indorsed  thereupon,  aa 
not  Hanimooed,  as  prescribed  io  the  foregoing  section.  Ad  exe- 
cution against  property,  Isnaed  upon  H<ii.'b  a  judfcmeut.  shall  not 
be  levied  upon  the  nole  property  of  a  defendant  not  mimmoned; 
hot  It  may  bp  poUprted  out  of  personal  property,  ovaed  by  him, 
Jnintiy  with  the  other  defendants,  who  were  smnmoned.  or  with 
any  of  them;  and  out  oC  the  real  and  perBonnl  propMly  of  the 
Utter,  or  u>y  of  them, 

C.  C.  P..  I  IMG. 

|MT.  JndKnent  kow  docketed)  eSeet  of  JocImUbv. 

Where  a  jndfctnent  has  been  taken,  as  preacribcd  in  BffHoa 
two  tuiudred  and  sixty-four  of  this  act.  th«  clerk  of  the  court  In 
the  diatri<'t  In  which  the  judtcnient  is  entered,  must  wrMe  wpoa 
his  docket,  and  the  eoiinty  clerk  with  whom  a  transcript  ia  filed, 
an  proTiiled  in  this  act,  ninut  write  upon  his  dochet.  opposite  at 
under  the  nanie  of  eAch  defcnilant,  upon  whom  the  aummiHiB 
WHS  not  serve*),  the  worda  "  not  summoped."  The  judgment  doe* 
not,  by  virtue  of  ita  tieiiig  ilcicketed,  bind  any  real  property,  or 
chattel  real,  owtied  by  such  a  defendant.  But  Ihis  section  does 
not  affect  the  plaintiff's  right  of  Hctlou,  .to  charge  the  Judgment 
upon  aiiy  real  property. 

I  208.  Aptlon  airalniit  JoI>t  defttora. 

After  the  recOTcry  of  a  judgment  ngaintit  joint  debtors,  ns  pre- 
scribed in  section  two  hundred  nnd  siTty-four  of  this  act,  an 
action  may  he  mnintainod  by  the  judgment  creditor,  aicalnst  one 
or  more  of  the  defendants  who  were  not  summoned  in  the  original 
a<4ion.  to  ppocnre  a  Judgment  charging  his  or  their  property  with 
the  sum-  remaining  tmpald  upon  the  original  jtidgment. 
c.  r.  p.,|iM7, 

1 208.  Ooclcetlnv   Jndarineiit   In    another    eotrntr. 

The  county  clerk  with  whom  a  transcript  la  filed,  aa  prescribed 
in  this  act,  must  furnish  to  any  persim  applying  therefor."  and 
paylnf"  the  fees  allowed  by  law,  one  or  more  transcripts  Of  the 
(Jocket  of  the  judgment,  attested  hy  his  signature.  A  county 
clerk  to  whom  such  a  trnnscript  la  presented,  must,  npon  pay- 
ment of  the  fees  therefor,  Immediately  file  It,  mnd  docket  the 
Jnditment  in  the  appropriate  docket-book  kept  in  his  office,  tn  like 
mnnner  ns  the  judgment  was  docketed  by  the  first  county  clerk. 
The  jiiilgnient,  when  docketed,  an  prescribed  in  this  section,  has 
the  like  effect,  with  respect  to  the  enforcement  thereof,  or  any 
procecdinics  thereunder,  or  by  virtne  thereof,  in  the  county  where 
It  was  so  docketed,  as  it  has  in  the  county  in  which  It  was  dock- 
eted upon  the  transcript  from  the  municipal  court. 
U  1SB2,  eb.  lie,  I  ISKl. 

%  a70.  Jndvment  Bcnlnat  uarakBI. 

Whenever  any  judgment  shall  be  rendered  aftainst  any  dty 
marshal  or  his  Buretiex.  in  any  district  of  the  municipal  court,  a 
transcript    thereof   shall   be   filed   with   the   coooty   derk   in   thn- 


MUNICIPAL  COURT  ACT. 

and  from  the  filing  of  such  trunapript  aoch  judgment  shall  lie 
deemed  to  be  a  judgment  of  the  supreme  court  aod  shall  be 
enforced  In  the  same  manner  na  otber  judgments  of  that  cMturt. 
And  no  execution  on  such  juilEiuent  shall  issne  to  anr  other  offi- 
cer, than  the  sheriff,  and  all  such  eiecutiona  must  be  made 
returnable  to  the  county  clerk. 
L.  ima.  rh.  410.  1 130S. 

I  271.  KxecntlOBi  FetioliiltrB. 

The  e:^ecutiou,  when  i><sued  out  of  the  municipal  court,  must 
be  directed  to  a  marshal,  aubacribcd  bf  the  clerk  of  the  court,  in 
the  district  iu  which  the  judgment  was  rendered,  or  by  hia  suc- 
cessor in  ofllce,  and  mnst  bear  date  ot  the  day  of  its  deliTery  to 
the  officer  to  be  executed.  It  must  intelligibly  refer  to  the  judg- 
ment by  stating  the  names  of  (he  parties,  the  district  where,  >nd 
the  time  when  rendered,  and  the  amount  of  the  judgment,  and 
if  less  than  the  whole  is  due,  the  true  amount  due  thereon;  it 
must  require  ot  the  marahal,  8ut>stBntia1]y  as  followa: 

1.  If  it  be  a  case  where  the  dcfendnnt  cannot  be  arrested, 
it  mnst  direct  the  officer  to  collect  the  amount  of  the  judgment, 
or  Ibe  amount  due  thereon,  out  of  the  personal  property  of  the 
debtor,  and  to  pay  the  same  to  the  imrty  entitled  thereto. 

2.  If  it  be  a  case  where  the  defendant  may  l>e  arrested,  in 
addition  to  the  foregoing,  it  may  direct  the  officer,  it  snlHclent 
l)roperty  of  the  defendant  liable  to  execution  cannot  be  found 
to  satisfy  the  judgment,  that  he  arrest  the  defendant  and  com- 
mit him  to  the  jail  of  the  connty  wherein  the  district  In  wbich 
the  judgment  was  entered  is  sitniite,  until  he  pay  the  judgment 
or  Ih>  discharged  according  to  low. 

3.  It  must  further,  in  all  cases,  direct  the  officer  to  make  return 
of  the.  execution  and  a  certificate  thereon  showing  the  manner 
in  which  he  hod  executed  the  same.  In  twenty  davs  from  the 
time  of  hia  receipt  thereof,  to  the  court  from  which  the  execution 
issued. 

L.  laga,  cb.  410. )  ism. 

t  *ia.  Arremt. 

When  the  execution  directs  the  arrest  of  the  defendant  for 
waut  of  sufficient  personal  property,  it  there  be  not  sufDcieat 
subject  to  levy  known  to  the  officer,  or  it  upon  demand  by  the 
officer  of  the  defendant,  he  tail  to  produce  sufficient  property.  Uie 
uSlcer  may,  without  further  delay,  arrest  the  defendant;  when 
arrested,  the  defendant  must  be  conveyed  to  the  common  jail  of 
the  connty,  wherein  the  district  where  the  judgment  is  entered  is 
■*"il>mte.  and  there  kept  in  custody  until  the  execution,  witlk  coats, 
be  psid,  or  be  discharged  by  due  course  ot  law. 

I,.  1882,  Ob.  4tU,  1  1401. 


renewed  before  the  expiration  of  the  twenty  days  by  the  wort! 
"  renewnl "  being  written  thereon,  with  the  date  thereon,  sub- 
Rrribcd  by  the  clerk  of  the  ccmrt  or  his  nsnistant:  sneh  renewal 
hns  the  snme  effect  as  an  original  Issue,  and  may  be  repeated  na 
often  a^  may  be  necessary.  If  nn  execution  he  returned  unsstis- 
fied.  others  may  be  issned  on  the  like  request  from  time  to  time 
until  the  judgment  be  satisfied. 
L.  1882,  cb.  410,  1 1403. 
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1 9T1.  Ja<Kinr«t    !■    tm-rttr    at    waKe   esniFrB. 

In  nn  artion,  brotigbt  In  the  mnnioipnl  court,  by  a  joumeTman. 
Iiiburor,  or  othtr  employee  whose  employmeut  aastverrd  lu  the 
gciieral  dexcriution  of  noge  earuer.  for  Kcrriocs  reixlered  oc  wageii 
<'artii>d  in  auch  capacity,  if  the  plaintiff  recovera  a  judgment  for 
H  itiiiii  not  exceeding  fifty  dollarK.  excluaire  of  cuata,  and  the 
ni-tinn  Hhall  have  been  bruiifcht  within  one  month  aftiT  the  csnse 
of  netion  an'rued,  nu  prepert]*  of  the  defendant  ia  exempt  from 
levy  and  sale  b.v  virtue  of  an  exitcntion  agaiuat  property,  issued 
thereiiiKiu ;  and.  If  ancli  an  executiim  ia  returned  wholly  or  partly 
uiisatlHfied.  the  clerk  miiat.  upon  the  appUi-alion  of  the  plaintiff, 
isHue  an  execution  iisalnat  the  perabn  of  the  defendnnt  for  the 
aitni  reniaininK  nncnilecteit,  If  the  Indoraenieut  required  by  this 
ni't  to  the  effei't  tliat  defendant  was  liable  to  arrest  was  eoai- 
iilied  with.  A  defendant  arreNtea  by  virtue  of  an  execution  no 
tHNued  against  his  person,  must  be  artiially  eonlined  iu  the  jail, 
and  is  not  entitled  to  the  liberties  thereof;  but  he  must  be  dia- 
charfred  after  haTlue  been  no  confined  for  fifti-en  days.  After 
his  dlKeharge  another  execution  against  his  person  ennnot  be 
issued  upon  the  jndpraent,  but  the  judgment  creditor  iii«)-  enrnrec 
the  judzmelit  acainat  property  aa  if  the  execution,  from  which 
the  judgment  debtor  U  diacharged,  haa  been  leturned,  without  bis 
being  taken. 


iiels.  Mariihalt  nrhrn  liable  to  cxernlloui  creditor. 

A  marshiil  ia  liable  to  a  party  iu  whoae  favor  an  execution  is 
isMued  to  him  for  the  anjouQt  thereof  iu  the  following  caseB; 

1.  Where  he  HuFfera  the  twenty  daya  to  elapse  without  makiug 
a  true  return  thereof,  and  filing  the  aame  with  the  clerk  of  the 
court,  and  paying,  to  him  or  to  the  party  entitled  thereto,  the 
monev  collected  thereon  by  him. 

2.  Where  he  willfully  or  earelesaly  omits  to  levy  on  property 
or  the  defendant,  or  if  the  defendant  be  liable  to  arrest,  to  arrest 
and  imprison  him  within  the  twenty  days,  or  having  arrested  the 
defendant;  falls  to  commit  him  to  the  county  jail  within  the 
twenty  days. 

L.  1SS2,  rh,  41(1.  t  HOT. 

I2TT.  Return  of  exeenllon  aad  ■Mtataetloa  of  JadBBCPt. 

Whenever  an  execntion  has  beeu  returned  aatlafled  in  whole  or 
in  part,  where  a  transcript  o(  the  judgment  has  been  filed  in  the 
county  rlerk'a  offlfc.  a  certificate  thereon,  signed  by  the  clerk 
of  the  court  in  which  the  judgment  was  renilered  may  be  filed 
ia  the  office  of  the  clerk  of  the  county,  who  shall  thereupon  enter 
satisfaction  for  the  amount  ao  satisfied;  judgments  docketed  in 
these  courts  may  be  satisfied  In  the  same  manner  aa  judgments 
docketed  in  courts  of  record. 

L.  18SZ,  -at.  410.  1 1406. 

ISM 
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ISM2.  Dntlea  of  tkc  clerk. 

It  hLbII  bp  the  duty  or  tbe  clerk  of  tho  court  in  cncb  dixtrit^: 
'    I.  To  k^pp  thv  i«>l  or  (be  court.  Hud  afltx  It  to  tbe  cprtiBcale 
of  the  transpript  of  the  ducket  of  judjtnient,  or  aoy  other  certifi- 
cate, when  reiiiiired  ho  to  do. 

2.  To  record  the  proceedinfca  of  the  court. 

li.  To  keep   the   recordx   and  other   books   appertnining   to   the 

4.  "To   file   papers   delivered   to   hini   for   tbnt   pnrpose   in    aiiy 

.^.  To  attend  the  sitting  of  the  court  of  which  he  is  clerk,  to 
administer  oathn  in  fln  action,  iti  the  preneDCC  of  the  eoiirt  anil 
under  itn  direction,  and  to  receive  the  verdict  of  the  jury,  and 
ill  tbe  aliHeucc  of  the  jUHtice  tn  adjonm  cnnneit  to  a  time  aETccil 
niHin  betn-eeu  the  parttcit  or,  when  no  juHtice  aj>pean<,  to  adjourn 
(iiUHeH  to  the  next  jndidal  day. 

(i.  To  nLitheiiticate  hy  certmcnic  or  exempli  Ilea  I  ion.  uh  way  lie 
required,  the  ri-cords  or  iiniceediiijtH  of  the  court,  or  any  other 
pHpern  appertaining  thereto  nnd  filed  with  him, 

7,  To  exercise  the  powers  and  perfurni  the  duties  conferred  and 

of  the  eonrf. 

9,  To  keep  his  olBce  open  for  the  trnnanction  of  buaineas,  every 
jiii)iei)i)  day,  from  nine  o'clock  in  the  forenoon  to  four  o*clo<'k  in 
the  Hftprnoon. 

L.  1HS3.  rli.  410. 1 1428. 

I  XN:t.  To  collect  and  aceoiiiit  (or  fccn.  et  celem. 

It  Khali  he  the  dnt;  of  the  clerk  in  each  district,  to  ('ollect-  nnd 
rei*eive  all  the  fees.  inchidhiE  the  fees  allowed  by  law  in  aumninry 
proceed infCH  to  rei:over  lauds,  and  to  a<'Couut  for  and  pay  the  Huine 
into  the  city  treasury  monthly,  under  oiith.  on  the  firat  day  of 
each  and  every  month,  or  within  three  days  there.ifter,  which 
Mccount  shall  contain  the  title  of  each  cas"  and  the  amount  of 
fees  received  therein.  Hnd  the  salary  of  snch  ctiTk  shall  not  be 
paid  nntil  he  shall  have  so  accounti-d  and  piid.  and  be  shall  (ler- 
forni  no  service  until  he  shall  have  received  the  legal  fees  therefor. 
t,  1883,  cb.  IIO,  1 14S9. 
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|aS4.  Doeketi  *rh*t  to  cantnln. 

The  clerk  of  the  eouft  in  each  dintrlct  miiHt  keep  a  boob,  denom- 
inated a  docket,  iu  wbicb  ttiiHt  be  entered  by  hiuK 

1.  The  title  of  every  attiou  or  proceedinK,  in  which  a  sum- 
mons or  precept  iu  iSHUed. 

2.  The  date  of  the  Buaiinons  or  precept,  aod  the  time  of  itn 
return,  and  if  au  order  of  arrest,  warrant  o(  Bttacbment  or  writ 
of  replevin  was  iBKued  nuch  fai'ts  must  oIko  bo  stated. 

3.  The  time  nben  the  parties,  or  either  of  them  appeared:  a 
minnte  of  tbeir  p1ead!iifr»,  if  in  tvHting,  referring  to  tbi^m:  if  not 
in  writiuR  a  concise  statement  of  the  pleadinga. 

4.  Every  adjouronient,  and  to  wbat  time. 

5.  When  a  trial  by  jury  in  demanded,  the  demand  lunat  be 
stated,  and  by  whom  made,  and  the  time  appointed  tor  the  trial, 
aud  the  retnm  of  the  jury. 

li.  The  names  of  the  jury  sworn. 

7.  The  verdict  of  the  jury  and  when  received;  if  the  Jury  diw- 
ajrree  aud  are  diHcharited,  that  fact  must  l>e  stated. 

8.  The  judgment  of  the  court,  its  amount,  and  the  costs  in  the 

!>.  The  iHsuJufc  of  execiitioD,  when  issuvd.  and  to  whom;  the 
renen-als  thereof,  if  any.  and  when  made;  the  return  and  when 
made,  and  a  Hlatement  of  money  jmid  to  or  by  the  clerk,  end 
when,  and  by  or  to  whom. 

10.  The  KivinR  ot  a  tranaeript  to  bf  filed  in  the  county  clerk's 
office,  and  when  and  to  whom  given. 

11.  The  receipt  of  a  notice  of  npncal  or  order  to  make  or 
amend  a  n^nru,  stating  the  time  of  the  recwpt  thereof,  and  the 
time  of  fiiinB  a  return  on  appeal. 

12.  Any  other  order  as  the  court  may  direct. 
L.  1B82,  eh.  410.  |  IMS. 

laMS.  EBtrlFHi   h*iT   to  he   niBde. 

The  several  particulnra  in  the  last  section  apcciGed  must  bi> 
entered  under  the  title  of  the  ai'tion  or  procce^ling  to  which  they 
relate,  and  at  the  time  when  they  occur.  E!uch  entries  in  Ihe 
docket,  or  a  transcript  thereof,  certified  by  the  clerk  or  h'm  suc- 
cessor in  office,  with  the  seal  of  Ihe  court  thereon  impressed,  are 
evidence  to  prove  the  facta  as  stated  therein. 

L.  1S82.  <-b.  410,  i  1410, 

)2HO.   Index. 

The  clerk  most  keep  nn  Index  to  his  docket,  in  which  mast  Iw 
niterol   Ihe  names  of  the  parlies  to  each   summons   or  precept. 


IZR7.  To  be  dellTCFFd  by  clerk  lo  Ills  ■neceBBor. 

It  ix  the  duty  of  the  clerk  to  deliver  to  his  successor  iii  office  hix 
omi'iul  do<'kets  aud  papers  on  file  in  his  office,  as  well  his  own  as 
those  of  his  predecesKurs  which  may  be  in  hie  custody,  there  to 
be  kept  as  public  records, 

h.  1832,  Qb.  410. 1 1413. 
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I  288.  ineceaaor  may  laane  eicentlon  on  lormer  v>Mitla- 
■rd  iloclcel. 

A  <'lcrk  with  whom  the  docket  of  his  predecessor  ia  deposited, 
may  issue  execution  on  a  judgment  tbere  entered  and  dusadsfied. 
In  the  Hume  manner  atid  with  the  same  effect  bp  though  he  was 
derlt  of  the  ciiurt  at  the  time  the  judgment  was  rendered. 

L.  IHSa.  I'h.  *10,  t  1413. 

1 2Ra.  C«rtl>e<l   coplrnt  prliiiB  fnptc   evldeace. 

A  copy  of  a  puper  on  file  in  the  officii  of  the  clerk,  certified  hy 
him    or    his    assiftaat   en    each,    shall   be    prima   facie    evidence 
thereof. 
L.  1882,  th.  410, 1 1*1*- 


D,g,t,ioflb,GoOglc 


MUNICIPAL  rOCHT  ACT, 

ARTICLE  SEICOND. 

Marahnls. 


,  ii^liut  uinluis; 


2fta.  MBFHhnl  not  to  avppap,  r-t   cei 

A  innrHhnl  (if  tho  eity  of  Npw  York  < 
liphnlf  lit  either  or  any  party  io  an  actic 
mnnidpnl  court. 


I  204.  Bo>d  Io  br  ezecnted  br. 

No  marshal  shall  Ite  permittod  to  enter  upon  thp  dutieo  of  the 
office  until  he  Hhall  execute  a  bond,  with  two  Bufficlent  sureties, 
n'bo  Hliall  be  residentH  of  and  Hhall  nwn  real  extnte  within  tin' 
city  of  New  York,  to  the  omount  of  double  the  peuslty  of  the 
bonit.  to  llie  eity  of  New  York,  in  the  penal  sum  of  two  thounand 
dutlnrs.  Jointly  and  severally  to  answer  the  city  o(  N«w  York. 
and  any  parties  that  may  euDi|>la1n  conditioned  that  Kuch  manthal 
shall  well  ttad  faithfully  execute  the  dutiea  iif  said  office  of  mar- 
shal, wilhout  fraud,  deceit  or  oppression,  nuch  sureties  to  justify 
in  double  the  Bniount  of  such  bond.  The  anid  bond  shall  be  deliv- 
ered to  the  city  elerk  of  the  city  of  New  York,  who  shall  judtte 
of  and  determine  the  competency  of  the  sureties:  "nd  should  ho 
approve  of  the  same,  he  shall  note  his  approval  thereon,  and  shall 
cause  siirh  bond  to  Ite  Bled  In  the  office  of  the  city  elerk,  forth- 
with after  havinir  been  approved  by  him,  nnd  he  nhall  either 
apiirove  of  or  reject  such  bond  within  five  days  after  the  same 
shall  hare  bijen  presented  to  him  for  that  purpose.  NotbinK  in 
this  act  siinll  lie  constrned  to  prevent  a  surety  company  author- 
iieil  by  law  to  act  «s  surety. 
L.   iHsa.  CU.  410,  t  ITOO. 

tX9n.  Proiircntloii  of  bond. 

Any  person  who  shall  be  sf^firieved  by  any  official  misconduct 
on  the  giart  of  any  marshal,  and  who  may  desire  to  prosecute  his 
offleial  bond,  and  who  shall  have  first  obtained  jlidement  against 
sn<'h  marshal  for  official  miNcondnct,  may  move  before  a  justice 
of  the  supreme  lourt  at  special  term,  in  Ihe  judicial  department, 
wherein  the  lioronnh  for  which  such  marshal  shall  have  bcMi 
appointed,  is  sitimted.  after  xivinc  such  marshal  nnd  his  sureties 
eijtht  days  pvevioiis  notice  of  intention  so  to  do.  by  persona]  ser- 
vice of  said  notice  iin  llieni.  slalinc  when  such  motion  will  be 
made  and  Of  the  papers  to  be  used  on  such  motion,  for  leave  to 
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prosecute  sneb  official  boud'in  bis  own  aame,  and  such  leave 
shall  be  granted  upon  it  aitpearing  satlsfactorilj  to  said  court: 

1.  That  a  jiidement  baa  been 'obtained  in  bia  favor  atEainat 
Hiii-b  uarsbal  for  official  misconduct,  specifying  tbe  time  nben 
mid  tile  court  nberebj-  such  judgment  was  rendered,  and  the 
B mount  thereof. 

.  2.  That  such  transcript  of  Judgment  has  been  filed  against 
nucb  mnrshai  in  the  office  of  tbe  clerk  of  tbe  county,  witbin  wbicb 
the  twTough  for  which  said  marshal  shall  have  been  appointed. 
in  aitiiate:  specifying  the  time  when  such  transcript  was  filed 
and  execution  issued,  and  tbnt  tbe  sheriff  of  that  county  hns 
returned  said  execiilion,  wholly  or  portly  uDsatisGed,  after  hariog 
(lemaiided  payment  thereof  of  auch  marahal;  and  his  neglect  or 
refuxal  to  pay  the  same,  and  tf  any  payments  have  been  made 
on  such  execution,  specifying  the  amount  thereof,  but  where  such 
marshal  shall  have  died  or  removed  from  the  city  of  New  York, 
a  damaud  for  the  payment  of  the  amoimt  of  auch  execution  shall 
not  lie  necessary. 

3.  That  such  judgment  Is  wholly  or  partly  unpaid,  specifyini; 
the  amount  uncollected  or  unpaid,  and  that  the  sureties  or  surety, 
bnve  or  has  been  served,  with  the  notice  and  papers  hereinbefore 
mentioned. 

L.  ima.  rh.  410,  I  ITOl. 

1 296.  In  what  court  bond  may  Ae  prooeeBled. 

A  justice  referred  to  in  the  preceding  section,  may  order  such 
bond  to  be  prosecuted  in  tbe  municipal  court  of  tbe  city  of  New 
ifork,  or  in  the  city  court  of  the  city  of  New  York,  if  such  bor- 
ough be  within  the  county  of  New  York,  or  in  the  county  court 
of  the  county  wherein  such  borough  is  situated,  if  in  any  other 
county.  Either  of  said  courts  shall  have  jurisdiction  in  actions 
broutrht  on  such  bond,  upon  such  leave  being  granted,  and  the 
said  Justice  upon  said  motion  may  award  the  aggrieved  party  his 
rcasonalile  costs  on  such  motion,  not  exceediug  the  sum  of  ten 
tiollnrs,  which  shall  be  included  id  the  judgment  obtained  upcm 
such  bond. 

L.  IRNZ.  tb.  4I<J.  1 1T02. 

1 2f>7.  Jvdarmcnts   BKBlnst   nnPsbalBi    traBscrlpt   and   rse- 

Whenever  any  judgment  shall  be  rendered  against  any  marshal 
or  his  Muretiea  or  surety  In  any  court  as  provided  in  the  foregoing 
section,  a  transcript  thereof  shall  be  filed  with  the  county  clerk 
hi  the  county  wherein  the  judgment  is  so  obtained,  and  from  the 
filing  of  such  transcript  the  proTlsiona  of  section  two  hundred 
and  seveuly  of  this  act  apply. 

L.  1882,  cb.  410.  I  iToa. 

1 29N.  Clntrr   of  ]advn>«nt   to  be  «ndovi>ed   on  bond)  bon. 

The  clerk  of  the  county  wherein  said  judgment  la  entered  shall 
istue  a  transcript  upon  application  of  tbe  judgment  creditor,  stat- 
ing the  amount  of  the  judgment  and  that  the  sum  is  a  charge 
against  the  bond  of  the  marshal.  The  transcript  may  be  filed 
with  the  city  clerk  in  the  office  wherein  the  bond  of  said  marsha! 
is  filed,  and  the  city  clerk  shall  make  a  memorandum  on  the 
oSlcial  bond  of  every  manbal,  upon  the  Sling  of  every  transcript, 
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of  a  jiidKmeDt  obtained  agaliiHt  him  and  his  anreiies,  and  of  the 
time  when  and  the  court  whereby  Bueh  jtidgment  was  rendered, 
and  the  amount  thereof,  and  shall  he  entitled  to  a  fee  ot  fifty 
cenfa  therefor,  whieh  the  eonrt  rendering  jndjnnent  ahsH  have 
power  to  include  in  such  jndgment,  together  with  whatever  other 
diBbursempntB  are  or  niay  lie  necessarily  inc>irri>d  in  said  action, 
and  the  nnid  bond  iball  be  oancelled  to  the  amount  of  ancb 
Jndgtnent. 
L.  18S2,  Fh.  410,  I  ITM. 

|2M.  Anonnt   collected  to  be  credited  on  bond. 

Whenever  any  action  shall  be  commenced  against  the  sureties 
of  any  marahul,  and  such  sureties  ^all  pay  the  ainount  for  which 
such  anil  is  brought,  and  ,tbe  costs  and  disbursements  incurred 
therein,  or  any  part  thereof,  the  part;  or  parties  so  paying  shall 
be  entitled  to  hare  xuch  sum  en  paid  credited  upon  such  bond, 
upon  presentinR  the  certificate  of  the  plaintiff  or  nia  attorney  in 
sncli  nctlon,  acknowledging  such  payments  to  such  clerk  afore- 
Haid.  and  upon  such  elerli  endorsing  such  payment  on  such  boud, 
it  ahall  be  cancelled  to  the  amount  so  paid. 

L.  1882,  ell.  410,  t  ITOS, 

I  8(H).  City  clerk  to  report  oKBcelle4  bondm  to  WByor)  re- 
neiritl  of  bOBd. 

Whenever  judgment  shall  be  rendered  against  the  official  bond 
of  any  marshal,  aulBcieut  or  partially  sufficient  to  cancel  the 
same,  the  city  clerk  aforenaid,  ahall  report  to  the  mayor  the  fact, 
and  it  shall  be  the  duty  of  the  mayor  (o  compel  such  marahal  to 
renew  bis  official  bond,  if  the  same  be  cancelled  in  whole,  or  to 
fumlsii  an  additional  bond,  for  the  amount  of  the  cancellation  fn 
the  penal  sum  of  dou)>le  such  amount,  If  said  bond  be  eancell^l 
in  part,  and  should  said  marshal  neglect,  refuse,  or  fail  so  to  do, 
within  ten  days  after  being  notified,  he  shrtll  be  removed  hy  the 
mayor  aforesaid,  or  suspended  from  performing  the  duties  of  the 
office  until  such  time  as  he  shall  renew  the  same,  and  such  bond 
nhatl  be  renewed  in  the  same  manner  as  often  as  the  same  shall 
be  cancelled. 
L.  1S82,  ch.  410, 1  HOT, 


1 801.  Anpolntm cut    deemed    mtlved    for   fallare    to    >le 

bond. 

Every  mershal  shali.  within  thirty  days  after  his  appointment. 
enter  into  ft  bond  in  the  manner  provided  in  this  act,  or  he  shall 
be  deemed  to  have  waived  hla  iippointment  as  su<±  marshal, 
and  some  other  Hiiitable  and  proper  person  shall  be  appointed 
in  his  plai'e  and  stead  to  discharge  the  dotlea  appertaining:  to 
such  office  of  marshal. 
L.  1S82.  rb.  410,  I  1T08, 

I  SOB.  Proeeaa  to  b«  aerred  fcr  aMrahata. 

'Er^ty  summons,  precept,  order  of  Htreof,  attachment,  writ  of 
replevin,  or  other  process  issued  by  or  out  of  the  municipal  court, 
and  every  summons  or  precept  issued  by  the  clerlt  of  the  court 
in  any  district,  and  every  summons  issued  by  any  justiee  thereof. 
shall  be  served  and  executed  hy  a  marshai,  eseept  as  prescribed 
to- section  thirty-elx  of  this  act:  but  no  person  other  than  a  mor- 


.MUNICIPAL  roUBT  AOT. 

ahal  shall  be  entitled  to  any  fees  nr  other  compeusation  theretor. 
except  the  persouB  who  serre  proceaa  for  the  corporation  counsel. 

L.  1882,  i^b.  410,  I  ITOe. 

I  SOS.  Hanksl  msy   arrve  proceH  wllkla  elty   limits 

A  marsbai  ot  the  city  of  New  Vorli  may,  and  is  empowered, 
and  has  the  authoritf  to  serTe  or  execute  all  proeesa  and  man- 
dates of  the  municipal  conrt  of  the  c\tj  of  N'ew  York,  in  aaf  part 
of  the  city  of  New  Yorfc.  notwlthatandlng  he  was  appointed  for 
or  is  a  resident  in,  a  particular  borough. 

[Npw.J 
I S04.  CvrtalB    laira    lB,p«lBtlaB    t*   sherlSn   miiile    appll- 

AU  provisiona  of  law  In  relation  to  the  taking  And  restitution  of 
property  by  sheriffs  oC  counties  shall  apply  to  the  taking  and 
reatltutioii  of  property  by  the  said  marshals,  except  that  n  uinr 
shal  Is  not  restricted  in  tbe  perfonnnnec  of  hie  duty  as  such,  to 
the  territorial  limits  of  a  coanty.  when  enfcaged  in  the  service 
or  execution  of  process  or  mandates,  but  Is  authorized  to  act 
within  the  limits  of  the  city  of  New  York. 

I  SOS.  M<trak»l  t*  keey  •Mtry  lioolc  nat  Indorse,  et  ecters. 

Efery  marshal  sball  keep  a  book  In  which  he  shall  enter  imme- 
diately upon  the  receipt  thereof  all  the  process  uud  mandates  of 
the  court  delivered  to  him  for  execution,  and  his  disposition 
thereof:  and  he  shall  also  endorse  upon  such  process  or  mandate 
the  date  and  the  hour  of  recelvinK  the  same. 

FKhaU. 

.     . . .       -  ,  --    -I  giTing  him  an  oppor- 

tunity to  be  heard,  upon  chnrftes  in  writing  preferred  against 
such  miirsbal.  aud  filed  with  the  mayor,  aud  may,  in  his  discre- 
tion, Ruspeud  said  marshal  from  the  performance  of  his  duties. 
as  HUfh,  pending  a  hearinK  upon  the  chnrKes.  T'lnm  charges 
being  preferred  agaiust  n  marHhnI  hy  n  justice  of  the  municipal 
court,  the  mayor  may  forthwith  cnnse  notice  of  suspension  of 
such  marsbai  to  be  served  upon  hini.  and  such  marshal  shall 
thereupon  remain  suspended  until  the  hearing  and  determination 
of  such  charges  by  the  mayor. 
L.  1001,  cb.  MO,  1 14S0. 
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TITZiE  IX. 
Appetds. 


b«»  ■Divllnl;  ameMnient  «ben  nUond. 


KiJ" 


■rk  ippelUtp  court  to  rL'tnrn  paprn. 
i  »10.  Wh«ii  apiiral  ma-r  be  taken. 

An  HptH'al  from  a  judKment  rendered  in  aa  action,  or  a.  final 
ordc-r  made  !□  Riimniarj'  prorppdingH  iu  thp  mnmcipal  court  of 
the  Fity  of  New  York,  nr  fmn  ordem  as  hereinbafope  provided, 
mar  be  taken  to  tbe  supreme  raurt.  Such  nppcaL  shall  be  heard 
in  such  manner  and  by  Hiich  jiiHlice  in  justiceK  as  the  appellate 
division  of  the  supreme  (^nrt  Id  the  judicial  dttftartnient,  embrac' 
Jug  thtt  district  wherein  the  actinn  la  lirought  shall  direct,  except 
that  the  ap|)e1lHte  division  o(  th#  second  Judi<:iRl  department  ma}- 
direet  that  such  appeal  may  be  henrd  directly  before  that  court. 
The  appellate  court  may  reverse,  affirm  or  modify  the  judgment. 
order  or  final  order  appealed  from,  and  where  a  JBdmoant,  order 
or  &nal  order  is  reversed,  may  order  a.  new  trial,  in  the  municipal 
court  In  the  district  in  which  the  action  is  brought.  Where  a 
judgmenL  order  or  final  order  is  modified  or  a  new  trial  is  ordered, 
costs  shall  be  in  the  discretion  of  the  apiiellate  court, 

J-  1801,  eh.  406.  I  1377, 

l.tll.  Whrn  and   hon  taken. 

An  appcFil  must  be  tafaeo.  within  twenty  days  after  the  entr; 
of  the  judmnent,  order  or  final  order  in  the  dochct;  except  that 
where  a  defend  ant  appeals  from  a  judgment  reader^  in  au 
action,  wherein  he  did  not  appear,  and  the  summona  was  not 
personally  served  upon  him.  the  appeal  may  be  taken  within 
twenty  days  after  petsonal  service  upon  him,  on  the  part  of  the 
plalntiCF.  of  written  notice  of  the  entry  .of  the  judgmeut.  An 
appeal  is  taken  by  serving  upon  the  clerk  of  the  court  or  his  suc- 
cessor in  ofDce.  in  the  district  in  which  the  judgment,  order  or 
final  order  was  rendered,  and  upon  the  respondent,  a  writtm 
iioti<'e  of  appeal,  subscribed  either  by  the  appellant  or  by  hia 
nifiirney  in  the  appellate  court. 
0.  c.  P..  isoie. 

<  313.  Serrlee   of   BOtloe   apan  respondent. 

Service  of  the  notice  of  appeal  upon  the  respondent  may  be 
made,  by  delivering  it  in  any  part  of  the  stale,  to  the  reeipondent 
pemonolly,  or  In  one  of  the  followiuK  methods. 
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1.  If  the  r«epoDdeat  ia  a  resident  of  the  cilj'  of  New  York,  by 
leaving  ft  at  bis  resideace.  ivith  a  person  of  suitable  age  and  dis- 
cretion. If  he  is  not  a  resident  of  the  olty  of  New  York,  and  the 
person  who  appeared  an  his  attorney  upon  the  trial  is  a  resident 
thereof,  ft  may  be  served  upon  the  attorney,  either  personally,  or 
by  leaving  it  at  his  office  or  residence,  with  a  person  of  suitable 
age  and  disi-retion. 

2.  If  service  within  the  city  of  New  York  cannot  be  made, 
with  due  diligence,  upon  the  respondent  personnllv,  or  in  the 
method  prescribed  in  the  foregoing  subdivision,  the  notice  of 
ftppeal  may  be  served  ppon  bim,  by  delivering  it  to  the  c^lerk  of 
.f.» 4.  1 — .i,i„i,  .!.„  i,.j™„^t  W-,  rendered,  addressed  to  the 


t  S13.  OmlBDlaii  lo  aerve  one,  how  ■■ippltp4i  anindMiest 
vvtaeB  allowed. 

Where  the  appellant,  seasonubly  and  in  good  faith,  serves  the 
notice  of  appeal,  upon  either  the  clerk  or  the  respondent,  but 
omits,  through  mintake,  inadvertence  or  eicnsable  neglect,  to 
serve  it  upon  Ihe  other,  or  lo  do  any  other  act  necessary  to  per- 
fect the  appeal,  the  appellate  court,  upon  proof  by  affidavit  of  the 
facts,  may.  in  its  iliscrctiou,  permit  the  omission  to  be  supplied, 
or  an  amendment  to  be  made,  upon  such  terms  as  Justice  requires. 

1 814.  VndertHklBK  to   at 

If  the  appellant  desires   a   _-    __   „-..   _ 

written  undertaking,  executed  by  one  or  more  sureties,  approved 
by  a  justice  of  the  court,  to  the  effect  that  if  the  sppeai  is  dfs- 
mlssed,  or  if  judgment  is  rendered  agiiinst  tbe  appellant  in  the 
appellate  court,  and  an  execution  issued  thereupon  is  returned 
wholly  or  partly  unsatistied;  the  sureties  will  pay  the  amount  of 
the  judgment,  or  the  portion  thereof  remaining  unsatislied.  not 
exceeding  a  sum  spectned  in  the  undertaking,  which  must  be  at 
least  one  hundred  dollars,  and  not  less  than  twice  the  amount 
of  the  judgment,  or  if  the  judgment  of  the  court  is  for  the  recov- 
ery of  a  ebnltel,  that  the  auretlos  will  pay  the  sum  fiied  by 
that  judgment  as  the  value  of  the  chattel,  together  with  the 
damages,  If  any,  swarded  for  the  taking,  withholding,  or  deten- 
tion thereof.  A  copy  of  the  undertakfng.  with  a  notice  of  the 
delivery  thereof,  must  be  served  with  the  notice  of  appeal,  and 
in  tike  manner.  Nothing  in  this  sectfoit  shall  he  construed  to 
preclude  a  surety  company  oroperly  authorized  by  law  to  act  as 
such  surety  or  sureties. 

C,  C,  P.,  I  sow. 

I  SIB.  Bieeptlou  to  ■nretlvB. 

The  respondent  or  his  nKomey.  may.  within  five  days  after  the 
service  of  a  copy  of  the  undertaking  with  notice  of  the  filing 
thereof,  serve  npon  the  appellant  or  his  attorney,  a  written  notice 
that  he  excepts  to  the  snlBcicncj-  of  the  sureties.  Within  five 
days  thereafter,  the  sureties,  or  other  sureties,  in  a  new  under- 
taking to  the  same  effect,  must  Justify  before  the  court  in  the 
district  in  which  the  judgment  was  rendered  or  final  order  made. 
At  least  three  days  notice  of  the  justification  must  be  given.  If 
the  court  finds  the  sureties  sulDcient,  it  must  indorse  its  allow- 
lasB 
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anpp  of  tbeni  upon  the  undertaking,  or  a  copy  thereof.  The  «ff«;t 
uf  n  failure  so  to  Jnstlf.T  and  profUTit  an  allowBuce.  is  the  same 
as  if  the  andprtaklng  hnd  not  been  Kiren.  The  court  Bball  also 
hnve  pon-er.  iu  fane  it  Bhall  he  made  To  appear  to  tta  Batisfaiction. 
upon  motion,  that  the  elepption  was  taken  unneoeBaarlly  or  for 
purpoaea  of  vexation  or  ileley.  to  net  the  same  aside  and  approTe 
the  undertnliint;. 


inifl.  ProceedliiKHi     hofr  alaTed. 

The  delivery  ot  the  undertaliing  to  the  clerk  of  the  court  In  the 
diatriel  in  which  the  jtidRment  or  tinal  drder  was  entered,  and 
service  of  a  copy  thereof,  and  ot  notice  of  delivery  thereof,  stays 
the  issuing  of  an  execution  n|)on  the  judgment.  If  the  execution 
has  been  issuvd^  the  service  of  n  w^y  of  the  undertttkiaE.  certified 
by  the  clerk  or  accompanied  with  aa  affidavit,  showing  that  It  is  a 
copy,  and  that  the  original  has  l>een  duly  filed,  upon  the  officer 
holding  the  execution,  stavs  further  procecdiugB  thereunder,  sub- 
ject to  the  provisions  of  the  next  preceding  section. 

C.  C.  P.,  1  3061. 

I  317.  RetarD. 

The  clerk  of  the  court  or  hia  successor  tn  offloe,  tDDst  whhln 
thirty  days  from  the  iterrice  of  the  notice  of  appeal  and  the  pay- 
ment of  the  cost  and  fees  as  prescribed  in  this  act,  make  a  return 
to  the  appellate  court,  annex  thereto  the  notiee  of  appeal  and  the 
undertaking,  if  any  has  been  delivered  to  him,  and  cause  the  aame 
to  he  filed  with  the  clerk  of  the  appellate  court.  The  return  mast 
contain  all  the  proceedings.  incUidmg  the  evidence  and  the  judg- 
ment. The  Htenographer  n  minutes  of  the  evidence  munt  be  fur- 
nished to  the  clerk,  by  the  aten<^rapher,  within  t«D  dars  after 
the  fees  therefor  have  been  paid.  Such  return  must  have  indorsed 
thereon  the  allowance  of  the  juatiee  before  whom  the  action  or 
pro<'eeding  was  tried. 

C.  C.  P..  g  30B.1. 

1 318.  SettleneBt    of    eaoe   on   appeal. 

Immediately  upon  receiving  the  minutea  from  the  atenographer, 
as  provided  in  the  next  preceding  section,  the  clerk  of  the  court 
shall  cause  notice  of  that  fact  to  be  sent  to  the  attorney  for  the 
appellant,  or  to  the  appellant  if  he  has  not  appeared  by  attorney. 
'i'he  appellant  or  his  attorney  shall  then  procure  the  case  to  be 
Hettie<l  on  a  written  notiee  of  at  least  three  days,  served  in  the 
manner  provided  for  the  serving  of  ii  notice  of  appeal,  or  on  the 
attorney  for  the  rcKponiient.  and  made  returnable  before  the  jus- 
tice who  tried  the  rnse.  in  the  court  house  in  the  district  tn  which 
Huid  justice  may  then  be  sitliuK-  Said  justice  shall  thereupon 
within  five  dnys.  settle  the  case  or  exceptions  upon  it,  if  there  be 
any.  and  indorse  the  return,  as  provided  in  the  next  preceding 
section.  After  a  justice  is  out  of  offlee.  he  may  settle  the  case  or 
exceptions  or  make  any  return  of  proceedings  had  before  him 
while  he  was  in  office,  and  may  be  compelled  ao  to  do  b;  tlte 
appellate  court. 

[New.] 
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tSia.  When  Jmallcc  la  dead,  et  oeterB. 

If  the  justice  dies,  beeomes  a  liiaalk',  absconilti,  remorea  from 
the  state,  or  otherwise  becomes  uaable  to  make  the  return,  the 
appellate  court  mar  receive  affidavit!,  or  examiu^  witueBses,  Bs 
to  the  erideace  and  other  proceedinga  taken,  and  the  judgmeDt 
rendered,  before  the  justice;  and  may  determine  the  appeal,  as  it 
a  return  had  be«D  duly  made  by  the  Justice. 

1 320.  Appeal  when  adverse  parlr  haa  died. 

Where  the  adverse  party  has  died,  since  the  making  of  the 
order,  or  the  rendering  of  the  judgment  appealed  from,  or  where 
the  judgment  appealed  from  was  rendered,  after  his  death,  in 
a  case  prescribed  by  law.  an  appeal  ma;  be  taken,  as  If  he  was 
lirinx;  but  it  cannot  be  heard,  until  the  heir,  devisee,  executor, 
or  admin letra tor.  aa  the  case  requires,  has  been  substituted  as 
the  respondent  or  appellant.  In  such  a  case  an  undertaking 
required  to  perfect  the  appeal,  or  to  stay  the  execution  of  the 
Judgment,  or  order  appealed  from,  must  recite  the  fact  of  the 
adverse  party's  death;  and  the  undertaking  enures,  after  sub- 
stitution to  the  benefit  of  the  person  aubstituted. 
O.  C.  P.,  1 1S9T. 

I  Xai.  ProeeedlBca  whea  partr  die*  peadlaK  appeal. 

Where  either  party  to  an  appeal  dies  before  the  appeal  is  heard, 
if  nn  order,  sutwtitiiting  another  person  in  bis  place,  ia  not  made 
withia  three  months  after  his  death,  the  court  in  which  the  appeal 
Is  pendinx,  may.  in  its  discretion,  make  an  order  requiring  all 
persona  interested  in  the  decedent's  estate,  to  show  cause  before 
it  why  the  Jodgraent  or  order  appealed  from  should  not  he 
reversed  or  affirmed  or  the  appeal  dismissed,  as  the  case  requires, 
the  order  mast  specify  a  day  when  cauae  is  to  be  Hhown.  which 
mnst  not  be  less  than  six  monthn  after  making  the  order;  and 
It  must  designate  the  mode  of  giving  notice  to  the  persona  inter- 
ested. Upon  the  return  day  of  the  order,  or  at  a  aubsequent 
day.  appointed  by  the  court  if  the  proper  person  has  not  been 
sobstituted,  the  court,  upon  proof  by  "aflBdavit.  that  notice  hns 
been  givpn,  as  required  hy  the  order,  tnny  reverse  or  aSIrm  the 
jitdgmpnt  or  order  appealed  from,  or  dismiss  the  appeal,  or  make 
such  further  order  in  the  premises  as  the  case  requires. 

C.  C.  p.,  I  IMS. 

|SZ2.  Order  of  nabatltaltoa. 

Where  personal  service  of  notice  of  appllcnticu  for  an  onler 
has  been  made,  within  the  city,  upon  the  proper  representative 
of  the  decedent,  an  order  of  HubHlitntion  may  be  made,  upon 
the  application  ot  the  surviving  parly. 

C.  O.  P.,  i  120B. 

1323,  ReadtntlOD    apon    revemal. 

-Where  the  judgment  or  final  order  iu  reversed  or  modified,  the 
appellate  court  may  make  or  compel  restitution  of  property  or  ot 
a  right,  loHt  by  means  of  the  erroneous  judgment;  but  not  so  as 
to  affect  the  title  of  a  purchaser,  in  good  faith  nod  for  value,  or 
property  sold  by  virtue  of  a  warrant  of  attacbmeDt  in  the  action, 
or   an   execution  issued   upon   the  judgment.    In   that   case,   the 
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Appellate  may  compel  tbe  value,  or  tbe  purchase  price  to  be 
restored,  or  deposited  to  abide  the  oTeot  of  the  action,  as  Jtistlce 
req  aires.  Six  days'  notice  of  an  applieatiOD  for  an  order  for 
restitution  must  be  ^ven;  and,  if  the  application  is  granted  before 
jodgment.  the  proper  direction  may  be  included  therein. 

1 3X4,   SettlDK  off  cant*  «ad  reooverr. 

If,  upon  the  appeni,  a  sum  of  money  is  awarded  to  one  party, 
and  eoBtB  are  snnrded  to  the  adverse  party,  the  appellate  court 
mnst  fi't  off  the  one  against  the  other,  and  render  Judgment  for 
the  balauiv. 

I  325.  Hearlnic  Ob  appeal,  dlimlaaal  tkereof}  reveriMil  aa 
■tipniatloa. 

Within  twenty  daj-a  after  the  service  of  a  notice  of  appeal  on 
the  respondent,  he  may  serve  upon  the  appellant  or  fiis  attorney. 
a  ivritten  stipnlatfon  that  the  judgment  appealed  from  tnny  be 
reversed  with  five  doHnrs'  costs  and  disbursements  of  the  appeal, 
and  thereafter  no  fnrther  steps  shall  be  taken  in  snch  apneal, 
except  to  enter  judgment  in  pursuance  of  auch  stipulation  for  the 
enforcement  thereof;  in  case  sueh  stipulation  shall  not  be  served, 
the  appeal  mny  be  brought  to  b  hearing  in  the  appellate  court  nt 
any  term  thereof,  at  which  such  an  appeal  can  be  heard,  held 
after  the  return  if  filed,  tipon  a  notice  b.r  either  party,  of  not 
leas  than  eight  days.  It  must  be  plac-ed  upon  the  calendar,  and 
must  continue  thereupon  without  further  notice  untH  it  is  finally 
disposed  of.  If,  after  being  regnlarly  placed  upon  the  calendar. 
neither  party  brings  it  to  a  hearing  before  the  end  of  the  )iecond 
tenn  thereafter  at  which  it  might  be  noticed  for  heatfnic  and 
heard,  the  court  must  dismiss  the  appeal  iinle«s  h  directs  the 
name  to  be  continued  for  cause  shown. 

C.  c.  P..  i.wa. 

I  3Ze.  JodKtoent. 

In  n  case  specified  in  this  act.  the  appeal  masl:  he  heard  upon 
the  original  papers,  or  a  certified  copy  thereof,  and  a  copy  or 
copies  thereof  need  not  be  forniBhed  for  tbe  use  of  the  court. 
The  appellate  court  must  render  judEUient  according  to  the 
justice  of  the  cnse.  without  regard  to  technical  errors  or  defects 
which  do  not  affect  the  merits.  It  may  afllrm  or  reverse  the 
judgment  of  the  municipal  court,  in  whole  or  in  part  and  as  to 
any  or  all  of  the  parties,  and  for  errors  of  law  or  of  fact,  and 
where  the  judgment  is  contrary  to  or  against  the  weight  of 
evidence,  the  njipellate  court  may,  upon  its  reversal  of  a  judgment, 
order  a   new  trial  ns  prescribed  in   this  act. 

1327.   Clerlt   appellate   court  to   retarn   papera,   et  Altera, 

Upon  the  rendering  of  judgment  of  the  appellate  court,  affirtn- 
ing,  modifyinE  or  reversing  a  judgment  or  order  of  the  municipal 
court,  the  clerk  of  the  appellate  conrt,  shall  return  to  the  district 
of  the  mnnfcipnl  court  from  which  the  appeal  was  taken,  ail  the 
pspers  on  file  in  his  office  ninhing  up  the  judgment-roll  of  said 
iiction  or  proceeding. 

[NVb-.] 
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TITI.EX. 
Ooata  And  fees. 

aee.  3B0.  Wlwa  prFTmUlnc  pirtT  lo  r«c«T«r  c«U. 

aS3.   Wbpn  defrail»nt  DDtillPd  to  IncnjmMd  CMts. 

336'.  CdMi  oh  ■nwDdmcot  ef  pl«adlii(. 

336.  Coata  an  iiUonniment. 

3.1T,   CmU  iTIPr  dlacodllnu.orp,  upoli  .n.iver  o(  title. 


1,    H^lllaTll    reHp^ctlu  dlAbUEW 


I  SoSgiatDt,  In  CDODtr  clrrk'a  ( 


850,  Fcea  la  jummaTy  prowedlnja- 
fitllO.  'When  prcTBllInK  psrtT  *•>  reCOTer  eoata. 

Except  ns  BpeciEcBtly  prescribed  by  law,  a  party  who  recOYers 
JiidRmpnt  in  tbia  court  is  entitled  to  recover  aa  costs  all  aunts 
allon-ed  by  express  provision  of  law,  and  all  feec  and  disburse' 
mpDts  prescribed  by  law  for  services  neceBsarilj  rendered  In  an 
action  at  the  reqaeat  ot  the  prevailing  party,  and  paid  by  him. 
C.  C.  P.,  13074. 

>HS1.  Wken  nplthcr  wtrtr  to  r«c*ver  cvata. 

In  either  of  the  foUowlDK  caaes,  costs  shall  not  be  awarded  to 
either  nnrty.  but  each  party  must  pay  his  own  costn. 

t.  Where  the  action  Is  dismissed  by  reason  of  the  failure  of 
both  parties  to  attend. 

2,  Where  the  rletendant  interposes  at 
property  will  come  in  question,  and  Kiv< 
jirpKcrlbed  in   this  act. 

X  Where  the  action  is  discontinued  on  the  ground  that  the 
plnintlir  or  defendant  is  an  Infant,  for  whom  a  gaardiau  ad  litem 
has  not   been  appointed. 

4.  Where  the  defendant  interpoees  plea  of  bankruptcy, 
c.  c.  p.,  I  wn. 

\nsZ.  Coatm  anniB  allovTed. 

In  nil  actionn  hroiiKht  in  this  court  there  shall  be  allowed  to 
the  prevnilinj!  party,  if  he  shall  have  appcnred  by  an  attorney  at 
law,  who  lileH  a  vcritieil  plendinn  or  a  written  notice  o(  appeer- 
nnce,  the  followinc  siinm  as  <'OBtB.  Where  an  aetion  ia  removed 
as  provided  in  section  three  of  this  act.  costs  shall  be  allowed 
1808 
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the  same  as  if  the  action  had  beeD   commenced  !□  tbe  court  t« 
which  It  is  removed. 

1.  To  cither  party. —  Where  the  amount  demanded  in  the  sum- 
mons is  under  fifty  dollar*,  or  where  the  amoant  demanded  Is 
under  fifty  dollars  and  defendimt  Intenrases  a  counterclaim  under 
fifty  dollars,  the  court  may,  in  its  discretion,  award  a  turn'  not 
exceeding  five  dollars. 

2.  To  the  plaintiff.— Where  after  the  trial  of  an  issae  of  fact 
raised  by  appearance  and  answer  of  defendaot,  plaintiff  recovers 
jiidirment:  For  fifty  dollars  and  nnder  one  hundred  dollars,  ten 
dollars:  for  one  hundred  dollars  and  under  two  hundred  dollars, 
f'ftcen  dollars;  (or  two  buudred  dollars  and  under  three  hundred 
dolinrs.  twenty  doflars;  for  three  hundred  dollars  and  ander  four 
hundred  dollars,  twenty-five  dollars;  for  four  hundred  dollars  or 
over,  thirty  dollars.  If  the  action  is  for  the  recovery  of  a  chattel 
the  amount  of  L-oata  shall  be  governed  by  the  value  of  the  chattel 
as  determined  in  the  judKment. 

3.  To  the  plaintiff.— Where,  upon  the  nonappearance,  or  (aflure 
of  defendant  to  answer,  plaintiff  recovers  judgment:  Por  fifty 
dolinrs  and  under  one  hundred  dollars,  five  dollars;  for  one 
hundred  dollars  and  under  two  hundred  dollars,  seven  dollars 
and  fifty  cents:  for  two  hundred  dollars  and  under  three  hundred 
dollars,  ten  dollars;  for  three  hundred  dollars  and  under  four 
hundred  dollars,  twelve  dollars  and  fifty  cents:  for  four  hundred 
dollars  or  over,  fifteen  dollars.  If  the  sction  |s  for  the  recovery 
of  a  chattel  the  amount  of  costs  shsll  be  goTeined  by  the  value 
of  the  chattel  as  detennined  in  the  judgment. 

4.  To  the  plaintiff.—  Where  the  action  brouRht  by  the  plaintiff 
is  for  a  sum  less  thnn  fifty  dollars,  and  the  defendant  shall  have 
interposed  a  counterclaim  amounting  to  fifty  dollars  or  over,  and 
the  plaintiff  recovers  judgment  upon  the  nonappearance  of 
defendant,  the  same  sum  as  plaintiff  would  be  entitled  to  recover 
on  default  if  the  amount  of  bis  claim  was  the  amount  of  defend 

5.  To  the  defendant. —  Where  defendant  recovers  judgment 
after  the  trial  of  an  issue  of  fact,  raised  by  appearance  and 
answer,  coats  shall  be  awarded  to  the  defendant,  at  the  rate 
prescribed  in  subdivision  two  based  upon  the  amount  of  plaintiff's 
demand  in  the  summons.  If  the  action  la  for  the  recovery  of  a 
chattel,  the  amount  of  <>osts  shall  be  governed  by  the  vahie  of  the 
chattel,  as  set  forth  in  the  affidavit  of  plaintiff, 

ti.  To  the  defendant —  Where  defendant  recovers  judgment  on 
the  non-appearance  ol  the  plaintiff,  costs  shsll  t>e  awarded  to 
the  defendant  at  the  rates  prescribed  in  subdivision  three,  based 
upon  the  amount  of  plaintiff's  demand  in  the  summons.  If  the 
action  is  for  the  recovery  of  a  chattel  the  amount  of  costs  shsll 
be  Kovemed  by  the  value  of  the  chattel  as  set  fortli  in  the  affidavit 
of  plnintiff. 

T.  To  the  defendant. —  Where  after  the  trial,  of  an  issae  of 
fact,  rntsed  by  his  appearance  and  answer,  and  coDDtercIatni, 
the  defendant  recovers  judgment;  For  fifty  dollars  and  under 
one  hundred  dollars,  ten  dollars:  for  one  hundred  dollars  and 
under  two  hundred  dollars,  fifteen  dollars;  for  two  hundred  dollars 
and  under  three  hundred  dollars,  twenty  dollars:  for  three 
hundred  dollars  and  under  tour  hundred  dollars,  twenty-five 
dolinrs;  for  four  hundred  dollars  or  over,  thirty  dollars. 

8.  To  the  defendant. —  Where,  upon  the  non- appearance  of  the 
plaintiff  after  issue  joined   and   defendant  shall  have  interposed 
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a  connterclaim  and  r?iM>v«rs  judKmeut:  For  fifty  lioDars  and 
iimler  one  hundred  dollara,  fivp  dollurH;  for  one  huadred  dollars 
and  nuder  two  hundred  dollara,  seven  dollars  and  fifty  cents; 
for  two  hundred  dollars  and  iiuder  three  hundred  dollara.  ten 
itollani;  (or  three  huadred  dollara  and  uoder  four  hundred  dollara, 
twelve  dollars  and  fifty  cents;  for  fonr  hundred  dollars  or  over, 
fifteen  dollars. 

0.  Upon  settlement  of  case  after  service  of  summons,  and  before 
trial,  plaint ifF  shall  be  entitled  to  coats  at  the  rate  prescribed  In 
RubdlTision  three  of  thia  section,  determined  bj  the  amount  ef  the 
settlement, 

10.  UiKiu   Hi'ttlement   of  case   after   trial   and   Ivefore  entry   of 
jndKment  plaintiff  ahall  be  entitled  to  coats  Bt  the  rate  preectibed 
In  Bubdirision  two  of  this  section,  determined  b;  the  amonnt  of 
.    the  settlement. 
[N-w.l 

I  ass.  ^bPB  defendant  entitled  t»  ln(^TC■■ed  c«mtm. 

In  either  of  the  toilowiug  cases,  a  defendant  in  whose  favor  a 

final  judgment  ia  rendered,  in  an  action  wherein  the  complaint 
demandii  judgment  for  a  sum  of  monej  only,  or  to  recover  a 
chattel;  or  a  final  order  is  made,  in  n  special  proceetTing  instituted 
by  a  state  writ,  is  entitled  to  recover  the  coats,  prescribed  In 
section  tlirce  hundred  and  thirty-two  of  thia  act,  and.  In  addition 
thereto,  one  half  thereof; 

1.  Where-  the  defendant  is  or  was  a  public  ofilcer,  appointed 
or  elected  under  the  authority  of  the  state,  or  a  person  Bpecially 
appointed,  according  to  law,  to  perform  the  duties  of  sach  an 
ofQcer;  and  the  action  or  special  proceeding  was  bronght  by 
reason  of  aa  act.  done  by  him  by  virtue  of  hla  oDce,  nr  an 
alleged  oniiasion  by  him,  to  do  an  act,  which  it  was  his  ofDclal 
duty  to  perform. 

2.  Where  the  action  was  brought  against  the  deteadaDt.  by 
rcasou  of  an  act  done,  by  the  command  of  such  an  officer  or 
[lerson,  or  in  his  aid  or  assistance  tonching  the  duties  of  the 
office  or  appointment. 

H.  Where  the  action  was  brought  againat  the  defendant,  for 
taking  a  distress,  making  a  sale,  or  doing  any  other  act,  by  or 
urder  a  color  of  authority  of  a  statute  of  the  atdte. 

Rut  thia  section  does  not  apply,  where  an  officer,  or  other 
person,  specified  herein,  nnites  in  bis  answer  with  a  person  not 
cr titled  to  such  additional  costs. 


I3S4.  Coat*  on  demnraer. 

Where  a  judgment  ia  rendered  on  the  trial  of  a  demurrer,  the 
prevailing  partj^  Khali  recover  the  satne  costs  as  if  the  judgment 
lind  been  in  his  favor,  upon  the  default  in  the  same  action. 
Otherwise  costs  shall  not  exceed  ten  dollars  in  the  diacretioD  of 
the  justice,  as  a  condition  for  leave  to  plead  over. 

I  USS.  CttBiB  OB  amendment  ot  plendlUK- 

The  court  may.  In  its  discretion,  na  a  condition  for  allowing  an 
amendment  to  a  pleading,  require  the  payment  of  a  sum  not  to 
cJiceed  ten  dollars  as  costs  to  the  ndverse  party. 

cc.p..i»«.  ,     , 


MUNICIPAL  COURT  ACT. 
t  SS6.  Coat*  oa  adJonrBuent. 

VVhiMi  a  trial  shall  be  mljourned  on  lauae  Bbowii,  the  justice, 
in  his  iliijcretiuD.  may  inipuBe  upon  the  party  applyiog  for  the 
Hdjournuietit  HUch  eonditionH  ae  to  him  uhall  tieem  reaeonable. 
and  may  also  impose  eoBts  to  the  amonut  of  ten  dollsrs,  besidea 
disbursements,  aa  a  condition  of  sdioiummetit. 

L,  1882.  eb.  410.  |{  ISea,  1420. 

I  SST.  Coat*  nHer  dUooatlanSHo*,  vpOM  aaawer  of  title. 

When  nn  action  brought  in  this  court,  has  lieeA  iliscoDtinued. 
as  prescribed  in  this  act,  upon  the  deliTpry  of  an  auswer  shoving 
tbat  title  to  real  property  will  come  in  queation.  and  a  new  actiou 
tor  the  same  cause  baa  been  commenced  in  the  proper  court; 
the_  part?  >n  whose  favor  final  judcment  is  rendered  in  the  nev 
action,  is  entitled  to  costs;  except  that  where  iinal  judKment  is 
rendered  therein,  in  favot  of  the  defendant,  upon  the  trial  of  an 
issne  of  (act,  he  i.<i  not  entitled  to  costs,  unless  it  Is  certified 
that  the  title  to  real  property  came  In  question  on  the  trial.    . 

L.  IBSa,  cb.  410,  1 1421. 

1 338.  Coata   where  title  to  r*al  property  En   vvcatloB. 

Where  plaintiff's  complaint  is  diamiased.  ptirauant  to  section 
one  hundred  and  eighty-four  of  this  act,  defendant  ahall  be 
entitled  to  recover  the  costs  provided  In  Rubdivision  two  of  sec- 
tion three  hundred  and  thirty -two  of  this  act. 

I..  1882,  rh.  410,  I  1W4. 

1 33S.  Coata  In    nation   span   baatardr.  et   cetera,   bonda. 

Upon  n  recovery  being  had  in  an  action  brought  upon  a  liastardy 
or  abandonment  bond,  by  the  commisaioner  of  pnblic  charities,  or 
the  OTerscors  of  the  poor.  In  addition  to  the  other  costs  therein, 
the  conrt  shall  make  and  the  clerk  shall  enter  in  the  judgment, 
an  additional  allowance  of  ten  per  centum  of  the  amount 
recovered. 

L.  18S2.  rb.  410.  1 1422. 

I  340.  COHta  In  action  liy  worlcInK  -womnni 

In  an  action  brought  to  recover  a  sum  of  money  for  wagen 
earned  by  a  female  employee,  other  than  a  domestic  servant;  or 
for  material  furnished  by  snch  an  employee,  in  the  course  of 
her  emi>loyment.  or  In  or  about  the  subject-matter  thereof,  or 
for  both,  tbe  plaintiff,  if  entitled  to  costs,  recovers  the  Bum  of 
(en  dnllnrs  as  costs,  In  addition  to  the  costs  allowed  in  this  court, 
unless  the  amonnt  of  damages  recovered  is  less  than  tou  dollars; 
in  which  case,  the  plaintiff  recovers  tbe  sum  of  five  dollars  ax 
snch  additional  costs.  When  the  employee  Is  the  plaintiff  in  such 
nn  action,  she  is  entitled,  npon  a  settlement  thereof,  to  the  full 
amonnt  of  costs,  which  she  would  have  recovered,  if  jadgment 
had  been  rendered  in  her  favor,  for  the  sum  received  by  her  upon 
the  settlement. 


<R41.  Tasntlou  of  coata. 

Where  judgment  has  lieen  rendered  by  the  justice,  costs  must 
e  taxed  by  the  clerk  and  inm-rted  in  the  judgment.  Before  any 
em  of  coKtK  other  than  Ihe  mstn  H^cA  by  the  express  provision 


MUNICIPAL  COURT  ACT. 

o(  law  nr  tcranted  by  the  justice  or  fees  paid  to  th(>  clerk  In  the 
ui^tioQ  are  allowed,  the  party  must  xhaw'  by  his  nffldnyit,  or  that 
"f  his  attorney,  that  the  item  was  actually  and  legally  paid  Hnd 
Incurred.  AH  iteniH  of  ro«  niuut  lie  entered  by  the  derk  in  th,.- 
[locket  book  kept  by  him.  The  clerk  shall  likewise  tax  costs 
allowed  by  the  appellate  court. 
New.    SeeC.  C,  P..  1  3078. 


1848.  Hevlen  of  taxBtloa. 

A  taxation  may  be  reviewed  by  the  justice  sitting  in  the  dintriet. 
within  Sve  days  after  the  entry  of  judfrment.  upon  two  dayn' 
notice.  The  order  made  npon  such  a  motion  inttst  ttinallow  any 
item  wrongfully  included  in  the  judgment,  or  add  any  item  wrong 
fully  omitted  therefrom,  and  direct  that  any  sam  so  disallowed 
be  credited  npon  the  Judgment  and  upon  any  execntion  or  other 
mandate  issued  to  enforce  the  Judgment.  ITuIbbs  such  review 
is  asked  for,  such  ta-tatioa  sball  not  be  thereafter  questioned  on 

Hew.    8mO.  O.  P.,H328!-Me«. 

1843.  COBlmi  duty   of  clerk   on   «bi«IIo«. 

The  clerk  mnst  examine  all  items  presented  to  him  for  taxation; 
must  satisfy  himself  that  all  the  Items  allowed  by  him  arc  correct 
and  legal;  and  niuRt  strike  out  all  eharges  for  fees,  where  it  does 
not  appear   that   the  services  (or  which   they   are   charged  were 


I  S44.  Coat*)  aMdaTlt   rBUptctiag  d labor Bemcnta. 

A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed 
w-ithout  an  affidavit,  stating  the  unmber  of  days  of  bis  actual 
attendance:  and,  if  travel  fees  are  charged,  the  distance  for  which 
they  are  allowed.  A  charge,  for  a  copy  i)f  a  document  or  paper, 
cannot  he  allowed,  without  an  afRdavit  stating  that  it  was 
actually  and  necessarily  nsed.  or  was  necessarily  obtained  for 
ii*ip.  -in  Item  of  disbursements,  in  a  bill  of  costs,  cannot  be 
allowed  in  any  case,  nnless  it  is  verified  by  afBdavit  and  appears 
to  have  been  neeessarily  incurred  and  to  be  reasonable  in  amount, 
except  fees  paid  to  the  clerk. 

|S4B.  Coatd   npon  appeal)   to  tThom. 

TTpon  an  apiieal  provided  for  in  this  act,  the  award  of  coats  Is 
regulated  as  followH: 

1.  If  the  appeal  is  dismissed  because  neither  party  brings  it 
to  a  hearing,  as  pri'scribed  by  law,  costs  ahall  not  be  nwnrded  to 

2.  If  the  Judgment  or  final  order  is  reversed,  ciistH  must  be 
awarded  to  the  appellant. 

B.  If  the  judgment  or  final  order  is  afliruied.  costs  must  be 
awarded  to  the  respondent. 

4.  If  the  judgment  or  final  order  is  modified  or  a  new  trial  is 
ordered,  costs,  or  such  part  thereof,  as  to  the  appellate  court 
seems  jnst,  besides  disbursements,  mn.v  be  awarded  to  either 
party,  absolutely,  or  to  abide  the  event. 

C,  C.  P.,  tl  3088.  3!13. 


MUNICIPAL  COURT  ACT. 

i  34e.  Coat*  upon  iippeBli  aatsuBt. 

I'lwii  an  hp||[-h1.  pniviilpd  fnr  in  tliix  iii't,  costs  wbeD  awarded 
niiisl  Up  bk  rollowR.  !M^H^lles  disiburn^iiicnts: 
To  the  Hjipi'llant  iii«m  rcvprsnl,  thirty  dollam. 
To  thp  n-Hpondfiit  upon  nHtrmanre,  twenty-five  dollari. 


I'lcrkn  of  the  court,  tho  foIloTriDS 
nunis  an  rourt  lees  in  an  ai.'tiDn.  and  there  shall  be  no  othere. 

1.  Upon  the  iHsuinfc  of  a  HummoDS.  one  dollar. 

'i.  For  placintc  cnnae  iipon  the  calendar  of  court,  one  dollar,  to 
be  paid  upon  thp  return  of  the  aummons, 

8.  For  a  return  upon  an  appeal  from  a  judgment  or  order,  two 
dollarti. 

4.  For  iasuisg  an  order  of  arrext,  or  a  warrant  of  attacbment, 

5.  For  entry  of  iadsnient  upon  eonfeaaion,  one  dollar. 

G.  For  trial  by  jnry  of  hix,  four  dollars  and  fifty  rents;  for  trial 
by  jury  of  twelve,  nine  dollars. 

7.  For  wrtifying  a  eopy  of  a  paper  on  file  in  the  clerk's  office, 
ten  cents  for  each  folio  of  one  hundred  words,  except  return  upon 

All  of  the  above  tees  shall  be  prepaid  before  tb»  service  aball 
be  performed. 


n  employer 

for  Bervi<?e»i  performed  by  such  employee,  male  or  female,  the 
clerks  of  this  court  ihall  not  denianif  or  receive  any  fees  whatso- 
ever from  the  plaintiff  or  his  airents  Qr  attorneys  iii  aui'b  action. 
if  the  plalntiB'  shall  present  proof  by  his  own  aflUdevit  that  his 
demand  is  less  thnn  tifty  dollors,  that  he  is  a  resident  of  the  city 
of  New  Turk,  thnt  he  hns  a  koo<I  and  meritorious  cause  of 
action  ncninst  the  defendant,  and  the  nature  thereof:  that  he 
baa  made  either  a  written  or  n  personal  demand  upon  the  defend' 
ant  or  his  agent  or  representative,  tor  payment  thereof,  and  that 
payment  was  refused.  Eicept  that  if  the  plaintiff  shall  demand 
a  trial  hy  Jury,  he  must  pay  to  the  clerk  the  fees  therefor  pre- 
scribed in  thin  act. 

L.  1SH2,  cb.  410.  I  MIA. 

t  349.  Ifees,  itrop^rty  ot  eity. 

Except  luarshnlH'  and  jurors'  fees,  all  moneya  paid  to  the  clerk* 
of  this  court  fnr  fees  shall  be  the  property  of  the  city  of  New 
Tork. 

[NW.] 

I  RIM>.  Fees  on  docliFt  of  JndKiiieat.  IB  conntr  clerk**  ofllce. 

When  n  judjcment  Ik  docketed  by  a  county  clerk  upon  a  tran- 
script from  a  clerk  of  this  court,  he  chall  add  to  the  amount  of 
the  judsuieut  set  forth  in  said  trsnscript.  a  charge  for  dooketinK 
judgment  in  said  ofllce.  the  fee  of  the  county  clerk  for  Isaning 
an  execution  and  the  shcrifTs  fees  for  receiving  and  retnniiiiK 
one  execution  thereof. 

L,  1SB2.  eh.  410.  I  t4»>. 


MUNICIPAL  COURT  ACT. 
i  3S1.  JBF«r'a  ««ea. 

Every  peraon  snniuoaei]  aa  a  Juror  ehall  be  entitled  to  a  tee  of 
twenty-five  cents,  to  be  paid  ae  provided  In  thia  act. 

I  SOX.   Wltanaea*  tees, 

A  witneaH  In  an  aetlon  or  nummary  proceedini;,  pcDdinK  in  this 
court,  or  before  a  commlsrioner  appointed  bj-  this  court,  or  before 
a  justice  at  this  court,  taking  a  deposition  to  be  used  in  a  court 
notof  record  o(  anotiier  state  or  territorj  of  tlie  L'niled  SlHtea  is 
entitled,  except  where  another  tee  ia  specially  prcKcribed  liy  law, 
to  twenty-five  cents  (or  each  day's  attendance;  and  if  ho  rcHidPH 
more  than  three  miles  from  tbe  place  of  attendance,  to  eight 
centB  for  each  mile  going  to  the  place  of  attendaucc. 

C.  C.  P..  11  3318.  33ST. 

I  898.  SI  enosr>  «)>«•■'■  fee  a. 

In  all  cases  of  appeal  from  au  order  or  judmiient  made  or 
rendered  in  this  court,  where  a  traiiRcript  of  the  Hti'uiijtrapher's 
minnles  of  the  testimony  given  on  the  trial  of  hearing,  becomes 
a  necessary  part  of  the  return  on  appeal,  the  stenoirrapher's  feeii 
for  niakinK  up  such  transcript  shall  hv  ten  cents  for  every  one 
hundred  words,  and  shall  l>e  paid  in  the  first  instance  by  the 
appellant,  and  afterwards  taxable  by  him  as  a  diBbursement  on 
tbe  appeal. 
L.  1901,  fli.  4«0,  t  IMT. 
I8S4.  HafBlua'a   feu. 

Fees  shall  be  allowed  to  marshals  for  servicen  rendered  under 
the  provisions  of  this  act,  as  follows:  For  serving  a  snmmous. 
order  of  arrest,  or  attachment  on  one  defendant,  one  dollar,  and 
for  every  additional  defendant  actually  served,  fifty  cents;  for  a 
ropy  of  e.very  summons  delivered  on  request,  or  served,  fifteen 
cents:  for  a  copy  of  every  attachment  and  ot  the  inventory  of  the 
property  attached,  fifty  cents;  for  serving  and  levying  an  exc<'U- 
tion  or  selling  under  an  attachment,  five  cents  for  every  dollar 
collected  to  the  amount  of  one  hundred  dollars,  and  two  and  a 
half  cents  for  every  dollar  collected  over  one  hundred  dollars; 
for  every  mile,  going  only,  more  than  one  mile,  when  serving  a 
summons,  order  of  arrest,  attachment  or  execution,  six  cents,  to 
be  compnted  from  the  place  of  abode  of  the  defendant,  or  where 
he  shall  be  found,  to  the  place  where  the  same  is  returnable;  for 
Mimmoiiing  a  Jnry,  one  dollar  and  fifty  cents:  for  going  with  the 

[ilaintiff  or  defendant  to  secure  security,  when  security  is  ordered 
ly  the  court,  one  dollar;  for  taking  the  defendant  Into  custtxiy 
on  an  order  of  arrest,  execution,  or  commitment,  two  dnllarx  and 
forty  cents,  serving  a  subpoena,  twenty-five  cents:  for  every  levy 
actually  made  by  virtue  of  an  execution,  one  dollar;  for  serviug 
a  writ  of  posaession  or  restitution,  putting  any  iK'rtinn  entitled 
into  the  poHsession  of  premiHcs.  and  removing  the  tenant,  when 
snch  powers  can  be  exercised  by  a  marshal,  one  dollar;  and  the 
name  fees  for  travelling  to  aerve  the  same  as  are  herein  allowed 
for  aerving  a  summons;  for  advertising  for  sale  any  property  by 
virtue  of  any  execution  or  attachment  issued  out  of  a  district 
court,  or  by  any  Justice  thereof,  one  dollar;  for  every  day  neci's- 
sarily  employed  in  attending  such  sale,  one  dollar.  The  said 
marshals  shall  perform  all  other  services  required  of  them  by  law. 


MUNICIPAL  COURT  ACT. 


L.  ima.  th.  *ia.  i  mo. 

f  3D0.  CoBta  on  order  lo  proi>«cnte  iBkpataal'B  b*>d. 

Wbi'Dever  an  order  Khali  be  luade  inirHuaut  to  law.  directioK 
that  the  botid  ol  a  mershnt  be  prow^t^uted  ia  this  court,  the  justice 
icmnting  the  motion  and  makiag  the  Bald  order  mar  award  th(> 
'ig^rieved  party  his  reaBODable  costs  on  said  motion,  not  exceed- 
ing thi'  Hum  of  ten  dollars,  which  shall  be  Included  iu  the  judg- 
ment ubtained  upon  such  bond. 

1 SBO.  Fre»  In  iinmmaf)-  rroccedlOKa* 

In  nummary  proceedinsa  to  recover  the  pogaesiiion  of  lands, 
the  fees  ot  otBi'crH,  except  where  a  fee  is  epecially  friTen  in  chapter 
tweuty-oiie  of  the  code  of  civil  procedure,  must  be  at  the  rate 
allowed  by  law,  in  an  action  iu  tbia  court,  and  are  limited  in  like 
manner,  unless  the  application  is  founded  upon  an  aUegatioD  ol 
forcible  entry  or  forcible  holding  out;  in  which  caae  the  judge  or 
jiutiee  may  award  to  the  auccetuiful  party  a  fixed  sumr  as  coats, 
not  pxreeditig  fifty  dollars,  in  addition  tu  his  disbursements.  The 
final  order  awarding  costs  may  be  docketed,  and  an  executioii 
may  be  isauci!  to  collect  the  costs  awarded  thereby  iu  like  manner 
an  if  the  final  order  was  a  judgment  rendered  in  tJie  court  in 
which  the  judge  or  justice  is  presiding  officer. 

L.  1882,  cb.  ilO,  I  1418. 


D,g,t,ioflb,GoOglc 
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TXTXJI  XL 
Daflnitions;  effect  of  ft«t;  laws  r«pfl«d. 


1900.  DeBnKloiiii. 

Wunls  iiHi-d  Ln  this  apt  in  the  past  or  preMUt  tnise  include  ths 
future  an  well  an  the  past  or  preMDt;  words  used  tn  tbe  mascalioe 
fcrader  Include  tbe  temtnine  and  neuter;  tbe  singular  nnmber 
I  Deludes  the  plural  and  the  pinral  the  Hingnlar;  the  word 
"  person "  includes  a  corporation  ne  trell  as  o  natural  person: 
writing  includes  printing,  printed  or  typewritten  matter;  "oath" 
includes  afllrmatinn  or  declaration;  "  signature  "  or  "  anbacrip- 
tion  "  inehides  "  mark,"  when  the  person  cannot  write,  his  name 
beins  written  near  it.  The  following  terms 
act  have  the  siRntfication  attached  to  them  ii 
otherwise  apparent  from  the  context: 

1.  The  word  "attorney"  signifies  an  attorney  or  tbe  sapreme 
court  of  this  state,  dnly  licensed  to  practice  as  ancb. 

2.  The   word    "  district "   signifies   a   district   of   the   mnuicipa) 

3.  The  word  "  clerli  "  signifies  the  clerk  or  assistant  clerk. 

4.  The  word  "  marshal  "  signifies  any  person  authorized  to  per- 
form the  duties  of  a  marshal. 

B.  The  word  "  corporation  "  inclndes  erery  association  baring 
any  corporate  rights,  whether  created  by  special  acts  of  the  legls- 
lotiire  or  under  general  laws. 

L.  less,  cb.  410,  I  itsi. 

1 301.  Saving  cianac. 

The  repeal  of  a  law  or  any  part  of  it  apeeified  in  the  annexed 
schedule,  nhall  not  affect  or  impair  any  act  done  or  right  accruing, 
accrued  or  acquired,  or  liability,  forteitnre  or  penalty  Incurred 
prior  to  September  first,  nineteen  hundred  and  two,  under  or  by 
rirtne  of  any  law  so  repealed,  but  the  eame  may  be  asserted, 
enforced,  prrisecuted  or  inflictt^i.  as  fully  and  to  the  same  extent 
Hs  if  such  law  had  not  been  repealed;  nor  shall  this  act  create  a 
vacancy  tn  any  office  or  employment.  Alt  actions  and  proceed- 
ings commenced  under  or  by  virtue  of  the  laws  ho  repealed  and 
pondins  on  September  first,  nlaeteen  hundred  and  tn-o,  may  be 
prosecuted  in  the  same  manner  and  with  the  same  effect  as  they 
misht  under  laws  then  existing,  unless  it  shall  be  otherwise 
apecially  provided.  Nothinit  in  this  act  contained,  shall  be  con- 
strued as  affectinK  any  existing  provision  of  law  so  far  as  pro- 
visions apply  to  an;  portion  of  the  state,  other  tban  the  city  of  . 
New  York. 
L.  isas,  ch.  iio,  t  sua. 


dm,-,;.^:^,  Google 


MUNICIPAL  COUET  ACT, 
i3«2.  CoBilrnetlon. 

The  proTisioDa  at  tbis  act,  so  far  bb  the;  are  aubstantiallr  the 
Bame  an  those  ot  laws  existiag  prior  to  September  firat.  nineteen 
buudred  and  two,  shall  be  construed  as  a  coDtinnatlon  ot  such 
luwK.  uiodifiei]  or  amende,  according  to  the  langua^  employed 
ill  this  act,  and  not  sb  a  new  enactment:  a  reference  in  taws  not 
repealeu.  to  provisious  of  law  incorporated  into  this  act  and 
re]icnlei),  shall  be  construed  as  applying  to  the  proTisiona  so 
iiicorpc>rated.  Where,  in  the  charter,  tn  amended  in  oineteen 
hundn-d  and  one.  the  term  "  hereioBfter  prescribed  "  or  words 
eigiiiralent  thereto  are  used  la  sections  reUtinfC  to  the  mauicipal 
court,  which  are  unrepealed,  the  reference  shall  be  deemed  to 
extend  to  this  act. 

I3VS.  SeetlvDB  of  tbe  e*d«  not  aypllcaU*. 

The  provisions  of  sections  thir^-two  hundred  and  seveo  to 
thirty-two  hundred  and  fourteen,  inclusive,  of  the  oofe  of  civil 
procedure,  do  not  apply  to  actions  or  proceedings  in  tbia  conrt, 
except  an  apecially  provided  in  this  act. 

I  8S4.  Laws   repealed. 

The  iBws  or  parts  thereof,  specified  In  the  schedule  hereto 
annexed  and  all  acts  amendatory  thereof  or  supplemental  thereto, 
in  force  when  this  act  takes  effect,  are  hereby  appealed. 


a  the  mnnldpal  conrt  act  of  the  city  of 

I  son.  When  to  tak*  effect. 

This  act  shall  take  effect  on  the  Brat  day  of  September,  nineteen 
hnndred  and  two. 

SCHEDULE  OF  LAWS  REPEALED. 


t  dlitrlct  bronaht. 


tdijortlj  at  bunl.. 


ictlon  br  cKy. 


DMn;.^:o,GoOJ^Ic 


MUNICliPAL  COUET  ACT. 

Of  "  The  New  York  elty  consolidation  act,  of  clgliteeD  hnndrei^ 
and  eighty-two,"  as  amencled  to  nineteen  hundred  and  two,  the 
following  sectioQB; 


r  coda  CDBtalacO.  - 


MUNICIPAL  COUET  ACT. 

BiAMCt  matter. 

I'leidiBC*  In  aeilaii  m  twitudr  bond*. 

Idtm;  defvDdant  to  deliver  ondertAllnf. 

Idem;  Dew  action  ta  b«  brought  In  ■upreme 


it  jaroTt  tommoiKd,  but  not  dnwi 
._      ,a--' —    ■- ■'  "-•  --- 


r^raoTil  not   to  Impair  pTDMBdlBsl. 

la  ot  }ud(Di«nIi  and  docketing. 


Ctrrk  to  keep  Indei, 

Ci'rtMM  mplea.  paprra,  ptc.,  pFliaa  fade  erMsnce. 

1410-*..... »    Sections  ot  code  appllpab]«.  etr,:  contompt. 

1116 F«m;  wbea  plalotur*  dmand  t«H  tbu  flltr  4alluf. 

..  _   ..Google 


MUNICIPAL  COURT  AOT. 

Snbjeet  mitter. 


1*17,, 

Fwi;  demand  or«r  Bttj  doUin. 

ni.. 

OF  • 

THE   CODE  OP  CIVIL  PHOCEDDHB."   THE   POL- 

LOWING: 

Bnbjcct  mitter. 
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ISDBX  TO  tax  MUJIIOIPAl  OOJTBX  AOT  OF  THX  OirT 
07  mtW  YOBX. 

ifittanmem  mm  to  leeUcoa.) 


Ab  ABdO  DBie  Bt. 

jurixliclion  of  RCllon  on  bond  . 


AltseoDdlBK  I 

ordfr  of  »rre»t  »a»lnst  . 


BttachmcDt  agaiiut  . 


AckBOTTledKBinit. 

justice  mar  Uka 10 

AoesoBta. 

order    tor  CxhltdUon    of IBS 

in  what  district  to  he  brought 2S 

btgan  by  »ervtce  of  suminoni  or  voluntary  •ppaiance. !» 

deemed  commenced  when  suramoin  delivered  for  Krvice 80 

joinder  of  camei,  gee  "  Fliadiho." 

by  marshal  in  aid  of  attacfamciit SI 

on  judgment  againat  joint  debtors  not  xirTed.... 288 

AdloBrnnvnt. 

when  trial  may  be  adjourned   198 

apfiltcation  for,  by  arrested  defendant Kt 

undertaking  on  adinurnment  for  loaser  than  eight  dayi 104 

imposition  of  conditions  1B6 

when  commission  to  take  tettimony  granted 208 

of  examination  on  order  to  take  IcHimony  conditionally 228 

of  trial  after  return  of  jury 2Sa 

costs  on   338 

A  d  M I  a  lat  r  Ktora. 

See  "  ElHCDTOIS  AMD  ADUINItttATOU." 

AfltAnvlt. 

justice  may  take II) 

of  lerrice  of  suiBiDonB S8 

on  granting  order  of  arreal BT 

by  plaintiff  in  replerln    08,  9T 

by  agent,  etc.,  for  replevia  or  return loo 

Ascnt. 

order  of  arrest  in  action  for  money 

aflidavit  by,  for  replevin  or  return.. 

MIS 


>.«lc 


INDEX  TO  MONICIPAL  OOUET  ACT. 
See  "  Suiuiuioif  or  CoNTiovntr." 


.f  pleading*,  wbm  floured 
of  pcth<oo  or  uiw< 


Sm  "  TuvjtiiKa." 


:t\  tatj  be  Ukeo.  ■ 

Bfleaa  proceeding i 


fendint  pooi  penon  . 
ipp«al  nujr  be  taken 


thne  to  Bppefil   . 

KTvice  of  notice  on  inpondent SIX 

oraiuion  to  ■erre  clerk  or  re^nndent SIR 

when  amendment  of  notice  allowed 918 

undertaking  to  aUy  necution    8U 

eiceplian  to  luretiea  on  undertaldnK 3UI 

jnitification  of  nirttle*  SIB 

now  proceedinsB  stayed ..>.  US 

return  by  cterk  to  appellate  court SIT 

.  aetllcDient  of  case  on  appeal nS 

when  iuatice  dead,  etc Stfl 

procedure  when  adverte  party  haa  died DSD 

when  parly  diea  pendJng  appeal RSI 

order  of  aubatitntlon   1123 

bearing    SSI 

on  what  papera  beard S26 

■jadgnent    on    810.  .^!6 

(Uimitaal 325 

reverul  on  atqtulatloii 3211 

reatitnlion  on  TCferaal  S28 

Betting  off  coats  and  recorerj 334 

clerk  of  appellate  court  to  retam  papera,  etc. 327 


tpearance. 

action  may  be  begun  bjr 

by  marlhal  prohibited 

apecial  appearance  on  queatioD  not  invalring  marila.. 


in  what  caiea  order  granted 

when  granted  in  action  to  forecloae  UcD  od 
not  granted  on  anhmilsion  of  controveray. . 
■flidaTii  and  undertaking  on  graniinc  order 

requiaitea  of  order  

aunKnona  to  be  returnable  inunediately. ... 

order  to  vpedfy   bail 

order  to  he  executed  by  warahal-...- 

tajtn  to  be  delivered  la  arrcMed  peraoD,,. 
proceeding!  ujion  arrest 

proceeding!  when  juatice  i*  a  wilTteaa.....! 
1414 
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INDEX  TO  MUNICIPAL  COUET  ACT. 

Arrciit  -^  Continued. 

pUidtifT  to  be  notified  of  arrest. ,..-,-,-.-, ,*i..>4,.>44.. 
blil  or  depoiit  hEfpre  return 

defendvit  lo  hiv 

payment  of  depoiit  ii 

bmil  or  deposit  after  rnurn. « 

when  defendant  entitled  lo  jail  tibertiu! '.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.  BG 

adiournmenii  wben  defendant  under  arnat. 193 

undertaking  by  defendant  on  ipplieatloa  for  ■djounimetit ST 

motion   lo  discharge   from 68 

privilei*  froco   W 

diKharge  of  privileced  penoni  from W 

Dndertakingi,  auretie*,  etc TO 

AaMivlt. 

actions  for,  excepted  from  jnriidietion 1 

when  Bssiinee  may  tnalnt^n  replevin DO 

right  (o  counterclaim  demands  against  assignor   102 

AttKclimeut. 

when  warrsnt  to  be  granted  73 

not  granted  on  submisiiOD  of  conlioversy S43 

requisites  of  sffidavit 74 

affidavit  (o  be  filed T* 

contents  of  warrant  75 

wsrnnt  to  accompany  ninnians  TB 

undertaking  on  granting  warrant  Te 

warrant  to  b*  executed  by  msrshal 56,  302 

how  executed  77 

at  lean  six  days  before  return  day 77 

on  what  properly  warrant  may  be  levied TT 

method  of  levying  on  different  Itinds  of  property 7S 

certificate  of  defendant's  interest  in  property  to  be  furnished  in.  TB 

person  refusinic  certificate  of  defendant's  interest  to  b«  examined.  BO 

marshal    (o   collect   debts,   etc,   attached 81 

restoration  of  property  when  attachment  dischirsed 81 

nndertaking  by  defendsnt  to  regain  property S4 

claim  by  third  person   .  .^ -BB 

judgment  on  bond  on  claim  by  third  person 88 

action  by  defendant  on  third  party  bond  when  attachment  va- 

return  by  marshal    '../.'.'.'...'..'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'.,'.  88 

apnlication  to  vacate  and  modify  warrant RB 

judgment  where  property  has  been  attached M 

execution  on  judgment  where  property  has  been  attached 91 

undertaking,  sureties,  elc B2 

property  taken  under  cannot  be  replevied EKS 

execution  of  warrant  !!"!!!!!  I !!!  1 !!!'!!!]!!!  i !!!!  ^  i  i  :bb 

fees  of  eiecutlon  of  wirrint ISO 

^'fin*'!    ■.-■■•■-V ;.■■: S" 

persons  »ssuraln|[  10  be.  without  authonty 8 

misbehavior  punishable  as  civil  contempt^ 8 

marshal  not  to  act  as  .T JH 


INDEX  TO  MUNICIPAL  COURT  ACT. 

AttarBPT  —  Conlinufd. 

when  to  be  ASUEDcd  for  poor  prrson -,.-...... 

to  proseculc  for  pooi  pcrbon  vfitbout  compen^LdDB. ...... . 

entitled  to  costi  in  favor  of  poor  pcrioi 
order  of  ureit  againit,  in  ■clion  for  OK 


Ball. 


n  of,  bctore  return  of  order  of  arrot, . 


See.  also,  "  Nbootiahw  Ii(»i»iiiimis." 
fighi  to  countercldm  demands  aBalnrt  traniferor 
ird  Dt  Jantlpeii. 


iccendve  artlons  for  wparHle  Inilallaients.  ■ 

cr  be  attached   

:ti<h)us  surety  a  contempt 


trentfli  of  Promlar. 


CltT   of  npw   T*p1c. 


in  what  itislrict  action  by  or  against  to  be  brougbt 

corporation  eounset  ma*  be  summoned,  etc 

erdtr  of  «iTeal  in  action  for  <in«  or  penaltr  umdet  ardiUBeat 


INDEX  TO  MUNICIPAL  COURT  ACT, 

Clerk.  . 

defined  360 

dutiu  of 882 

form  of  docfeei   '....'. '.'.'.'.'.'.'.'.'.'.'.'.'.  384 

entriM  on  dockM   285 

indu  to  doekn  286 

to  delivH  dockets,  etc.,  to  lacceuor 2ST 

■ucceswr  may  iuiw  execution  on  unulUfied  docket S88 

to  collevl  and  account  for  feci S88 

unount  of  fees  payible  to 347 

no  fees  in  action  by  employe  for  scrrices,  except,  etc 44 

Code  «(  CItII  Proocd«F«. 

when  applicable    20 

provisions  not  ippliuble 360 

C^IBIBlBBlon. 

to  take  leitimony,  tee  "  DirosiTiOH." 

C*ni|>lalBt. 

See  "  Pleapincs." 

CompromlBC. 

offer  of  judgmeni  by  defendant 148 

sFceptance  of  offer  of  judgment 148 

Commlttve  of  Fepmon  and  Property. 


p1e*din(  conditions  precedent  168 

Cosatr  BcH  am, 

rule  of aas 

saving  clause 861 

when  act  to  Uke  e«ect 806 

Contempt. 

criminal   defined    4 

punishment  for  criminal  8 

in  view  of  court  punished  nmmarily 6 

notice  of  aocUHtion  vhen  not  in  view  of  conrt 6 

by  delinquent  witness   ]]  200 


jurisdiction  of  action  for  damages  for  breech.. 


n  for  breach. . 


misbehavior  punishable  as  civil  contempt.. 


CorporstloB. 

defined    .... 


jurisdiction  of  actions  aninst 

In  what  district  to  be  sued 

141T 


/ 


INDBX  TO  MUNICIPAL  COURT  ACT. 

Cornoratloii  —  Continued. 

«rvi«  of  summon,  on 81 

veriRcstion  of  pleadings  by ■' 104 

allegation  of  corponte  ejdKaKe ITS 

when  mi^omer^alved  byf! .". '.^1".!  !l!'i"l!  177 

■tock  DiajF  be  levied  on  under  aUachmenl 77 

order  of  arrest  asainit  officer  for  fuada  miiapfilied 06 

Comta. 

liability  of  guardian  ad  litem  tor 41 

in  favor  of  perion  laing  or  defending  u  poor  p«r*an 53 

on  order  to  proiecute  marahsl's  bond 365 

to  prevailing  puny SW) 

when  neilber  party  to  recover 391 

■ums  allowed   3S2 

when  defendant  entitled  to  increased  coMs 333 

on  demurrer SIM 

on  amendment  of  pleading 335 

on  adjournment    338 

after  discooiinuance  on  an.wer  of  title 8»7 

where  title  to  real  property  appears  from  plaintilTB  ■boviBg' WS 

in  action  on  bastardy,  etc,  bonds 33» 

in  action  by  working  woniui  for  wagea SM 


affidavit  reelecting  diaburscments M4 

Cotmt  vrc  lal  Ml. 

See  "  Pliaoikcs." 

wbcD  to  be  pleaded Ifil 

Covrtn. 

by  whom  held  13 

sinking  fund  eommiHionera  to  provide  place  for  holding 17 

when  to  he  held IT 

each  district  to  have  seal 18 

dty  authorities  lo  furnish  supplies  and  pay  aabries,  ete 19 


actions  for,  excepted  from  juriadictiou. . 
Criminal  a. 


jurisdiction  of  action  for  breach  of  coDtrtet.... . 

pleeding  matter  in  mitigation  of- ,'.-,...-.... .. 

asoortaining  on  default  of  defendant  in  replevin  ■ . 
against  delinquent  wltaeia  

jurisdiction  of  action  for  damages 

requisites  of,  in  replevin 

in  rqilevia  for  part  of  several  chattel* 


INDBX  TO  MUNICIPAL  COUBT  ACT. 
Dcfaalt. 

iurigdictioD  to  open 1 

dismisul  of  accioD  lor 21g 

proof  of  pUintilTs  cue  on I47 

power  of  court  lo  open 383 

condition*  OQ  opening 2B6 

when  defendant  allowed  to  defend  after  nibMitnted  service  of 

suraraoni   35 

C03I9  on  diatniual  foT  default  of  both  parlies 331 

I>«aikltlaii>. 


Dcpaaltlona. 

when  to  b( 


certificate  a  gufficien 
nippreuion  of  . . . . . 


receipt  of  deposition  bi  clerk  . 
to  be  Mei  on  return  _ 

II.   To    TAKE    TESTIMONY    COHWTIOB 

when   ordered    

affidavit  on  application   

order  by  consent    

order   for  ejismiaatloo    


III.  Or  nisoNEis. 
order  for  enamim 
rules  for  cxamini 


DltaeontlnaaucF. 

voluntary  by  pUint 


H  deposition   . 


1«1» 


INDEX  TO  MUSICIPAI/  CODET  ACT. 
inrixlictian  of 


h  or  vlthout  jury. . 


juritdiction  icaatf erred  to  municipal  court* 

Doclirt. 

entries  on.  wbere  defenduil  liable  to  ureit 
how   enlrie.  made 

inde.  ■ .' '.'. 

to  be  delivered  to  succesMr  of  clerli 


exhibitioi 


action   tor   . 


Eaupe. 

jurisdiction  of  action  for  damages  (or.. 

EtMpbfp. 


dcr  for  eihibition  of  vHlini;  or 

ilure.of  proof  distinguished  froi 

tries  or  tranKript  of  docket  ai 

rlilied  copiei  ol  paper*  admiMible  . 


I.  GKi™*i.t.T. 


requiiltc* 


rtume 

.n« 

:ecutJon 

lamplive  evidence 

n^pl  liled  «i 
nit'lli'ar.'har 

Ih  county  clerk. 
«e«li?^'«ar* 

ler  in 

Li  anfi 

ins  costs.... 

INDEX  TO  MUNICIPAL  CODRT  ACT. 


SxMatlnn-*  CodUonad. 
I.  GiNUALLV  —  Conti 


tgtinif  joint  debfon  when  all  not  (ummoned 2M,  aSS.  266 

M«y  at,  not  to  nceed  five  dtjrs 1 

»te  nf  pronerty  limiird 2TB 

Htbiltty  of  nurshlt  tor  fdlnre  to  levy  or  rctuni STfl 

Mtlsfulion  of  judgment  2T7 

n.  Ik  »»rLBvm. 

requisiia  of.  on  jodgnent  for  dcliTCTT  of  cfaittd HI 

for  dinuge*  awarded  hj  iadgment  iJB 

form  (nd  content!   134 

Tn*r*hiil'i  power  to  take  chutcl    1S5 

ininhal'i  return  pre*umplive  evidence  agunit  niretiea IZT 

III.  AOAI.JI  ri.M>.  ^ 

arreil  under 2T2 

limited   M5 

indoraement  on  iDmmona   8B 

when  different  ooaea  of  action  itrined 140 

in  action  to  foreclose  lien  on  chattel   140 

not  to  issue  on  aubmiaaion  of  controveny 24il 

under  judgment  for  wases 374 

BxecBton  >nd  AdnlnlatrBtor*. 

counterclaim  in  action*  auinR   IK 

may  sue  without  jointns  benekiary ^ 

none,  from  eiecnlion  on  judgment  for  wagea 274 

P. 
False  ImyrlaoMiBrat. 

actions  for.  excepted  from  juriBdiction I 

"';[^.rr:SL?*.^';cc;^;Yi«::::-:::::::::;:;::::::::::::  ^ 

amount  payable  lo  clerk  S47 

not  to  be  exacted  in  employee"!  action 848 

in   summarv   proceedings    3SB 

on  docket  of  Judgment  in  county  clerk's  office _. ,  330 


of  witness. 

mileage  of 

FM  ell  tr  ConpMiT- 

may  be  surety  in  Teplevia    106 

Flnea. 

iuriadiction  of  action  for  1 

in  what  diilrict  action  to  be  brought  26 

affidavit  and  undertaUng  not  required  on  order  of  arreit CT 

Fire  DcpartM eat- 
in  what  district  action  for  penalties  la  be  broagbt 30 

i4ai 


INDBJX   TO   MUNICIPAL  CODET  ACT. 
F'oreolOBare. 


elKB  Carpontlona. 

S«.    ■lu.    ■■  C0«H>«*T« 

jur«di     ■ 


Porfeltnrc 

IndorK 

Praad. 


uf  Mtion  for  dimicc*   . 


new  trill  on  ground  of  -.  25B 

order  of  arrcn  on  sroiind  of 56 

atuchmcut   on   ground   of    73.  74 

Franllnlciit  C*«T«r)tB««- 

order  of  arrat  on  groutid  of  66 


appointment  of   .. 


Health   DepartBieal. 

in  what  district  (or  penaltjr  to  be  brouiht SS 

Hinnjt. 

forecloiurc  of  contncl   for  hiriog  of  pcrtonal  prnpcrtjl IN 

IIiiBba>d   aoa   Wife. 

Klions  for  lou  of  KxHriy,   eicepted   from  fflH««ctlBn 1 

pleadinjin  action  on  abindanment  bond '.'.'.'.'.'.     ITfi 


IncompeteBt  Per  no  on. 

Indict  Kent. 

punishment  for  criminal  contempt  don  not  bar.. 

latBDtB. 


niay  petition  for  leave  lo  progecule  aa  poor  pern 


laapectloa. 
Interpleader. 


Jolader. 

of  cauaes  of  action,  see  "  Pi.aADiiio.' 
of  partiea,  >ee  "  Pa«tii»." 


dm,-,;.^:^,  Google 


INDEX  TO  MUNICIPAL  COCRT  AOT. 

jointly  liahU ".'.'.''.'.'.'.'.'.'.'.'.'.'.'.'.'. 


judEmenC  against  dcftadftnts  o 


final,  for  plaintiiif  in  action  to  forocloic  lien  on  chattel.. 

in  replevin  for  part  of  aeveral  chatlda 

leqniiitei  of,  in  replevin   

where  property  hai  t>een  attached  ....  -...-.- ...-....' . 


e  deCenda 


iherSo^k/-^ 
nty  clerV« 


arsx,-: 


g<:nerally    

of  diBtnci  count  traosferrfd  lo  municipal  conrti 

of  )U!ticeB  of  peace  transferred  to  municipal  courti 

how  affected  by  vacating  warrant  of  attachment 

of  action  to  recover  chattel  

counterclaim  for  amount  CHCeedlnB 

demurrer  to  complaint  for  Uck  of    

answer  of  title  to  real  property  _ _. . . , 


party  may  remit  amount  encetdlng  jurisdici 
of  action  on  marsbal's  bond 

r  and  Jar  on. 


INDEX  TO  MtlNICIPAL  COORT  ACT. 

Id  Jnr*rii  —  Continued. 

IIm"llie7ury   ^"T.  ^ .  ^. .  "'.  .V'". .  .™'^T.'.'.'.'.'.'.'.'.'.'. 
of  jurors  to  be  furnished  to  cl«rk 


requiiit«  o£  vtrdict  

feet  of  jurora  

JttuUcca. 

to  hold  court  in  diitrict  for  which  elected '..,. 

death  or  removat  not  to  impair  proccedinffi.. ,.«..... . 

»u«!cesaor  in  oAicc   may  continue  prxMcedingi.-.. .. . ., . 

to  have  acceas  to.  and  [Kusesiion  of  courthoase  -.--.-. 
board  of,  how  conalituted 

deaigaation  of  lecrctuy 

may  estabiish  public  rula  relative  to  meetinBB,  et 

may  nuke  rutei  of  procedure  and  practice 

concurrence  of  majority  required  for  rcaolBtiaa.. 

Jii*tl(ic«   ot  the  Pe«ce. 

L. 
Ubel. 

actions  for.  excepted  from  jurisdiction  

jurisdiclion  of  action  to  enforce  mechanic's  Ilea 

of  judgment  on  real  property  after  docketing 

foreclojure  of  chaltel  lien,  juriadiclion  of  Klion 


issuance  of  exccuticin  aninst  person. .,.-.-.  >. 140 

allegation  that  property  disposed  of  or  concealed.. .......  140 

indorsement   of  summons  140 

final  judgment  for  plaintiff  141 

right  to  foreclose  without  action  not  affected 142 

mode  of  enforcing  lien  q>eciallr  prescribed  by  law  not 

effected    142 

Umltatloii  of  AcfloBB. 

by  claimant  in  replevin  againat  manb^  114 

Luatlc. 


HkllelOH  Proaecntlan. 

actions  for,  excepted  from  Jurisdiction  . 

Harried  Wonea. 

See,  also,  •■  HusiiBD  akd  Wii-i." 

r  defend  as  it  lingle  .. 


ogle 


INDEX  TO  MUNICIPAL  OODET  ACT. 


liabchiVior   punistublc  al 
rocni  Co  be  «rvcd  by  o 


>  Uklns  and  teititullon   of  propertr  br  ilieriffi 


fM^nf                                                            SB4 

US/oVoHerVoVr^^uWd-: SM 
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